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BOOK   IV. 

CONTRACTS. 


Chapter    I. 

INTRODUCTORY. 

We  have  so  far  dealt  only  with  those  obligations  which 
a  man  incurs  when  he  commits  a  wrongful  act  or  omits  to 
do  his  duty.  We  now  propose  to  treat  of  those  obligations 
which  persons  incur  by  voluntarily  entering  into  contracts. 

The  first  step  towards  a  contract  is  the  compact  or  bar- 
gain. The  two  essential  elements  of  a  compact  or  bargain 
are — 

(i.)  that  both  parties  should  mean,  and  agree  to,  the 
same  thing ; 

(ii.)  that  each  should,  by  word  or  conduct,  inform  the 
other  that  he  or  she  does  so  agree. 

But  this  compact  or  bargain  does  not  (or  does  not  neces- 
sarily) create  any  obligation.  Without  something  more  it 
is  often  no  contract.  A  contract  is  such  a  compact  or 
bargain  as  the  State  will  enforce.  And  the  State  will  not  as 
a  rule  enforce  a  bargain  without  some  additional  formalities 
or  conditions.  In  most  cases  it  requires  that  there  should 
be  some  consideration  for  the  promise,  in  others  that  the 
terms  of  the  bargain  should  be  stated  in  writing  or  in  a 
writing  under  seal,  or  that  the  document  should  be  stamped 
or  registered.  The  State  requires  these  additional  formali- 
ties for  two  reasons — 

(i.)  to  distinguish  the  concluded  bargain  from  the  pre- 
liminary negotiation  ; 

(ii.)  to  preserve  a  clear  record  of  the  transaction. 
If  these  formalities  are  absent,  the  State  will  not  enforce 

B.C.L. VOL.  II.  1 
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the  bargain,  which  is  then  no  contract,  but  only  a  yiudnin 
pactum.  In  Engbmd,  as  a  rule,  the  State  requires  either 
that  the  contract  should  be  under  seal,  or  that  the  person 
on  whom  the  burden  of  the  contract  will  rest  should  receive 
some  valuable  consideration. 

rneufonrable  Contracts. 

A  contract  imposes  no  obligation  upon  parties,  unless  it 
be  a  contract  recognised  as  valid  by  the  law.  Generally 
speaking,  the  rule  is  that  people  may  contract  as  they 
please.  But  the  State  interferes  to  prohibit  the  making  of 
certain  kinds  of  contracts,  or  to  annul  them  if  made. 
*'  Occasionally  there  occur  in  the  course  of  experience  cases 
in  which  it  is  found  desirable  to  de^iart  from  that  general 
principle — cases  of  particular  inconvenience  in  particular 
trades  or  employments,  and  with  reference  to  particular 
classes:^  for  instance,  in  the  case  of  seamen,  whose  con- 
tracts are  the  subject  of  special  legislative  provision,"  which 
has  been  made  with  the  object  of  "  affording  protection  to 
a  class  of  persons  not  very  well  able  to  protect  themselves. "- 

Even  where  the  legislature  does  not  expressly  interfere  to  prohibit  con- 
tracts, acknowledged  principles  of  law  may  operate  in  such  a  manner  as 
materially  to  vary  or  qualify  them.  For  instance,  even  if  a  mortgagor 
expressly  agrees  that  the  mortgagee  shall  have  the  land  mortgaged 
absolutely  if  the  debt  be  not  paid  at  the  time  stipulated,  yet  the  rules  of 
equity  will  declare  that  the  mortgagee's  title  shall  not  be  absolute,  but 
that  the  estate  shall  be  redeemable,  although  the  mortgage  debt  be  in 
fact  not  repaid  at  the  time  appointed.  So  if  a  man,  in  consideration  of 
an  immediate  loan  of  £50,  binds  himself  in  a  penalty  of  £lOO  to  repay 
the  £50  within  a  year  and  makes  default,  the  law  requires  him  to  pay 
only  the  £50  with  reasonable  interest.  In  each  of  these  cases  the  law 
assumes  to  regulate,  and  may  to  some  extent  overrule,  the  contract  into 
which  the  parties  have  entered. 

Again  the  State  will  not  enforce  a  contract  obtained  by 
fraud,  violence  or  undue  influence,  or  any  illegal  or  immoral 
contract,  or  any  contract  which  it  deems  contrary  to  public 
l)olicy,  such  as  a  betting  or  wagering  contract,  or  a  contract 

»  See  the  Truck  Act.  1831  (1  i:  2  Will.  IV.  c.  37.  amended  by  50  A:  51  Vict. 
c.  46) ;  .111.1  Cbap.  XII..  Master  .lod  Servant. 77rt«^  p.  8fi6. 

J'rr  Manl.v  .1  .  ii,  S/n,rm„,>  V.  Sunderg  (1853).  13  C.  B.  at  p.  176. 
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by  an  occupier  of  land  that  he  will  not  avail  himself  of  the 
provisions  of  the  Ground  Game  Act,  1880,  or  any  agree- 
ment to  assign  or  charge  an  old  age  pension.  The  State 
also  refuses  to  enforce  an  unfair  bargain  made  with  an 
expectant  heir  ;^  nor  will  it  attach  legal  consequences  to 
mere  social  agreements,  such  as  arise  out  of  offers  of 
hospitality,  or  to  words  obviously  spoken  in  jest. 

Moreover,  the  State  regards  certain  classes  of  persons  as 
wholly  or  partly  unable  to  contract.^  Every  contract  is 
founded  on  consent,  and  consent  involves  the  existence  of  a 
physical  and  moral  power  of  assenting,  as  well  as  a 
deliberate  and  free  exercise  of  such  power.  The  absence 
of  any  of  these  essentials  in  either  of  the  parties  renders 
him  incapable  of  binding  himself  by  a  contract.  Some 
persons  may  be  temporarily  disabled  by  lunacy  or  excessive 
drunkenness,  and  their  minds  are  then  incapable  of  forming 
an  agreement.  This,  however,  does  not  of  itself  render  the 
contract  unenforceable.  Let  us  assume  that  a  lunatic 
orders  goods,  which  he  desires  to  possess  and  for  which  he 
is  willing  to  pay.  The  tradesman  from  whom  he  orders 
these  goods  is  perfectly  willing  to  sell  them  to  him  at  the 
price  named ;  their  two  minds  therefore  are  at  one.  The 
law  will  enforce  this  contract  against  the  lunatic  or  his 
estate,  unless  it  can  be  shown  that  the  tradesman  knew 
that  the  defendant  was  insane  at  the  time  when  he  ordered 
the  goods ;  it  is  not  enough  for  the  defendant  or  his 
representatives  to  prove  that  he  was  in  fact  insane  at  the 
date  of  the  contract.^  If  however  a  tradesman  supplies  a 
lunatic  with  "necessaries,"^  he  can  recover  their  value.  So 
too  a  contract  made  with  a  drunken  man  will  be  enforced, 
unless  at  the  time  of  making  the  contract  he  was  obviously 
so  drunk  as  to  be  incapable  of  dealing  with  any  matter  of 
business.  Again,  under  the  common  law  most  contracts  of 
a  corporation  are  not  binding  unless  made  under  seal ;  for 
"  the  seal  is  the  only  authentic  evidence  of  what  the  corpora- 

1  See  L'haps.  V.  and  y\.,2W.sf,  pp.  716-  742. 

2  See  Book  VI.,  The  Law  of  I'ersons. 

3  Benran  v.  M Duunell  (185i),  10  I':xch.  184. 

^  As  to  what  are  necessaries,  see  jx'st,  pp.  13G0,  137L 

1—2 


662  CONTRACTS. 

tion  has  done  or  agreed  to  do."  '     But  this   principle  has 
certain  qualifications. - 

So  too  a  contract  made  by  an  infant  cannot  be  enforced 
against  him,  unless  the  Court  be  satisfied  that  the  contract 
was  for  the  benefit  of  the  infant.  Thus  an  infant  can  be 
sued  upon  any  contract  which  he  has  made  for  the  purchase 
of  '*  necessaries,"  but  not  of  any  other  goods.^  A  defendant, 
who  has  pleaded  infancy,  need  not  show  that  the  plaintiff 
knew  that  he  was  an  infant  or  in  any  way  took  advantage 
of  his  youth  or  inexperience.  And  although  as  a  rule  all 
contracts  must  be  mutual,  an  infant  can  always  sue  upon  a 
contract  made  with  him  in  proper  form,  whether  he  himself 
could  be  sued  on  it  or  not.*  Moreover,  no  action  can  be 
brought  upon  a  promise  made  after  full  age  to  pay  a  debt 
contracted  during  infancy,  or  u})on  a  ratification  made  after 
full  age  of  a  promise  or  contract  made  during  infancy, 
whether  there  was  or  was  not  any  new  consideration  for 
such  promise  or  ratification  made  after  full  age.''  There 
are,  however,  certain  contracts  of  which  ratification  by  an 
infant  will  be  implied,  unless  he  repudiates  them  before  or 
within  a  reasonable  time  after  he  attains  his  majority. 

At  common  law  a  married  woman  could  not  contract  with 
her  husband,  nor  with  any  one  else  except  as  agent  for  her 
husband.  But  this  absurdity  has  been  remedied  by  the 
various  Married  Women's  Property  Acts  ; ''  and  now  any 
woman  married  since  1882  can  possess  separate  property  over 
which  her  husband  has  no  control,  and  may  contract  so  as  to 
bind  such  separate  ])roperty.  So  can  a  woman  married  before 
1883,  in  respect  of  property  the  title  to  which  has  vested  iu 
her  since  1882.  She  can  sue  and  be  sued  on  such  contracts 
as  though  she  were  a  single  woman.  Indeed,  if  the  contract 
be  made  since  December  -5th,  1893,  it  is  wholly  innnaterial 
whetlior  at  the  date   of  the  contract  she  had  any  separate 

'  Per  cur.  in  Mayor  of  Ludlow  w  Charlton  (184U),  G  M.  k  W .  at  p.  S23. 

*  Seeyw«^  pp.  671— C73. 

^  Infants  Relief  Act,  1874  (H7  &  38  Vict.  c.  62),  s.  1. 

*  An  infnnt  cannot  however  obtain  a  decree  for  specific  performance  of  such  a 
contract. 

«  Ih.,  8.  2. 

«  33  A:  .^4  Vict.  c.  93  ;  37  k  38  Vict.  c.  50  :  45  i:    'G  Vict.  c.  7u  ;    Efi  k  57   Vict. 

r.  63. 


UNENFORCEABLE  CONTRACTS.  G63 

property  or  not.  Should  an  action  be  successfully  brought 
against  her  for  damages  for  breach  of  contract,  the  judgment 
against  her  can  be  enforced  against  any  separate  property  of 
which  she  is  possessed  at  the  date  of  judgment.  At  the 
same  time  her  husband  remains  liable  as  at  common  law  for 
any  contract  which  she  makes  as  his  •  agent  under  any 
authority  from  him  express  or  implied. 

Again,  the  State  will  not  enforce  certain  contracts  made  by 
or  with  special  classes  of  persons.  Thus,  on  grounds  of 
public  policy  an  alien  enemy  will  not  be  allowed  to  sue 
(though  he  may  be  sued)  in  our  Courts  on  any  contract  which 
he  has  made,  unless  he  has  obtained  special  licence  so  to  do 
from  the  Crown.  ^  A  convicted  felon  cannot  bring  an  action 
or  make  a  valid  contract  while  he  is  undergoing  his  sentence  ; 
but  he  can  do  so  when  he  is  out  on"  ticket  of  leave."  The 
administrator  of  a  convict's  property,  however,  has  "  absolute 
power  to  let,  mortgage,  sell,  convey  or  transfer  any  part  of 
such  property  as  to  him  shall  seem  fit."  -  The  rulers 
of  foreign  states  are  outside  the  jurisdiction  of  English 
Coui'ts.  Unless  they  consent  to  submit  themselves  to  it, 
they  cannot  be  sued  here.^ 

A  barrister  cannot  sue  to  recover  a  fee  for  professional 
services;  for  it  is  an  honorarium.  So,  too,  at  common  law 
the  professional  services  of  a  physician  raised  no  implied 
contract  to  pay  for  them.  But  since  1858''  such  a  contract 
is  implied.  The  by-laws  of  the  Eoyal  College  of  Physicians, 
however,  prohibit  its  Fellows  from  taking  advantage  of  this 
provision. 

Classification   of  Contracts. 

Contracts  may  be  classified  in  many  different  ways.  First 
as  to  form.     A  few  contracts,   such  as  recognizances,^  are 

1  See  Farter  v.  Freudenberg,  [1915"!  1  K.  B.  857;  Princess  Thurn  and  Taxis  y. 
Moffitt,  [1915]  1  Ch.  58;  Daimler  Co.  v.  Continental  Tyre  4"  Rubber  Co.,  [1916] 
2  A.  C.  307. 

*  Forfeiture  Act,  1870  (33  &  3i  Vict.  c.  23),  s,  12  ;  and  see  Carr  v.  Anderson, 
£1903]  1  Ch.  90. 

3  Mighell  v.  Sultan  of  Johore,  [1891]  1  Q.  B.  149  ;  aud  see  Imperial  Japanese 
Government  v.  P.  ^  0.  Navigation  Co.,  [1895]  A.  C.  644  ;  South  African  Republic 
V,  La  Compagnie,  J^-c,  [1897]  2  Ch.  487  ;  [1898]  1  Ch.  190.  As  to  the  accredited 
representatives  of  a  foreign  state,  see  In  re' Republic  of  Bolivia  Eu-jiloration 
Syndicate,  Ltd.,  [1914]  1  Ch.  139. 
I  ■*  See  21  &  22  Vict.  c.  90,  s.  32,  and  49  &  50  Vict.  c.  48,  s.  6. 

'  See  ante,  p.  185. 
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'•  eoiiTraots  of  record."  Others  are  under  seal  ;  these  are 
railed  '' specialty  "  contracts.  The  great  majority  of  con- 
tracts are  ''simple  contracts/'  /./.,  not  "of  record  "  or  under 
seal.  These  may  be  made  in  writing,  or  by  parol,  or  by 
implication  of  law  from  the  conduct  of  the  parties.  All 
simph^  contracts  require  soijie  consideration  to  support 
them.' 

Again,  most  contracts  are  express — though  many  are 
implied.  All  implied  contracts  are  simple  contracts.  An 
express  contract  is  one  the  terms  of  which  are,  at  the  time 
of  making  it,  written  down  or  declared  in  so  many  words. 
It  may  be  of  record,  or  by  deed,  or  in  writing,  or  by  word 
of  mouth.  A  contract,  on  the  other  hand,  is  implied  when 
the  Court  can  reasonably  infer  from  the  conduct  of  the  parties 
that  they  intended  to  create  or  inciu'  an  obligation  which 
Avould  be  enforceable  at  law.  In  such  a  contract  the  law 
implies  the  obligations  of  the  parties  from  their  acts;  whereas 
in  an  express  contract  the  parties  themselves  determine  the 
obligations  which  shall  fall  on  each  respectively.  Some- 
times, however,  the  law  will  imply  additional  terms  in  an 
express  contract  ;  for  the  parties  do  not  write  down  the 
whole  of  their  bargain :  they  leave  customary  incidents  to 
be  incorporated  by  implication.-  But  no  term  will  be  implied 
as  to  any  matter  expressly  dealt  with  in  the  contract  and 
still  governed  by  it.-^ 

Thus,  if  A.  employs  B.  to  do  some  business  or  to  perform  some  work  for 
him  without  any  agreement  as  to  B.'s  remuneration,  the  law  imi)lies  that 
A.  has  undertaken  to  pay  him  as  much  as  his  labour  deserves  ;  and  a 
reasonable  amount  may  be  recovered  from  A.  just  as  surely  as  if  A.  had 
entered  into  a  written  agreement  to  that  effect.  If  A.  desired  that  the 
work  in  question  should  be  done  for  a  fixed  sum,  he  ought  to  have  bad 
an  express  agi-eement  specifying  this,  and  so  limiting  and  defining  his 
liability.  Again,  if  C.  by  a  written  agreement  employs  1).  as  his  agent 
in  a  certain  transaction,  the  law  will  imply  an  undertaking  by  C.  to 
indenniify  1).  against  all  losses,  damages  and  e.xpen.ses  properly  incurred 
by  him  in  the  transaction  ;  this  undertaking  need  not  be  set  out  in  the 
written  agreement.' 

*  See/;wr  pp.  688— (JSl. 

■  Sec.  for  instance,  ante,  pp.  81,  Sfi. 
»  Sec  Chai.ter  XVI.,  post,  p.  947. 

*  See  Dugdale  v.  Lovering  (1875),  L.  R.  10  C.  P.  196,  201  ;  Cory  Jf-  Son,  'Ltil. 
T.  Lamhton  .tud  Il.tton  Collieries  (I'JIG),  86  L.  J.  K.  B,  401. 
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Where  one  man  avails  himself  of  the  benefit  of  services  done  for  him  by 
another,  although  without  his  express  authority  or  request,  the  law  as  a, 
rule  dispenses  with  any  formal  words  of  contract  and  presumes  him  to 
have  promised  an  adequate  compensation.^ 

Thus  where  no  price  for  the  article  sold  is  fixed  by  the  contract,  the  law 
will  insist  on  the  payment  of  a  reasonable  price,  its  market  value  or  what 
it  is  fairly  worth.-  But  where  a  definite  price  is  stated,  then  in  the  absence 
of  fraud  that  price  must  be  paid  even  though  it  appears  to  be  inadequate 
or  excessive.  Again,  where  a  written  agreement  for  the  sale  of  goods  is 
silent  as  to  the  time  of  delivery,  the  law  will  imply  a  promise  to  deliver 
within  a  reasonable  time,  and  parol  evidence  of  an  agreement  to  take  them 
away  immediately  is  inadmissible.^  So  where  a  contract  of  sale  is  silent 
as  to  time  of  payment,  the  law  will  presume  that  the  parties  intended  that 
the  goods  should  be  paid  for  on  delivery.^  On  the  other  hand,  where 
plans  and  a  specification  for  the  execution  of  a  certain  work  are  prepared 
for  the  use  of  those  who  are  asked  to  tender  for  its  execution,  the  person 
asking  for  the  tenders  does  not  enter  into  any  implied  warranty  that 
the  work  can  be  successfully  executed  according  to  such  plans  and 
specification.-^ 

We  have  defined  an  implied  contract  as  one  which  comes  into  existence 
when  the  Court  can  reasonably  infer  from  the  conduct  of  the  parties  that 
they  intended  to  create  or  incur  an  obligation  which  would  be  enforceable 
at  law.  But  the  term  has  been  extended  by  many  distinguished  legal 
writers  so  as  to  include  certain  obligations  which  the  Court  enforces  without 
any  regard  to  the  intentions  of  the  parties,  and  indeed  often  in  direct  conflict 
with  their  known  or  probable  wishes.  But  it  is  confusing  to  use  one  term 
to  cover  two  very  different  classes  of  obligation  :  an  actual  but  tacit  contract 
and  an  obligation  which  the  law  imposes  upon  a  man  against  his  will.  It 
is  of  the  essence  of  every  contract  that  the  parties  to  be  bound  by  it  should 
by  words  or  conduct  consent  to  its  stipulations.  We  have  therefore 
thought  it  better  to  classify  those  obligations  which  the  law  imposes  in 
invitvm  under  their  ancient  name  of  quasi-conix&Q.t's.  ^ — a  term  which  makes 
it  clear  that  such  obligations  are  not  contracts  at  all.  In  a  §'i<«s/- con  tract 
the  circumstances  may  be  entirely  inconsistent  with  any  actual  agreement 
in  fact  or  with  any  promise  which  could  reasonably  be  inferred  from  the 
conduct  of  the  parties. 

A  ^«/«.s- /-contract  therefore  is  not  a  contract  at  all ;  but  it  is  convenient 
to  treat  it  as  though  it  were  one,  so  as  to  enable  our  Courts  to  enforce  the 
duty  which  the  law  implies  from  the  circumstances  of  the  case.  Thus,  if  A. 
pays  B.  money  by  mistake,  it  is  clearly  B.'s  duty  to  repay  it,  and  this  obliga- 
tion will  be  enforced  just  as  though  it  arose  out  of  a  contract,  although  B. 
never  promised  or  intended  to  repay  the  money  to  A.,  and  there  is  no  con- 
sideration for  the  repayment. 

1  In  re  English  and  Colonial  Produce  Co.,  [1906]  2  Ch.  435. 

2  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  8  (2)  ;  and  see  post,  p.  75)2. 
»  Grecvps  v.  AshVui  (1813),  3  Camp.  426. 

^  Ford  V.  Yates  (1841),  2  M.  &  Gr.  549. 

«  Thorn  Y.  Mayor,  ^c,  of  London  (1876),  1  App.  Cas.  120,  128. 

«  See  Chapter  XVI.,  jwst,  p.  947. 
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Wlicn  tliere  ure  two  or  more  persons  on  one  side  of  a 
contract,  the  question  arises  whether  their  liability  is  joint, 
or  several,  or  joint  and  several.  This  is  a  question  which 
turns  primarily  on  the  language  of  the  contract  itself.  Still, 
it  is  a  question  of  the  intention  of  the  parties,  and  the  judge 
Avill  not  confine  his  attention  to  their  words;  he  will  also 
lia\'e  regard  to  all  the  sun'ounding  circumstances,  to  the 
respective  interests  of  the  parties,  and  to  their  conduct.^ 
Thus  a  contract  made  by  the  executors  of  a  will  mth 
reference  to  the  testator's  estate,  by  the  trustees  of  a  settle- 
ment with  reference  to  the  trust  fund,  or  by  the  partners  in 
a  firm  with  reference  to  the  business  of  the  firm,  will 
generally  be  construed  a  joint  and  not  a  several  contract, 
unless  there  is  something  in  the  language  of  the  contract  which 
forbids  this  construction.  The  distinction  is  one  of  con- 
siderable importance,  as,  on  the  death  of  one  joint  contractor, 
his  rights  or  liabilities  pass  to  the  survivors  and  not  to  his 
personal  representatives.  M5reover,  a  judgment  against  one 
joint  contractor,  even  though  unsatisfied,  is  a  bar  to  any 
action  against  the  others  ;  and  a  release  given  to  one  joint 
conti-actor  releases  all.  On  the  other  hand,  when  the  contract 
binds  two  or  more  persons  severally,  a  judgment  against  one 
is  no  bar  to  an  action  against  another. - 

A  contract,  as  a  rule,  confers  on  the  parties  to  it  merely  a 
jus  in  personam — a  right  to  recover  damages  or  obtain  other 
relief,  in  case  the  contract  is  broken.  But  in  some  cases 
it  also  confers  a  real  right.  Thus,  as  soon  as  a  contract  for 
the  sale  of  ascertained  existing  goods  is  legally  completed, 
the  property  in  them  passes  to  the  purchaser.  So  a  lease  or 
other  agreement  for  a  tenancy,  if  sufficient  in  law,  confers 
on  the  tenant  a  right  to  the  exclusive  possession  of  the 
premises,  as  soon  as  he  has  entered  upon  them. 

A  contract  may  be  put  an  end  to  by  performance,  or  by  a 
new  contract,  or  in  most  cases  by  simple  rescission.     A  con- 

»  Boad  Y.  Price,  [1909]  1  K.  B.  677, 

«  Per  Swinfen  Kalv.  L.  J.,  i,,  f.taa  .j-  Son^  v.  Salbstein,  [1916]  2  K.  B.  at  p.  151. 
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tract  under  seal  can  in  strict  law  be  rescinded  only  by  release 
under  seal.  A  simple  contract,  whether  in  words  or  in 
writing,  can  always  be  rescinded  by  a  subsequent  parol 
agreement/  But  a  written  contract  cannot  be  varied  by  a 
parol  agreement  if  the  contract  be  one  of  those  which  are 
required  by  law  to  be  in  writing.-  Tlie  termination  of  a 
contract  does  not,  as  a  rule,  affect  any  vested  right  of  action. 
Thus,  when  a  lease  is  determined  by  the  expiration  of  the 
term,  the  landlord  can  still  sue  for  rent  in  aiTear.  Or,  if 
during  the  term  the  landlord  assign  his  reversion  to  another, 
he  still  retains  his  right  to  sue  for  rent  in  arrear  at  the  date 
of  the  assignment,  unless  he  has  specially  stipulated  to  assign 
this  rent  also.  Lastly,  the  right  to  sue  on  a  contract  may  be 
barred  by  lapse  of  time  or  by  the  l^ankruptcy  of  the  person 
liable. 

In  the  follomng  chapters  we  shall  deal  more  fully  with 
the  various  classes  of  contracts  which  occur  in  daily  life : — 
(i.)   Contracts  of  record, 
(ii.)   Contracts  under  seal. 

(iii.)   Simple  contracts,  whether  written,  oral  or  implied, 
(iv.)  Yoid,  voidable  and  illegal  contracts. 

1  Vezey  v.  Bashleigh,  [1904]   1  Ch.  634  :  Movris  v.  Baroti  ^-   Co.,   [1918]  A.  C.  1  ; 
and  see  j^ost,  p.  758. 

2  Goss  V.  Lord  Xngent  (1853),  5  B.  &  Ad.  58. 


Chapter  II. 

CONTRACTS    OF    RECORD    AND    UNDER    SEAL. 

A  Ri:c(jRD  is  a  memorial  of  some  legal  proceeding  which  has 
been  written  on  parchment  and  eni'olled  in  the  proper  office. 
The  only  contract  of  record  met  with  in  modern  times  is  a 
recognizance.  A  person  who  enters  into  a  recognizance 
verbally  acknowledges  that  he  owes  the  Crown  a  certain  sum 
of  money,  such  indebtedness  to  cease  upon  his  complying 
with  the  condition  enjoined  by  the  Court.  Recognizances 
are  entered  into  to  secure  many  different  objects.  Thus,  if 
a  man  uses  language  or  does  acts  the  natural  consequence  of 
which  is  that  breaches  of  the  peace  will  be  committed,  the 
justices  may  order  him  to  enter  into  recognizances  to  be  of 
good  behaviour.^  In  other  cases,  a  prosecutor  or  a  witness  in 
a  criminal  case  is  "  bound  over  "  to  appear  at  the  trial ;  or  a 
person  after  conviction  binds  himself  to  appear  and  receive 
judgment  at  some  later  time  if  called  upon,  and  in  the  mean- 
time to  keep  the  peace  or  to  be  of  good  behaviour,  &c."  A 
contract  of  record  proves  itself ;  no  further  evidence  is 
necessary.     It  can  be  enforced  by  a  writ  of  scire  facias. 

Judgments  of  Courts  of  record  are  also  sometimes  spoken 
of  as  contracts  of  record.^  But  they  are  not  really  contracts, 
for  they  are  not  founded  on  any  agreement ;  the  defendant, 
as  a  rule,  is  most  unwilling  to  have  judgment  pronounced 
against  him.  A  judgment  is  an  act  of  the  Court  which 
imposes  on  one.'  party  an  obligation  to  do  something,  e.g., 
to  pay  money  to  another.  This  is  an  obligation  "  of 
record  ;  "  tor  it  derives  its  binding  effect  from  the  fact  that 
it  is  recorded  on  the  rolls  of  the  Court  and  can  only  be  proved 
by  the  record  or  an  official  copy  of  it. 

'  Sec  tmfr,  p.  185,  and  Wig,'  v.  Dunniii//,  [1902]  1  K.  B.  HIT. 

»  Sec  /x'xt.,  p.  1056. 

"  A-i  to  foreign  judgments,  see  j'oxf,  pp.  95t — 958. 
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A  .judgment,  even  if  it  be  a  judgment  by  consent  or  default,^ 
has  the  following  effect : — 

(i.)  The  original  contract  "  merges  in,"  or  is  extinguished 
by,  the  judgment.  Even  where  the  original  cause  of  action 
was  on  a  bond  or  deed,  the  debt  due  under  such  instrument 
becomes  "  by  judicial  proceeding  and  a.ct  in  law  .  .  .  trans- 
formed and  metamorphosed  into  a  matter  of  record,"  -  and  it  is 
upon  the  judgment  only,  so  long  as  it  remains  in  force  and 
unreversed,  that  the  plaintiff  can  sue. 

(ii.)  A  judgment  binds  the  land  of  the  judgment  debtor, 
but  not  until  it  is  taken  in  execution." 

(iii.)  Further,  a  judgment  works  an  estoppel,  i.e.,  it  is  final 
as  between  the  parties  to  it  and  all  who  claim  under  them : 
the  same  matter  cannot  again  be  litigated  between  them,  for  it 
is  res  judicata.  But  a  judgment  will  not  estop  one  who  is 
neither  a  party  nor  privy  to  it,  for  he  has  had  no  opportunity 
to  cross-examine  the  witnesses  called  upon  the  trial  or  to 
dispute  the  conclusions  drawn  from  the  evidence  there  off'ered.^ 

A  judgment  may  however  be  impeached,  if  the  judge 
who  tried  the  case  was  disqualified  by.  reason  of  pecuniary 
interest  in  the  subject-matter  before  the  Court,  or  if  the 
judgment  was  obtained  by  fraud.  '^  Fraiul  is  an  extrinsic 
collateral  act,  which  vitiates  the  most  solemn  proceedings  of 
Courts  of  justice.  Lord  Coke  says  it  avoids  all  judicial  acts, 
ecclesiastical  or  temporal."  '  On  proof  of  such  fraud  the 
Court  can  and  will  set  aside  its  own  judgment ;  ^  but  until  so 
set  aside,  it  effects  an  estoppel. 

"  If  there  be  a  breach  of  contract  or  wrong  done,  or  any  other  cause  of 
action  l)y  one  against  another,  and  judgment  be  recovered  in  a  Court  of 
record,  the  judgment  is  a  bar  to  the  original  cause  of  action,  because  it  is 
thereby  reduced  to  a  certainty,  and  the  object  of  the  suit  attained,  so  far 

^  In  re  Souih  American  and  Mexican  Co.,  Ex  parte  Bank  of  England,  [1895] 
1  Ch.  37.  As  to  the  effect  of  a  judgment  in  an  action  in  which  the  Court  had  no 
jurisdiction,  see  Joint  Committee  of  River  Ribble  v.  Croston  U.  D.  C,  [1897]  1 
Q.  B.  25].  As  to  setting  aside  the  judgment,  see  Wilding  v.  Sanderson,  [1897]  2 
Ch.  534  :    Laic  v.  Laiv,  [1905]  1  Ch.  140. 

2  Higgens's  Case  (1606),  6  Rep.  45. 

■^  27  &  28  Vict.  c.  112.     As  to  registration,  see  51  &  52  Vict.  c.  51. 

^  Concha  v.  Concha  (1886),  11  App.  Cas.  541. 

5  Per  cur.  in  The  Bachess  of  Kingston's  Case  (1776),  2  Smith's  L.  C,  Hth  ed. 
at  p.  738.  See  Cole  v.  Lang  ford,  [1898]  2  Q.  B.  36  ;  Birch  v.  Birch,  [1902  J  P.  130. 
The  rule  applies  to  a  judgment  by  default  :  Wyatt  v.  Palmer,  [1899]  2  Q.  B.  106. 

^  See  the  remarks  of  Lord  Denman,  C.  J.,  in  Philipson  v.  Earl  of  Egremont 
(1844),  6  Q.  B.  at  p.  605. 
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as  it  can  be  at  that  staire  :  and  it  would  l)e  useless  and  vexatious  to  subject 
the  defendant  to  another  suit  for  tlie  purpose  of  obtaining  the  same 
result.  ,  .  .  The  cause  of  action  is  chanoedir^to  matter  of  record,  which  is  of 
a  higher  nature,  and  the  inferior  remedy  is  merged  in  the  higher.  .  .  . 
This  applies  eijuall}'  where  there  is  but  one  cause  of  action,  whether  it  be 
against  a  single  person  or  many.  The  judgment  of  a  Court  of  record 
changes  the  nature  of  tliat  cause  of  action,  and  prevents  its  being  the 
subject  of  another  suit,  and  then  the  cause  of  action,  being  single,  cannot 
afterwards  be  divided  into  two."  ^  Thus  a  judgment  against  one  of  two 
joint  debtors  is  a  bar  to  an  action  against  the  other,  even  though  it 
remains  unsatisfied  by  the  original  defendant.-  This  bar  is  not  removed, 
even  if  the  joint  contractor,  against  whom  judgment  has  been  recovered, 
consents  to  the  judgment  being  set  aside.^  In  an  action,  however,  against 
one  of  several  joint  contractors,  a  defence  by  way  of  estoppel  of  judgment 
obtairod  by  another  co-contractor  must  show  that  the  former  action  was 
successfully  resisted  on  some  ground  available  in  common  to  all  the  joint 
contractors.  Further,  for  a  defence  i)y  way  of  estoppel  of  judgment  to 
succeed,  the  cause  of  action  to  which  it  is  pleaded  must  be  the  same  as  that 
in  respect  of  which  the  judgment  was  recovered — p.g.,  an  unsatisfied 
judgment  against  one  joint  contractor  on  a  cheque  given  by  him  alone  for 
the  joint  debt  is  not  a  bar  to  an  action  against  the  other  joint  contractor 
on  the  original  joint  contract.^  But*  where  there  is  no  joint  contract  nor 
the  relation  of  principal  and  agent,  an  unsatisfied  judgment  against  one 
person  for  tlie  price  of  goods  sold  is  not  a  bar  to  a  subsequent  action 
against  another  person  for  the  price  of  the  same  goods.^ 

A  contract  under  seal  is  a  contract  in  writing,  the  execution 
of  which  is  accompanied  by  certain  formalities,  which  not 
merely  indicate  the  assent  of  the  contracting  parties,  but  give 
to  their  contract  a  greater  solemnity  and  therefore  peculiar 
force  and  efhcacy.  A  contract  under  seal  is  often  called  a 
"  specialty,"  and  a  promise  contained  in  it  is  a  "  covenant." 

Any  instrument  under  seal,  which  is  made  betA\een  private 
persons,  is  called  a  deed.  It  is  said  to  be  unilateral  when  it 
imposes  an  obligation  on  one  person  only  ;  it  is  called  bilateral 
when  both  parties  to  it  are  reciprocally  bound. 

A  deed  is  distinguished  from  a  simple  contract  in  writing 
by  the  formalities  of  sealing  and  delivery. 

Prior  to  the  Statute  of  Frauds,  signing  was  not  esseniial  to  a  deed  which 
had  I)ecn  executed  by  sealing  and  delivery.     Even  now,  the  absence  of  the 

1  Per  cur.  in  King  v.  Hoare  (18i4),  13  M.  &  W.  at  p.  504. 
»    Brinsmead  v.  Harrison  (1872),  L.  R.  7  C.  P.  517. 
«    Hammond  v.  Schofield,  [1891]  1  Q.  B.  153. 
<    Wegg  Prosser  v.  Evans,  [I895J  1  Q.  B.  108. 
*  Ixaars  .]■  Sons  v.  S,i/f>sfeiu    [litlG]  2  K.  B.  139/ 
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signature  of  a  party  to  a  deed,  the  subject-matter  of  which  comes  within 
the  operation  of  that  statute,  would  seem  to  be  immaterial,  for  the  object  of 
chat  enactment  was  "  to  prevent  matters  of  importance  from  resting  on  the 
frail  testimony  of  memory  alone."  It  was  not  intended  to  apply  to  instru- 
ments already  authenticated  by  a  ceremony  of  a  higher  nature  than  a 
signature  or  mark.^ 

Delivery  is  essential  to  the  due  execution  of  a  deed.^  If  executed  after 
the,  day  on  which  it  purports  to  bear  date,  it  takes  effect  from  the  day  of 
delivery  and  not  from  the  day  of  the  date.^ 

The  usual  practice  in  delivering  a  deed  is  to  place  the  finger  upon  the 
seal  or  wafer  and  to  repeat  the  formula,  "  I  deliver  this  as  my  act  and  deed." 
But  delivery  without  words  is  sufficient  ;  and  so  is  any  act  or  words  which 
show  an  intention  to  treat  the  instrument  as  a  presently  binding  deed. 

Delivery  to  a  third  person  for  the  use  of  the  party  in  whose  favour  the  deed 
is  made,  provided  the  grantor  parts  with  all  control  over  the  instrument, 
will  make  the  deed  effectual  from  the  instant  of  such  delivery  ;  for  the  law 
will  presume,  if  nothing  appear  to  the  contrary,  that  a  man  will  accept  what 
is  for  his  benefit. 

A  deed  may  be  delivered  as  "  an  escrow,"  i.e.,  it  may  be 
delivered  to  a  stranger  to  be  kept  by  him  until  certain  speci- 
fied conditions  be  performed,  and  then  to  be  delivered  to  the 
other  party  to  the  deed.  If  in  fact  the  deed  is  so  delivered  to  a 
stranger,  it  will  not  take  effect  as  a  deed  until  the  condition  be 
performed,  although  the  delivery  is  in  form  absolute.  The 
condition  must  not  be  the  grantor's  own  death.^  But,  under 
the  common  law  at  all  events,  if  a  deed  was  executed  and 
delivered  by  the  one  party  to  the  other,  it  could  not  operate  as 
an  escrow.  Such  a  delivery  was  absolute.  There  cannot  be  a 
partial  execution  or  delivery  of  a  deed.^ 

It  was  a  clear  nde  of  the  common  law  that  contracts  by 
corporations  must  be  made  under  the  seal  of  the  corporation  or 
by  a  person  authorised  under  seal,  or  must  be  ratified  by  seal.** 
"  The  seal  is  the  only  authentic  evidence  of  what  the  corpora- 

1  Per  Eolfe,  B.,  in  Cherri/  v.  Heming  (1844),  4  Exch.  638,  637. 

2  Delivery  is  not  necessary  in  the  case  of  a  body  corporate,  for  the  fixing  their 
common  seal  to  the  deed  is  tantamount  to  a  delivery.  See  Xenos  v.  Wickhom 
(1866),  L.  R.  2  H.  L.  296. 

^  See  Poivell  v.  London  and  Provincial  Bank,  [1893]  2  Ch.  555. 

^  B'oundLlnri  JloapUul  v.  Crane,  [1911 J  2  K.  B.  367.  As  to  whether  a  document 
be  an  escrow  or  a  complete  deed,  see  London  Freehold,  <5'''-i  ^<'-  v.  ■  Siiffi^id, 
[1897]  2  Ch.  608. 

5  r/ilkinson  v.  Anglo-Californian  Gold  Mining  Co.  (1852),  18  Q.  B.  728  ; 
Exchange  Bank  of  Yarmouth  v.  Blethen  (1885),  10  App.  Gas.  293. 

6  Arnold  v.  Mayor  of  Poole  (1842),  4  M.  &  G.  860  ;  Matjor  of  Oxford  v.  Crow, 
[1893]  3  Ch.  535. 
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tion  has  d(»n(',  or  agreed  to  do.  .  .  .  Either  a  seal,  or  some 
substitute  for  a  seal,  which  hy  law  shall  be  taken  as  conclu- 
sively evidencing  the  sense  of  the  whole  body  corporate,  is  a 
necessity  inherent  in  the  very  nature  of  a  corporation."  ^ 

Numerous  exceptions  have  been  engrafted  on  this  rule  ; 
so  that  now  a  seal  is  no  longer  required  in  cases  of  minor  con- 
tracts of  daily  necessary  occurrence,-  or  where  there  is  a 
paramount  convenience  such  as  to  amount  almost  to  a 
necessity  in  carrying  out  the  objects  for  which  the  corporation 
was  established.^ 

Thus,  as  a  general  rule,  an  inferior  servant  can  be  engaged  even  by 
a  non-trading  corporation  by  parol.  But  this  does  not  apply  to  all 
servants;  for  it  has  been  held  that  the  contract  for  the  engagement  of  a 
clerk  to  a  master  of  a  workhouse  by  a  board  of  guardians  must  be  under 
seal.*  Again,  no  formal  contract  under  seal  will  be  required  when  the 
transaction  is  incidental  to  the  objects  and  daily  Inisiness  of  the  corporation  ; 
as,  for  instance,  if  it  is  a  contract  to  repair  the  premise's  of  the  corpora- 
-tion,^  or  to  buy  or  sell  such  goods  as  the  corporation  is  formed  to  buy  aud 
sell,^  or  to  purchase  goods  for  the  ordinary  and  regular  purposes  of  the 
corporation." 

But  when  the  nature  of  the  contract  is  outside  the  expressed  objects 
and  daily  business  of  the  corporation — as  in  the  case  of  a  contract  for  the 
purchase  of  goods  which  are  not  such  as  those  in  which  the  corporation 
usually  deals  ^ — or  when  the  contract  is  of  such  a  magnitude  or  of  such  an 
unusual  description  as  to  require  reasonably  the  formal  and  express  assent 
of  the  corporation,  no  action  can  be  maintained  unless  the  contract  be 
under  seal.'^ 

A  corporation  will,  however,  be  bound  by  a  contract  not  under  seal  of 
which  it  has  received  the  benefit,^'^  except  where  any  statute  intervenes,  as 
in  the  case  of  contracts  by  local  authorities."  Thus,  where  goods  which  a 
corporation  has  purchased  by  parol  contract  have  been  received  and  used  by 
it,  or  after  work  has  been  done  for  the  corporation  and  adopted  by  if,  the 
objection  that  the  contract  was  not  under  seal  cannot  be  taken.*     Moreover, 

»  Per  cur.  m  Mayor  of  Ludlow  v.  CJiarlton  (1840).  6  M.  &  W.  at  p.  823. 

*  Nichohon  v.  Bradfield  Union  (1866),  L.  R.  1  Q.  B.  620  ;  Lawford  v.  Billericay 
R.  D.  C,  [1903]  1  K.  B.  772. 

=»  See  Church  v.  Imperial  Gas  Light  Co.  (1838),  6  A.  &  E.  8i6,  861. 

<  Auttin  V.  liethnal  Green  Guardians  (1874),  L.  R.  9  0.  P.  91  ;  and  see  Dyte 
V.  St.  Pancras  Gunrdiaiis  (1872),  27  L.  T.  342. 

'■'  Sanders  v.  67.  Neot's  Union  (1816),  8  Q.  B.  810. 

«  Church  V.  Imperial  Gas  Light  Co.,  suprd. 

■  South  of  Ireland  Colliery  Co.  v.  Waddle  (1869),  L.  R.  7  C.  P.  617. 

•^  Copper  Miners'  Co.  v.  Fox  (1851),  16  Q.  B.  229. 

»  Homrrsh/im  v.   Wolverhampton  Watenvorks  Co.  (1851),  6  Exch.  137. 

*"  Melbourne  Hanking  Corporation  v.  Brougham  (1882),  7  App.  Gas.  307. 

"  Sct^  Clarke  v.  Cuckfield  Union  (1852),  21  L.  J.  Q.  B.  349  ;  Pauling  v.  L.  <^ 
N.  W.  Ry.  Co.  (1853),  8  Exch.  867. 
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the  equitable  doctrines  of  acquiescence  and  part  performance  apply  to 
contracts  by  corporations  as  much  as  to  those  by  private  individuals.^ 

Local  authorities,  whether  actual  corporations  or  not,  are  bound  by 
statute  to  make  their  contracts  in  prescribed  forms.  Thus  by  the  Public 
Health  Act,  1875,-  "  every  contract  made  by  an  urban  authority,  whereof 
the  value  o  amount  exceeds  £50,  must  be  in  writing  and  sealed  with  the 
common  seal  of  such  authority." 

The  House  of  Lords  has  held  that  this  section-  is  imperative,  and  that 
consequently  the  authority  was  not  bound  by  a  contract  not  under  seal, 
although  made  by  an  agent  appointed  under  seal  and  although  it  had 
received  the  full  benefit  of  it ;  ^  but  the  requirements  of  the  statute  can  be 
complied  with  after  the  work  has  been  commenced,  and  before  it  is  finished.^ 

All  trading  companies  are  now  governed  by  the  Companies  (Consolida- 
tion) Act,  11)08,5  unless  they  be — 

(i.)  companies  created  by  special  Acts  of  Parliament,  which  invariably 
incorporate  the  Con)panies  Clauses  Consolidation  Act,  1845  ;  ®  or 

(ii.)  companies  created  by  letters  patent,  usually  known  as  "  chartered 
companies,"  whose  powers  to  make  contracts  are  substantially  those  given 
to  a  corporation  by  the  common  law  ;  or 

(iii.)  joint  stock  banking  companies  formed  under  the  special  Acts 
relating  to  banks.' 

The  Companies  (Consolidation)  Act,  li)08,  requires  that  all  contracts 
made  by  any  company  within  its  operation  shall  be  in  accordance  with 
section  76,  which  is  cited  in  Book  VL,  Chap.  VI. 

Many  railway  and  other  statutory  companies  have  Acts  which  contain 
provisions  as  to  the  mode  of  making  contracts. 

The  following  transfers,  &c.,  are  required  by  law  to  be  in 
the  form  of  a  deed.  Most  of  them  are  conveyances  rather 
than  contracts,  but  they  often  contain  reciprocal  undertakings 
by  the  parties,  which,  being  included  in  a  deed,  are  covenants : — 
(i.)  Leases  of  land  for  three  years  or  more.^ 
(ii.)  Transfers  of  shares  in  companies  incorporated  under 
the  Companies  Clauses  Consolidation  Act,  ISiS.'-* 

1  Laird  v.  Birkeiihead  Ry.  Co.  (1859),  Johns.  500  ;  cf .  Crook  v.  Corporation  of 
Seaford  (1871),  L.  E.  6  Ch.  551  ;  and  see  Mayor  of  Kidderminster  v.  Hardwick 
(1873),  L.  R.  9  Ex.  13  ;    Lawford  v.  Billericay  R.  D.  C,  [1903]  1  K.  B.  772. 

2  48  &  49  Vict.  c.  55,  s.  174. 

3  Toung  v.  Mayor  of  Leamington  (1883),  8  App.  Gas.  517  ;  but  see  Att.-Gen.  v. 
Gaskill  (1882),  22  Ch.  D.  537. 

^  Melliss  V.  Shirley,  ^'c.,  Local  Board  of  Health  (1885),  16  Q  B.  D.  446. 

5  8  Edw.  VII.  c.  69. 

^  8  Vict.  c.  16  ;  see  s.  97,  which,  however,  is  frequently  modified  by  the  com- 
pany's special  Act. 

•f  Country  Bankers  Act,  1826  (7  Geo.  IV.  c.  46)  ;  Bank  Charter  Act,  1844  (7  &  8 
Vict.  c.  113),  s.  47  ;  Joint  Stock  Banking  Companies  Act,  1857  (20  &  21  Vict, 
c.  49),  s.  12. 

8  Statute  of  Frauds,  1677  (29  Car.  11.  c.  3).  ss.  1.  2 ;  8  &  9  Vict.  c.  106,  s.  3, 

^  8  Vict.  c.  16.  s.  14. 
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(iii.)  Transfers  of  a  British  ship  or  of  any  share  therein.^ 
(iv.)  Certain  contracts  made  by  registered  industrial  and 
provident  societies' 

All  feoffments  and  (with  some  exceptions)  all  partitions, 
exchanges,  assignments  and  surrenders  of  any  estate  in 
possession  of  freehold  land  must  also  be  under  seal.^  So  by 
the  common  laAv  all  remainders,  reversions,  advowsons,  rent- 
charges,  profits  (\  prcmhe,  easements  and  all  other  incorporeal 
hereditaments  can  only  be  created  or  transferred  by  deed. 

Every  deed  must  state  with  precision  the  parties  to  it  and  its  subject- 
matter.  Thus  in  every  grant  there  must  be  a  grantor,  a  grantee  and  a 
thing  gi-anted  ;  in  every  lease,  a  lessor,  a  lessee  and  a  thing  demised.  The 
parties  must  be  able  to  contract,  and  their  object  in  contracting  must  be 
neither  illegal  nor  immoral.  Most  deeds  commence  with  "recitals" — 
clauses  stating  certain  facts,  or  setting  out  briefly  the  contents  of  pre- 
existing documents.  Then  come  the  "  operative  words," — i.e.,  the  words 
which  actually  convey  or  demise  the  property — and  next  the  covenants 
whereby  each  party  binds  himself  to  do  or  to  refrain  from  doiog  certain 
things.  For  example,  there  may  be  covenants  for  quiet  enjoyment  or  for 
payment  of  rent  or  for  repair  of  premises."*  Particular  words  are  unneces- 
sary. A  recital  in  a  deed  may  amount  to  a  covenant  where  it  appears  to 
have  been  the  intention  of  the  parties  that  it  should  do  so.^ 

Covenants  are  divisible  into  three  classes: — 1.  Independent  covenants, 
where  either  party  may  recover  damages  for  breach  of  the  covenants  in 
his  favour,  and  it  is  no  answer  to  allege  a  breach  of  the  covenants  on 
the  part  of  the  jilaintiff.  2.  Covenants  conditional  and  dependent,  where 
the  performance  of  one  covenant  depends  on  tlie  prior  performance  of 
another.*^  3.  Covenants,  sometimes  called  concurrent,  which  are  mutuni 
conditions  to  be  performed  at  the  same  time.  In  these,  if  one  party.  A.,  is 
ready  and  offers  to  perform  his  part,  and  the  other,  B.,  neglects  or  refuses  to 
perform  his,  A.  has  fulfilled  his  engagement  and  can  therefore  sue  B.  for  his 
default,  even  though  neither  be  obliged  to  do  the  first  act. 

Covenants  are  also  classified  as  real,  personal  or  collateral.  A  covenant 
real  is  one  annexed  to  an  estate  and  to  be  performed  on  it  ;  a  covenant 
personal,  one  whereof  some  person  in  particular  shall  have  the  benefit,  or 
wlicreby  he  shall  be  charged,  or  one  which  is  to  l)e  performed  personally  by 
the  covenantor  alone.  The  term  "  collateral  "  (usually  opposed  to  the  term 
"  real  "  as  defined  aljove)  means  that  the  thing  covenanted  to  be  done  is 
"  merely  collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing 


1  57  &  58  Vict.  c.  60,  s.  24. 
«  5G  ii  57  Vict.  c.  39,  s.  35. 
'  8  &  9  Vict.  c.  J06,  s.  3. 

*  Sou  LaiKllord  .intl  Tenant,  po.if,  j^p.  881 — ofsn. 
«  Laij  V.  Moltram  (18G5),  19  C.  B.  N.  S.  479. 

*  See  not<!S  to  Pordage  v.  Cole,  1  \Vm3.  Saund.,  e 


■885. 
3. 

1.  1871,  pn.  550—556. 
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demised  in  any  sort,"  ^  or  not  so  immediately  as  to  pass  with  it  to  an 
assignee.     Such  a  covenant  is  also  said  to  be  "  in  gross." 

Certain  covenants  are  said  to  "  run  with  the  land  " — that  is,  they  pass 
with  it  from  assignor  to  assignee.^ 

A  bond  is  a  contract  under  seal,  whereby  one  person, 
called  the  obligor,  binds  himself  to  pay  another,  called  the 
obligee,  a  specified  sum  of  money  on  a  particular  day.  A 
clause  is  usually  added  to  the  effect  that,  if  the  obligor  does  a 
certain  act  or  thing  within  the  time  named  for  the  payment 
of  the  amount  mentioned  by  the  bond,  the  money  shall 
cease  to  be  payable  and  the  bond  shall  become  of  no  effect ; 
otherwise  it  shall  remain  in  full  force.  This  clause  is  called 
the  condition  of  the  bond.  If  a  bond  has  no  such  condition 
attached  to  it,  it  is  known  as  a  "  single  bond;"  but  such 
bonds  are  rare.  A  bond  must  be  sealed  and  delivered  to  the 
obligee.  It  requires  no  consideration  to  support  it.  If  there 
was  a  previous  simple  contract  debt,  it  merges  in  the  bond. 

If  the  condition  in  or  annexed  to  the  bond  is  not  performed,  the  bond  is 
forfeited.  In  that  case  the  entire  penalty  named, therein. was  formerly 
recoverable  by  law.  Now,  however,  by  virtue  of  4  &  5  Anne,  c.  3,  ss.  12 
and  13,  in  the  case  of  a  bond  conditioned  for  the  payment  of  money,  the 
payment  of  the  principal  sum  due  with  interest  and  costs  will  be  a  full 
satisfaction  and  discharge,  even  though  an  action  has  been  commenced  on 
the  forfeited  bond.  Also  by  8  &  9  Will.  III.  c.  11,  s.  8,  damages  and  costs 
of  suit  only  are  recoverable  in  an  action  upon  a  bond  executed  by  way  of 
security  for  the  performance  of  covenants  contained  in  any  deed  or 
indenture.  The  distinction  between  a  bond  under  the  statute  of  Anne  and 
a  bond  under  the  statute  of  WiUiam  must  be  carefully  observed,  as  the 
procedure  in  the  two  cases  is  different. 

At  common  law  the  breach  of  a  stipulation  as  to  the  date 
by  which  a  contract  should  be  performed  was  held  to  be  a 
breach  of  the  contract.  Time  was  regarded  as  of  the 
"  essence  of  the  contract."  Equity,  however,  inclined  to 
substitute  for  the  particular  date  a  reasonable  time  for  per- 
formance. Such  stipulations  are  now,  by  the  Judicature  Act, 
to  receive  "  the  same  construction  and  effect  as  they  would 
have  heretofore  received  in  equity."  ^     Mercantile  contracts, 

1  SjM'Hcer's  C(i.»'  (1.583),  1  Smith  L.  C,  12th  ed.,  at  p.  63. 

2  See  pod,  pp.  769,  770. 

3  36  &  87  Vict.  c.  66,  s.  25  (7). 

B.C.L. VOL.  II.  2 
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save  in  respect  of  time  for  payment,  are  an  exception  to  this 
rule.^ 

As  soon  as  an  instrument  containing  a  contract  is 
sealed  and  delivered,  it  acquires  the  following  properties, 
which  do  not  attach  to  a  simple  contract  in  writing : — 

(i.)     It  works  a  merger. 

(ii.)    It  operates  by  way  of  estoppel. 

(iii.)  It  requires  no  consideration  to  support  it. 

(iv.)  It  will  in  some  cases  bind  the  heir  of  the  covenantor 
or  obligor. 

At  common  law  a  contract  under  seal  could  be  discharged 
only  by  an  instrument  under  seal,  by  the  judgment  of  a  Court 
of  competent  authority  or  by  Act  of  Parliament.  But  it  can 
now,  like  any  other  contract,  be  rescinded  by  any  agreement, 
written  or  parol,  which  is^  made  for  valuable  consideration, - 
or  it  can  be  impeached  on  the  ground  of  fraud  or  illegality. 

(i.)  A  deed  effects  a  merger.  Being  of  a  higher  nature  than  a  simple 
contract,  it  will,  if  given  in  relation  to  the  same  subject-matter,  altogether 
swallow  up  the  latter  and  extinguish  any  right  of  action  which  might 
have  been  founded  upon  it.  Thus  the  acceptance  of  a  bond  for  a  simple 
contract  debt  causes  the  debt  to  merge  in  the  higher  security.^  So,  if  a 
man  covenants  to  pay  a  sum  actually  due,  the  remedy  for  non-payment 
is  upon  the  covenant,  and  not  upon  the  original  cause  of  action.  '*  Where 
a  debt  is  secured  by  a  bond,  covenant  or  other  specialty,  tliere  the  obli- 
gation by  simple  contract  is  gone  :  the  lesser  security  is  merged  in  the 
greater."  * 

But  this  rule  is  subject  to  some  qualifications ;  e.g.,  a  bond  given 
for  a  limited  sum  will  not  operate  to  merge  a  debt  of  indefinite  amount- 
The  contract  under  seal  of  a  surety  will  not  by  operation  of  law  extinguish 
the  simple  contract  delit  of  the  principal.  If  one  of  two  makers  of  a 
joint  and  several  promissory  note  executes  to  the  holder  a  mortgage  to  secure 
the  amount  and  covenants  therein  to  pay  it,  the  other  maker  is  not  thereby 
discharged.  And  generally  where  on  the  face  of  an  instrument  under  seal 
the  intention  of  the  parties  appears  to  have  been  that  the  original  debt 
.secured  thereby  should  continue  to  exist,  or  that  the  security  (if  any) 
previously  given  .should  remain  in  force,  effect  will  be  given  to  their 
intention. 

1  56  &  57  Vict.  c.  71,  b.  10.  As  to  whether  a  sum  stipulated  to  be  payable  in  tha 
event  of  non-performance  of  a  contract  be  a  penalt}'  or  liquidated  damages,  see 
j)i'st,  pp.  1:^14—1317. 

*  ^cc  posf,  \>.  7r.M. 

«  Wegg  Prosser  v.  Evajit,  [1895]  1  Q.  B.  108. 

•  Per  cur.  in  Middleditch  v.  EUix  (1818),  2  Exch.  at  p.  fi26. 
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(ii.)  A  deed  is  a  "solemn  and  authentic  act;"  therefore  a  man  will 
be  estopped  from  denying  that  which  he  has  asserted  in  a  deed.  If,  how- 
ever, a  recital  in  a  deed  is  the  statement  of  one  party  only,  the  estoppel  is 
confined  to  that  party. ^  An  estoppel  by  deed  extends  to  persons  claiming 
under  the  party  who  is  estopped.  The  recitals  in  a  deed  will  not  estop 
a  party  in  an  action  which  is  not  founded  on  the  deed  but  only  collateral 
to  it.2 

Further,  an  estoppel  must  be  certain.  "  The  law  of  estoppel  by  deed  is 
as  old  as  the  hills.  It  can  only  be  effected  by  what  is  express  and  clear — 
by  a  statement  by  which  the  parties  mean  to  bind  themselves  in  making 
their  contract."  ^  Moreover,  there  is  nothing  in  the  rules  relating  to 
estoppels  to  prevent  a  deed  from  being  impeached  on  the  ground  of  fraud 
or  illegality — though  a  man  will  never  be  allowed  to  set  up  his  own  fraud 
or  his  own  illegal  conduct  in  answer  to  an  action  on  the  deed.'* 

(iii.)  A  deed  requires  no  consideration  to  support  it.  Where  a  contract 
has  been  duly  executed  by  sealing  and  delivery,  the  solemnity  of  the 
instrument  dispenses  with  the  necessity  of  consideration.^  Nevertheless,  a 
deed  is  always  impeachable  for  fraud,  and  fraud  is  frequently  inferred  from 
want  of  consideration.'^  Moreover,  when  the  issue  is  as  to  the  operation  of 
the  deed  upon  the  rights  of  third  persons,  proof  of  the  absence  of  considera- 
tion will  be  almost  conclusive  evidence  of  collusive  dealing  and  of  intention 
to  defraud. 

A  deed  made  without  consideration  or  founded  merely  on  considerations 
of  relationship  or  natural  love  and  affection  is  called  a  voluntary  deed  ; 
and  such  a  deed,  when  made  by  an  insolvent  person,  is  void  as  against  his 
creditors.'^  There  are  other  cases  in  which  the  existence  and  the  nature  of 
the  consideration  for  a  deed  of  conveyance  are  important.  In  equity,  for 
instance,  a  conveyance  to  a  stranger  without  consideration  or  declaration  of 
any  use  or  trust  is,  apart  from  statute  law  and  in  the  absence  of  any 
indication  of  a  contrary  intention,  presumed  to  have  been  made  for  the 
use  of  the  grantor.  This  presumption,  however,  will  be  rebutted  by  proof 
that  the  smallest  consideration  was  given  by  the  grantee. 

In  deeds  other  than  conveyances,  assuming  there  is  neither  fraud  nor 
illegality  in  the  circumstances  nor  anything  contrary  to  statute,  the  mere 
want  of  consideration  for  a  bond  or  covenant  will,  in  a  Court  of  law,  be 
wholly  immaterial.  Hence,  a  deed  founded  on  no  consideration  or  on  a  past 
consideration  is  good,  though  a  deed  executed  with  a  view  to  carrying  out 
an  illegal  or  even  an  immoral  future  purpose  is  void.^ 

1  See  Stroughiil  v.  Buck  (1850),  14  Q.  B.  at  p.  787. 

2  Ex  parte  Morgan,  In  re  Simpson  (1876),  2  Ch.  D.  72,  89. 

^  Per  Bowen,  L.J.,  in  Onward  Building  Society  v.  Smitkaun,  [1893]  1  Ch.  at  p.  1-1. 

*   See  Ga.'icoigne  v.  Gascoigm,  [1918]  1  K.  B.  223,  a,\id  jHist,  p.  719  et  seq. 

°  To  this  general  rule  there  are  at  least  three  exceptions :  a  deed  of  feoffment,  a 
deed  operating  under  the  Statute  of  Uses,  and  a  covenant  in  restraint  of  trade. 

6  Morleg  v.  Lough  nan,  [1893]  1  Ch.  73(; ;  and  see  post,  p.  739. 

^  Formerly  a  voluntary  deed  was  also  void  under  the  statute  27  Eliz.  c.  -1  as  against 
subsequent  hondjide  purchasers  for  value,  even  with  notice.  But  this  was  put  an  end 
to  by  the  Voluntary  Conveyances  Act,  1893  (oG  &  '^1  Vict.  c.  21),  and  nowsuch  a  con- 
veyance, if  in  fact  made  bondjide  and  without  any  fraudulent  intent,  is  good. 

«  See  post,  pp.  729,  730. 
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(iv.)  Another  characteristic  of  a  contract  nnder  seal  is  that  it  may  bind 
the  heir  and  sometimes  even  the  devisee  of  the  contracting  party,  but  only 
to  the  extent  of  assets  freehold  and  copyhold  which  they  have  taken  by 
desc-ent  or  devise.  It  is  no  longer  necessary  that  the  heir  be  expressly 
named  in  the  bond  or  covenant.^  In  the  administration  of  the  estate  of 
a  deceased  insolvent  person  a  creditor,  the  payment  of  whose  debt  is  secured 
by  any  deed,  bond  or  covenant,  has  no  longer  priority  over  any  simple 
contract  creditor.'- 

There  are  many  defences  available  in  answer  to  an  action 
brought  upon  a  covenant  contained  in  a  deed.  The  defendant 
may  allege  : — 

(a)  That  he  never  executed  the  deed.  This  was  formerly 
known  as  a  plea  of  iwii  est  factum — "  I  never  made  the 
deed." 

(b)  That  he  was  induced  to  execute  the  deed,  by  fraud. 

(c)  That  the  object  of  the  deed  was  illegal. 

(d)  That  the  deed  has  been  altered  in  some  material 
particular. 

(e)  That  the  contract  under  seal  has  been  released  or 
discharged  or  is  barred  by  a  Statute  of  Limitation. 

(a)  A  man  sued  upon  a  deed  may  plead  "  I  never  made  it,"  if  the 
deed,  though  sealed  or  signed  by  him,  was  executed  under  a  total  mis- 
apprehension as  to  its  nature  and  in  the  genuine  belief  that  he  was  signing 
a  document  of  a  totally  different  kind. 

In  ThoroughgooiT s  Case^  it  was  held  that,  if  an  illiterate  man  has  a 
deed  read  over  to  him  falsely,  and  he  then  seals  and  delivers  the  parchment, 
that  parchment  is  nevertheless  not  his  deed.  If  a  grantor  or  covenantor 
be  deceived  or  misled  as  to  the  actual  contents  of  the  deed,  the  deed  does 
not  bind  him.-*  If  a  deed  be  delivered,  and  a  blank  left  therein  be  after- 
wards improperly  filled  up  (at  least,  if  that  be  done  without  negligence  on 
the  part  of  tiie  grantor),  it  is  not  the  deed  of  the  grantor.^ 

But  it  is  otherwise  if  the  party  knew  that  he  was  executing  a  deed,  and 
that  it  dealt  with  the  property  to  which  it  in  fact  relates.^  Thus,  where 
an  illiterate  man  was  induced  by  his  solicitor  to  execute  a  deed  which 
he  knew  to  relate  to  his  property,  he  wsis  held  to  be  bound  by  the  deed, 
which  was  in  fact  a  mortgage  of  Ids  property.     He  did  not  know  the 

»  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  59. 

*  32  A:  3:S  Vi<-t.  c.  4(i;  88  k  81t  Vict.  c.  77,  ,«.  10. 

»  (1.5H3)  2  Kep.  y  ;  and  see  Puiofs  Ca.se  (lOH).  11  Ilep.  27  b. 

*  See  Edwards  v.  Brown  (1831),  1  C.  &  J.  307,  312. 

«  Siraii  V.  Aorth  JJritixh  Ait.straiusiun  Co.  (1863),  2  H.  k  C.  175.  Cf.  Foster  v. 
Markhinon  (iHtJH),  L.  U.  4  C.  1'.  711,  and  /.e«i.v  v.  Citiy  (1897),  (57  L.  J.  Q.  B.  224, 
/tiixf,  p.  "2t'.. 

«  See  the  remarks  of  A.  L.  Smith,  L.  J.,  in  Onward  Building  Society  v. 
Smit/uon,  [1893]   1  Ch.  at  p.  15. 
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contents  of  the  deed  and  lie  never  meant  to  execute  a  mortgage,  but 
he  knew  that  it  was  a  deed  connected  witli  his  property  ;  therefore  he 
could  not  say,  "  It  is  not  my  deed."  ^ 

(b)  Fraud  is  a  good  defence  to  an  action  on  a  contract  under  seal. 
Where  a  party  has  been  induced  to  execute  a  deed  by  fraud,  he  may  either 
sue  or  counterclaim  to  have  the  deed  declared  void  and  delivered  up  to 
him. 

(c)  It  is  also  a  good  defence  to  an  action  on  a  contract  under  seal  that  it 
was  executed  for  an  illegal  consideration.  In  GoUins  v.  Blanfern  -  theplain- 
tiflP  sued  on  a  bond  intended  to  secure  to  him  the  repayment  of  a  sum  of 
£350.  It  appeared,  however,  that  he  had  advanced  the  money  in  order  to 
settle  a  criminal  prosecution.  The  bond  was  therefore  void.  "  This," 
observed  Lord  Wilmot,  C,  J.,  "  is  a  contract  to  tempt  a  man  to  transgress 
the  law,  to  do  that  which  is  injurious  to  the  community  :  it  is  void  by  the 
common  law,  and  the  reason  why  the  common  law  says  such  contracts  are 
void  is  for  the  public  good.  You  shall  not  stipulate  for  iniquity.  All 
writers  upon  our  law  agree  in  this — no  polluted  hand  shall  touch  the  pure 
fountains  of  Justice.  Whoever  is  a  party  to  an  unlawful  contract,  if  he 
hath  once  paid  tlie  money  stipulated  to  he  paid  in  pursuance  thereof,  he 
shall  not  have  the  help  of  a  Court  to  fetch  it  back  again."  ^ 

In  The  Gas  Light  and  Coke  Co.  v.  Turner,^  a  plea  to  an  action  on 
a  covenant  for  rent  due  under  a  lease  alleging  that  the  premises  in  question 
were  demised  to  the  defendant  for  an  unlawful  purpose  was  held  to  be  good. 
"  A  Court  of  law,"  said  Tindal,  C.  J.,  "  will  not  lend  its  aid  to  enforce  the 
performance  of  a  contract  w^iich  was  entered  into  by  both  the  contracting 
parties  for  the  express  purpose  of  carrying  into  effect  that  which  is  pro- 
hibited by  the  law  of  the  land.  And  we  think,  both  from  authority  and 
reason,  this  objection  must  be  allowed  to  prevail.  That  no  legal  distinction 
can  be  supported  between  the  application  of  this  objection  to  parol  contracts 
and  to  contracts  under  seal  appears  the  necessary  i-nference  from  the  cases 
of  GoUiiis  V.  Blanfern  and  Paxton  v.  Popham^  in  both  which  cases  the 
principle  above  laid  down  was  acted  upon  by  the  Court,  and  in  each  of 
which  the  action  was  upon  a  bond  ;  and  it  would,  indeed,  be  inconsistent 
with  reason  and  principle  to  hold,  that,  by  the  mere  ceremony  of  putting 
a  seal  to  an  instrument,  that  is,  by  the  voluntary  act  of  the  parties 
themselves,  a  contract  which  was  void  in  itself  on  the  ground  of  its  being 
in  violation  of  the  law  of  the  land  should  be  deemed  valid,  and  an  action 
be  maintainable  thereon  in  a  Court  of  justice." 

»  King  V.  Smith,  [1900]  2  Ch.  425.  See  Bagot  v.  Chapman,  [1907]  2  Ch.  222  ; 
HowaUon  v,  WeU,  [1908]  1  Ch.  1 . 

»  (1767)  1  Smith's  L.  C,  12th  ed.,  412.     See  the  notes  to  this  case. 

3  Ih.  at  p.  417.  And  see  HUjcjins  v.  Pitt  (1849),  4  Exch.  312  ;  Mallalleu  v.  Hodgaon 
(1851),  16  Q.  B.  689,  and  cases'  there  cited. 

^  (1839),  5  Bing.  N.  C.  666,  675,  with  which  compare  Feret  v.  Hill  (1854),  15 
C.  B.  207,  where  the  plaintiff  had  been  forcibly  expelled  by  the  defendant  from 
premises  held  under  a  written  agreement  into  which  the  defendant  had  been 
induced  to  enter  by  the  plaintiff's  misrepresentations  :  ejectment  was  held  main- 
tainable, inasmuch  as  an  interest  in  the  demised  premises  had  actually  passed  by 
the  agreement.  And  see  the  remarks  of  Maule,  J.,  ib.  at  p.  213,  and  the  judgment 
in  Fisher  v.  Tully  (1878),  3  App.  Cas.  at  p.  639. 

«  (1808),  9  East,  408. 
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It  does  not  follow,  however,  that  a  deed  tainted  with  illegality  in  its 
inception  is  necessarily  void  as  between  all  parties  and  for  all  purposes.^ 
A  conveyance  made  with  the  object  of  contravening  a  particular  statute 
may  be  invalidated  therebj  so  far  as  that  object  is  concerned,  and  yet  may 
remain  effectual  as  a  conveyance  against  the  grantor.  Thus  a  conveyance 
made  for  the  mere  purpose  of  conferring  a  vote  has  been  held  void  only  to 
the  extent  of  preventing  the  right  of  voting  from  being  acquired,  but  valid 
between  the  parties  to  pass  an  interest  in  the  land.  Although  the  statute 
13  Eliz.  c.  5  rendered  void  a  transfer  of  property  made  by  an  insolvent 
person  in  fraud  of  his  creditors,  nevertheless  such  an  assignment  may  be 
binding  and  unimpeachable  as  between  the  transferor  and  transferee.- 

(d)  In  order  to  prevent  the  possibility  of  fraud,  the  law  formerly  held  that 
auyal  teration  of  a  deed  after  its  execution  by  or  with  the  consent  of  one 
party  and  without  the  consent  of  the  others,  even  in  a  part  that  was  not 
material,  would  make  the  deed  void.^  Now,  however,  an  immaterial  altera- 
tion so  made  will  not  avoid  a  deed  ;  ^  though  it  is  otherwise  if  the  alteration 
be  material  and  contrary  to  the  apparent  intention  of  the  original.  If 
after  the  execution  of  the  deed  a  material  alteration  be  intentionally  made 
in  it  by  a  stranger  without  the  consent  of  any  party,  it  seems  that  the 
party  in  whose  custody  the  dged  was  will  not  be  allowed  to  put  it  in 
evidence  in  support  of  any  right  or  title  which  he  claims  to  have  vested 
in  him  under  tbe  deed  since  the  date  of  the  alteration. ^ 

In  EUesmere  Brewery  Go.  v.  Cooper,^  B.,  C,  D.  and  E.  consented  to 
become  sureties  for  A.  and  executed  a  joint  and  several  bond  of  suretyship, 
by  the  terms  of  which  the  liability  of  B.  and  C.  was  limited  to  £50  each, 
and  that  of  D.  and  E.  to  £25  each.  B.  executed  the  bond  after  three 
other  sureties  had  done  so,  and  expressly  limited  his  liability  to  £25  by 
adding  to  his  signature  the  words  "  £25  only."  This  he  did  in  good  faith. 
In  an  action  against  his  sureties  on  default  of  payment  by  A.  it  was  held  that 
the  effect  of  adding  the  words  was  to  make  a  material  alteration  in  the  bond, 
so  that  C,  I),  and  E.  were  thereby  discharged  from  their  obligation  ;  and 
that  as  B. — the  last  surety  who  had  signed  the  bond— had  only  executed  it 
as  a  joint  and  several  bond,  he  also  was  not  bound  by  it. 

(e)  It  is  no  longer  law  that  a  contract  under  seal  can  only  be  discharged 
by  a  formal  release  under  seal.  On  the  contrary,  it  can  now  be  rescinded 
by  any  subsequent  agreement,  written  or  parol,  made  between  the  parties 
for  valuable  consideration.  An  agreement  made  by  a  creditor  for  good  con- 
sideration that  he  will  not  sue  on  a  bond  wiJl  be  an  answer  to  an  action  on 
the  bf»nd.  "  Such  an  agreement,  unless  there  is  some  reason  for  not 
enforcing  it,  has  in  equity  the  effect  of  a  release,"  " 

»  See  Waugh  v.  Morrii  (1873),  L.  R.  8  Q.  B.  202. 
«  Beisey  v.   Windham  (]844),  6  Q.  B.  166. 

•  Pigot'K  Case  (ItIM),  11  Kcp.  2(1  b. 

«  Bishop  of  Crediton  v.  Bishop  of  Exeter,  [1905]  2  Oh.  455. 

»  Piiivt's  Case  (IfiU),  11  Rep.  26  b.  27  a;  Rohirison  v.  Mvllett  (1875),  L.  R.  7  H.  L. 
802,  813  ;  but  see  the  judgment  of  Lord  Herschell  in  Lowe  v.  Fo.v  (1887),  12  App,  Cas. 
at  p.  216. 

•  [1896],  Q.  B.  75. 

»  Per  Lindley,  L.  .J.,  in  /•Jduards  v.  ]\',i7fers,  [1896]  2  Ch.  at  p.  168, 
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Again,  the  obligation  created  by  a  specialty  may  of  course  be  discharged 
by  an  express  statute.  Bonds  and  specialty  debts  were  by  the  common  law 
presumed  to  have  been  satisfied  after  twenty  years  had  passed  without  any 
payment  or  acknowledgment  of  indebtedness  thereunder ;  and  the  same 
number  of  years  has  now  been  fixed  by  statute  as  the  period  of  limitation 
in  the  case  of  an  action  based  upon  any  such  debt.^  In  this  respect 
contracts  under  seal  differ  from  simple  contracts,  actions  upon  which  are, 
as  a  rule,  barred  as  soon  as  six  years  have  elapsed  from  the  date  at  which 
the  cause  of  action  accrued. 

1  3  &  4  Will.  IV.  c.  42,  s.  3. 


Chapter  III. 

SIMPLE    CONTRACTS. 

A  SIMPLE  contract  is  one  which  is  (i.)  in  writing  not  under 
seal,  or  (ii.)  in  words,  or  (iii.)  implied  from  the  conduct  of  the 
parties,  or  (iv.)  partly  in  writing  and  partly  in  words  or 
implied  from  conduct. 

There  is  no  contract  until  both  parties  have  agreed  on  its 
terms.  A  contract  is  based  on  the  mutual  consent  of  the 
parties,  and  therefore  can  have  no  binding  force  as  long  as 
the  negotiations  are  still  open. 

Thus,  where  A.  telegraphed,  ""Will  you  sell  us  Bumper  Hall  Farm? 
Telegraph  lowest  cash  price."  and  B.  replied,  "  Lowest  price  £900,"  where- 
upon A.  telegraphed  accepting  the  property  at  the  price,  it  was  held  that 
the  mere  statement  of  the  lowest  price  at  which  the  vendor  would  sell 
contained  no  implied  contract  to  sell  at  that  price  to  the  jjersons  making 
the  inquiry,  and  that  there  was  no  completed  contract.^  So,  too,  if  A. 
applies  for  an  absolute  and  unqualified  allotment  of  shares  in  a  projected 
company,  and  the  letter  of  allotment  contains  the  qualification  that  the 
shares  are  not  transferable,  the  offer  and  the  acceptance,  not  being  ad  idem, 
will  together  fail  to  establish  a  binding  contract.^  And  generally  "  where 
a  contract  is  to  be  made  out  by  an  offer  on  one  side  and  an  acceptance  on 
the  other,^  if  the  answer  is  equivocal,  or  anything  is  left  to  be  done,  the  two 
do  not  constitute  a  binding  contract."^ 

'V\Tiere,  moreover,  the  existence  and  natm-e  of  a  contract 
are  to  be  gathered  from  con-espondence  between  the  parties, 
the  whole  of  that  which  passed  between  them  must  be  taken 
into  consideration,^  and  must  show  an  unqualified  acceptance 
of  the  offer  made,  into  which  no  new  term,  unless  assented 
to,  can  be  introduced.''     The  fact  that  the  parties  agree  to 

1  Harvey  v.  Facey,  [1803]  A.  C.  552. 

2  Duke  V.   Andrews  (1818),  2  Exch.  290. 

3  See  EngLuh  avd  Foreign  Credit  Co.  v.   Arduin  (1871),  L.  R.  6  H.  L.  64. 
1  Per  Grove,  J.,  in  Appleby  v.  Johnson  (1874),  L.  R.  9  C.  P.  at  p.  163. 

'  Biusey  v.  Borne-Payne  (1879),  4  App.  Cas.  311. 

''  As  to  cfTect  of  a  covering  letter  introducing  a  new  term,  see  Maccnchv  v. 
Trower,  [1894]  2  Ir.  R.  663.  ^ 
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clothe  their  contract  subsequently  in  more  formal  language 
will  not  necessarily  make  the  contract  incomplete.^  If  a  man 
accepts  an  offer,  for  example,  for  the  sale  of  a  fi-eehold 
"  subject  to  my  solicitor's  approval,"  such  words  may  go  to 
show  that  negotiations  are  still  open,  or  on  the  other  hand 
they  may  be  merely  a  safeguard  that  the  title  be  investigated 
in  the  ordinary  way.- 

Mercantile  contracts  arc  naturally  often  contained  in 
letters.  If  A.  makes  an  offer  by  letter  to  B.,  and  B.  accepts 
unconditionally,  the  contract  is  complete  when  B.'s  letter  is 
posted,  even  if  it  never  reaches  A.^  But  A.  cannot  withdi'aw 
his  offer  by  posting  a  subsequent  letter  which  does  not  reach 
B.  until  after  A.'s  first  letter  has  arrived  and  been  answered 
and  the  answer  posted.* 

"An  uncommunicated  revocation  is,  for  all  practical  purposes,  no 
revocation  at  all."  ^  Thus  where  the  defendant  aj^plied  for  shares  in  the 
plaintiff  company,  and  the  company  allotted  the  shares  to  the  defendant 
and  duly  addressed  to  him  and  posted  a  letter  notifying  the  allotment,  which 
letter  the  defendant  never  received,  it  was  nevertheless  held  that  he  had 
become  a  shareholder  in  the  company  when  the  letter  was  posted.*^  There 
might  be  a  question  as  to  whether  the  post  was  the'  natural  means  of  com- 
municating an  acceptance.  In  Hmtliorn  y.  Fraser  Lord  Herschell  says,'' 
"Where  the  circumstances  are  such  that  it  must  have  been  within  the 
contemplation  of  the  parties  that,  according  to  the  ordinary  usages  of  man- 
kind, the  post  might  be  used  as  a  means  of  communicating  the  acceptance 
of  an  offer,  the  acceptance  is  complete  as  soon  as  it  is  posted."  "  Posting 
an  acceptance  of  an  offer  may  be  sufficient  where  it  can  be  fairly  inferred 
from  the  circumstances  of  the  case  that  the  acceptance  might  be  sent  by 
post."  s  There  is,  however,  no  valid  acceptance  in  such  a  case  unless  the 
letter  is  actually  posted.  It  is  not  enough  merely  to  give  the  letter  to 
gome  one  else  to  post.^ 

1  See  Rossiter  v.  Miller  (1878),  3  App.  Gas,.  1124,  and  the  remarks  of  Kay,  J.,  in 
Bristol  Aerated  Bread  Co.  v.  Maggs  (1890),  44  Ch.  D.  at  pp.  625,  626  ;  and  of 
North,  J.,  in  Bellamy  v.  Debenham  (1890),  45  Ch.  D.  at  pp.  492—495. 

-  See  the  remarks  of  Lord  Cairns,  L.  C.,  in  Hiissey  v.  Eorne-Payne  (1879),  4 
App.  Cas.  at  pp.  321,  322  ;  and  Lloyd  v.  Noivell,  [1895]  2  Ch.  744. 

3  Dunlop  V.  Higgins  (1848),  1  H.  L.  Cas.  381,  398  ;  Household  Fire  Irisuranee 
Co.  V.  Grant  (1879),  4  Ex.  D.  216.  The  dissenting  judgment  of  BramweU,  L.J.,  in  this 
last  case  should  be  carefully  studied. 

*  Byrn£  v.  Van  Tienho'ven  (1880),  5  C.  P.  D.  344  ;  approved  in  Henthorn  v. 
Fraser,  [1892]  2  Ch.  27. 

5  Per  Lush,  J.,  in  Stevenson  v.  Maclean  (1880),  5  Q.  B.  D.  at  p.  352  ;  approved 
in  Henthorn  v.  Prober,  supra. 

6  Household  Fire  Insurance  Co.  v.  Grant  (1879),  4  Ex.  D.  216. 

'  [1892]  2  Ch.  at  p.  33  ;  and  see  the  remarks  of  Bowen,  L.  J.,  in  Carlill  v. 
Carbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  at  p.  269. 

8  Per  Kay,  L.  J.,  [1892]  2  Ch.  at  p.  36.  As  to  remitting  monev  by  post,  see 
Mitchell -Henry  v.  Xovwich  Union  Life  In.^iurance  Societt/,  [1918]  2  K.  B.  67. 

9  See  In  re  London  and  Northern  Bank,  [1900]  1  Ch.  220. 
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A  contract  is  not  complete  and  binding  unless  there  is 
mutuality  between  the  parties.  There  are,  however,  a  few 
cases  in  which  a  ccmtract  is  valid  although  legal  liability 
attaches  to,  and  can  be  enforced  against,  one  only  of  the 
contracting  parties 

For  example,  the  contract  of  an  infant  is  in  most  cases  voida])le  at  his 
election,  though  binding  ni>on  any  adult  who  contracts  with  him.  So  a  man 
who  executes  a  guarantee  assumes  lial)ility,  without  having  any  power  to 
compel  the  party  to  whom  such  security  is  given  to  supply  the  goods,  or  to 
extend  the  credit  in  pursuance  of  the  terms  of  the  guarantee.  Thus,  where 
A.  says  to  B., "  If  you  will  employ  C.  as  your  agent  for  a  week,  I  will  be 
responsible  for  all  such  sums  as  he  shall  receive  during  that  time  and 
neglect  to  pay  over  to  you,  "  B.  is  not  l)Ound  to  employ  C.  at  all  ;  but  if  he 
does  employ  him,  then  the  guarantee  attaches  and  becomes  binding  upon  A. 

And  whenever  a  contract  is  unilateral  or  one-sided  only,  the  party  who 
makes  the  promise  is  bound  by  it,  while  the  party  to  whom  the  promise  is 
made  is  under  no  obligation  whatever.  Thus,  where  A.  has  for  valuable  con- 
sideration bound  himself  to  sell^  goods  to  B.  on  certain  terms  if  B.  chooses 
to  avail  liimself  of  the  otter,  A.  will  be  bound,  but  not  B.  It  "  is  merely  an 
offer  which  cannot  l)e  withdrawn,  and  does  not  connote  an  agreement  to 
buy."  1  So  where  the  plaintiff  undertook  for  a  period  of  twelve  months  to 
provide  waggons,  horses,  Arc,  for  the  cartage  of  merchandise  between 
Hatfield  and  AVare,  and  to  convey  all  such  as  might  be  presented  to  him 
for  conveyance  between  those  places  at  a  certain  specified  rate,  and  the 
defendants  terminated  the  agreement  before  the  expiration  of  twelve 
months,  it  was  held  that  no  action  could  be  maintained,  the  contract 
containing  no  provision  binding  them  to  send  any  goods  to  the  plaintiff 
for  conveyance.-  A  person,  who  tenders  to  supply  goods  in  answer  to  an 
advertisement  and  whose  tender  is  accepted,  is  boimd  to  supply  the  goods 
as  and  when  ordered,  even  though  the  other  party  is  not  bound  to  order  any.^ 

Nearly  every  simple  contract  consists  of  an  oiler  proceeding 
from  one  party  and  an  acceptance  by  the  other.  The  accept- 
ance must  be  identical  with  the  terms  of  the  offer.  An 
acceptance  cannot  impose  on  the  offeror  a  variation  of  his 
oifer.  If  A.  makes  an  otier  which  E.  accepts  with  a  variation, 
this  is  not  an  acceptance  of  A.'s  offer,  but  a  counter-offer 
made  by  13.  to  A.* 

Where  a  time  is  named  during  which  the  offer  shall  remain 
open,  the  offeror  is  free  to  revoke  it,  unless  there  has  Ijeen  an 

»  Per  Lord  Herechell,  L.  C,  in  Helby  v.  Matthews,  [18951  A.  C.  at  p.  477. 

«  Burton  v.  G.  \.  Ry.  Co.  (1«51X  9  Lxch.  607. 

8  G.  N.  Ily.  Co.  V.   Witfwm  (1873),  L.  R.  9  C.  P.  16. 

*  See  Felthouxe  v.  Bhidley  (1862),  11  C.  B.  N.  S.  869. 
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acceptance  within  that  time  ;  ^  if  the  offer  has  not  been  so 
revoked,  the  offeree  may  of  course  accept  it  within  the  time 
specified.  .  Wliere  no  period  is  mentioned,  acceptance  must  be 
made  within  a  reasonable  time.- 

An  agreement  by  which  one  person  secures  the  right  to 
purchase  something  (for  example,  stocks  or  land)  at  a  future 
time  at  a  fixed  price  is  called  an  option,  and  may  be  enforced 
if  made  for  valuable  consideration.^ 

Acceptance  of  an  offer  must  as  a  rule  be  notified  to  the 
offeror,  either  by  words,  writing  or  conduct.  The  offeror 
may,  however,  by  express  agreement  dispense  with  any  notice 
of  acceptance,  or  he  may  intimate  a  particular  mode  of 
acceptance.  Thus  the  performance  by  one  party  of  his  part 
of  the  contract  may  by  express  agreement  be  a  sufficient 
notification  that  he  has  accepted  the  offer.  For  example, 
a  company  which  owns  automatic  machines  may  intimate 
to  the  public  that  the  placing  of  a  penny  in  the  slot  is  a 
sufficient  acceptance  of  the  company's  offer  without  notifi- 
cation. "If,"  said  Bowen,  L.  J.,'*  ."the  person  making 
the  offer  expressly  or  impliedly  intimates  in  his  offer  that  it 
will  be  sufficient  to  act  on  the  proposal  without  communicating 
acceptance  of  it  to  himself,  performance  of  the  condition  is  a 
sufficient  acceptance  without  notification.  .  .  .  This  seems 
to  me  to  be  the  principle  which  lies  at  the  bottom  of  the 
acceptance  cases,  of  which  two  instances  are  the  well-known 
judgment  of  Mellish,  L.  J.,  in  Harris'  Case,^  and  the  very  in- 
structive judgment  of  Lord  Blackburn  in  Brogden  v> 
Metropolitan  Railwaij  Co.''  '^  One  may  look  at  the  offer  itself 
to  find  out  whether  the  offeror  does  intimate  that  the  per- 
formance of  a  condition  will  be  a  sufficient  acceptance  of  his 
offer  without  communication. 

An  offer  need  not  be  made  to  a  definite  person,  but  it 
must  be  accepted  by  a  definite  person.    Advertisements  offering 

1  Dickinson  v.  Dodds  (1876),  2  Ch.  D.  463. 

2  Ramsgate  Hotel  Co.  v.  Montefiore  (1866),  L.  R.  1  Ex.  109. 

3  See  Buitenlatidsche  Bankvereeniging  v.  Eildesheim  (1903),  19  Times  L.  R.  6il. 

4  Carlill  V.  Carbolic  Smoke  Ball  Co.,  [1893]   1  Q.  B.  at  pp.  269,  270  ;    and  see 
Powell  V.  Lee  and  others  (1908),  99  L.  T.  28i. 

5  (1872)  L.  R.  7  Ch.  587. 

«  (1877)2  App.  Cas.  atp.  690. 
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a  reward  for  the  supply  of  iuformatiou  (as  in  IVilUams  v. 
Cancardiuc '),  or  ofteriii<T:  to  pay  a  sum  of  money  toan}^  person 
who  after  use  of  a  carbolic  smoke  ball  should  catch  influenza,^ 
are  made  to  persons  unspecified.  But  if  any  one  knows  of 
the  offer  and  complies  with  its  conditions,  the  offer  is  turned 
into  a  contract. 

A  <]iiestion  of  some  difficulty  arises  where  a  person  who  is  not  aware  that 
any  offer  has  been  made  yet  complies  witli  its  conditions.  Can  he  claim 
the  promised  remuneration,  although  he  had  no  intention  of  earning  it,  or 
is  knowledge  of  the  offer  essential  to  acceptance  ?  There  is  only  one 
English  decision  on  the  point.^  There  an  offer  had  heen  made  for  certain 
information,  which  the  plaintiff  supplied,  and  he  was  allowed  to  recover 
the  reward  although  he  did  not  know  that  any  reward  had  been  offered 
when  he  gave  th.e  information.  But  the  correctness  of  this  decision  has 
been  much  questioned.  It  was  lield  in  an  American  case^  that  such  know- 
ledge was  essential;  and  in  Carlill  v.  Carbolic  Smoke  Ball  Co.  Hawkins,  J., 
referring  to  Williams  v.  Carwardine,^  said  :  "  I  presume  that  the  offer  had 
been  brought  to  the  knowledge  of  the  plaintiff  before  the  information  was 
given.  Otherwise,  it  is  difficult  to  understand  how  it  could  be  said  that 
she  was  party  to  a  contract,  or  gave  the  information  in  fulfilment  of  the 
condition."  ^ 

In  general,  where  an  offer  is  uncommunicated,  it  does  not 
admit  of  acceptance.  The  offeror  has  no  legal  rights  against 
the  person  to  whom  the  offer  purports  to  be  made  ;  the  latter 
has  had  no  opportunity  to  reject  the  offer. 

A  contract  to  pay  for  services  rendered  is  not  implied  from 
the  mere  recognition  or  acceptance  of  such  services,  if  the 
alleged  acceptor  had  at  the  time  no  power  or  option  to  adopt 
or  repudiate  them.'^  Thus,  if  A.  unasked  mends  B.'s  coat,  B. 
is  not  bound  to  pay  for  the  repair,  as  he  cannot  reject  the 
benefit  of  the  repair  without  also  rejecting  his  own  coat. 
But  if  A.  unasked  leaves  at  B.'s  house  a  lawn-mower,  and  B. 
retains  it  and  mows  his  lawn  with  it,  he  must  pay  for  it,  for 
he  could  have  returned  the  laAvn-mower  unused  to  A." 

An  advertisement  which  merely  in  general  terms  invites 
persons  to  d(j  business  with  the  advertiser  does  not,  as  a  rule, 

1  (1833)  4  B.  &A.  621. 

2  Carlill  V.  Carbolic  Smoke  Ball  Co.,  supra. 
»  Gibhom  V.  I'rortor  (1891),  f.4  L.  T.  T,U. 

*  Filch  V.  Siirdalipr  (IHfiS),  38  N.  Y.  248. 

'  See  the  note  which  he  appended  to  his  iudgment,  [1892]  2  Q.  B.  at  p.  489. 

•  Taylor  v.  Laird  (185G),  25  L.  J.  Ex.  329. 
■'  See  pott,  p.  092. 
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amount  to  an  offer  capable  of  being  turned  into  a  definite 
contract.     It  may  be  merely  an  invitation  to  make  offers. 

If  A.  is  an  auctioneer  and  has  advertised  the  sale  of  certain  goods,  he 
cannot  be  sued  in  contract  by  an  intending  purchaser  who  attends  the 
sale  and  finds  that  A.  has  withdrawn  the  goods  which  he  wished  to  buy;  ^ 
A.'s  announcement  was  not  intended  to  define  the  terms  of  a  binding 
offer.  And  if  A.  advertises  an  offer  to  sell  goods  by  tender,  his  offer 
cannot  be  turned  into  a  binding  contract  lo  sell  the  goods  to  the  highest 
bidder.^  Similarly,  the  announcement  of  a  scholarship  examination 
does  not  bind  the  advertiser  to  award  the  scholarship  to  the  competitor 
who  gains  the  highest  marks.^ 

Where  offers  are  communicated  upon  printed  forms,  there 
may  be  doubt  whether  the  acceptor  was  aware  of  all  the 
conditions  contained  upon  the  form.  For  example,  a  telegraph 
form,  or  a  cloak-room  receipt,  or  a  railway  or  steamship 
company's  ticket  may'  contain,  in  an  unobtrusive  position, 
special  conditions  which  restrict  the  liability  arising  from 
the  offer. 

In  general,  where  there  is  no  fraud,  the  acceptance  of  a 
written  or  printed  offer  binds  the  acceptor  to  all  the  written 
or  printed  terms  thereof  in  spite  of  his  ignorance  of  them."* 

Thus,  where  a  railway  passenger  deposited  luggage  in  a  cloak-room  and 
received  a  ticket  containing  the  words  "  sul)ject  to  the  conditions  on  the 
other  side  "  (one  of  which  was  that  the  company  would  not  be  liable 
beyond  the  sum  of  £5  for  loss  or  injury  to  the  package),  it  was  held  that 
the  depositor,  who  knew  there  were  conditions  on  the  back  but  did  not 
read  them,  was  bound  by  tliem.'^ 

But  if  the  printed  form  purports  to  be  nothing  more  than  a 
voucher  or  an  unconditional  receipt,  a  person  who  reasonably 
assumes  that  it  contains  nothing  more  will  not  be  bound  by 
any  conditions  which  it  may  in  fact  contain,  unless  he  either 
knows  at  the  time  of  making  the  contract  that  it  contained 
conditions,  or  unless  the  party  issuing  the  document  took 
reasonable  steps  to  give  him  notice  of  the  fact  that  it  was 
only  upon  such  conditions  that  business  could  be  under- 
taken.^    In  deciding  v/hether  the  acceptor  has  notice  of  the 

1  Harris  v.  Nickerson  (1873),  L.  E.  8  Q.  B.  286. 

2  Spencer  v.  Harding  (1870),  L.  R.  5  C.  P.  561.  i 

■■'  Rooke  V.  Dawson  (1895),  64  L.  J.  Ch.  301  ;  65  L.  J.  Ch.  31. 

^  See  the  remarks  of  Mellish,  L.  J.,  in  Parker  v.  S.  E.  Ry.  Co.  (1877),  2 
C.  P.  D.  at  p.  421. 

■'  Harris  v.  G.  W.  Ry.  Co.  (1876),  1  Q.  B.  D.  515. 

6  Henderson  v.  Stevenson  (1875),  L.  R.  2  H.  L.  Sc.  470  :  Watkins  v.  RymilT- 
(1883),  10  Q.  B.  D.  178. 
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terms   and    conditions,  regard  may    be  had  to  the  class  of 
person  for  whom  the  notice  is  intended.^ 

Simjile  contracts  differ  from  contracts  under  seal  in  this 
respect,  that  their  validity  depends  not  on  their  form,  but  on 
the  presence  of  a  consideration. 

Consideration  is  something  which  the  promisee  does  or 
forbears  to  do  in  return  for  the  promise.  A  consideration 
^'  may  consist  either  in  some  right,  interest,  profit  or  benefit, 
accruing  to  the  one  party,  or  some  forbearance,  detriment, 
loss  or  responsibility,  given,  suffered  or  undertaken  by  the 
other." '  "  A  prejudice  to  the  promisee  incm-red  at  the 
request  of  the  promisor  may  be  a  consideration  as  well  as  a 
benefit  to  the  promisor  proceeding  from  the  promisee :  but 
this  must  be  a  prejudice  on  entering  into  the  contract,  not  a 
prejudice  from  the  breach  of  it."  ^  Unless  consideration  be 
present,  there  can  be  no  valid  simple  contract. 

"  Consideration  means  something  which  is  of  some  value 
in  the  eye  of  the  law,  moving  from  the  plaintiff'.  It  may  be 
some  benefit  to  the  defendant,  or  some  detriment  to  the 
plaintiff,  but,  at  all  events,  it  must  be  moving  from  the 
plaintiff."  ^  There  must  be  no  w^ant  of  privity.  "  No 
stranger  to  the  consideration  can  take  advantage  of  a 
contract,  though  made  for  his  benefit."  '' 

If  B.  promises  C.  to  do  something  for  C.'s  son,  C.'s  son  is  a  stranger 
to  tlie  consideration,  in  sj^ite  of  the  close  relationship  and  natural  affection 
between  son  and  father.^  And  "  if  I  give  a  sum  of  money  to  my  servant 
to  pay  a  tradesman,  the  latter  cannot  maintain  an  action  for  money  had  and 
received  against  the  servant."  ^  So,  where  the  articles  of  associ.ttion  of  a 
company  appointed  A.  as  permanent  solicitor  to  the  company,  it  was  held 
that  A.  could  not  sue  the  company  for  breach  of  contract  in  not  employing 
him.  "It  is  a  matter  between  the  directors  and  shareholders  and  not 
between  them  and  the  plaintiff."  ^ 

^  See  Riclmrdson,  Spence  8;  Co.  v.  Roiontree,  [189i]  A.  0.  217  ;  and  ante,  p.   654. 

*  Per  cur.  in  Currie  v.  Misa  (1875),  L.  K.  10  Ex.  at  p.  162. 

*  Per  cur.  in  Gerhardv.  Bates  (1853),  2  E.  &  B.  at  pp.  487,  488. 

*  Per  Patteson,  J.,  in  Thomas  v.  Thomas  (1842),  2  Q.  B.  at  p.  859. 

»  Per  Wightman,  J.,  in  Tweddle  v.  Atkinson  (18tiD,  1  B.  &  S.  at  p.  396.  See. 
however,  Fleming  v.  Hank  of  New  Zealand,  [1900]  A.  G.  577. 

"   Tweddle  v.  Atkinton,  tuprd. 

'   Per  Parke,  J.,  in  Baron  v.  Husband  (1833),  4  B.  &  Ad.  at  p.  612. 

8  Eley  V.  Positive  Life  Assurance  Co.  (1876).  1  Ex.  D.  88  ;  per  Lord  Cairns, 
Jj.  C,  ib.  at  p.  90.     And  see  Kelner  v.  Baxter  (1866),  L.  R.  2  C.  P.  174. 
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Consideration  must  be  "of  some  value  in  the  eye  of  the 
law."  It  need  not  be  of  great  or  obvious  value.  The  Court 
will  not  inquire  into  its  adequacy,  but  the  flagrant  inadequacy 
of  a  consideration  may  be  some  evidence  of  fraud. 

If  A.  hands  any  property  of  his  over  to  B.,  merely  parting  with  its 
possession  is  a  sufficient  consideration  for  any  promise  by  B.  to  do  any- 
thing in  relation  to  that  property.  This  was  held  even  where  the  property 
handed  over  was  a  document  of  no  value  whatever.^  Again,  if  D.  deposits 
his  goods  with  E.  as  a  bailee,  D.'s  parting  with  the  possession  of  them  is 
a  sufficient  consideration  for  E.'s  express  promise  to  do  work  upon  them 
or  his  implied  promise  to  take  reasonable  care  of  them.  In  such  cases 
of  gratuitous  bailment,  the  common  law  introduces  into  the  contractual 
relationship  of  the  parties  the  duty  to  use  due  care  ;  D.  may,  therefore, 
have  a  right  of  action  for  negligence  against  E.-  If  F.  undertakes  to  do 
some  work  for  Gr.  without  reward,  G.  cannot  sue  him  if  he  refuses  to  do 
it ;  for  the  conti-act  between  F.  and  G.  is  void  for  want  of  consideration 
Nevertheless,  if  F.  begins  to  do  the  woi'k,  G.  can  then  sue  him  if  he  does 
not  use  reasonable  care  in  doing  it.^ 

Consideratioas  are  of  infinite  variety.  "  Wherever  a  man  may  do  an 
act  without  a  breach  of  any  legal  or  moral  obligation,  that  act  may  be  a 
valid  consideration  for  a  promise  to  pay  money  to  him  or  to  do  any 
other  thing."  ^  The  compromise  of  a  claim  may  he  a  good  consideration 
for  a  promise,  though  litigation  may  not  have  begun  ;  ^  but  to  make  it  so, 
the  party  forbearing  must  believe  that  he  has  a  good  case  ;  ®  it  is  imma- 
terial that  there  was  in  reality  no  cause  of  action.]' 

In  Lyth  v.  Ault  and  Wood,^  the  acceptance  by  a  creditor  of  the  sole  and 
separate  liability  of  one  of  two  joint  debtors  was  held  to  be  good  considera- 
tion for  an  agreement  to  discharge  the  other  debtor  from  liability.  The 
contract  here  disclosed  might  at  first  seem  a  mere  nudum  pactum,  for  the 
creditor  gets  nothing  in  return  for  his  relinquishment  of  his  claim  against 
such  last-mentioned  party.  But  the  substituted  liability  was  in  its  nature 
different  from  the  original  liability  ;  therefore,  since  the  Court  will  not 
inquire  into  the  adequacy  of  the  consideration  for  a  promise,  the  agree- 
ment in  question  would  be  unimpeachable  from  a  strictly  legal  point  of  view. 
"  The  sole  security  of  A.  may  be  a  better  thing  than  the  joint  security 
of  A.  and  B.  ;  for  by  accepting  the  sole  security  of  A.,  instead  of  the  joint 
security  of  both  debtors,  the  creditor  possesses  a  legal  remedy  against  A. 
during  his  lifetime,  and  against  his  assets  after  his  death,  and  no  security 

1  Bainbridge  v.  Firmstone  (1838),  8  A.  &  E.  743  ;  Brooks  v.  Haiffh  (1840).  10 
A.  &  E.  323. 

2  See  rur>ier  v.  Stallibrass,  [1898]  1  Q.  B.  at  p.  60.  As  to  bailments,  see  Coffij.i 
V.  Bernard  (1703),  1  Smith's  L.  C,  12th  ed.,  191  ;  and  ante,  pp.  635,  636. 

»  Ehee  v.  Gatward  (1793),  5  T.  R.  143. 

'  Per  Lord  CampbeU,  C.  J.,  in  Hall  v.  Dyson  (1852),  21  L.  J.  Q.  B.  at  p.  226. 

^  Cook  V.  Wright  (1861),  1  B.  &  S.  559. 

6  Wade  V.  Simeon  (1846),  2  C.  B.  548. 

'  See  Miles  v.  Xeiv  Zealand,  »c.,  Co.    (1885),  32  Ch.  D.  266. 

s   (1852),  7  Exch.  669. 
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whatever  ajjfainst   H.     The  two  sets  of  security  are  different  ;   tlierefore  a 
hari^ain  to  take  the  one  for  the  other  is  good."  ^ 

l^ut  although  a  Court  of  law  will  not  inquire  into  the 
adequacy  of  the  consideration  for  a  promise,  it  will  inquire 
so  far  as  to  satisfy  itself  that  the  consideration  is  of  some 
value.  Natural  love  and  affection,  gratitude  or  any  other 
similar  motive  is  not  enough. 

Where  A.'s  executor  agreed  to  allow  A.'s  widow  to  occupy  a  house  in 
accordance  with  her  late  husband's  express  wish  and  subsequently 
refused  to  carry  out  his  agreement,  the  widow  failed  in  an  action  against 
the  executor  for  breach  of  contract,  as  the  desire  of  the  executor  to  obey 
A.'s  wish  was  no  consideration.  "  Motive  is  not  the  same  thing  as  con- 
sideration." - 

Again,  where  the  consideration  for  a  promise  by  the  defendant  was 
stated  to  be  a  conveyance  by  the  plaintiff  of  his  mteresfc  in  certain  pro- 
perty, and  it  turned  out  that  the  plaintiff  had  no  interest  in  that  property, 
it  was  held  that  there  was  no  consideration.  ^ 

If  a  man  merely  does  what  the  law  requires  of  him,  or  if 
he  does  what  he  is  already  bound  to  do  under  an  existing 
contract,  that  is  no  consideration. 

Two  sailors  deserted  on  a  voyage,  and  the  captain  promised  the  remaining 
members  of  the  crew  that,  if  they  would  work  the  ship  home,  they  should 
have  the  two  men's  wages  divided  amongst  them  ;  but  before  they  sailed 
from  London  they  had  undertaken  to  do  all  they  could  under  the  emer- 
gencies of  the  voyage.  The  desertion  was  such  an  emergency,  and  there  was 
therefore  no  consideration."*  The  case  would  be  otherwise  if,  after  the 
desertion,  the  remaining  sailors  had  undertaken  additional  and  uncontcm- 
l)lated  risks.'' 

If  a  man  is  obhged  to  attend  the  Court  as  a  witness  under  a  suhpana 
(and  is,  therefore,  entitled  to  be  paid  his  conduct  money  and  proper 
expenses),  his  attendance  is  no  consideration  for  a  promise  to  pay  him  an 
additional  sura.'' 

There  is  authority  for  holding  that  a  promise  made  by  A.  to  B.  that  he 
(A.)  will  perform  a  promise  previously  made  by  him  to  C.  is  a  good  con- 
sideration for  a  promise  made  by  B.  to  A.,  but  this  is  doubtful.'' 

If  A.  promises  to  do  something  for  B.  in  consideration  of 

1  Pfii-  Alderson,  li.,  in  Li/t/i  v.  Aidt  and  Wood  (1852),  7  Exch.,  at'p.  674. 

*  Thomas  v.  Thomas  (18i2),  2  Q.  B.  851,  859. 
»  Ka7/e  V.  Dutton  (1844),  7  M.  &  Gr.  807. 

*  StUk  T.  Ml/rick  (1809),  2  Camp.  317  ;  see  Harris  v.  Carter  (1854),  3  E.  &  B. 
.559. 

*  England,  v.  Davidson  (1840),  11  Ad.  &  E.  856  ;  Hartley  v.  Ponsonhy  (1857), 
7  E.  &  B.  872. 

6  Collins  V.  Godefroy  (1831),  1  B.  &  A.  950  :  see  Chamberlain  v.  Stoneham 
(1889),  24  Q.  B.  D.  113. 

'  Shadwell  v.  .'ihadwell  (1800),  9  C.  B.  N.  S.  159  ;  Scotwii  v.  Pegg  (1861),  6  H.A:  N. 
295. 


CONSIDERATION.  691 

B.'s  having  already  clone  something  for  A.,  such  "past  con- 
sideration" is  no  consideration  for  A.'s  promise. 

Thus  the  existence  of  an  antecedent  debt  is  not  in  itself  consideration 
for  a  security  subsequently  given  by  the  debtor.^  Again,  in  Roscorla  v. 
Thomas  -  the  plaintiff  pleaded  that,  in  consideration  that  he  had  at  the 
defendant's  request  bought  of  the  defendant  a  horse  at  a  certain  price,  the 
defendant  promised  that  the  horse  was  sound  and  free  from  rice,  &c., 
whereas  the  horse  was  not  in  fact  fi-ee  from  vice.  It  was  held  that  the 
past  consideration  was  insufficient  to  support  the  subsequent  alleged  pro- 
mise. "  A  consideration  past  and  executed  will  support  no  other  promise 
than  such  as  would  be  implied  by  law."  ^ 

So,  where  an  account  has  been  stated  between  parties,  and  a  balance 
ascertained  to  be  due  from  one  of  them  to  the  other,  the  law  implies  a 
promise  by  the  debtor  to  pay  on  request,  so  that  any  subsequent  promise 
by  him  differing  in  its  nature  therefrom  {e.g.,  to  pay  on  a  particular  day 
named)  would  be  nudum  pactum,  unless  made  upon  a  new  consideration. 
Otherwise  there  might  be  two  co-existing  promises  on  one  consideration.-* 

There  are,  however,  exceptions  to  the  rule  that  a  past  con- 
sideration will  not  support  a  contract.  Such  a  consideration 
is  sufficient  to  support  any  negotiable  instrument.^  Again, 
where  A.  has  requested  B.  to  do  an  act  and  he  has  done  it, 
the  request  raises  the  inference  of  a  promise  to  pay  a  reason- 
able sum  in  return  for  the  performance ;  and  any  subsequent 
promise  to  pay  a  specified  amount  shows  what  sum  is  thought 
reasonable.  "That  promise  may  be  treated  either  as  an 
admission  which  evidences,  or  as  a  positive  bargain  which 
fixes  the  amount  of,  that  reasonable  remuneration  on  the  faith 
of  which  the  service  was  originally  rendered."  '' 

Thus  where  a  man,  having  committed  a  murder,  asked  another  man 
to  work  for  his  pardon  and  subsequently,  in  consideration  of  the  work 
done,  promised  to  reward  him  £100,  it  was  held  that  the  promise  could 
be  sued  upon.' 

Sometimes  the  law  will  dispense  with  the  necessity  for  any 
antecedent  request.  For  example,  if  A.  has  been  legally 
compelled  to  do  what  B.  was    legally  bound    to  do,    then, 

1  Wif/an  V.  English  and  Scottish,  .^V.,  Association,  [1909]  1  Ch.  2'Jl,  303. 

«  (18i2)  3  Q.  B.  234. 

3  Per  Lord  Denman,  C.  J.,  ib.,  at  p.  237. 

^  See  Hopkins  v.  Logan  (1839),  5  M.  &  W.  at  p.  249. 

^  See  post,  p.  810. 

6  Per  Bowen,  L.  J.,  in  Stewart  v.  Caset/,  [1892]  1  Ch.  at  p.  116. 

T  Lampleigh  v.  Brathwait  (1616),  1  Smith's  L.  C,   12th  ed.  159. 
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although  B.  never  requested  the  performauce,  he  must  pay 
for  it.  Again,  if  A.  voluntarily  does  what  B.  is  legally  bound 
to  do  [e.g.,  pays  B.'s  debts),  and  B.  thereupon  promises  to 
recoup  him,  such  promise  will  be  enforceable  in  law  although 
it  was  made  after  the  consideration  for  it  had  been  performed.^ 
^'  Wliere  a  relation  exists  between  two  parties,  which  involves 
the  performance  of  certain  duties  by  one  of  them,  and  the 
payment  of  reward  to  him  by  the  other,  the  law  will  imply, 
or  the  jury  may  infer,  a  promise  by  each  party  to  do  what  is 
to  be  done  by  him."- 

Again,  there  are  cases  in  which  a  man  may  be  liable  for 
work  done  or  services  rendered  by  another,  although  he  never 
requested  that  other  to  do  that  work  or  perform  those  services 
and  has  never  promised  to  pay  him  therefor.  But  such  cases 
only  occur  where  the'person  sought  to  be  charged  voluntarily 
adopts  and  takes  advantage  of  the  work  or  services.  Thus, 
if  goods  which  A.  has  never  ordered  are  left  at  his  house,  A. 
may,  if  he  thinks  fit,  reject  the  goods ;  but  if,  instead  of 
doing  so,  he  takes  possession  of  the  goods  and  uses  them,  he 
is  bound  to  paj-  for  them,  although  he  has  never  promised  so 
to  do.  But  this  rule  does  not  apply  where  the  benefit  of  the 
work  done  cannot  be  rejected  without  A.'s  rejecting  his  own 
property.  Thus,  if  I  mow  A.'s  lawn  or  repair  thereof  of  his 
house  without  any  instructions  from  him,  I  cannot  compel 
him  to  pay  me  for  my  work,  as  he  has  no  power  to  reject  the 
benefit  of  my  services."  Or,  as  a  great  lawyer  once  put  it : 
"One  cleans  another's  shoes — what  can  the  other  do  but  put 
them  on  ?  Is  that  evidence  of  a  contract  to  pay  for  the  clean- 
ing ?  The  benefit  of  the  service  could  not  be  rejected  without 
refusing  the  property  itself."  * 

It  was  laid  down  as  a  general  rule  in  1848  that  "where  the 
consideration  for  a  promise  was  originally  beneficial  to  the 
party  promising,  yet  if  he  be  protected  fi'om  liability  by  some 
provision  of  the  statute  or  common  law  meant  for  his  advan- 
tage, he  may  renounce  the  benefit  of  that  law.     And  if  he  pro- 

1  See  Wing  v.  Mill  (1817),  1  B.  &  Aid.  104. 

»  Per  cur.  in  Morgan  v.  Ravey  (1861),  6  H.  &  N.  at  p.  276. 

8  Coles  V.  Bui  man  (1848),  6  C.  15.  184. 

*  Smith  on  Contracts,  6th  ed.,  p.  185. 
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mises  to  pay  the  debt,  which  is  only  what  an  honest  man  ought 
to  do,  he  is  then  bomid  by  the  law  to  pay  it."^  A  debt  barred 
by  the  Statute  of  Limitations  is  unquestionably  a  sufficient 
consideration  for  every  promise  to  pay  it,  whether  absolute  or 
conditional,^  and  any  promise  to  pay  such  a  debt  simply  or  by 
instalments,  or  when  the  party  is  able,  will  be  supported  by  the 
past  consideration. 

In  other  cases,  however,  this  rule  does  not  apply.  Thus 
since  the  passing  of  the  Infants  Eelief  Act,  1874,^  no  pro- 
mise made  by  a  person  of  full  age  to  satisfy  debts  contracted 
during  infancy  is  binding  upon  him.  And  since  the  Bank- 
ruptcy Act,  1849,"^  no  promise  made  by  a  discharged  bankrupt 
to  pay  a  debt  from  which  he  is  discharged  will  be  binding 
upon  him,  unless  it  be  made  for  a  fresh  and  valuable  con- 
sideration.^ It  will  be  observed  that  in  the  first  case  the 
Statute  of  Limitations  merely  bars  the  remedy  :  it  does  not 
destroy  the  debt ;  whereas  a  promise  by  an  infant  is  now  in 
most  cases  void  ah  initio,  and  a  discharge  in  bankruptcy  puts 
an  end  to  all  debts,  which  were  or  might  have  been  proved 
thereunder. 

A  moral  consideration,  or  the  existence  of  a  moral  duty 
owed  by  the  defendant  to  the  plaintiff,  is  not  in  law  sufficient 
consideration  for  a  subsequent  express  promise. 

Thus  the  mere  moral  obligation  on  a  father  to  maintain  his  child 
affords  no  inference  of  a  legal  promise  to  pay  any  debts  which  the 
son  may  contract  ;  so  that  "  if  a  father  turns  his  son  upon  the  world, 
the  son's  only  recourse,  in  the  absence  of  anything  to  show  a  contract  on 
the  father's  part,  is  to  apply  to  the  parish,  and  then  the  proper  steps  will 
be  taken  to  enforce  the  performance  of  the  parent's  legal  duty."  ^  If, 
indeed,  a  father  does  any  specific  act,  from  which  it  may  reasonably  be 
inferred  that  he  has  authorised  his  son  to  contract   a  debt,  he  may  be 

1  Per  Parke,  B.,  in  Bade  v.  Oliver  (18i8),  2  Exch.  at  p.  90. 

2  See  the  judgment  of  Parke,  B.,  in  Reeves  v.  Hearne  (1836),  1  M.  &  W.  at 
p.  327.  Such  promise,  however,  must  be  in  writing  and  signed  by  the  promisor 
or  his  agent :  'J  G-eo.  IV.  c.  li,  s.  1  ;  19  &  20  Vict.  c.  97,  s.  13.  It  is  more  usual,  how- 
ever, for  the  creditor  to  sue  on  the  original  debt  now  barred,  and  to  relv  upon  the  sub- 
sequent promise  as  an  acknowledgment  :  see  j/ost,  p.  1141,  and  the  judgment  of 
Lush,  .J.,  in  Brown  v.  Mackenzie  (I'JU),  29  Times  L.  R.  310. 

3  37  &  38  Vict.  c.  62. 

*  12  &  13  Vict.  c.  106. 

^  See  Jakeman  v.  Cook  (1878),  4  Ex.  D.  26  ;    Ex  parte  Barrow,  In  re  Andrews 
(1881),  18  Ch.  D.  464. 
6  Per  Jervis,  C.  J.,  in  Shelton  v.  Springett  (1851),  11  C.  B.  at  p.  ioo. 
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liable  in  respect  of  the  debt  so  contracted.^  But  the  law  does  not  authorise 
a  son  to  bind  his  father  by  his  contracts.'-  Nor  is  there  any  legal  obli- 
gation on  the  personal  representative  of  the  mother  of  a  bastard  child  to 
expend  the  assets  of  the  deceased  in  the  maintenance  of  the  child.^ 

^  Per  Lord  Aijinger,  0.  B.,  in  Mortimore  v.  Wright  (1840),  6  M.  &  W.  at  p.  487. 
■  See  Shelton  v.  Springett  (1851),  11  C.  B.  at  p.  \'>^. 
*   Ruttinger  v.  Temple  (1863),  4  B.  &  8.  491. 
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Chapter  IY. 
contracts  required  by  law  to  be  ix  writing. 

Our  common  law  requires,  as  a  general  rule,  that  the  best 
evidence  shall  be  given  of  which  the  nature  of  the  case 
admits.  Thus,  where  an  agreement  between  two  parties  has 
been  reduced  into  writing,  that  writing  itself  offers  the  best 
evidence  which  can  be  given  for  determining  what  the  inten- 
tions of  the  parties  really  were,  and  what  their  reciprocal 
obligations  are.  "It  is  contrary  to  the  rules  of  law  to  admit 
extrinsic  evidence  to  show  that  the  intention  of  a  party 
executing  a  written  instrument  is  different  from  that  apparent 
on  the  face  of  the  instrument  itself."  ^ 

Hence,  if  there  be  a  written  contract  between  A,  and  B., 
which  is  duly  signed  by  them  and  was  meant  by  them  to 
constitute  a  complete  and  entire  agreement,-  evidence  to 
show  what  passed  by  word  of  mouth  between  the  parties, 
either  before  the  "s^T-'itten  instrument  was  made  or  during  the 
time  that  it  was  in  a  state  of  preparation  and  adjustment,  is 
inadmissible  to  vary  its  effect,  unless  it  is  asserted  that  the 
contract  be  tainted  with  fraud  or  some  other  illegality. 
When,  however,  an  agreement  has  been  reduced  into  writing, 
it  is  always  open  to  the  parties,  at  any  time  before  breach 
of  it,  to  rescind  their  contract  by  any  agreement,  written  or 
verbal.  They  may  also  verbally  add  to  or  vary  the  terms  of 
an  existing  contract  in  writing  and  thus  make  a  new  contract, 
consisting  partly  of  the  original  written  agreement  and 
partly  of  the  terms  verbally  engrafted  thereon,  unless  the 
agreement  be  of  a  kind  which  is  required  by  statute  to  be  in 
writing.  Whenever  the  law  requires  all  the  material  terms 
of  a  contract  to  be  in  writing  parol  evidence  is  not  aduiissible 
to  prove  any  subsequent  variation  of  those  terms,  although 

1^  Per  Abbott,  C.  J.,  in  Woodbridge  v.  Spooner  (1819),  3  B.  &  Aid.  at  p.  236. 
"  An  invoice  is  only  evidence  of  a  contract,  not  a  contract  per  se:    Holding  v. 
Elliott  (1860),  5  H.  &  N.  117.    As  to  a  receipt,  see  post,  p.  752. 
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it  is  admissible  to  prove  that  the  whole  contract  has  been 
annulled.^ 

The  acceptor  of  a  bill  of  exchange  ctinnot  set  up  an  oral  contract 
entered  inco  before  his  acceptance  of  the  bill,  which  is  inconsistent  with 
the  contract  appearing  upon  the  face  of  it.-  Neither  can  a  like  contem- 
poraneous agreement,  incompatible  with  that  evidenced  by  the  bill,  be  set 
up  to  vary  or  restrain  it.  Thus  evidence  cannot  be  received  of  an  oral  agree- 
ment that  a  bill  drawn  payable  at  three  months  shall  not  be  payable  till 
the  expiration  of  four  months  from  its  date.  "  It  would  be  very  dangerous 
to  allow  a  party  to  alter  in  such  a  manner  the  absolute  contract  on  the  face 
of  a  bill  of  exchange  ;  the  effect  of  the  cases  is,  that  you  are  estopped  from 
saying  that  you  made  any  other  contract  than  the  absolute  one  on  the  face 
of  the  bill.  A  coutract,  which  seeks  by  subsequent  oral  matter  to  discharge 
altogether  "the  coutract  created  by  the  bill  and  create  a  new  one,  is  wholly 
different."  ^ 

Again,  where  a  loan  society  advanced  money  upon  the  security  of  a 
joint  and  several  promissory  note,  and  at  the  stuue  time  a  printed  book  of 
the  society's  rules  was  given  to  the  defendant,  who  was  one  of  the  makers 
of  the  note,  it  was  held  that  these  rules  could  not  be  received  in  evidence 
to  vary  the  express  coutract  as  stated  on  the  face  of  the  note."* 

It  must  be  borne  in  mind,  however,  that  the  rule,  which 
excludes  parol  evidence  at  variance  with  a  ^\Titten  contract,  does 
not  apply  when  it  is  alleged  that  the  contract  Avas  signed  as  the 
result  of  some  mistake,  misrepresentation  or  fraud.'  Parol 
evidence  is  admissible  to  show  that  there  was  no  contract  at 
all,*^  or  that  it  was  never  reduced  into  writing,  or  that  this 
is  not  the  writing  into  which  it  was  reduced.  Parol  evidence 
is  also  admissible  to  annex  to  a  contract  certain  customary- 
incidents  Avhich  the  parties  had  in  their  minds  and  took 
as  a  matter  of  course  and  therefore  did  not  trouble  to 
express  in  writing.  But  such  customary  incidents  must 
not  be  inconsistent  with  the  written  terms."  Parol  evidence 
may  be  admitted  in  order  to  explain  phrases,  or  to  identify 

1  Goii  V.  Lord  Nugent  (1833),  5  B.  &  Ad.  58  ;  Giraud  v.  Richmond  (1846),  2 
C.  B.  835  ;  Evaru  v.  Boe  (1872),  L.  E.  7  C.  P.  138  ;  Vezey  v.  Rcuhleigh.  [1904]  1 
Ch.  <;H4  ;   Mnrris  v.  Huron  \  Co.,  [1918]  A.  C.  1. 

2  New  London  Syndicate  v.  Neale,  [1898]  2  Q.  B.  487. 

3  Per  Lord  Abinger,  C.  B.,  in  Adarm  v.  Wordley  (1836),  1  M.  &  W.  at  p.  380. 
*  Broum  v.  Langley  (1842),  4  M.  &  Or,  466  ;    aad  see  Maillard  v.  Page  (1870), 

L.B.  5  Ex.  312,  319.  "y    ^         v. 

6  Wake  V.  Harrop  (1862),  31  L.  J.  Ex.  451  ;  Pattle  v.  Hornibrook,  [1897]  1 
Ch.  25  ;    De  Lassalle  v.  Guildford,  [1901]  2  K.  B.  215. 

«  Pym  V.  Campbell  (1856),  6  E.  &  B.  370, 

'  Soctf/j/f.  pp.  81.86,  and  \\'i<iglemoorth  v.  DalUson  (1779),  1  Smith's  L.  C.  12th  «d.. 
613. 
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parties/  or  to  prove  oral  agreements  collateral  to  the  written 
contract  if  they  do  not  contradict  it.^ 

Some  contracts  are  requii-ed  by  statute  to  be  in 
writing.  Where  any  such  statute  applies,  it  is  clear  that  all 
the  material  terms  of  the  contract  must  be  set  out  in  the 
writing.^ 

The  first  of  these  statutes  was  the  Statute  of  Frauds, 
passed,  as  the  preamble  states,  "for  prevention  of  many 
fraudulent  practices  which  are  commonly  endeavoured  to  be 
upheld  by  perjuiy  and  subornation  of  perjury."^ 

This  statute  requires  that  certain  contracts  therein  specified 
shall  be  in  wiiting,  or  shall  be  evidenced  by  some  note  or 
memorandum  in  writing,  signed  by  the  party  to  be  charged 
therewith.  It  must  be  borne  in  mind,  however,  that  the 
Statute  of  Frauds  "is  a  weapon  of  defence,  not  offence,"  and 
does  not  make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  "if  it  is  not  such  according  to  the 
good  faith  and  real  intention  of  the  parties."  ^ 

Those  portions  of  the  Act  which  relate  to  parol  conveyances 
of  land,  leases  and  assignments,  to  nuncupative  wills,  devises, 
declarations  of  trust  and  other  matters  which  fall  outside  our 
subject,  are  here  omitted.  Later  on  in  this  chapter'^  we 
shall  deal  with  contracts  for  the  sale  of  goods,  and  section  4, 
sub-section  1,  of  the  Sale  of  Goods  Act,  1893,'  which  has 
been  substituted  for  section  17  of  the  Statute  of  Frauds. 
We  have  here  to  consider  only  the  fourth  section  of  the 
Statute  of  Frauds,  which  enacts  that — 

"  Xo  action  shall  be  brought, 

whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own 
estate ;  or 

1  See  Filby  v.  Hounsell,  [1896]  2  Ch.  737  ;    Plant  v.  Bourne,  [1897]  2  Ch.  281. 

2  See  Erskine  v.  Adeane  (1873),  L.  R.  8  Ch.  at  p.  766  ;  De  Lassalle  v.  Guildford, 
[1901]  2  K.  B.  215. 

3  See  Rossiter  v.  MUler  (1878),  3  App.  Gas.  1124,  1147. 
*  29  Car.  II.  c.  3. 

5  Per  CUT.  in  Jervis  v.  Berridge  (1873),  L.  R.  8  Ch.  at  p.  360  ;  and  in  Hussey  v. 
Home-Payne  (1879),  4  App.  Gas.  at  p.  323. 

6  Posf.  p.  7oy. 

T  56  &  57  Vict.  C.  71. 
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whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  person  ;  or 

to  charge  any  person — upon  any  agreement  made 
upon  consideration  of  marriage ;  or 

upon  any  contract  or  sale  of  lands,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them ;  or 

upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof ; 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised." 
There  are  thus  fi^'e  distinct  classes  of  contracts,  in  regard  to 
which  the  agreement  must  be  in  writing  and  duly  signed. 

The  agreement  must  be  complete  at  the  time  the  memo- 
randum is  made.^  The  memorandum  need  not  contain  the  whole 
of  the  terms,  but  must  sufficiently  set  out  all  the  material  terms 
of  the  agreement.  What  terms  will  be  held  material  depends 
upon  the  circumstances  of  each  particular  case;  -  but  the 
memorandum  must  at  the  very  least  name  or  unmistakably 
identify  the  parties  to  and  the  subject-matter  of  the  contract 
and  the  consideration  for  it.^ 

Since  the  Mercantile  Law  Amendment  Act,  185C,*  it  is  no  longer 
necessary,  as  far  as  guarantees  are  concerned,  that  the  consideration  for  them 
should  be  stated  therein.  In  all  other  cases  "it  seems  necessary  for 
effectuating  the  object  of  the  statute  that  the  consideration  should  be  set 
down  in  writing  as  well  as  the  promise ;  for  otherwise  the  consideration  might 
be  illegal,  or  the  promise  might  have  been  made  upon  a  condition  precedent, 
which  the  party  charged  may  not  afterwards  be  able  to  prove,  the  omission 
of  which  would  materially  vary  the  promise  by  turning  that  into  an 
absolute  promise  which  was  only  a  conditional  one :  and  then  it  would  rest 
altogether  on  the  conscience  of  the  witness  to  assign  another  consideration 
in  the  one  case,  or  to  drop  the  condition  in  the  other,  and  thus  to  introduce 

1  Munday  v.  Axprey  (1880),  13  Ch.  I).  8o5  ;  and  tl.e  judgment  of  Jessel,  M.  R.,  iu 
Shardli'io\.  CotU-reU  {\x%]),  20  Ch.  D.  90.  See,  however,  Smith  v.  Aea/e  (1857),  2 
C.  B.  N.  S.  67,  cited  on  the  ne.xt  l)age. 

*  Sec  Fitzmaurice  v.  Bayley  (1857),  9  II.  L.  Cas.  78. 

3  ^ydliam:t  V.  Jord^in  (1877),  6  Cb.  D.  517.  To  this  end  a  letter  and  its  envelope 
m;iy  be  tak3n  together  as  one  document  :  Pearce  v.  Gardner,  [1897]  1  Q.  B.  688. 
A  \,.\ny  need  not  be  named,  if  he  is  otherwise  clearly  identifiable  fn)ni  the  memo- 
randum :  see  Jarrett  v.  Hunter  (1887),  34  Ch.  D.  182  ("the  owner")  ;  Carr  v. 
Z///W(.  [190(1]  1  Ch.  c.lli  ("the  pergun  who  paid  £r,0  "). 

*  19  A:  20  Vict.  c.  97,  s.  3. 
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tlie   very  frauds  and  perjuries  which  it  was  the  object    of    the  Act  to 
exchide,  by  requiring  that  the  agreement  should  be  reduced  into  writing." ^ 

The  writing,  then,  must  be  complete  and  state  all  material 
terms  of  the  contract.  A  receipt  may  be  such  a  writing,- 
Several  documents,  moreover,  which  on  the  face  of  them  are 
connected  together  by  internal  references  (which  may  be 
supplemented  by  parol  identification),  may  be  put  in  evidence 
as  constituting  an  agreement  or  a  memorandum  or  note 
thereof,  which  will  satisfy  the  requirements  of  the  statute.^ 
"The  statute  is  not  complied  with  unless  the  whole  contract 
is  either  embodied  in  some  writing  signed  by  the  party,  or  in 
some  paper  referred  to  in  a  signed  document  and  capable  of 
being  identified  by  means  of  the  description  of  it  contained 
in  the  signed  paper."  ^ 

This  written  agreement  or  memorandum  need  be  signed 
only  by  "  the  party  to  be  charged  therewith."  In  Laythoarp 
V.  Bvijant,''  the  vendor  of  leasehold  premises  who  had  not 
signed  the  memorandum  of  sale  was  held  entitled  to  sue 
the  purchaser  who  had  signed  it.  "It  is  said,"  observed 
Tindal,  C.  J.,  "  that  unless  the  plaintiff  signs  there  is  a 
want  of  mutuality.  Whose  fault  is  that?  The  defendant 
might  have  required  the  vendor's  signature  to  the  contract ; 
but  the  object  of  the  statute  was  to  secure  the  defendant's." 
Again,  a  A\^ritten  proposal  containing  the  terms  of  a  projected 
contract,  signed  by  the  defendant  and  assented  to  orally  by 
the  plaintiff,  will  satisfy  the  fourth  section  of  the  statute ;  *^  so 
also  will  an  oral  acceptance  of  one  of  two  alternative  proposals 
which  the  defendant  has  written  and  signed.'  The  insertion 
in  a  letter  of  the  defendants'  name  by  their  authorised  agent 
has  been  held  to  be  a  signature  sufficient  to  satisfy  the  statute.^ 

1  Per  Lord  Ellenborough,  C.  J.,  in  Warn  v.  Warlters  (1804),  1  Smith,  L.  C, 
12th  ed.,  at  p.  367. 

2  S/ia.rdloio  V.  Cotterell  (ISSl),  20  Ch.  D.  90  :    Auerhack  v.XeUon  (1919),  W.N.  206. 
=*  Boydell  v.  Dmmmond  (1809),  11  Bast,  142. 

^  Bidgway  v.  Wharton  (1857),  6  H.  L.  Gas.  238  ;  cited  in  Rossiter  v.  Miller 
(1878),  3  App.  Gas.  at  p.  1151.  See  Oliver  v.  Hunting  (1890),  44  Gh.  D.  205,  where 
parol  evidence  was  admitted  to  explain  the  circumstances  under  which  a  letter  was 
written,  and  the  evidence  so  admitted  having  connected  the  letter  with  a  memo- 
raoidum,  the  two  were  read  together  and  held  to  constitute  a  sufficient  memorandum 
withm  the  Statute  of  Frauds. 

«  (1836),  2  Bing.  N.  C.  735,  743. 

6  Smith  V.  Neale  (1857),  2  G.  B.  N.  S.  67,  recognised  in  Peek  v.  North  Stafford- 
shire Ry.  Co.  (1863),  10  H.  L.  Gas.  473,  542. 

''  Lever  v.  Koffler,  [1901]  1  Gh.  543. 

8  Evans  v.  Uoare,  [1892]  1  Q.  B.  593. 
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The  signature  need  not  be  at  the  foot  or  end  of  the  memo- 
randum ;  it  may  be  anywhere,  provided  it  governs  every  part 
of  the  instrument.^  It  is  a  sufficient  "signature"  if  the 
defendant  uses  paper  on  which  his  name  is  printed,  provided 
the  circumstances  show  that  he  meant  that  paper  to  be  the 
memorandum  of  liis  agreement  and  intended  to  be  bound  by 
it  as  such.^  If  these  requirements  are  not  complied  with, 
the  statute  says,  not  that  the  contract  is  void,  but  that  "  no 
action  shall  be  brought  "  on  it.  This  distinction  may  be 
material.^ 

"We  proceed  now  to  deal  with  the  five  kinds  of  contracts  to 
which  section  4  ai^plies.  First,  as  to  "  any  special  promise  " 
by  an  executor  or  administrator  "  to  answer  damages  out 
of  his  own  estate."  In  order  that  an  action  may  be  main- 
tainable against  the  personal  representative  upon  such  a 
promise,  a  writing  signed  by  him  or  his  agent  must  be  produced 
in  evidence,  containing  not  only  the  promise  but  also  dis- 
closing a  good  consideration  for  it.  As  a  rule,  there  is  no 
reason  why  an  executor  should  make  himself  personally  liable 
for  the  debt  of  his  testator ;  the  only  obvious  consideration 
would  be  that  the  creditor  released  the  estate  or  jiromised  not 
to  sue  the  estate  for  a  certain  time.  "  If  a  person  indebted  in 
one  right,  in  consideration  of  forbearance  for  a  particular  time, 
promise  to  pay  in  another  right,  this  convenience  will  be  a 
sufficient  consideration  to  warrant  an  action  against  him  or 
her  in  the  latter  right."  *  A  proposal  made  and  accepted  in 
writing,  which  was  not  intended  to  operate  as  an  unqualified 
promise,  but  to  form  a  part  only  of  a  suggested  arrangement 
whicli  was  not  wholly  acquiesced  in  by  the  other  party,  will 
not  satisfy  the  statute.^ 

Secondly,  as  to  "  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person."     The  most 

1  Cato7i  V.  Caton  (lSt37),  L.  R.  2  H.  L.  127. 
•  *  Svliiiriiirr  V.  .\ory,s  ( 1  H12),  2  M.  &  S.  2S(J. 

*  Leroux  v.  Brown  (1852),  12  0.  B.  801.  See  Jones  v.  Victoria  Graving  Dock 
Co.  (1877),  2  Q.  B.  D.  at  p.  323  ;  Adams  v.  Clutterbuck  (1883),  10  Q.  B.  D.  403  ; 
and  jHixt,  p.  71.5. 

*  I'tr  Skvniier,  L.C.R.,  in  liann  v.  Hughes  (1778),  7  T.  R.  350,  n. 
e  Hamilton  v.  Terry  (lii'>2),  11  C.  B."  954. 
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usual  form  of  such  a  promise  is  a  guarantee — a  promise  to 
answer  for  the  payment  of  some  debt,  or  the  performance  of 
some  duty,  in  the  event  of  the  failure  of  another  person 
who  is  primarily  liable  for  such  payment  or  performance.^ 
Hence  in  every  guarantee  three  persons  must  be  concerned : 
the  creditor,  the  principal  debtor  and  the  surety.  If  the 
principal  debtor  is  released  by  the  contract,  there  is  no 
guarantee. 

The  fourth  section  of  the  Statute  of  Frauds  does  not 
require  the  contract  itself  to  be  in  writing,  but  merely  "  some 
memorandum  or  note  thereof."  "  Such  memorandum  or  note 
must,  with  one  exception,  state  all  the  material  terms  of  the 
guarantee,  e.g.,  the  names  of  the  three  persons  concerned,  the 
amount  of  the  debt  guaranteed  and  the  time  during  which 
the  guarantee  is  to  continue.  It  should  show  clearly  whether 
the  guarantor  is  to  be  liable  for  future  advances  only,  or  for 
past  as  well  as  future  advances.  In  the  latter  case,  it  is  a 
"  continuing  "  guarantee ;  a  cause  of  action  thereon  arises  as 
each  item  of  an  account  (whether  principal  or  interest)  falls 
due  and  remains  unpaid.  The  Statute  of  Limitations^  begins 
to  run  in  the  guarantor's  favour  as  to  each  item  from  that 
moment.^ 

The  special  promise  must,  of  course,  be  founded  on  a  good 
consideration.  But  it  is  provided  by  the  Mercantile  Law 
Amendment  Act,  1856,  that  it  shall  not  "be  deemed  invalid 
to  support  an  action,  suit  or  other  proceeding  to  charge  the 
person  by  whom  such  promise  shall  have  been  made,  by  reason 
only  that  the  consideration  for  such  promise  does  not  appear  in 
writing  or,  by  necessary  inference,  from  a  written  document."  ^ 
This  statute  thus  enables  a  plaintiff  to  give  parol  evidence  of 
the  consideration  for  a  guarantee. 

The  object  of  the  party  seeking  to  avail  himself  of  the 
guarantee  is  to  charge  the  defendant  upon  his  promise  "  to 


1  See  Mallet  v.  Bateman  (1865),  L.  R.  1  C.  P.  163.    Compare  Wallace  v.  Gibson, 
[1895]  A.  C.  354. 

*  In  re  Hoyle,  Boyle  v.  Boyle,  [18931  1  Ch.  84. 
3  21  Jac.  I.  c.  16,  s.  3. 

*  Tarr's  Bank  v.  Tates,  [1898 J  2  Q.  B.  460. 

s  19  &  20  Vict.  c.  97,  s.  3.     And  see  Birkmyr  v.  Darnell  (1704),  1  Smitli,  L.  C. 
12th  ed.,  at  p.  ;«.5. 
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answer  for  the  debt,  default  or  miscaniage  of  another."  It 
has,  therefore,  no  application  where  direct  liability  attaches 
to  the  guarantor,  or  where  there  has  been  an  absolute  transfer 
of  liability  to  him  from  the  original  debtor.  Where  the 
individual  whose  debt  is  guaranteed  ceases  altogether,  upon 
the  so-called  guarantee  being  given,  to  be  liable,  the  trans- 
action is  not  one  which  requires  to  be  evidenced  by  writing 
within  the  Statute  of  Frauds,  In  Birhmjr  v.  Darnell,,'^  the 
distinction  between  a  direct  and  a  collateral  liability  is  thus 
illustrated :  "If  two  come  to  a  shop  and  one  buys  and  the 
other,  to  gain  him  credit,  promises  the  seller,  '  If  he  does  not 
pay  you  I  will,'  this  is  a  collateral  undertaking  and  void  with- 
out writing  by  the  Statute  of  Frauds.  But  if  he  says,  '  Let 
him  have  the  goods,  I  will  see  you  paid,'  this  is  an  under- 
taking as  for  himself,  and  he  shall  be  intended  to  be  the  very 
buyer  and  the  other  to  act  but  as  his  serA^ant." 

In  other  wordsj  the  surrounding  circumstances  must  be  looked  at  in  order 
to  determine  whether  a  particular  transaction  does  or  does  not  amount  to  a 
guarantee  within  the  Statute  of  Frauds.  It  will  be  a  cjuestion  of  fact ;  the 
jury  must  determine  to  whom  the  credit  was  given.  If  it  appears  that  the 
credit  was  given  to  the  defendant — that  is,  if  the  goods,  &c.,  were  really 
sold  to  him — the  clause  of  the  statute  cannot  apply.  But  if  it  appears  that 
the  person  for  whose  use  the  goods  were  furnished  is  liable,  and  a  sufficient 
}>romise  in  writing  by  the  defendant  to  pay  the  debt  is  produced,  the 
plaintiff  will  be  entitled  to  recover,  as  the  promise  was  collateral. 

"  If  a  man  says  to  another,  '  If  you  will  at  my  request  put 
your  name  to  a  bill  of  exchange,  I  will  save  you  harmless,' 
that  is  not  within  the  statute.  It  is  not  a  responsibility  for  the 
debt  of  another.  It  amounts  to  a  contract  by  one  that  if  the 
other  will  put  himself  in  a  certain  situation,  the  first  will 
indemnify  him  against  the  consequences."-'  A  contract  of 
indemnity  may  be  sued  on  though  verbal :  not  so  a  guarantee.'^ 

in  the  following  cases  it  has  been  held  or  intimated  by  the  CouJt  that 
the  statute  would  not  apply  : — 

1.  If  A.  agree  to  accept  C,  a  debtor  of  B.,  as  his  debtor  in  lieu  of  B., 

1  (17U4),  1  Smith,  L.  C,  12th  ed.,  33."i  ;  and  see  Jloiint  step  hen  v.  Lakeman 
(1871),  L.  R.  7  Q.  B.  196,  202  ;    (1874),  L.  R.  7  H.  L.  17. 

2  Per  Pollock,  C.  B.,  in  Batson  v.  King  (1859),  4  H.  &  N.  at  p.  740. 

3  See  Harburg  India  Rubber  Comb  Co.  v.  Martin,  [1902]  1  K.  B.  778  ;  In  re 
Dent&n's  Estate,  [1904]  2  Ch.  178. 
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such  an  arrangement  clearly  involves  a  transfer  of  liability  from  B.  to  C, 
and  is  very  different  from  a  guarantee  by  C.  as  surety  of  B.'s  debt  to  A.^ 

2.  The  statute  applies  only  to  promises  made  to  the  person  to  whom 
another  is  already  or  is  to  become  answerable.  It  must  be  a  promise  to  be 
answerable  for  a  debt  of  or  a  default  in  some  duty  by  that  other  person 
towards  the  promisee.- 

3.  If  A.  undertake  to  B.  that  C.  shall  do  a  particular  thing,  no  privity 
existing  between  B.  and  C,  the  liability  assumed  by  A.  will  be  direct,  and 
not  collateral.^ 

4.  "Where  A.,  a  del  credere  agent  (that  is  to  say,  a  man  who  for  a  special 
commission  makes  himself  answeraljle  for  the  debt  or  default  of  a  customer'*), 
undertakes  to  be  responsible  to  B.  for  due  payment  of  the  purchase-money 
of  goods  to  be  sold  through  the  agency  of  A.,  this  undertaking  does  not  fall 
within  the  statute,  and  need  not  be  in  writing  :  for,  though  the  engage- 
ment thus  entered  into  by  A.  may  terminate  in  a  liability  to  pay  the  debt 
of  another,  that  is  not  the  immediate  object  for  which  the  consideration  is 
given.^  Such  an  agent  does  not  guarantee  the  solvency  of  the  third  party, 
but  only  undertakes  to  indemnify  his  principal  against  his  own  inadvertence 
or  misfortune,  should  he  make  contracts  for  him  with  persons  unable  or 
unwilling  to  perform  them. 

The  clause  applies,  however,  to  promises  to  answer  for  the  tortious  default 
or  miscarriage  of  another  as  well  as  for  his  breach  of  contract.  Thus,  where 
A.  had,  without  leave,  ridden  the  plaintiff's  horse  and  caused  his  death,  a 
promise  by  the  defendant  to  pay  the  plaintiff  the  damage  which  he  had 
sustained,  in  consideration  of  the  plaintiff  forbearing  to  sue  A.,  Avas  held  to 
be  void  because  not  in  writing.*^ 

By  section  6  of  the  Statute  of  Frauds  Amendment  Act,  1828" 
(commonly  called  Lord  Tenterden's  Act),  it  is  provided 
that  "  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or  assurance- 
made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money  or  goods,  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith.''  This  section  has  now  been  held  by  the 
House  of  Lords  to  apply  only  to  fraudulent  representations.^ 

1  Gull  V.  Lindsay  (1819),  4  Exch.  45. 

2  Guild  cS-  Co.  T.  Conrad,  [189i]  2  Q.  B.  885  ;  and  see  In  re  Hoyle,  [1893]  1 
Ch.  98. 

3  Hargreavesy.  Parsons  (1844),  13  M.  &  W.  561. 
^  See  post,  p.  853. 

5  Couturier  v.  Hastie  (1852),  8  Exch.  40  (afterwards  reversed  on  other  grounds  r. 
5  H.  L.  Cas.  673).  See  Sutton  v.  Grey.  [1894]  1  Q.  B.  285  ;  Harburg  India  Rubber- 
Comb  Co.  V.  Martin,  supra. 

6  Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613. 

7  9  Geo.  IV.  c.  14. 

8  Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626. 
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It  will  be  observed  that  the  writing  must  be  "  signed  by  the 
party  to  be  charged  therewith  "  himself ;  a  signatiu'e  by  an 
agent  will  be  insufficient.^ 

Thirdl}',  as  to  '^  any  agreement  made  upon  consideration  of 
marriage,"  we  need  only  note  that  these  words  do  not  apply 
to  a  promise  to  marry  ;  they  are  confined  to  promises  to  do 
something  in  consideration  of  marriage  other  than  the  per- 
formance of  the  contract  of  marriage  itself.-  Thus  it  was 
held  that  a  promise  by  the  intended  husband  to  the  intended 
wife  before  marriage  to  settle  her  personal  property  on  her 
could  not  be  enforced  unless  it  was  evidenced  by  A\Titing.^ 

Fourthly,  as  to  "  any  contract  or  sale  of  lands,  tenements, 
and  hereditaments,  or  any  interest  in  or  concerning  them." 
Under  certain  circumstances,  where  there  has  been  part 
performance  of  such  a  contract,  equity  will  disregard  the 
statutory  requii'ements  and  let  in  parol  evidence  of  the 
contract.  Though  the  existence  of  such  a  principle  has 
never  been  in  dispute,  the  decisions  have  been  very  conflict- 
ing as  to  what  will  amount  to  part  performance  sufficient  to 
take  the  case  out  of  the  statute.^  The  general  rule  is  that 
the  acts  relied  on  ''  must  be  such  as  could  be  done  with  no 
other  view  or  design  than  to  perform  the  contract."  ^  "  They 
must  be  imequivocally  referable  to  the  agreement."^  Pay- 
ment of  part,  or  even  of  the  whole,  of  the  purchase-money  is 
not  a  sufficient  part  performance  of  the  contract  to  exclude 
the  operation  of  the  statute ; "  on  the  other  hand,  the  admis- 
sion of  the  plaintift'  into  possession  of  land,  to  which  he 
had  previously  no  title,  is  as  a  rule  a  sufficient  part  perform- 
ance ;  for  the  only  possible  explanation  is  that  it  is  the  result 

1  Svyift  V.  Jevosbury  (1874),  L.  R.  9  Q.  B.  301  ;  Hirst  v.  West  Riding  Urdm 
Banking  Co.,  [1901]  2  K.  B.  560. 

*  Hammersley  v.  Baron  de  Biel  (1845),  12  01.  &  F.  45  ;  Ungley  v.  Ungley  (1877), 
ii  Ch.  D.  «87  (sje  next  patje)  :  Johngtone  v.  Majjjnn  (1891),  60  L.  J.  Ch.  241  ; 
In  re  Fickus,  Farina  v.  Fickus,  [190U]  1  Ch.  331. 

8  Couiitexx  of  Montaeuti'  v.  Maj-irell   \\12^),  1  P.  Wms.  618  ;  1  Str.  236. 

<  Seethe  judgment  of  Lord  Selborn©  iu  Alderson  v.  Maddisan  (1883),  8  App.  Cas. 
at  pp.  474—476  ;   and  McManm  v.  Cooke  (1887),  35  Ch.  D.  681. 

«  Per  Lord  Hardwickc,  L.  C,  in  Gunter  v.  Halsey  (1739),  Ambler,  at  p.  586. 

0  Per  Baggallay,  L.  J.,  in  Alderson  v.  Maddison  (1881),  7  Q.  B.  D.  at  p.  178. 

7  See  the  remarks  of  Brett,  L.  J.,  in  Humphreys  v.  Green  (1882),  10  Q.  B.  D.  at 
P.  160. 
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of  a  contract.^  The  continuance,  however,  in  possession  of  a 
tenant  is  not  necessarily  a  sufficient  part  performance  of 
a  parol  agreement  for  the  purchase  of  the  land  from  the 
landlord,  for  it  is  equally  consistent  with  the  continuance  of 
his  tenancy.-  So  payment  of  rent  in  advance  where  the 
tenant  has  not  taken  possession  of  the  premises  is  not  a 
sufficient  part  performance.^  Payment  of  an  increased  rent,* 
or  the  making  of  alterations  and  improvements  on  the  part  of 
the  vendors  at  the  purchaser's  request, "^  would  be  sufficient 
to  exclude  the  statute. 

Thus,  where  a  father  verbally  promised  to  give  his  daughter  a  house  as 
a  wedding  present,  and  immediately  after  her  marriage  put  her  and  her 
husband  into  possession,  it  was  held  that,  as  the  promise  was  clear,  the 
possession  took  the  case  out  of  tlie  statute.*'  Again,  where  the  defendant 
orally  agreed  with  the  plaintiff  for  the  occupation  of  a  certain  piece  of 
waste  ground  for  three  successive  bank  holidays  at  a  fixed  price,  and 
entered  on  the  ground  on  the  first  of  three  bank  holidays,  and  paid  the 
agreed  rent,  it  was  held,''  when  the  defendant  refused  to  occupy  the  land 
for  the  two  other  days,  that  the  statute  afforded  him  no  defence  to  an 
action  for  the  balance  of  the  rent. 

The  words  "  lands,  tenements  or  hereditaments  "  in  the  statute  were, 
no  doubt,  intended  by  the  Legislature  to  mean  the  fee  simple,  and  the 
words  "  any  interest  in  or  concerning  them  "  to  denote  a  chattel  interest 
or  some  interest  less  than  the  fee  simple.  A  great  variety  of  interests  in 
land  have  been  held  to  fall  within  the  statute.  Thus  -the  statute  applies 
to  an  agreement  to  convey  an  equity  of  redemption  ;  ^  a  contract  under 
which  the  plaintiff,  in  consideration  of  a  sum  of  money,  agrees  to  sur- 
render his  tenancy  and  to  procure  the  defendant  to  be  accepted  in  his 
place  ;9  a  contract  to  assign  partnership  assets  including  land,i*'  or  to  sell 
the  building  materials  of  a  house  standing  on  land ;  ^^  a  contract  for  the 
acquisition  of  a  lease  of  realty  ;  i-  a  contract  to  advance  money  on  the 
security  of  land  ;i^  a  contract  to  let  furnished  lodgings  ^^^  provided  that 

^^See  Hodson  v.  Heuland,  [1896]    2  Ch.  428,  foUowed  in  Biss  v.  Hygate,  [1918] 

2  Fabian  v.  Niuui  (1865),  L.  R.  1  Ch.  35. 

3  Thurshy  v.  Eccles  (1900),  70  L.J.  K.  B,  91  ;  Chaproniere  v.  Lambei-f,  [1917] 
2  Ch.  356. 

^  Fabmn  v.  Nunn,  supra  ;  Miller  ^  Aldworth,  Ltd.  v.  Sharp,  [1899  J  1  Ch.  622. 

5  Dickinson  Y.  Barrow,  [1904]  2  Ch.  339. 

6  Ungley  v.  Ungley  (1877),  5  Ch.  D.  887. 

'   Smallwood  V.  Sheppards.  [1895]  2  Q.  B.  627. 

8  Ma^^sey  v.  Johnson  (1847),  1  Exch.  241. 

9  Cocking  v.  Ward  (1845),  1  C.  B.  858. 
"  Gray  v.  Smith  (1889),  43  Ch.  D.  208. 

11  Zavery  v.  Pursell  (1888),  39  Oh.  D.  508. 

12  Horsey  v.  Graham  (1869),  L.  R.  5  C.  P.  9  ;  Zimbler  v.  Abrahams,  [1903]  1 
K.  B.  577. 

^  Mounsey  v.  Rankin  (1885),  1  C.  &  B.  496. 

"  Inman  v.  Stamp  (1815),  1  Stark.  N.  P.  C.  12, 
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the  executory  contract  if  executed  would  have  conferred  such  an  interest 
or  property  in  land  as  to  give  a  right  to  maintain  a  possessory  action.^ 
And  a  contract  whereby  the  plaintiff  agrees  to  let  a  house  to  the  defendant, 
to  sell  him  certain  furniture  and  fixtures  therewith,  and  to  make  certain 
alterations  and  irai)rovements  tlierein,  the  defendant  on  his  part  agreeing 
to  take  the  house  and  to  pay  for  the  furniture,  fixtures  and  alterations,  is 
within  the  statute.-  So,  where  A.,  who  was  a  tenant  of  certain  premises 
for  the  residue  of  a  term  of  years,  agreed  to  sublet  them  to  B.  for  the 
residue  of  the  term  in  consideration  of  B.'s  paying  a  sum  of  money  towards 
the  dilapidations,  this  was  held  to  be  within  the  Act.^  So,  too,  a  grant 
of  a  right  to  shoot  over  land  and  take  away  a  part  of  the  game  killed  is  a 
grant  of  an  interest  in  laud  within  the  statute.^  "Where,  indeed,  any- 
thing is  done  which  substantially  amounts  to  a  parting  with  an  interest  in 
land,  or  which  relates  to  the  sale  of  such  an  interest,  the  agreement  is 
within  the  statute.^  A  contract  for  investigating  the  title  to  land,^  and  a 
contract  to  sell  trees  which  are  blown  down  and  severed  from  the  soil," 
have  been  held  not  to  be  within  the  statute  ;  also  a  contract  for  the  sale 
of  shares  in  a  railway  company,^  or  a  waterworks  company,^  or  in  a  cost- 
l)Ook  mining  company. ^^  \  contract  to  sell  debentures  which  are  expressed 
to  be  a  charge  on  all  the  property  of  a  company,  which  property,  at  the 
time  the  contract  is  made  and  at  the  time  the  debentures  were  issued, 
inclttdes  certain  leaseholds,  is  a  contract  within  the  section.^^  But  the 
section  does  not  apply  unless  the  sale  of  land  or  of  some  interest  in  or 
concerning  land  is,  by  the  terms  of  the  contract,  dealt  with  as  part  of  the 
contract.^2 

Where  a  special  agreement  entered  into  between  plaintiff 
and  defendant  is  not  sufficiently  evidenced  by  writing  to 
satisfy  the  Statute  of  Frauds,  the  facts  of  the  case  may 
nevertheless  be  such  as  to  entitle  the  plaintiff  to  claim  com- 
pensation or  to  recover  back  money  paid  as  on  a  failure  of 
consideration.^^ 

Things  annexed  to  land  according  to  our  law  become  part 
of  the  soil  and  are  subjected  to  the  same  incidents  as  the  soil 
itself.      We   shall  refer,  firstly,  to  the  growing  produce  of 

*  See  the  remarks  of  Blackburn.  J.,  in   IVrig/it  v.  Starert  (1800),  2  E.  &  E.  at  p.  729, 

*  Vaughan  v.  Hancock  (1846),  3  C.  B.  766. 

«  Buttemere  v.  Ilaijes  (1839),  5  M.  &  W.  456. 

*  Webber  v.  Lee  (1882),  9  Q.  B.  D.  315. 

«  Kelly  V.  Webster  (1852),  12  C.  B.  283,  290. 

6  Jeakes  v.   White  (1851),  6  Exch.  873. 

7  In  re  Aimlie  (1S85),  30  Ch.  D.  485. 

^  Bradley  v.  HoUxvorth  (1838),  3  M.  &  W.  422. 
0  Blujh  V.  Brent  (1836).  2  Y.  &  C.  268. 

1"  Watson  V.  Spratlry  (1854),  10  Exch.  222  ;    see  the  remarks  of  Maule,  J.  in 
Toppin  V.  Lomas  (18:.5),  16  C.  B.  at  p.  161. 
'1   Driver  V.  Broad.  [1.S!I3]  1  Q.  B.  744. 
"  Sco  Boston  V.  Bo.'iton.  [1904 J  1  K.  B.  at  p.  127. 
"  Pulbrooh  V.  Lawes  (1876),  1  Q.  B.  D.  284. 
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land,  such  as  crops,  fruit    and   the  like ;    and  secondly,  to 
fixtures. 

Lord  Coke  carefully  distinguished  between  laud  and  the 
growing  produce  of  the  land.  Upon  the  death  of  a  tenant 
for  life,  although  the  land  belonged  to  the  rever.sioner,  the 
growing  crops  went  to  the  executor  of  the  tenant  for  life  as 
part  of  his  personal  estate.  So  '*  if  a  man  be  seised  of  land 
in  right  of  his  wife  and  soweth  the  ground  and  dieth,  his 
executors  shall  have  the  corne ;  "  but  if  his  wife  died  before 
him,  he  should  have  it ;  for,  although  upon  the  death  of  the 
husband  or  wife  the  interest  of  the  former  in  the  land  ceased, 
yet  the  growing  corn  was  considered  as  part  of  his  personal 
estate  and  belonged  to  him  or  his  executors.^ 

Thus,  it  has  been  held  that  a  sale  of  auy  growing  produce  of  the  earth 
reared  by  labour  and  expense,  such  as  a  crop  of  potatoes,  in  actual  existence, 
at  the  time  of  the  contract  whether  it  be  in  a  state  of  maturity  or  not,  is 
not  a  sale  of  an  interest  in  or  concerning  land,  but  a  contract  for  the  sale 
of  goods.-  But  growing  grass  does  not  come  into  such  a  category,  and 
therefore  goes  to  the  heir  and  not  to  the  executor,  and  cannot  be  taken  in 
execution  under  a  writ  oi  fieri  facias.^  The  same  rule  applies  to  growing 
fruit'*  and  to  growing  trees,'  unless,  indeed,  it  clearly  appear  from  the 
terms  or  nature  of  the  particular  contract  that  the  parties  to  it  were  dealing 
exclusively  with  the  produce  of  the  trees,  when  they  should  be  cut  down 
and  severed  from  the  freehold.^ 

Tenants'  fixtures  attached  to,  but  not  parcel  of,  the  freehold  bear  a 
very  strong  resemV)lance  to  those  growing  crops  which  are  not  the  spon- 
taneous produce  of  the  earth,  but  are  raised  by  the  labour  and  expense  of 
the  occupier  of  the  land.  Even  whilst  thus  attached  they  may  be  treated 
for  some  purposes  as  chattels  ; "  for  instance,  in  some  cases  they  may  be 
seized  and  sold  in  execution  under  a  writ  of  fieri  facias,^  and  will  go  to  the 
executor.  On  the  other  hand,  an  action  will  not  lie  for  tenants'  fixtures 
before  severance,  nor  can  they  be  treated  as  goods  sold  and  delivered  in 
an  action  for  their  price.^    It  is  clear  that  a  contract  concerning  an  interest 

1  Co.  Litt.  55  b. 

2  See  the  remarks  of  Littledale,  J.,  in  Evans  v.  Roberts  (1826),  5  B.  &  C.  at 
pp.  840,  841. 

3  Crosby  v.  Wadsworth  (1805),  6  East,  602  ;  and  see  Parker  v.  StaniUind  (1809), 
11  East,  362. 

<  Rodwell  V.  Phillips  (1842),  9  M.  &  W.  501. 

«  In  re  Ainslie,  Swinburn  v.  Ainslie  (1885),  30  Oh.  D.  485  ;  In  re  Harrison, 
Harrison  v.  Harrison  (1884),  28  Oh.  D.  220. 

6  Marshall  v.  Green  (1875),  1  C.  P.  D.  35,  40,  44  ;  and  see  the  remarks  of 
Chitty,  J.,  in  Lavery  v.  Pursell  (1888),  39  Ch.  D.  at  pp.  515—7.  Emblements  are 
now  included  in  "  goods  "  under  the  Sale  of  Goods  Act,  1893  (see  ss.  4  (1),  62). 

'  See  the  judgment  of  the  Court  in  Hallen  v.  Runder  (1834),  1  Or.  M.  &  R.  at 
p.  275. 

»  Poole's  Case  (1703),  1  Salk.  368. 

9  Lee  V.  Risdon  (1816),  7  Taunt.  188. 
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in  laud  and  fixtures  must  be  in  writing  ;  l)ut,  wlien  things  annexed  to  the 
freeliold  are  sold  in  contemplation  of  an  immediate  severance  and  the 
contract  does  not  transfer  any  interest  whatever  in  the  soil  or  freehold  (e,g., 
between  an  outgoing  tenant  at  the  expiration  of  his  term  and  the  incoming 
tenant  under  a  new  demise),  or  wherever  the  subject  of  the  contract  is  in 
the  view  of  the  parties  a  mere  chattel  (as  where  fixtures  have  been  appraised 
and  valued  under  an  oral  agreement  for  their  sale),  it  may  reasonably  be 
contended  that  the  Statute  of  Frauds  does  not  apply.^ 

If,  however,  an  entire  agreement  be  made  for  the  sale  of  real  and  personal 
estate,  and  the  agreement  as  to  the  land  be  within  the  statute  and  void,  it 
cannot  be  supported  as  to  the  personal  property  which  was  sold  with  it. 

Fifthly,  as  to  ''  any  agreement  that  is  not  to  be  performed 
within  tlie  space  of  one  year  from  the  making  thereof."  If 
the  agreement  in  question  is  to  be  performed  upon  a  con- 
tingency, but  is  not  expressly  to  be  performed  after  the 
year,  a  note  in  writing  is  not  necessary,  as  the  contingency 
might  happen  within  the  year.  But  where  it  appears  by  the 
whole  tenor  of  the  agreement  that  it  is  to  be  performed  after 
the  expiration  of  the  year,  the  agreement  or  a  note  of  it  must 
be  in  writing.-  The  "  space  of  one  year  "  dates  from  the 
making  of  the  agreement.^  The  statute  applies  to  such  con- 
tracts only  as  are  not  to  be  performed  on  either  side  within 
the  year." 

Hence  a  contract  for  the  maintenance  of  a  child  for  "  so  long  as  the 
defendant  shall  think  proper  "  was  held  not  to  be  within  the  statute.^  On 
the  other  hand,  a  contract  for  a  year's  service  to  commence  at  a  future 
day  is  within  the  statute  as  being  an  agreement  not  to  be  performed  within 
the  year/  So,  too,  a  contract  for  service  for  more  than  a  year  subject  to 
determination  within  the  year  upon  the  happening  of  a  given  event  must 
be  in  writing."  Moreover,  if  it  appears  from  the  nature  of  the  contract 
that  the  parties  contemplated  that  it  would  take  more  than  a  year  to 
l)erform  it,  the  mere  circumstance  that  it  is  defeasible  within  the  year 
will  not  take  it  out  of  the  statute.^  A  contract  for  the  sale  of  goods  is 
within  th^  section." 

»  Lee  V.  Gaikell  (1876),  1  Q.  B.  D.  700. 

«  Peter  v.  Compton  (H;93).  1  Smith,  L.  C,  12th  ed..  3.^:5  :  Boydell  v.  Drummond 
(1809),  11  Ea^t,  142  ;    Elerj  v.  Positive  Assurance  Co.  (187G),  1  Ex.  D.  88. 

•''  Smith  V.  Gold  Coast  Co.,  [1903]  1  K.  B.  28.5,  538. 

*  Donellan  v.  Read  (1832),  3  B.  &  Ad.  899  ;  Miles  v.  New  Zealand  Alford  Estate 
Co.  (188G),  32  Ch.  D.  266,  276,  296. 

«  Souch  V.  Straivhridge  (1816),  2  C.  B.  808. 

6  Bracegirdle  v.  Ueald  (1818),  1  B.  &  Aid.  722  ;  and  post,  pp.  SCI,  862.  Sec 
nritain  v.  Itossiter  (1879),  11  Q.  B.  D.  123  (where  it  was  said  that  the  equity  of 
part-performance  docs  not  extend,  and  ought  not  to  be  extended,  to  contracts 
concerning  any  other  subject-matter  than  land). 

7  Dobsonv.  Collis  (1856),  1  H.  &  N.  81. 

«   McGregor  v.  McGregor  (1888),  21  Q.  B.  D.  424. 
9  Prested  Miners  Co.  v.  Garnrr.  '1911]  1  K.  H.  12.5. 
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Where  the  defendant  had  verbally  promised  to  pay  the  plaintiff — a  woman, 
by  whom  he  had  had  seven  illegitimate  children — £300  a  year  by  equal 
quarterly  instalments  for  so  long  as  she  should  maintain  and  educate  the 
children,  the  Court  of  Exchequer  held  that  no  writing  was  necessary,  as  such 
a  promise  could  not  fairly  be  described  as  one  "  not  to  be  performed 
within  a  year  from  the  making  thereof."  This  was  affirmed  on  appeal,  but 
on  the  ground  that  the  plaintiff  was  entitled  to  recover  as  for  "  money  paid 
at  the  defendant's  request."  ^ 

If  the  whole  of  what  the  plaintiff  has  to  do  as  the  consideration  for  the 
defendant's  promise  is  capable  of  being  performed  within  a  year,  and  no 
part  of  it  is  intended  to  be  postponed  until  after  the  expiration  of  the 
year,  the  agreement  is  not  within  the  section,  although  the  performance  by 
the  defendant  of  his  part  of  the  agreement  is  or  may  be  extended  beyond 
that  period.-  And  where  by  the  terms  of  a  contract  one  party  can  perform 
his  part  of  it  within  a  year,  a  subsequent  request  by  the  other  party  that 
such  performance  should  be  postponed  uutil  after  a  year  will  not,  if  acceded 
to,  bring  the  case  within  the  sectioQ.^ 

We-no^  proceed  to  deal  with  contracts  for  the  sale  of  goods, 
which  do  not  fall  within  section  4  of  the  Statute  of  Frauds, 
unless,  indeed,  they  are  not  to  be  performed  within  a  year. 
As  a  general  rule  such  contracts  may  be  made  in  writing 
either  with  or  without  seal,  or  by  word  of  mouth,  or  partly  in 
writing  and  partly  by  word  of  mouth,  or  may  be  implied  from 
the  conduct  of  the  parties.  Contracts  for  the  sale  of  goods  for 
the  price  of  £10  or  upwards,  however,  are  within  section  -t 
of  the  Sale  of  Goods  Act,  1893,*  which  embodied  and 
repealed  section  17  of  the  Statute  of  Frauds  and  section  7 
of  Lord  Tenterden's  Act.^  This  section  enacts  that  "  a 
contract  for  the  sale  of  any  goods  of  the  value  of  £10  or  up- 
wards shall  not  be  enforceable  by  action,  unless  tlie  buyer 
shall  accept  part  of  the  goods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  contract,  or  in 
part  payment,  or  unless  some  note  or  memorandum  in  writing 
of  the  contract  be  made  and  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf." 

It  repeats  section  17  of  the   Statute  of  Frauds  almost  word  for  word, 

1  Knowlman  v.  Bluett  (1873),  L.  K.  9  Ex,  1.  307, 

2  Smith  V.  Neale  (1857),  2  C.  B.  N.  S.  67. 
»  Bevan  v.  Carr  (1885),  1  C,  &  E.  499, 

4  56  &  57  Vict.  c.  71. 

^  9  Geo.  IV.  c.  14.  This  Act  was  passed  to  extend  the  necessity  for  writing  to 
contracts,  the  subject-matter  of  which  did  not  exist  at  the  time  of  contracting  or 
was  to  be  delivered  afterwards. 

4—2 
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substituting  "  value  "  for  "  price  "  ^  and  "  enforceable  by  action  "  for  "  allowed 
to  be  good  "  and  making  a  few  other  alterations  which  do  not  call  for  any 
remark.  Sub-sectiou  2  rnus  : — "  The  provisions  of  this  section  apply  to 
every  such  contract,  notwithstanding  that  the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or  may  not  at  the  time  of  such  con- 
tract be  actually  made,  procured  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery." 

In  order,  therefore,  to  show  a  good  cause  of  action  on  a 
contract  for  the  sale  of  goods  of  the  value  of  £10  or  upwards, 
the  plaintiff  must  prove  either — 

(i.)  an  acceptance  and  actual  receipt  of  part  of  the  goods,  or 

(ii.)  earnest,  or 

(iii.)  a  part  payment,  or 

(iv.)  a  note  or  memorandum  of  the  contract  duly  signed. 

(i.)  "  There  is  an  acceptance  within  the  meaning  of  this 
section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognises  a  pre-existing  contract  of  sale,  whether  there 
be  an  acceptance  in  performance  of  the  contract  or  not."  ^ 
Any  dealing  with  the  goods  which  amounts  to  a  recognition 
of  the  contract  is  an  acceptance  within  the  meaning  of  the 
statute. 

Thus,  if  the  defendant  bought  wheat  by  sample  and,  after  opening  some 
of  the  sacks,  rejected  the  wheat  as  not  up  to  sample,  his  act  in  so  doing 
would  be  one  which  recognised  a  pre-existing  contract  of  sale.^  Where  a 
purchaser  received  goods  and  took  and  examined  samples  therefrom,  these 
were  held  to  be  "  acts  "  of  the  kind  to  which  the  statute  refers.'*  So,  also, 
where  the  purchaser  received  goods  and  kept  them  for  a  month  and,  with- 
out inspecting  them  or  taking  samples  from  them,  tried  to  resell  them, 
using  for  the  purpose  a  sample  given  by  the  original  seller.^ 

Besides  an  acceptance,  there  must  also  be  an  actual  receipt 
of  at  any  rate  part  of  the  goods.  Now  a  receipt  implies 
delivery,  which  may  be  actual  or  constructive ;  the  statutory 
words  "actual  receipt"  signify  delivery  of  the  possession  of 
the  goods  on  behalf  of  the  vendor  to  the  purchaser,  and  the 

1  Of.  Harman  v.  Reeve  (1856),  25  L.  J.  C.  P.  257. 

»  56  &  57  Vict.  c.  71,  s.  4,  sub-s.  3. 

3  See  Page  v.  Morgan  (1885),  15  Q,  B,  D.  228  (but  this  was  before  the  Sale  of 
Goods  Act). 

*  Abbott  V.  Wohey,  [1895]  2  Q.  B.  97.  But  see  Taylor  v.  Smith.  [18931  2 
Q.  B.  r,-,.  "■        •' 

»  TaijloT  V.  G.  E.  Ry.  Co.,  [1901]  1  K.  B.  774. 
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receipt  of  the  possession  by  the  purchaser.^  Many  different 
acts  may  amount  to  a  "constructive  receipt."  "Where 
goods  are  ponderous  and  incapable  of  being  handed  over 
from  one  to  another,  there  need  not  be  an  actual  delivery  ; 
but  it  may  be  done  by  that  which  is  tantamount,  such 
as  the  delivery  of  the  key  of  a  warehouse  in  which  the 
goods  are  lodged,  or  by  delivery  of  other  indicia  of  pro- 
perty." ^  Indeed  "  the  larger  the  bulk  of  the  goods,  the  more 
impracticable  it  is  that  there  should  be  a  manual  receipt ; 
something  there  must  be  in  the  nature  of  constructive  receipt, 
as  there  is  constructive  delivery."  ^  If  however  there  be 
no  delivery,  either  actual  or  constructive,  there  can  be  no 
receipt.  Suppose,  for  instance,  that  after  negotiations  haA^e 
taken  place  for  the  sale  of  goods  some  act  remains  to  be  done 
by  the  purchaser,  which  must  necessarily  precede  delivery, 
such  as  the  selection  and  marking  of  growing  timber  ;  until 
this  is  done,  there  can  be  no  delivery  to,  and  consequently 
no  receipt  by,  the  purchaser."* 

(ii.)  Earnest  is  a  distinct  thing  from  part  payment.  It 
consists  of  any  coin  or  thing  of  value  given  to  denote  that  a 
bargain  has  been  struck.  Strictly  speaking,  it  is  not  part  of 
the  price.  The  buyer  loses  the  earnest  if  he  fail  to  perform 
his  part  of  the  contract,  and  he  is  entitled  to  its  return  if 
the  seller  makes  default.'  It  is  essential  that  something 
should  actually  pass  to  the  seller — merely  passing  a  coin  over 
his  hand  is  not  sufficient.*^ 

(iii. )  With  regard  to  part  payment,  there  must  be  either  an 
actual  payment  of  money  by  the  pm-chaser  to  the  vendor, 
or  a  discharge  or  extinguishment  of  some  debt  due  from 
the  latter  to  the  former.*^  Though  an  agreement  to  set 
off  a  claim  of  the  buyer  against  a  part  of  the  price  may 
amount  to  part  payment,'  the  statute  is  not  satisfied  by  the 

1  Farina  v.  Home  (1846),  16  M.  &  W.  at  p.  123  ;  cited  by  Crompton,  J.,  in  Castle  v. 
Sworder  (1861),  6  H.  &  N.  at  p.  838. 

»  Per  Lord  Kenyon,  C.  J.,  in  Chwplin  v.  Rogers  (1800),  1  East,  at  pp.  194, 195. 

8  Per  Williams,  J.,  in  Bushel  v,  Wheeler  (1844),  15  Q.  B.  at  p.  446. 

*  Acraman  v.  Morrice  (1849),  8  C.  B.  449. 

«  See  the  judgment  of  Fry,  L.J.,  in  Hoive  v.  Smith  (1884),  27  Ch.  D.  at  pp.  101,  102. 

e  Blenkinsop  v.  Clayton  (1817),  7  Taunt.  597. 

7  See  Walker  v.  Nussey  (1847),  16  M.  &  W.  at  p.  305. 
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mere  appropriation  of  a  debt  from  seller  to  buyer,  or  of 
money  in  the  seller's  hands  which  belongs  to  the  buyer.^ 
The  part  payment  must  be  made  before  action  brought. 

(iv.)  If  the  plaintiff  cannot  prove  either  an  acceptance 
and  actual  receipt  of  part  of  the  goods,  or  an  earnest,  or  a 
part  payment,  and  the  value  of  the  goods  sold  amounts  to 
£10  or  upwards,  he  cannot  succeed  without  some  "note  or 
memorandum  in  writing  "  such  as  the  Sale  of  Goods  Act 
requires. 

The  parties,  the  property  and  the  price  must  be  either 
named  or  sufficiently  identified  in  this  memorandum.  The 
plaintiff  must  be  prepared  to  show  a  good  contract  actually 
in  existence  at  the  time  of  action  brought.  A  written 
memorandum  after  action  brought  will  not  be  sufficient  to 
satisfy  the  statute  ;  -^  but  it  need  not  be  made  at  the  time  of 
the  contract,  provided  it  be  made  before  action  brought.^ 

This  note  or  memorandum  in  writing  must  give  with 
sufficient  certainty  the  terms  of  the  contract  actually  made  ;  ^ 
for  instance,  a  letter  from  the  plaintiff  to  the  defendant, 
together  with  the  answer  to  it,  will  constitute  a  sufficient 
memorandum,  if  all  the  material  terms  of  the  contract  then 
agreed  to  are  expressed  in  them.^  The  price  of  goods  sold,  if 
settled,  must  appear  in  the  memorandum  ;  ^  whereas,  if  no 
particular  price  had  been  stipulated  for,  it  would  suffice  to 
put  down  in  writing  the  terms  of  the  contract  so  far  as  con- 
cluded, and  the  law  will  imply  that  the  purchaser  was  willing 
to  pay  a  reasonable  price  for  them.^  The  names  of  both 
parties  to  the  contract  (or  some  description  sufficient  to 
identify  them)  must  appear  in  the  memorandum,  or  in  some 
writing  sufficiently  connected  with  it ;  ^  the  signature  of  the 
party  ''to  be  charged"  upon  the  contract,  though  appended 

1  Norton  \.  Davison,  [1899]  1  Q.  J5.  401. 

^  Luccu  V.  Dixon  (1889),  22  Q.  B.  D.  357. 

■'•  Bill  V.  Bament  (1841),  9  M.  &  W.  3G  ;  Saunderson  v.  Jackson  (1800),  2  Boe.  & 
Pul.  238. 

*  PcT  Lord  Abingcr,  C.  B.,  in  Johnson  v.  Dodgson  (1837),  2  M.  &  W.  at  p.  659. 

«  Bailey  v.  Sweeting  (1861),  30  L.  J.  C.  P.  150  ;  Wilkinson  v.  Evans  (1866), 
L.  R.  1  C.  r.  407. 

«  Elmore  v.  Kingscote  (1826),  5  B.  &  C.  583  ;  and  see  Cox  v.  Hoare  (1907),  96 
L.  T.  719. 

'  Iloadly  V.  M'Laine  (1834),  10  Bing.  482. 

«  See  Sari  v.  Bmirdillon  (1856),  1  C.  B.  N.  S.  188. 
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to  a  separate    letter   or  document    referring  to   and   recog- 
nising the  contract,  will  be  sufficient  to  satisfy  the  statute.^ 

The  signature  to  the  memorandum  may  be  that  of  the 
*'  agent  in  that  behalf  "  of  the  party  to  be  charged.  These 
words  include  such  agents  as  a  traveller  employed  by  a 
mercantile  firm,  an  auctioneer  or  a  broker,  provided  that  they 
are  acting  within  the  scope  of  their  authority  in  signing.^ 

On  the  sale  of  goods  by  auction,  the  auctioneer  usually  acts  as  agent  both 
for  the  buyer  and  for  the  seller,  ^  though  he  may  in  some  exceptional  cases 
render  himself  personally  liable  on  the  contract.-*  The  assent  of  both 
parties  is  necessary  to  make  the  contract  binding  ;  assent  is  signified  on 
the  part  of  the  purchaser  by  bidding,  on  the  part  of  tlie  seller  by  the 
fall  of  the  hammer.  A  bidder  has  a  locics  pcenitenticB,  and  may  retract  his 
bidding  before  the  hammer  falls  ;  and,  on  the  other  hand,  the  owner  of  the 
chattel  put  up  for  sale  may  at  any  time  before  the  contract  is  complete 
revoke  the  auctioneer's  authority.^  Whether  the  auctioneer  is  agent  for 
both  parties  or  not  will  depend  upon  the  facts  of  the  particular  case.  An 
auctioneer  properly  complies  with  the  requirements  of  the  statute  if,  on  a 
public  sale  of  goods  to  the  amount  of  £10  or  upwards,  he  writes  down  in  his 
sale  book  (containing  a  copy  of  the  conditions  of  sale)  the  christian  name  and 
surname  of  the  highest  bidder  as  purchaser,  and  the  amount  of  the  purchase- 
money  opposite  to  the  lot  purchased.*'  "When  the  auctioneer,  or  his  clerk 
acting  under  his  direction,"  thus  signs  for  the  purchaser,  the  statute  is 
satisfied,  because  there  is  "  a  note  or  memorandum  in  writing "  of  the 
"bargain,"  signed  by  the  agent  of  the  purchaser ^;  the  purchaser  by 
bidding  gave  the  auctioneer  authority  to  sign  the  contract  on  his  behalf. 
The  contract  between  the  parties  is  constituted  by  the  conditions  of  sale 
and  description  of  the  lot,  and  cannot  at  the  time  of  sale  be  varied  by  any 
oral  statement  of  the  auctioneer.^  If  any  alteration  be  required  in  the 
conditions  or  particulars,  such  alteration  should  be  made  in  writing  before 
the  sale  of  the  lot  in  question  has  commenced.  Moreover,  as  soon  as  the 
sale  by  auction  has  taken  place,  and  the  deposit-money  has  been  paid,  the 
authority  of  the  auctioneer  is,  as  a  rule,  at  an  end.  Hence,  if  any  of  the 
goods  sent  for  sale  be  not  sold  at  the  auction,  any  subsequent  sale  must  be 
treated  as  one  by  private  contract,  and  a  ^\Titten  agreement  should  1)e  pre- 
pared accordingly  and  signed  by  the  principals  themselves.     "  No  doubt  an 

^  See  the  remarks  of  Patteson,  J.,  in  Sieveivright  v.  Archibald  (1851),  17  Q.  B. 
At  p.  114  ;    and  see  Leather  Cloth  Co.  v.  Eieronimus  (1875),  L.  R.  10  Q.  B.  140. 

»  Sharmun  v.  Brandt  ( 1S71).  L.  K.  t!  (^.  B.  720  :  and  see  po4.  p.  8.".S. 

8  5i77M  V.  Landray,  [1891]  2  Ch.  318  ;    Yan  Praarjh  v.  Everidge,  [1903]  1  Ch.  434. 

*   Woolfex.  Home  (1877),  2  Q.  B.  D.  355. 

«   Warlow  V.  Harrison  (1859),  1  E.  &  E.  295. 

«  Kenworthy  v.  Schofield  (1824),  2  B.  &  C.  945  ;  Peirce  v.  Corf  (1874),  L.  R.  9 
Q.  B.  210,  215,  217. 

7  Bird  V.  Boulter  (1833),  4  B.  &  Ad.  443.  But  the  clerk  cannot  bind  the  pox- 
chaser  without  his  express  consent:    Sims  v.  Landray,  [1894]  2  Ch.  318. 

8  Gunnis  v.  Erhardt  (1789),  1  H.  Bl.  290.  See  In  re  Hare  and  O'More's  Cm- 
tract,  [1901]  1  Ch.  93. 
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auctioneer  at  the  sale  is  agent  for  both  seller  and  buyer,  so  as  to  bind  them 
by  his  signature ;  but  the  moment  the  sale  is  over  the  same  principle  does 
not  apply,  and  the  auctioneer  is  no  longer  the  agent  of  both  i)arties,  but  of 
the  seller  only,  and  the  signature  of  the  seller  or  his  agent  cannot  bind  the 
buyer.'"  ^  The  same  rule  applies  wheie  any  alterations  are  made  in  the  con- 
ditions of  sale  after  the  property  has  been  knocked  down.-  One  of  the 
parties  to  a  sale  of  goods  of  the  pi-ice  of  £l(i  or  upwards  cannot  act  as  an 
agent  for  the  other  party  so  as  to  bind  him  under  the  statute  by  signing  for 
him  a  memorandum  of  the  sale ;  ^  hence,  if  an  auctioneer  brings  an  action 
in  his  own  name  to  recover  tlie  price  of  goods  sold  by  him  at  auction,  he 
cannot  rely  on  his  own  signature  of  the  defendant's  name  in  his  sale  book 
as  a  compliance  with  the  statute  ;  ■*  though,  where  the  signature  in  question 
was  entered  in  the  sale  book  by  the  auctioneer's  clerk  in  the  sight  of  all 
parties,  it  was  held  sufficient.* 

A  broker  is  an  agent  employed  to  make  bargains  and  contracts  between 
third  persons  in  matters  of  trade,  commerce  or  navigation  for  a 
pecuniary  compensation  called  "brokerage"  or  "commission."  He  is 
"  lawfully  authorised  "  to  bind  his  principal.*^  A  broker  who  acts  both  for 
the  vendor  and  for  the  purchaser  of  goods  undoubtedly  binds  either  of  his 
principals  by  signing  a  note  or  memorandum  in  writing  of  the  bargain 
concluded  between  them  ;  though,  if  a  party  to  the  contract,  the  broker 
could  not  sign  it  as  agent  for  the  defendant."  He  cannot  sue  in  his  own 
name  on  a  contract  made  by  him  as  broker.^  By  the  practice  of  share- 
brokers  and  stockbrokers  in  the  City  of  London,  when  a  contract  of  sale  is 
made  through  the  medium  of  a  broker  and  is  entered  by  the  broker  in  his 
books  and  signed,^  such  an  entry  constitutes  the  contract  and  binds  the 
parties  ;  for  he  is  authorised  by  the  one  party  to  sell,  and  by  the  other  to 
buy.  "When  the  broker  has  reduced  the  transaction  to  writing  and 
signed  it  as  their  common  agent,  it  l)iuds  them  both  as  if  both  had  signed 
it  with  their  own  hand.s. 

It  is  further  the  practice  for  the  broker  to  send  what  are  called  the 
bought  and  sold  notes  to  his  principals — the  "■  bought  note "  to  the 
buyer,  and  the  "  sold  note  "  to  the  seller — to  show  that  he  has  acted 
upon  their  instructions.  Frequently  he  sends  these  notes  without 
entering  or  signing  any  contract  in  his  book.  If  the  notes  agree,  they 
constitute  a  binding  contract ;  but  if  tliere  is  any  materi?l  variance  between 
them,  they  are  both  nullities,  and  there  is  consequently,  in  the  absence  of 
part    payment  and   part  acceptance,   no   binding  contract   between  the 

1  Per  PoUock,  C.  B.,  in  Mews  v.  Carr  (1856),  1  H.  &  N.  at  p.  488. 

*  See  Sykeg  v.  (rilcK  (LSSy),  .">  M.  &  W.  (545,  651  :  followed  in  Williaiiif  v.  EvaTit 
(1866),  L.  K.  1  Q.  B.  3.->-'. 

»  Graham  v.  Muston  (1839),  5  Bing.  N.  C.  603. 

*  Farebrother  v.  Simmont  (1822),  5  B.  &  Aid.  333. 

6  BirrI  v.  Boulter  (1833),  4  B.  &  Ad.  443  ;  ajid  see  Peirce  v.  Corf  (1874),  43  L.  J. 
Q.  B.  T>2.  51  ;  and  Bell  v.  Baih,  [1897]  1  Ch.  663. 

6  Thompson  v.  Gardiner  (1876),  1  C.  P.  D.  777.  A  broker  cannot,  howeTM, 
delegate  his  authority  without  the  consent  of  his  principal. 

7  Sharman  v.  Brandt  (1871),  L.  R.  6  Q.  B.  720. 

8  Fairlic  v.   Fenton  (1870),  L.   R.  5  Ex.  169. 

»  Noble  V.  Ward  (1867),  L.  R.  2  Ex.  135.  A  broker  signing  in  that  character 
may  I  by  local  iisa<:c  incur  liability  as  principal  :  Pike  v.  Ougley  (1887),  18  Q.  B.  D.  708. 
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parties.^  A  material  alteration  in  the  sold  note  raade  by  the  buyer  with- 
out the  knowledge  or  consent  of  the  seller  will  prevent  the  former  from 
suing  on  the  contract.-  But  where  the  broker  was  employed  by  the 
seller  alone,  a  contract,  effected  by  a  note  sent  to  and  accepted  by  the 
purchaser,  was  not  avoided  by  a  variation  m  the  note  sent  to  the  seller.^ 

"  The  absence  of  a  memorandum  in  writing,  and  of  the 
other  conditions  mentioned  in  section  4  (1)  of  the  Sale  of 
Goods  Act,  does  not  make  a  contract  void  or  even  voidable. 
The  contract  is  good.  The  only  effect  of  the  non-fulfilment  of 
the  statutory  conditions  is  that  it  is  unenforceable.  And,  the 
contract  being  good,  all  the  legal  consequences  of  a  contract 
follow ;  so  that,  if  the  contract  is  for  the  sale  of  specific  goods, 
the  property  in  the  goods  passes  to  the  buyer.  It  may  be 
asked,  AVhat  happens  if  the  buyer,  after  making  the  purchase, 
refuses  to  fulfil  any  of  the  statutory  conditions  which  alone 
will  make  the  contract  enforceable  against  him  ?  The  property 
in  the  goods  has  passed  to  him,  and  it  may  be  that  he  has 
received  the  goods  themselves,  yet  he  cannot  be  sued  for  the 
price.  My  answer  is  that  the  seller  may  call  on  the  buyer  to 
pay  for  the  goods  and,  if  he  fails  to  comply,  the  seller  may 
treat  the  contract  as  rescinded.  The  effect  of  such  rescission 
would  be  to  revest  the  property  in  the  seller  and  to  entitle 
him  to  resume  possession."  * 

i  Sieveicrighi  v.  Archibald  (1851),  17  Q.  B.   103.      See  Caerleon  Tin  Plate  Co. 
7.  Hughes  (1891),  65  L.  T.  118. 

2  Mollett  V.  Wackerbarth  (18i7),  5  C.  B.  181. 

3  McCanil  v.  Strauss  ^  Co.  (1883),  1  C.  &  E.  106. 

*  Per  Bigham,  J.,  in  Taylor  v.  G.  E.  By.  Co.,  [1901]  1  K.  B.  at  pp.  778,  779, 


Chapter  V. 

VOID    AND    VOIDABLE    CONTRACTS. 

Some  contracts  are  voidable  at  the  instance  of  either  of  the 
parties.  Other  contracts  are  void  ah  initio  {e.g.,  if  theii*  object 
is  illegal  or  immoral  or  contrary  to  public  policy),  and  then  it 
is  the  duty  of  the  judge  to  stay  the  action  of  his  own  motion 
and  without  any  reference  to  the  wishes  of  the  parties.^ 

Again,  a  contract  may  be  voidable  because  of  a  defect  in 
the  capacity  of  the  parties — for  example,  the  contract  of  an 
infant  to  which  we  have  already  referred  in  the  first  chapter 
of  this  Book.  Some  contracts,  though  lawfully  made  by 
persons  of  full  capacity,  are  voidable  on  other  groimds,  such 
as  fraud,  misrepresentation  and  mistake. 

A  contract  often  contains  a  stipulation  that  it  shall  be  void 
in  a  certain  event ;  such  a  stipulation  will  be  construed 
according  to  its  natural  meaning,  subject  to  the  general  rule 
of  law  that  no  one  shall  take  advantage  of  his  own  wi'ong,  or 
(probably)  of  an  event  brought  about  by  his  own  act  or 
omission.^ 

The  consent  of  one  or  both  parties  to  a  contract  may  be 
given  under  such  conditions  as  to  make  the  consent  unreal. 
Consent  is  unreal  if  procured  by  coercion  or  "  duress."  This 
may  be  either  duress  by  threats  which  cause  fear  of  loss  of 
life  or  limb,  or  duress  by  imprisonment  where  a  man  actually 
loses  his  liberty. 

"  The  law  so  much  discourages  unlawful  confinement  that,  if  a  man  under 
duress  of  im})risonnient  or  compulsion  by  an  illegal  restraint  of  liberty 
seals  a  bond  or  the  like,  he  may  allege  this  duress  and  avoid  the  extorted 
bond.  But  if  a  man  be  lawfully  imprisoned  and,  either  to  procure  his 
discharge  or  on  any  other  fair  account,  seals  a  bond  or  a  deed,  this  is  not 
by  duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it."  ^ 

1  See  ^'orth  Western  Salt  Co.  v.  Electrolytic  Alkali  Co.,  [1914]  A.  C.  at  p.  469  ; 
MontPjiore  v.  Menday  Motor  Co.,  [1918J  2  K.  B.  841. 

•  Neiv  Zealand  Shipping  Co.  v.  Societe  des  Ateliers,  [1919]  A.  C.  1. 
»  1  Bla.  Com.  186. 
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''  Duress  of  the  person,"  whether  by  imprisonment  or  by 
threats,  always  vitiates  consent,^  and  therefore  renders  the 
contract  voidable.  It  is  more  doubtful  whether  ''  duress  of 
goods  "  would  avoid  a  contract." 

"  Where  goods  are  unlawfully  detained,  or  an  injurious  act  is  about  to  be 
done  to  them,  or  if  some  act  \Yhich  it  was  the  duty  of  a  party  to  do  in  respect 
of  them  be  refused  to  be  done  unless  money  be  paid,  and  the  money  be  paid 
under  protest  as  the  only  means  of  avoiding  the  immediate  injury  which 
would  result,  the  money  so  paid  may  be  recovered  back."  ^ 

A  contract  made  by  a  person  under  duress  is  voidable  at 
his  option.  If  the  will  of  the  contracting  party  is  coerced,  it 
does  not  matter  whether  the  pressure  be  physical  or  moral.'' 

"The  plaintiff  extorted  a  contract  from  a  wife  by  threats  of  crimin.il 
proceedings  against  her  husband,  if  she  did  not  comply  :  those  proceedings 
being  such  that,  if  taken,  they  would  probably  have  resulted  in  the  ruin  of 
the  husband  and  the  disgrace  of  his  wife  and  children."  ^  "  Pressure, 
which  amounted  to  torture,  was  applied  in  order  to  coerce  the  defendant 
into  signing  the  contract."*'  The  Court  therefore  refused  to  enforce  the 
contract  so  procured.  '•  An  English  Court  will  not  help  him  to  enforce  it, 
whatever  may  be  the  law  of  the  country  in  which  the  contract  was  made."  ' 

A  contract  may  also  be  rescinded,  if  it  has  been  obtained  by 
any  unconscientious  use  of  power  arising  out  of  the  circum- 
stances and  conditions  of  the  contracting  pai'ties.  Such  a 
misuse  of  power  is  called  "  undue  influence."  Whenever 
"  the  relative  position  of  the  parties  is  such  as  prima  facie  to 
raise  this  presumption,  the  transaction  cannot  stand  unless 
the  person  claiming  the  benefit  of  it  is  able  to  repel  the  pre- 
sumption by  contrary  evidence,  proving  it  to  have  been,  in 
point  of  fact,  fair,  just  and  reasonable.  .  .  .  It  is  sufficient 
for  the  application  of  the  principle,  if  the  parties  meet  under 
any  such  cu'cuinstances  as  to  give  the  stronger  party  dominion 
over  the  weaker;  and  such  power  and  influence  are  generally 
possessed,  in  every  transaction  of  this  kind,  by  those  who 

1  Scott  Y.  Sebright  (1886),  12  P.  D.  21  ;    Ford  v.  Stier,  [1896]  P.  1. 

2  See  the  remarks  of  Parke.  B.,  in  Atlee  v.  Backhoicse  (1838),  3  M.  &  W.  at 
p.  650. 

3  Per  cur.  in  Glyn7i  v.  Thomas  (1856),  11  Exch.  at  pp.  878,  879  ;  andsee per  cur. 
in  WaUelieU  v.  Xeichon  (18-14).  (>  Q.  B.  at  p.  280. 

^  See  Kaufman  v.  Gerson,  [190i]  1  K.  B.  at  p.  597. 

*  Per  Romer,  L.  J.,  ib.  at  p.  599.     (See  the  remarks  of  Bowen,  L.  ^.AnJonet 
V.  Merionethshire  Permanent  Building  Society,  [1892}  1  Ch.  at  p.  186.) 
6  Per  Mathew,  L.  J.,  ib.  at  p.  600. 
'  Per  ColUns,  M.  R.,  ib.  at  p.  598. 
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trade  upon  the  follies  and  vices  of  unprotected  youth, 
inexperience  and  moral  imbecility."  ^ 

Bargains  with  heirs,  reversioners  or  expectants  made 
in  the  life  of  the  father  are  also  viewed  with  suspicion.^ 
Any  such  bargani  will  be  set  aside,  if  it  is  shown  that 
the  parties  dealt  on  unequal  terms  and  that  the  agree- 
ment was  unfair.  In  -this  connection  the  youth  of  the 
victim  and  the  absence  of  proper  professional  advice  are  very 
important. 

The  remedy  was  originally  equitable;  but  every  Court  has 
now  power,  by  the  Money-lenders  Act,  1900,^  to  reopen 
bargains  where  the  interest  charged  is  excessive  and  the 
transaction  harsh  and  unconscionable,  and  this  whether  the 
transaction  could  or  could  not  have  been  impeached  in  equity. 
"  There  are  two  cases  contemplated  by  the  Act — one  where 
the  interest  is  excessive  and  the  transaction  harsh  and 
unconscionable  ;  the  other  where  the  interest  is  excessive 
and  the  transaction  is  such  that,  without  the  necessity  of 
proving  the  transaction  to  be  harsh  and  unconscionable,  a 
Court  of  Equity  would  give  relief."  * 

Xo  rule  can  be  stated  as  to  what  will  be  considered  "excessive  interest ;" 
in  one  case  75  per  cent,  was  held  a  reasonable  rate,  and  no  relief  was 
criven.^  There  had  been  no  misrepresentation  or  pressure  on  the  part  of 
the  lender,  as  the  borrower  fully  understood  the  transaction  and  voluntarily 
agreed  to  pay  the  interest  demanded. 

The  undue  influence  may  be  parental,'^  spiritual'  or  pro- 
fessional— as  where  a  solicitor  induced  a  married  woman,  who 
had  no  independent  advice,  to  convey  some  of  her  property  to 
his  own  son.'^  But  if  the  undue  influence  be  subsequently 
removed,  and  the  agreement  appears  to  have  been  confirmed 

»  Per  Lord  Selborne,  L.  C,  in  Earl  of  Aylesford  v.  Morris  (1873),  L.  R.  8 
Ch.  at  p.  491. 

»  See  the  learned  judgment  of  Lord  Hardwicke  in  Chetterfield  v.  Janssen  (1751), 
1  Atk.  at  p.  353  ;    1  White  and  Tudor's  Lr.  C,  7th  ed.,  at  p.  300. 

»  63  &;  64  Vict.  c.  51,  s.  1  ;  and  see  1  *:  2  Geo.  V.  c.  3«. 

*  Per  Lord  Macnaghten,  in  Samuel  v.  Newbold.  [1906]  A.  C.  at  p.  469,  following 
In  re  A  Debtor,  [1903]  1  K.  B.  705. 

^'  Carringtons,  Ltd.  v.  Smith.  [1906]  1  K.  B.  79  ;  and  see  cases  cited  there. 

«  De  Witte  v.  Addison  (1899),  80  L.  T.  207  ;  Powell  v.  Powell,  [1900]  1  Ch.  243 
(step-mother  and  step-daughtei). 

'  See  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145  ;  Morley  v.  Loughnam,  [1893]  1 
Ch.  736. 

»  WUlity.  Barron.  [1902]  A.  C.  271  ;    and  see  Wright.v.  Carter.  [1903]  1  Ch.  27. 
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by  the  subsequent  conduct  of  the  parties,  the  contract  will 
stand. 

Thus,  where  a  patient  made  a  gift  to  her  doctor,  and  upheld  the  transaction 
after  the  confidential  relation  between  the  parties  had  ended,  the  gift  was 
not  disturbed.! 

Marriage  is  a  contract  of  a  very  special  character,  as  the 
State  has  an  interest  in  it  as  well  as  the  parties  themselves 
whose  status  will  be  affected  by  it.  The  mere  presence 
of  fraud  is  not  of  itself  sufficient  to  annul  a  marriage. 
If  there  was  in  fact  consent,  it  is  immaterial  that  such 
consent  was  induced  by  fraud;  the  marriage  is  annulled 
"  not  because  of  the  presence  of  fraud,  but  because  of  the 
absence  of  consent."  ^  Disparity  in  the  condition  or  fortune 
of  the  consenting  party  to  a  marriage  does  not  affect  the 
reality  of  the  consent.^ 

Except  in  the  case  of  marriages,  fraud  vitiates  everything. 
Hence  no  contract  obtained  by  fraud  can  be  enforced  against 
the  party  defrauded,  although  he  may  affirm  it  if  with  full 
knowledge  of  the  facts  he  chooses  so  to  do.  A  contracting 
party,  who  has  been  the  victim  of  fraud,  may  either — 

(i.)  apply  to  the  Court  to  have  the  contract  cancelled  on 
that  ground ;  or 

(ii.)  he  may  elect  to  affirm  the  contract  and  may  demand 
its  completion  or  else  damages  for  non-completion ;    or 

(iii.)  he  may  bring  an  action  for  damages  for  deceit,  and 
this  even  if  he  has  lost  his  right  to  avoid  or  affirm  the 
transaction  by  delaying  too  long. 

"  Contracts  which  may  be  impeached  on  the  ground  of  fraud  are  not 
void,  but  voidable  only  at  the  option  of  the  party  who  is  or  may  be  injured 
by  the  fraud ;  subject  to  the  condition  that  the  other  party,  if  the  contract 
be  disaffirmed,  can  be  remitted  to  his  former  state."  *  If  a  man  makes  a 
promise  which  he  never  means  to  fulfil,  that  is  a  fraudulent  promise,  and  it 
entitles  the  defrauded  promisee  to  rescind  the  contract  ^ — unless,  indeed, 
an  innocent  third  party  has  meanwhile  acquired  rights  under  it.  If  goods 
sold  under  a  fraudulent  contract  of  sale  are  pledged,  the  pledgee  obtains 

1  Mitchell  V.  Homfray  (1881),  8  Q.  B.  D.  587  ;  and  see  Savery  v.  King  (1856), 
5  H.  L.  Gas.  627. 

"  Per  Sii  F.  H.  Jeune,  President,  in  Moss  v.  Moss,  [1897]  P.  at  p.  269. 
^  See  cases  cited  ib.  at  p.  269. 

^  Per  cur.  in  Urquhart  v.  Macpherson  (1878),  3  App.  Gas.  at  pp.  837,  838. 
^  Clough  V.  L.  ^  N.  W.  Ry.  Co.  (1871),  L.  R.  7  Ex.  26. 
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a  irood  title.^  Or  if  a  man  be  induced  by  fraud  to  take  shares  in  a 
company,  and  tlie  company  is  wound  up  l)cfore  lie  can  disaffirm  the  con- 
tract, lie  loses  his  right  to  rescind,  for  the  position  of  the  parties  has  been 
altered.-  "  Where  oue  of  two  innocent  parties  must  suffer  from  the  fraud 
of  a  third,  the  loss  should  fall  on  the  one  who  enabled  the  third  party  to 
commit  the  fraud." ^ 

It  is  also  a  defence  to  any  action  brought  on  a  contract 
that  the  plaintiff  was  guilty  of  fraud  in  procuring  the  defen- 
dant to  enter  into  the  contract.  But  it  is  no  defence  that 
the  defendant  was  induced  to  enter  into  it  by  the  fraud  of 
some  third  person,  if  the  plaintiif  be  innocent  of  all  know- 
ledge of  or  complicity  in  the  fraud,  and  has  obtained  no 
benefit  thereby,  and  is  neither  the  principal  nor  the  agent  of 
tlie  fraudulent  person. 

Thus,  where  a  defendant  was  induced  by  the  fraud  of  a  solicitor  to  execute 
a  mortgage  deed  containing  the  usual  covenants,  and  an  action  was  sub- 
i^equently  brought  against  him  on  those  covenants  by  a  transferee  of  the 
mortgage,  it  Avas  held  that  he  could  not  successfully  plead  either  the  fraud 
of  the  solicitor,  or  that  the  deed  was  not  his  deed.-* 

In  order  to  establish  fraud,  it  must  be  shown — 

(i.)  that  a  material  misrepresentation  was  made  which  was 
false  to  the  knowledge  of  the  man  who  made  it ; 

(ii.)  that  it  was  intended  to  induce  the  person  to  whom  it 
was  addressed  to  act  in  some  way ; 

(iii.)  that  the  latter  was  thereby  deceived,  and  induced  so 
to  act ;  and 

(iv.)  that  he  in  consequence  suffered  damage. 

The  fraudulent  misrepresentation  may  be  either  by  words 
or  by  conduct.  It  must  have  been  made  either  with  know- 
ledge of  its  falsehood,^  or  with  such  reckless  disregard  as  to 
its  truth  or  falsity  that  the  law  holds  the  speaker  to  be  as 
responsible  as  if  he  had  asserted  what  he  knew  to  be  untrue.*^ 

1  Babcock  V.  Laxcson  (1879),  4  Q.  B.  D.  394  ;  (1880),  5  Q.  B.  D.  284  ;  see  Sale 
of  iJoods  Act,  IKiJS  (.->»;  \:  Tu  Vicl.  c.  71),  s.  24  (2),  poxt,  p.  7'jy. 

*  Oakes  V.  Turqiuind  (1867),  L.  R.  2  H.  L.  325  ;  and  see  In  re  General  Railwaij 
Syndicate,  [1900]  1  Ch.  365. 

•*  Per  cur.  in  Babcock  v.  Lawson  (1879),  4  Q.  B.  D.  at  p.  401  ;  cf.  the  remarks 
of  Aahursi,  J.,  in  Lickbarroic  V.  Mama  (17'J4),  1  Siiiitli,  I..  ('.,  12Lh  ud.,  at  pp.  734, 
73r».  But  the  rule  is  not  universal  :  see  the  remarks  of  Vaughan  Williams,  L.  J., 
in  Farquharson  v.  Kimj,  [1901]  2  K.  B.  at  p.  712. 

*  Hmcatsony.  Webb,  [1907]  1  Ch.  537  ;    [1908]  1  Ch.  1. 

'■'  Dickson  V.  Renter's  Telegraph  Co.  (1877),  3  C.  P.  D.  1  ;  Dernj  v.  Peek  (1889), 
14  App.  Cas.  337. 

"  Reese  River  Mining  Co.  v.  Smith  (1869),  L.  R.  4  H.  L.  79  ;  and  see  Evans  v. 
Edmonds  (1853),  13  C.  B.  at  p.  786. 
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Mere  carelessness  iii  making  statements  does  not  found  an 
action  for  deceit,  unless  there  is  a  duty  to  be  careful/  nor 
does  "  the  passive  acquiescence  of  the  seller  in  the  self- 
deception  of  the  buyer."  -  "  Mere  non- disclosure  of  material 
facts,  however  morally  censurable,  would  form  no  ground  for 
an  action  for  deceit  or  misrepresentation.  There  must  be 
some  active  misstatement  of  fact,  or  at  all  events  such  a 
partial  and  fragmentary  statement  of  fact,  as  that  the  with- 
holding of  that  which  is  not  stated  makes  that  which  is 
stated  absolutely  false."  ^  A  statement  is  not  false  if  it  is 
substantially  correct.* 

To  make  a  genuine  statement  of  intention  and  afterwards 
to  change  one's  mind  is  not  actionable,^  though  a  false  expres- 
sion of  present  intention  may  be  so.^  It  has  been  held  that 
a  statement  which  is  in  fact  true  may  amount  to  fraud,  if 
intended  to  mislead  ; "  if  a  statement  might  be  understood 
either  in  a  true  or  in  a  false  sense,  the  plaintiff  must  prove  it 
was  meant  to  be  believed  in  the  false  sense. ^  The  defendant's 
motive  for  making  the  false  statement  is  unimportant.  If  the 
defendant  knowingly  made  a  false  representation,  it  is 
immaterial  that  he  really  believed  that  it  would  subsequently 
become  true  or  that  he  acted  for  the  best.^  The  fraud  may 
consist  of  a  number  of  statements  {e.g.,  in  a  company's 
prospectus),  not  in  one  specific  statement  only.^° 

In  an  action  to  set  aside  a  contract  on  the  ground  that  it 
was  obtained  by  a  misrepresentation  made  by  the  defendant, 
it  is  not  enough  for  the  plaintiff  to  prove  merely  that  the 
defendant  intended  him  to  act  upon  the  misrepresentation  ;  he 

^  See  the  remarks  of  Bowen,  L.  J.,  in  Low  v.  Bouverie,  [1891]  3  Ch.  at  p.  105  ; 
and  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491. 

2  Per  Cockburn,  C.  J.,  in  Sinith  v.  Hughes  (1871),  L.  R.  6  Q.  B.  at  p.  603. 
^  Per  Lord  Cairns  in  Peek  v.  Gurney  (1873),  L.  R.  6  H.  L.  at  p.  403. 
^  PaiLuon  V.  Watson  (1778),  2  Cowp.  785. 

5  Chachcick  v.  Manning,  [1896]  A.  C.  231. 

6  Clough  V.  L.  ^'  N.  W.  By.  Co.  (1871),  L.  R.  7  Ex.  26  ;  and  see  the  remarks  of 
Bowen,  L.  J.,  in  Edgington  v.  FitzTnmirice  (1885),  29  Ch.  D.  at  p.  483. 

'   See  Gluckstei7i  v.  Barnes,  [1900]  A.  C.  at  p.  250. 

*  Glasier  v.  Rolls  (1889),  42  Ch.  D.  436. 

^  Polhill  V.  Walter  (1832),  3  B.  &  Ad.  114  ;  and  see  Pasley  v.  Freeman  (1789),  2 
Smith,  L.  C,  11th  ed.,  66. 

"5  See  the  remarks  of  Lord  Halsbury,  L.  C,  in  Aaron's  Beefs  v.  Twiss,  [189(5] 
A.  C.  at  p.  281.  As  to  the  liability  of  a  director  for  misstatements  contained  in 
the  prospectus  of  a  company,  see  the  Companies  (Consolidation)  Act,  1908  (8 
Edw.  VII.  c.  69),  s.  84,  which  re-enacts  the  provisions  of  the  Directors'  Liability 
Act,  1890  (53  &  54  Vict.  c.  64)  ;  and  see  a/ite,  pp.  554,  557. 
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must  also  show  that  he  was  in  fact  misled  by  it/  It  is  no 
defence  to  say  that  the  plaintiff  could  have  found  out  the 
truth,'  or  that  he  was  only  in  part  induced  by  the  falsehood.^ 
But  the  "  puffing ''  of  goods  by  salesmen,  perhaps  because 
the  buyer  is  supposed  to  discount  it,  can  seldom  found  an 
action.     The  rule  caveat  emptor  is  of  wide  application. 

The  fraud  of  an  agent,  acting  within  the  scope  of  his 
employment,  makes  both  principal  and  agent  liable.*  This 
is  so  although  the  agent  acted  for  his  own  private  benefit, 
and  not  for  the  benefit  of  his  principal,  pro\dded  the  agent 
was  acting  within  the  scope  of  his  authority.^  An  agent, 
acting  outside  the  scope  of  his  employment,  is  liable  himself, 
but  does  not  make  his  principal  liable  either  in  tort  or  con- 
tract.*' If  an  agent,  acting  within  the  scope  of  his  authority, 
makes  a  material  representation  which  he  does  not  know  to 
be  false  though  his  principal  does,  the  principal,  but  not  the 
agent,  is  liable  in  an  action  for  fraud.  In  either  case  the 
contract  can  be  set  aside  because  of  the  material  misrepre- 
sentation. "  The  principal  and  the  agent  are  one,  and  it  does 
not  signify  which  of  them  made  the  incriminated  statement 
or  which  of  them  possessed  the  guilty  knowledge."  ^ 

Apart  from  fraud,  the  consent  of  a  contracting  party  may 
liave  been  procured  by  innocent  misstatements  or  by  innocent 
withholding  of  information.  Such  innocent  misrepresenta- 
tion does  not  give  rise  to  an  action  of  deceit,  though  (like 
fraud)  it  may  be  a  ground  for  rescinding  the  contract  or  for 
refusing  specific  performance  of  it.^ 

1  See  the  remarks  of  Cotton,  L.  J.,  in  Arkwright  v.  Newbold  (1881),  17  Oh.  D. 
at  p.  324. 

»  lledqrave  v.  Hurd  (1881),  20  Ch.  D.  1  ;  and  see  Smith  v.  Laiul.  A-c,  Corp.,  (1884), 
28  Ch.  D.  7. 

8  Ree»e  River  Mining  Co.  v.  Smith  (1869),  L.  R.  4  H.  L.  79. 

«  Banvick  v.  English  Joint  Stock  Bank  (1867),  L.  R.  2  Ex.  259  ;  Llotjd  v.  Grace, 
Smith  4-  Co.  [1912]  A.  C.  71(i.  As  to  partners  see  Clcather  v.  Twisden  (1883),  28 
Ch.  D.  340  ;  Oppenhrimcr  v.  Frazer.  [1907]  2  K.  B.  50 ;  as  to  husband  and  wife,  see 
Erie  V.  Kinyscote,  [i;»00]  2  Ch.  .'585. 

«  Lloyd  V.  Grace,  Smith  Jj-  Co.,  [I!>12]  A.  C.  716,  overruling  the  dicta  of  Lord  Bowen 
in  liritixh  Mvtnul  Banking  Co.  v.  Charnwood  Forent  Ry.  Co.  (1887),  18  Q.  B.  D.  at 
p.  718,  and  of  Lord  Davey'in  Ruhen  v.  Great  Fingall  Connolidated,  [1906]  A.  C.  at 
p.  445  ;  and  see  Joseph  Rand,  Ld.  v.  Craiq,  [11)19]  1  Ch.  1. 

«  Udell  V.  Atherton  (1861),  7  H.  &  N.  172. 

7  Per  Lord  Loreburn.  L.  C.  in  S.  Pearxon.  ,<■  Son  v.  Duhlin  Corp..  [19u7]  A.  C.  at 
p.  364,  approved  bv  I/ord  Halsbiirv,  pp.  358.  3.59. 

8  See  the  judgment  of  Cotton,  L.  J.,  in  Arktoright  v.  Neivbold  (1881),  17  Ch.  D. 
at  p.  320  ;  Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1  ;  and  the  judgment  of  Lord 
Bramwell  in  Derry  v.  Peek  (1889),  14  App.  Cas.  at  p.  347. 
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Sometimes,  as-^for  example  in  a  lease,  parties  stipulate 
that  if  one  party  breaks  certain  conditions  in  the  contract, 
the  other  party  shall  be  entitled  to  rescind  the  whole  trans- 
action. So  in  less  formal  contracts  the  parties  may  make  the 
existence  of  their  agreement  depend  upon  the  truth  of  matters 
which  are  either  expressed  or  assumed  in  it.  Such  statements 
or  promises  are  preliminary  stipulations  or  "conditions," 
which  form  the  basis  of  the  contract ;  if  they  prove  to  be 
untrue  or  are  unfulfilled,  the  party  to  whom  they  are  made 
is  entitled  to  be  discharged,  if  he  wishes,  from  his  liabilities 
under  the  contract.  There  may  also  be  terms  in  a  contract 
which  do  not  actually  go  to  the  root  of  it ;  these  are 
usually  called  "  warranties  "  and,  if  broken,  do  not  dis- 
charge the  contract,  but  support  an  action  for  damage 
sustained  through  their  non-fiTlfilment.  The  question  whether 
a  representation  is  vital  to  the  contract  or  only  subsidiary 
is  a  matter  of  interpretation  according  to  the  facts  of  each 


Where  by  a  charter-party  it  was  agreed  that  the  plaintiff's  ship  "  now  in 
the  port  of  Amsterdam  "  should  go  to  Newport  and  there  load  coals  for 
Hong  Kong,  and  it  afterwards  appeared  that  the  ship  was  not  then  in 
Amsterdam  and  did  not  arrive  there  until  four  days  after  the  date  of  the 
charter-party,  it  was  held  that  the  misstatement  was  intended  by  the 
parties  to  be  a  condition,  the  breach  of  which  discharged  the  defendant 
from  the  contract,  and  that  he  had  therefore  acted  within  his  rights  in 
refusing  to  load  the  ship  when  she  arrived  at  Newport.- 

It  is  difficult  to  define  how  far  a  party,  who  makes  an 
innocent  misstatement  not  amounting  to  a  condition  or  a 
warranty,  is  to  be  taken  to  know  that  such  a  misstatement 
actually  induces  the  contract.  In  certain  kinds  of  agreements 
(known  as  contracts  uhcrrima'  jidci)  the  amplest  good  faith  is 
required  between  the  parties ;  each  is  bound  to  tell  the  other 
everything  that  miglit  affect  his  judgment.     Such  are  : — 

(i.)  Contracts  of  insurance.  In  a  contract  of  marine  insur- 
ance there  must  be  "no  misrepresentation  or  concealment 
either  by  the  insured  or  by  any  one  who  ought,  as  a  matter  of 

^  As  to  the  distinction  between  a  condition  and  a  warranty,  see  the  Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  s.  11,  and  post,  pp.  792.  793. 
2  Behn  v.  Bumess  (1862),  3  B.  &  S.  751. 
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business  and  fair  dealing,  to  have  stated  or  disclosed  the  facts 
to  him  or  to  the  underwriter  for  him."  ^  So  also  with  fire 
and  life  assurance,"  though  life  assui-ance  differs  in  that  it 
is  not  a  mere  contract  of  indemnity,  but  entitles  the  assured 
to  receive  the  exact  sum  for  which  he  has  insured.^  We  shall 
deal  more  fully  with  contracts  of  insurance  in  a  later  chapter.* 

(ii.)  Contracts  for  sale  of  land.  In  these,  "  w^here  the  mis- 
description, although  not  proceeding  from  fraud,  is  in  a 
material  and  substantial  point  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed 
that,  but  for  such  misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  at  all,  in  such  case  the 
contract  is  avoided  altogether,  and  the  purchaser  is  not  bound 
to  resort  to  the  clause  of  compensation."  '"  But  commendatory 
expressions,  such  as  "  mere  flourishing  description  by  an 
auctioneer,"  will  give  the  injured  party  no  remedj^^ 

(iii.)  Contracts  for  the  allotment  of  shares.  The  promoters 
and  directors  of  a  company,  when  offering  its  shares  to  the 
public,  '  •  are  bound  to  state  everything  with  strict  and 
scrupulous  accuracy,  and  not  only  to  abstain  from  stating  as 
fact  that  which  is  not  so,  but  to  omit  no  one  fact  within  their 
knowledge  the  existence  of  which  might  in  any  degree  affect 
the  natui-e,  extent  or  quality  of  the  privileges  and  advantages, 
which  the  prospectus  holds  out  as  inducements  to  take 
shares."  ^ 

A  prospectus,  which  does  not  give  certain  specified  information,  is  now 
by  virtue  of  section  81  of  the  Companies  (Consolidation)  Act,  1908,* 
deemed  to  be  fraudulent,  and  any  one  who  has  been  misled  by  such  a 
prospectus  into  taking  shares  can  not  only  bring  an  action  to  have  the 

1  Per  Lindley,  L.  J.,  in  Blackburn  v.  Vigors  (1886),  17  Q.  B.  D.  at  p.  578  ;  and 
see  the  judgment  in  lonides  \.  Pender  (1874),  L.  R.  9  Q.  B.  at  pp.  537,  538. 

*  lAmdon  Assurance  Co.  v.  Hansel  (1879),  11  Ch.  D.  363  ;  Joel  v.  Law  Union, 
^•c,  Insurance  Co.,  [1908]  2  K.  B.  863. 

8   See  Dolby  v.  India,  ^c,  Life  Insurance  Co.  (1854),  24  L.  J.  C.  P.  1. 

«   Seepo*^  Chap.  XV.,  p.  920. 

«  Per  Tindal,  C.  J.,  in  Flight  v.  Booth  (1834),  1  Bing.  N.  C.  at  p.  377.  But  the 
parties  may  provide  for  compensation  in  case  of  misdescription,  and  the  injured 
party  may  sue  on  .such  a  provision  after  the  property  has  passed  :  Palmer  v. 
Johnson  (]884),  13  Q.  B.  D.  351. 

0  Dimmock  v.  Hallett  (1866),  L.  R.  2  Ch.  21.  27.  But  see  Smith  v.  Land,  ^c, 
Corporation  (1884),  28  Ch.  D.  7  ;    Carlish  v.  Salt,  [1906]  1  Ch.  335. 

'  Per  Kindersley,  V.-C,  in  New  Brunswick,  ^c,  liy.  Co.  v.  Muggeridge  (1860), 
1  Drew.  &  Smale,  at  pp.  381,  382.  See  Central  Venezuela  By.  Co.  v.  Kisch  (1867), 
L.  R.  2  H.  L.  .-It  p.  113  ;   Peek  v.  Gurney  (1S73),  L.  R.  6  H.  L.  at  p.  403. 

s  8  Edw.  VII.  c.  69. 
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contract  rescinded,  but  he  can  also  sue  the  directors  personally  for 
damages.^  By  section  84  of  the  same  Act,  a  director  is  also  liable 
personally  to  any  one  who  has  taken  shares  upon  the  strength  of  statements 
in  the  prospectus  which  were  in  fact  untrue,  unless  the  directors  or  other 
persons  responsible  for  the  prospectus  show  that  they  had  reasonable 
grounds  for  believing  the  statements  to  be  true.^ 

So,  also,  in  contracts  between  company  promoters  and  the  company,  the 
promoters  must  "  fully  and  fairly  disclose  to  the  company  all  material  facts 
which  the  company  ought  to  know."  ^ 

(iv.)  Contracts  of  sm-etyship  and  partnership,  though  not 
strictly  conti-acts  uherrimce  fidei,*  yet  require,  when  once 
they  have  been  actually  entered  into,  full  disclosure.^ 
Where  there  is  any  kind  of  fiduciary  relationship  between  the 
parties,  e.g.,  if  they  are  solicitor  and  client  or  guardian  and 
ward,  full  disclosure  is  necessary  in  their  contracts. "^  So 
also  in  family  arrangements  for  the  settlement  of  family 
property. 

The  consent  of  the  contracting  parties  may  be  unreal  by 
reason  of  mistake.  It  is,  however,  no  defence  to  an  action  on 
a  contract  that  it  was  entered  into  under  a  mistake  as  to  a 
general  principle  of  law.^  But  a  mistake  as  to  a  private  right 
at  law  may  avoid  an  agreement — for  example,  if  a  man 
mistakenly  agreed  to  buy  what  was  already  his  oa\ii  property.^ 
And  a  mistake  of  mixed  law  and  fact  would  have  the  same 
effect. 

Again,  a  mistake  as  to  a  material  fact  will  avoid  a  contract 
in  three  cases : — 

(i.)  Mistake  as  to  the  subject-matter  of  the  contract.  The 
parties  may  be  thinking  of  different  things,  or  they  may  be 
mistaken  as  to  the  existence  of  the  subject-matter  of  the 
contract. 

1  See  Smith  v.  Chadwick  (1883),  9  App.  Cas.  187  ;  Derry  v.  Peek  (1889),  14 
App.  Cas.  337. 

2  The  section  re-enacts  the  provisions  of  section  3  of  the  Directors'  Liability  Act, 
1890  (53  k,  54  Vict.  c.  64),  passed  in  consequence  of  the  decision  in  Derry  \.  Peek, 
supra.    See  McConnel  v.  Wright,  [1903]  1  Ch.  546. 

^  Per  Lindley,  M.  R.,  in  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch. 
at  p.  422. 

^  See  the  judgment  of  Fry,  J.,  in  Davies  v.  London  and  Provincial  Insurance  Co. 
(1878),  8  Ch.  D.  at  p.  475.' 

5  See,  for  example.  Phillips  v.  Foxall  (1872),  L.  R.  7  Q.  B.  666. 

6  See  Dougan  v.  Macpherson,  [1902]  A.  C.  197. 

'  Powell  V.  Smith  (1872),  L.  R.  14  Eq.  85  ;    and  see  Stewart  v.  Kennedy  (1890), 
15  App.  Cas.  108. 
8   Cooper  V.  Phibbs  (1867),  L.  R.  2  H.  L.  149. 
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Thus,  wliere  the  plaintiff  and  the  defendant  contracted  about  a  cargo 
"to  arrive  fx  Peerless  from  Bombay,"  and  there  were  two  ships  of  that 
name,  both  arriving  from  Bombay,  and  the  plaintiffunderstood  the  contract 
to  refer  to  one  and  the  defendant  to  the  other,  it  was  held  that  there  was  no 
contract,  for  the  two  luinds  were  not  ad  idem}  Here,  if  the  contract  had 
contained  any  such  description  as  would  identify  one  of  the  two  ships,  it 
would  not  have  been  avoided. 

In  Couturier  v.  Haatie  -  the  parties  agreed  for  the  sale  of  a  cargo  of  corn 
which,  as  they  thought,  was  on  the  way  to  England.  As  a  matter  of  fact 
before  the  date  of  the  contract  it  had  been  unloaded  and  sold  at  Tunis, 
because  it  was  heated.  It  was  held  that  the  contract  was  void.  Similarly 
the  contract  would  be  void  if  the  subject-matter  existed,  but  was  com- 
pletely different  from  what  the  parties  supposed  it  to  be.  Unless  it  be 
completely  different,  the  contract  will  stand.  Thus  a  contract  about  a  ship 
was  held  not  to  be  void  through  mistake,  though  the  ship  had  gone 
aground  and  was  seriously  damaged.^ 

Apart  from  fraud,  "  there  is  no  legal  obligation  on  the  vendor  to  inform 
the  purchaser  that  he  is  under  a  mistake  not  induced  by  the  vendor."^  A 
man,  who  knows  of  the  mistake  (or  who  reasonably  ought  to  have  known 
of  it^)  at  the  time  of  the  contract,  cannot  insist  upon  the  contract.*^  A  man 
is  not  entitled  to  "  snap  at  an  offer  which  he  must  jaerfectly  well  know  to 
have  been  made  by  mistake." '' 

(ii.)  Mistake  in  the  act  of  ex23ressing  the  contract.  A 
man  is  entitled  to  show,  for  example,  that  he  wholly  mis- 
understood the  nature  of  the  document  which  he  signed,  so 
that  his  mind  did  not  go  with  his  act. 

AVhere  an  old  and  short-sighted  man  indorsed  a  bill  of  exchange  on  the 
assurance  that  it  was  a  guarantee,  and  was  afterwards  sued  on  the  bill  by 
a  stranger  to  whom  it  had  been  indorsed,  it  was  held  that  the  stranger, 
though  innocent  of  fraud,  could  not  recover  on  the  bill.*  If  an  illiterate 
man  signs  a  deed  which  is  described  to  him  as  something  which  in  fact  it 
is  not,  the  deed  is  void.^  If  a  man,  without  negligence,  signs  a  promissory 
note  under  the  mistaken  impression  that  he  is  merely  witnessing  a  document, 
he  is  not  liable.'*' 

1  Rai]les  Y.  Wichelhaus  (1864),  2  H.  &  C.  906.  Of.  Hodges  v.  Horsfall  (1829),  1 
Russ.  L  M.  116  ;    Smidt  v.  Tiden  (1874),  L.  R.  9  Q.  B.  446. 

2  (1856;,  5  H.  L.  Gas.  673  ;  see  Strickland  v.  Turner  (1852),  7  E.\ch.  208  (an 
annuity  for  the  life  of  a  man  already  dead)  ;  and  Scott  v.  Coulson,  [1903]  2  Ch. 
249. 

8  Barr  v.  Gibson  (1838),  3  M.  k.  W.  390.  See  Kennedy  v.  Panama,  ^'c..  Mail  Co. 
(1867),  L.  R.  2  Q.  B.  580. 

<  Per  Blackburn,  J.,  in  Smith  v.  Hughes  (1871),  L.  R.  6  Q.  B.  at  p.  607.        Cf. 
Hill  V.  Halls  (lS.->7).  2  H.  it  N.  2'.t;»,  .Sor.  ;    Ward  v.  Hohbs  (1877).  4  App.  Ca.s.  l.S. 
'  Paget  v.  Marshall  (1884),  28  Ch.  D.  255. 
6  Webster  v.   Cecil  (1861).  30  Beav.  62. 
'  Per  James,  L.  J.,  in  Tamplin  v.  James  (1879),  15  Ch.  D.  at  p.  221. 

9  Foster  v.  Mackinnon  (1869),  L.  R.  4  C.  P.  711. 

9   Thorouqhyond's  Caxe  (1583),  2  Ke]).  it  :   ami  antr,  p.  (;78. 

*"  I^ewit'y.  Clay  (1898),  67  L.  J.y.B.  224.    Ste  Howatson  v.  Webb,  [1908]  1  Ch.  1. 
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Mistakes  of  this  kind  frequently  arise  through  the  fraud  of  a  third  party, 
and  sometimes  also  through  carelessness,  as  where  a  telegraph  clerk  forwards 
a  message  with  a  mistake  in  it.^    In  such  a  case  there  is  no  contract. 

(iii.)  Mistake  as  to  the  identity  of  the  parties.  Such  a 
mistake,  if  the  identity  of  the  party  is  a  material  considera- 
tion in  inducing  the  agreement,  avoids  the  contract. 

Thus,  if  A.  succeeds  X.  as  a  shopkeeper,  and  B.  deals  with  A.  mis- 
taking him  for  X.,  with  whom  alone  he  means  to  contract,  the  contract 
is  void.-  So  where  one  Blenkaru,  by  imitating  the  signature  of  Blenkiron, 
induced  some  one  to  send  him  goods  which  were  afterwards  sold  to  a 
stranger,  it  was  held  that  there  was  no  contract  and  that  delivery  of  the 
goods  had  passed  no  property  in  them.^ 

The  remedies  of  a  man  who  has  entered  into  a  contract 
under  such  a  mistake  are  : — 

(i.)  He  can  refuse  to  perform  the  contract  and  plead  mistake 
if  sued  upon  it. 

(ii.)  On  the  same  ground  he  can  resist  a  claim  for  specific 
performance  of  the  contract  and  counterclaim  for  its  rescission/ 

(iii.)  If  he  has  paid  money  under  it,  he  may  recover  the 
money  back.^  Money  voluntarily  paid  under  such  mistake  is 
deemed  paid  to  the  use  of  the  person  who  pays  it  and  is 
therefore  recoverable,  though  money  paid  by  compulsion  of 
law  or  by  way  of  compromise  is  not.*^ 

Even  where  the  parties  are  fully  agreed,  they  sometimes 
express  the  terms  of  theii'  agreement  incorrectly.  In  such  a 
case,  if  the  true  intention  of  the  parties  can  be  ascertained, 
the  contract  can  be  rectified.  Sometimes  the  behaviour 
of  the  parties  may  be  evidence  of  what  they  really  meant  by 
their  contract,  or  may  even  amount  to  a  new  conti*act  to  vary 
the  original.^ 

Thus,  if  the  parties  enter  into  a  written  contract  for  the  purchase  and  sale 
of  a  house  which  by  a  common  error  they  misdescribe  as  Xo.  21,  High  Street, 

1  Henkely.  Tape  (1870),  L.  R.  6  Ex.  7  ;  see  also  Thornton  v.  Kemptter  (1814),  5 
Taunt.  786,  where  an  agent  of  both  parties  made  a  similar  mistake. 

«  Boulton  V.  Janes  (1857),  2  H.  &  N.  564. 

8  Cundy  v.  Lindsay  (1878),  3  App.  Gas.  459.  See  Gordon  v.  Street,  [1899]  2 
Q.  B.  641. 

*  Paget  v.  Marshall,  supra. 

«  See  Kelly  v.  Solan  (1841),  9  M.  &  W.  54,  58. 

6  Moore  v.  Fulham  Vestry,  [1895]  1  Q.  B.  399  ;  Rogers  v.  Ingham  (1876),  3 
Ch.  D.  351  ;   and  see  Taylor  v.  Metropolitan  Ry.  Co.,  [190G]  2  K.  B.  55. 

'  See  Midland  G.  W.  Ry.  Co.  v.  Johnson  (1858),  6  H.  L,  Cas.  798  ;  Marshall 
v.  Berridge  (1881),  19  Ch.  D.  233. 
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whereas  it  is  really  No.  23,  either  of  them  may  apply  to  have  the  mistake 
in  the  written  contract  rectified,  for  their  minds  were  ad  idem  ;  tliou(,'h,  if 
one  party  tliought  he  was  selhncr  Xo.  21  and  the  other  thought  he  was 
buying  Xo.  23,  there  would  of  course  l)e  no  contract  and  neither  could  ask 
for  rectification. 

Again,  mutual  mistake  as  to  the  subject-matter  of  a  contract  is  often 
concerned  with  the  impossibility  of  performance.  Where  A.  agreed  with 
B.  to  load  a  complete  cargo  of  guano  at  a  certain  island  and  bring  it  to 
England  at  a  certain  rate  of  freight,  and  it  was  found  that  the  island  con- 
tained so  little  guano  as  to  make  the  performance  of  the  contract  impossible, 
the  impossibility  was  lield  to  be  no  defence  for  A.  when  sued  by  B.  on  his 
undertaking.!  This  case  is  hardly  distinguishal)le  from  one  in  which  the 
decision  was  otherwise.  A  tenant  undertook  to  dig  from  certain  ground 
not  less  than  1,000  tons  of  clay  per  year,  paying  a  royalty  of  half-a-crown 
per  ton  to  the  landlord.  There  was  not  so  much  as  1,000  tons  of  clay  in 
the  ground  :  this  was  held  to  be  a  good  defence  against  the  landlord  ; 
"the  covenant  is  applicable  only  if  there  be  clay."^ 

Obvious  physical  or  legal  impossibility  makes  a  contract  no  contract, 
because  there  is  no  consideration.  We  shall  deal  further  with  impossibility 
of  performance  in  Chapter  VII. ^ 

1  HilU  V.  Sughrue  (1846),  15  M.  &  W.  253. 

"  Clifford  V.  Watts  (1870),  L.  R.  5  C.  P.  577,  588. 

»  Post,  pp.  755-757. 


Chapter  VJ. 

illegal  contracts. 

Great  as  is  the  freedom  allowed  to  contracting  parties,  tlie 
law  refuses  to  enforce  certain  contracts  which  are  immoral  or 
in  violation  of  positive  law,  or  opposed  to  public  policy.  For 
this  purpose  it  is  immaterial  whether  the  contract  be  special 
or  simple. 

"  Notwithstanding  the  solemnity  and  force  which  the  law  ascribes  to  deeds 
and  all  the  strictness  with  which,  in  general,  it  prohibits  the  introduction 
of  extrinsic  evidence  to  prove  that  an  instrument  goes  beyond,  or  does  not 
fully  contain,  or  incorrectly  exhibits,  the  terms  of  the  contract  which  it  was 
written  and  signed  for  the  purpose  of  expressing  or  recording,  the  rule  is 
settled  that  a  deed,  ex  facie  just  and  righteous,  may  be  vitiated  and  avoided 
by  alleging  and  adducing  extrinsic  evidence  to  prove  that  it  was  founded  on 
a  consideration,  or  had  a  view  or  purpose,  contravening  law  or  public 
policy."  ^ 

Either  the  consideration  or  the  promise  may  be  illegal.  A 
consideration  which  is  bad  in  part  is  bad  altogether,^  ^hereas 
a  promise  which  concerns  several  distinct  and  independent 
acts,  of  which  some  are  legal  and  some  are  illegal,  will  be 
valid  in  regard  to  the  former,  void  as  to  the  latter.^ 

A  written  agreement  may  be  single  and  entire,  founded  on  one  entire 
consideration  ;  it  may  be  severable  in  its  nature,  and  deal  with  matters 
which  are  unconnected  with  and  independent  of  each  other.  "  In  cases 
where  the  consideration  is  tainted  by  no  illegality,  but  some  of  the  con- 
ditions (if  the  contract  in  question  be  a  bond)  or  promises  (if  it  be  a  con- 
tract of  any  other  description)  are  illegal,  the  illegality  of  those  which  are 
bad  does  not  communicate  itself  to  or  contaminate  those  which  are  good, 
except  where,  in  consequence  of  some  peculiarity  in  the  contract,  its  parts 
are  inseparable  or  dependent  upon  one  another."  *  Where  the  act  which  is 
the  subject  of  the  contract  may  according  to  circumstances  be  lawful  or 

1  Per  Knight  Bruce,  L.  J.,  in  Beynelly.  Sprye  (1852).  1  De  G.  M.  &G.  at  p.  672. 

«  Waite  V.  Jones  (1835),  1  Bing.  N.  C.  656,  662. 

3  See  Bank  of  Australasia  v.  Breillat  (18-17),  6  Moo.  P.  C.  C.  152,  201. 

*  Note  to  Collins  v.  Blaiitern  (176(5),  1  Smith,  L.  C,  12th  ed.,  at  p.  431,  And 
see  'the  remarks  of  Willes,  J.,  in  Pickering  v.  llfracomhe  Ry.  Co.  (1868),  L.  R. 
3  C.  P.  at  p.  250  ;  and  In  re  Burdett,  Ex  'parte  Byrne  (1888),  20  Q.  B.  D.  310. 
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unlawful,  it  will  not  be  presumed  that  the  contract  was  to  do  the  unlawful 
act ;  the  contrary  is  the  proper  inference.^ 

We  must  also  incjuire  whether  the  connection  between  the  illegal 
transaction  and  the  contract  is  sufficiently  close  to  invalidate  the  latter, 
e.g.,  whether  the  doing  of  an  illegal  act  was  contemplated  by  th  econtracting 
parties.-  Thus,  if  two  parties  agree  to  suppress  a  prosecution  for  felony 
one  of  them  cannot  maintain  an  action  against  the  other  for  an  injury 
arising  out  of  the  transaction  in  which  they  have  both  been  illegally 
engaged.^  And  where  the  plaintiff  had  at  the  request  of  the  defendant 
published  a  libel  and  consented  to  defend  an  action  brought  against  him 
for  such  publication,  and  the  defendant  therefore  promised  to  indemnify 
the  plaintiff  fi'om  the  costs  of  the  action,  this  promise  was  held  void.-* 

Even  where  the  contract  is  connected  with  the  illegal 
transaction  in  part  only,  it  will  nevertheless  be  tainted  thereby.^ 
But  a  taint  in  the  original  transaction  will  not  necessarily 
vitiate  every  contract  growing  out  of  it :  otherwise  persons 
innocently  contracting  might  suffer  loss  through  an  illegality 
to  which  they  were  no  party  and  of  which  they  had  no  notice. 
The  test  seems  to  be,  Does  the  plaintiff  require  aid  from  the 
illegal  transaction  in  order  to  establish  his  claim  ?  ^  If  so,  his 
action  will  fail.  But  where  the  consideration  and  the  matter 
to  be  performed  are  both  legal,  a  plaintiff'  will  not  be  pre- 
cluded from  recovering  by  an  infringement  of  the  law 
occurring  in  the  performance  of  his  promise  which  is  collateral 
to  and  was  not  contemplated  by  the  contract." 

Where  the  contract  is  illegal,  not  only  is  the  contract  itself  not  enforce- 
able, but  no  cause  of  action  can  arise  out  of  it  even  indirectly.  No  Court 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  illegal 
act  to  which  he  was  a  party. 

So  money  paid  or  goods  delivered  in  pursuance  of  an  illegal  transaction 
cannot  be  recovered.  If  a  party  in  order  to  make  out  his  cause  of  action 
has  to  prove  an  illegal  transaction  to  which  he  was  a  party,  he  must  fail.* 

But  this  principle  does  not  apply  to  contracts  which  are  merely  void. 
Thus  money  lent  to  pay  gaming  losses  with  the  knowledge  that  it  is  to 

^  Per  Lord  Abinger,  C.  B.,  in  Lewis  v.  Davison  (1839),  4  M.  &  W.  at  p.  657. 

^  See  Edgeware  Highway  Board  v.  Barrow  Gas  Co.  (1874),  L.  R.  10  Q.  B.  92  ; 
Waugh  v.  Morris  (1873),  L.  R.  8  Q.  B.  202,  207. 

»  Fivaz  V.  Nicholls  (1846),  2  C.  B.  501. 

*  Shackell  v.  Rosier  (1836),  2  Biag.  N.  C.  634  ;  and  see  W.  H.  Smith  S;  Son  v. 
Clinton  and  Harris  (19U8),  99  L.  T.  840. 

»    f'ollinii  V.   Jilantcrii  (I7(;<;),  1  Siiiitli,  L.  ('..  12th  cii..  412. 

^  Taylor  v.  Bowers  (1876).  ]  Q.  B.  D.  291  ;  and  sec  cases  there  cited. 

'  See  the  judgment  of  Lord  Tenterden,  C.  J.,  in  Wetherell  v.  Jones  (1832),  3 
B.  k.  Ad.  at  pp.  225,  226  ;  Rosewarne  v.  Billing  (1863),  15  C.  B.  N.  S.  316. 

**  Taylor  v.  Chester  (1869),  L,  K.  4  Q.  15.  3U9  :  Herman  v.  Jeuchner  (1885),  15 
Q.  U.  D.  561. 
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be  so  used  is  recoverable.     Again,  if  an  agent  receives  winnings  for  his 
principal  and  does  not  pay  them  over,  the  principal  may  sue  him. 

Certain  contracts  are  expressly  forbidden  by  statute.  Thus 
the  Ground  Game  Act,  1880/  which  gives  to  every  occu- 
pier of  land  the  inseparable  right  to  kill  and  take  ground 
game  thereon,  pro^ddes  that  "  every  agreement,  condition 
or  arrangement,  which  purports  to  divest  or  alienate  the 
right  of  the  occupier  "  conferred  by  the  Act,  shall  be  void. 
Again,  persons  cannot  contract  themselves  out  of  statutory 
benefits  conferred  on  them  by  the  Workmen's  Compensation 
Act,  1906,-  the  Old  Age  Pensions  Act,  1908,"  and  the 
Agricultural  Holdings  Act,  1908.''  Sometimes  contracts 
are  prohibited  under  statutes  which  regulate  trades  and  pro- 
fessions. Thus  the  sale  of  spirituous  liquors,^  bread,*'  game 
birds "  and  coal  -  is  prohibited  if  it  takes  place  under  certain 
specified  conditions.  Further,  doctors  and  solicitors  cannot 
recover  their  fees  unless  they  have  qualified  themselves  in  a 
specified  way.'^  Under  the  Money-lenders  Acts  1900,  and 
1911,^*^  the  business  agreements .  of  an  unregistered  money- 
lender are  illegal  and  void ;  the  borrower  may  recover  securities 
given  to  the  money-lender  under  such  agreements.  The  Truck 
Act,  1831,^^  forbids  contracts  for  payment  of  wages  otherwise 
than  in  money.  The  Children  Act,  1908,^-  forbids  the  insur- 
ance of  children  at  nurse  for  reward  by  their  foster-parents. 

An  Act  of  Charles  II.  makes  Sunday  trading  illegal.^^ 
Contracts  will  not  be  enforced  if  completed  on  a  Sunday  and 
made  within  the  course  of  a  man's  ordinary  calling,  "works 

1  43  &  44  Vict.  c.  47,  s.  3. 

'  6  Edw.  VII.  c.  58,  s.  3. 

3  8  Edw.  VII.  c.  40,  s.  6. 

^  8  Edw.  VII.  c.  28,  s.  5. 

s  24  Geo.  II.  c.  40,  s.  12. 

6  6  &  7  Will.  IV.  c.  37,  s.  4. 

'  1  &  2  Will.  IV.  c.  32,  ss.  4,  25. 

8  52  &  53  Vict.  c.  21,  s.  20. 

9  37  &  38  Vict.  c.  68,  s.  12  ;  21  &  22  Vict.  c.  90,  s.  32. 

"  63  &  64  Vict.  c.  51  :  1  &  2  Geo.  V.  c.  38,  and  see  ante.  p.  718  ;  and  Victorian 
Daylesford  Syndicate,  Ltd.  v.  Dott.  [1905]  2  Ch.  624;  Bonnard  v.  Dott,  [1906]  1  Oh. 
710;  Sadler  v.  Uliiteman,  [1910]  A.  C.  514.  But  see  the  equitable  case  of  Lodge 
V.  NatioTial  Union  Inrentment  Co.,  [1906]  1  Ch.  300. 

"  1  &  2  WiU.  IV.  c.  37, 

"  8  Edw.  VII.  c.  67,  s.  7.     See  post,  Chap.  XV.,  Contracts  of  Assurance. 

^  29  Car.  II.  c.  7.  See  Phillips  v.  Innes  (1837),  4  CI.  &  F.  234  (Sunday 
shaving  not  excepted  from  the  statute)  ;  Palmer  v.  Snow.  [1900]  1  Q.  B.  725 
(hairdresser  not  within  the  statute)  ;  Bullen  v.  Ward  (1903),  93  L.  T.  439  (fried 
fish  shop  outside  the  statute). 
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of  necessity  and  charity  only  excepted."  The  Courts,  how- 
ever, show  little  inclination  to  interpret  strictly  a  statute 
upon  which  public  feeling  no  longer  lays  much  stress. 

To  promise  to  present  a  man  to  a  vacant  "benefice  with 
cure  of  souls"  for  money  or  other  valuable  consideration  is 
simony  ;  such  a  contract  is  forbidden  by  statute.^  To  "  take, 
procure  or  accept  the  next  avoidance  of  or  presentation  to 
any  benefice  with  cure  of  souls  "  is  a  simoniacal  contract  and 
utterly  void.-  A  bond  by  a  person  presented  to  a  living, 
promising  to  resign  at  a  future  date,  was  at  common  law 
illegal ;  but  such  bonds  are  now  legalised  under  certain 
conditions.^ 

If  a  statute  renders  a  contract  illegal,  it  makes  no  difference 
in  law  whether  the  statute  has  in  view  the  protection  of 
the  revenue  or  any  other  object.^  The  sole  question 
will  be,  Does  the  statute  mean  to  prohibit  the  con- 
tract ?  Such  an  intention  may  be  manifested  as  well  by  the 
infliction  of  a  penalty,  as  by  express  prohibitory  words,  for  a 
penalty  implies  a  prohibition.^ 

If  statutes  do  not  purport  to  prohibit  an  act,  but  only  impose  penalties  for 
revenue  purposes,  a  contract  to  perform  such  an  act  will  not  be  illei^al.^  But 
"  if  two  parties  enter  into  an  agreement,  whereby  it  is  stipulated  that  one 
of  them  shall  be  enabled  to  commit  an  act  that  is  contrary  to  public  policy 
and  contrary  to  the  provisions  of  an  Act  of  Parliament,  though  not  ex- 
pressly prohibited  thereby,  except  by  the  imposition  of  a  penalty,  the  agree- 
ment is  illegal  and  void."  •" 

"I  think,"  said  LordEsher,M.R.,*  "thatthisruleofinterpretation  has  been 
laid  down,  that,  although  a  statute  contains  no  express  words  making  void 
a  contract  which  it  prohibits,  yet  when  it  inflicts  a  penalty  for  the  breach  of 
the  prohibition,  you  must  consider  the  whole  Act  as  well  as  the  particular 
enactment  in  question,  and  come  to  a  decision,  either  from  the  context  or 
the  subject-matter,  whether  the  penalty  is  imposed  with  intent  merely  to 
deter  persons  from  entering  into  the  contract,  or  for  the  purposes  of  revenue, 
or  whether  it  is  intended  that  the  contract  shall  not  be  entered  into  so  as  to 
be  valid  at  law." 

»  31  ¥A\z.  c.  6,  s.  5  :  and  see  J/n^w  v.  A'illlck  (1881 ).  5(i  L.  J.  Q.  15.  SOJ. 

*  12  Anne,  st.  2,  c.  12,  s.  2  ;  and  see  Walsh  v.  Bishop  of  Lincoln  (1875),  L.  R. 
10  C.  P.  518  ;  Benefices  Act,  1898  (61  &  62  Vict.  c.  48). 

8   9  Geo.  IV.  c.  94. 

*  See  Jtamsden  v.  Lupton  (1873),  L.  E.  9  Q.  B.  17,  25. 

«  Cope  V.  Rowlands  (1836),  2  M.  &  W.  149,  157  ;  Johnson  v.  Hudson  (1809),  11 
East,  180. 

«  Smith  V.  Mawhood  (1845),  14  M.  &  W.  452  ;  Learoyd  v.  Bracken,  fl894J  1 
Q.  B.  114. 

'   Per  Maule,  J.,  in  Ritchie  v.  Smith  (1848),  6  C.  B.  at  p.  477. 

8   Melliss  V.  Shirley  Local  Board  (1885),  16  Q.  B.  D.  at  p.  451. 
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Other  contracts  which  have  been  held  illegal  as  contrary 
to  public  policy  are  marriage  brokage  contracts  {i.e.,  con- 
tracts to  bring  about  a  marriage  for  reward),  and  contracts  not 
to  marry. ^  If  A.  gives  B.  a  bond  or  grants  him  a  lease  in 
order  to  secure  his  help  in  arranging  a  marriage  between  A. 
and  X.,  the  bond  or  lease  will  be  set  aside.-  A  contract  for 
reward  to  introduce  another  to  persons  of  the  opposite  sex  with 
a  view  to  marriage  with  one  of  those  persons  is  a  marriage 
brokage  contract  and  illegal ;  and  money  paid  under  such  a 
contract  can  be  recovered  back  by  the  person  who  paid  it, 
although  the  other  party  to  the  contract  has  brought  about 
introductions  and  has  incurred  expense  in  so  doing. ^  A 
promise  made  by  a  married  man  to  marry  another  woman 
after  the  death  of  his  present  wife  is  void  as  being  against 
public  policy  ;  it  cannot,  therefore,  be  enforced  by  action  after 
the  death  of  the  wife.^  Illegal  also  are  deeds  and  agree- 
ments made  in  contemplation  of  a  future  separation  between 
husband  and  wife.^ 

Contracts  made  with,  a  view  to  compromising  prosecutions 
for  felonies  or  grave  misdemeanom's,''  or  in  any  way  per- 
vertiug  the  course  of  justice,  are  also  void."  And  generally 
"no  subject  can  lawfully  do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  the  public  good."  ^ 

Thus,  "  when  a  bribe  is  given,  or  a  promise  of  a  bribe  is  made,  to 
a  person  in  the  employ  of  another  by  some  one  who  has  contracted  or  is 
about  to  contract  with  the  employer,  with  a  view  to  inducing  the  person 
employed  to  act  otherwise  than  with  loyalty  and  fidelity  to  his  employer, 
the  agreement  is  a  corrupt  one  and  is  not  enforceable  at  law,  whatever  the 

^  A  condition  in  a  will  in  restraint  of  second  marriage  is  not  void  :  Allen  v. 
Jackson  (1875),  1  Ch.  D.  399  ;  nor  is  one  in  restraint  of  marriage  with  a  particular 
person  or  with  a  member  of  a  class  :    Jenner  v.  Turner  (1880),  16  Ch.  D.  188. 

'  See  Stribblehill  v.  Brett  (1703),  2  Vern.  145  ;  Eeat  v.  Allen  (1707),  2  Vern. 
588. 

8  Hermann  v.  Charlesicorih,  [1905]  2  K.  B.  123. 

*  Wilson  V.  Carnley,  [1908]  1  K.  B.  729. 

*  But  not  deeds  contemplating  an  immediate  separation  :  Hindley  v.  Earl  "f 
Westmeafh  (1828),  6  B.  &  C.  200  ;  Besa?it  v.  Wood  (1879),  12  Ch.  D.  605  ; 
Harrison  v.  Harrison,  [1910]   1  K.  B.  35. 

6  See  ante,  pp.  ^0',),  679, 

'  See  Flotver  v.  Sadler  (1882),  10  Q.  B.  D.  572  ;  Jones  v.  Merionethshire 
Building  Society,  [1892]  1  Ch.  173  ;  Windhill  Local  Board  of  Health  v.  Vtnt 
(1890),  45  Ch.  D.  351  ;    R.  v.  Porter.  [1910]  1  K.  B.  369. 

8  Per  Lord  Truro  in  Egerton  v.  Earl  Broiunlow  (1853),  i  H.  L.  Cas.  at  p.  196. 
The  changes  in  the  doctrine  of  "  public  policy  "  are  discussed  in  Davies  v.  Davies 
(1887),  36  Ch.  D.  359,  and  in  Montefiore  v.  Menday  Motor  Co.,  [1918]  2  K.  B.  211. 


734  ILLEGAL    CONTRACTS. 

actual  effect  produced  on  the  miud  of  tlie  person  bribed  may  be."  ^  If  the 
contract  is  disadvantageou.s  to  the  principal,  he  has  two  remedies  : — 

(i.)  he  may  recover  from  the  agent  the  amount  of  the  brilje  as  money 
had  and  received  to  his  use  ; 

(ii.)  he  may  recover  from  the  agent  and  the  person  who  has  paid  the 
bribe,  jointly  or  severally,  damages  for  any  loss  which  he  has  sustained, 
without  allowing  for  any  deduction  in  respect  of  money  recovered  under 
the  first  head. 

The  bribery  of  agents  is  now  a  misdemeanour  under  the  Prevention  of 
Corruption  Acts,  1880  to  191G.2  Contracts  for  the  sale  of  public  offices  or  the 
resignation  of  public  officers  and  contracts  for  purchasing  titles  of  honour 
are  illegal  at  common  law  and  in  some  cases  also  by  statute. 

Agreements  which  lead  to  abuse  of  legal  process  by 
encouraging  speculative  litigation  are  illegal.  Such  agree- 
ments come  under  the  law  of  "  maintenance  "  in  cases  where 
a  man  improperly  promotes  or  takes  part  in  actions  between 
other  persons,  or  under  the  law  of  "  champerty  "  where  the 
object  of  the  maintainor  is  to  obtain  for  himself  a  part  of  the 
land  or  money  which  is  sought  to  be  recovered  in  the  action.^ 

Thus,  to  give  an  indemnity  for  his  costs  to  an  informer  who  seeks  to 
enforce  a  statutory  penalty  is  illegal ;  *  but  to  assist  a  poor  man  from  motives 
of  charity,^  or  to  assist  a  relative,  to  maintain  a  suit,  would  not  be  main- 
tenance. Xor  is  it  champerty  if  a  solicitor  promises  not  to  charge  his 
client  anything  for  costs.^  Nor,  apparently,  is  it  unlawful  to  give  infor- 
mation which  will  lead  to  the  recovery  of  property  in  consideration  of 
receiving  part  of  the  property  so  to  be  recovered.''  It  is  not  necessary  in 
all  ca.ses,  "  in  order  that  the  agreement  should  be  held  void,  that  it  should 
amount  strictly  in  point  of  law  to  champerty  or  maintenance  so  as  to 
constitute  a  punishable  offence."  ^ 

Since  the  object  of  the  bankruptcy  laws  is  to  provide  for 
a  rateable  distribution  of  the  bankrupt's  property  amongst  all 
his  creditors,  a  promise  by  a  trader  in  contemplation  of  bank- 

^  Per  Cockburn,  C.  J.,  in  Harrington  v.  Victoria  Graving  Dock  Co.  (1878),  3 
Q.  B.  D.  551.    Cf.  Shipivaij  v.  Broadwood,  [1899]  1  Q.  B.  369. 

2  52^-.  .")3  Vict.  c.  69  ;  6  Edw.  VII.  c  ;^4  ;  6  cV:  7  Geo.  V.  c.  64.  See  aide,  p.  191.  In 
Liister  v.  Stvhhs  (IH'to),  45  Ch.  U.  1,  it  was  decided  that  the  bribed  agent  is  the 
princijtal's  debtor,  not  his  trustee. 

•■'  See  Alabuxtpr  v.  Tlurnrxs,  [1895]  1  Q.  B.  3.39  ;  BrUUh,  cfc,  Conrnjorg,  Ltd.  v. 
Laiimm,  Sec,  Ltd..  ri9(i8]  1  K.  B.  1006,  1014;  Neville  v.  London  •' Express*'  News- 
faper.  Ltd.,  ['.919]  A.  C.  368  ;  and  ante,  pp.  206— 2u8. 

«  Bradlaugh  v.  Newdegate  (1882),  11  Q.  B.  D.  5. 

6  Harris  v.  Brisco  (1886J,  17  Q.  B.  D.  504. 

6  Per  Bovill,  C.  J.,  in  Jmnings  v.  Johnson  (1878).  L.   K.  8  C.  i'.  at  p.  426. 

7  Rres  V.  Be  Bernardy,  ri896]  2  Ch.  at  pp.  446,  447. 
*>  Per  Homer,  .).,  ih.  at  p.  446. 
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ruptcy  to  give  any  preference  to  a  particular  creditor,  or  to 
induce  him  to  sign  a  composition  deed,  is  illegal  and  void.^ 

Lotteries  are  illegal ;  a  "  missing  word  "  competition  has 
been  held  to  come  within  the  statute  against  lotteries,  and 
competitors  were  entitled  to  receive  back  theii-  contributions, 
if  notice  of  their  claim  was  given  before  the  money  was  paid 
away." 

A  wager  is  only  void,  and  not  in  itself  illegal.  "  Wagers, 
which  were  not  against  morality,  decency  or  sound  policy^ 
were  in  olden  days  allowed  as  the  foundation  of  actions  at 
common  law,  probably  without  sufficient  anticipation  of  the 
results  which  might  follow."  ^  "  By  common  law  wagers 
were  not  illegal,  and  the  nature  of  a  wager  is  such  that  from 
the  point  of  view  of  jurisprudence  there  is  ample  considera- 
tion for  a  valid  contract.  The  distinction  which  English  law 
makes  between  wagering  contracts  and  others  is  therefore 
entirely  the  creation  of  statute."  ■* 

Wagers  which  were  "  foolish,"  or  which  tended  to  annoy  others,  or  to 
waste  the  time  of  the  Court,^  or  to  outrage  decency,'^  were  discountenanced 
at  common  law.  Tlie  statute  law  interfered  at  first  in  respect  of  suras  lost 
in  playing  at  games  or  bettiug  on  the  plaj-ers.  The  Gaming  Act,  1710,^ 
dechired  that  securities  of  all  kinds,  if  wholly  or  partly  given  in  considera- 
tion of  gaming  losses  or  to  repay  money  knowingly  advanced  for  such 
purposes,  should  be  void.  As  an  innocent  person  might  thereby  suffer  by 
taking  such  securities  without  notice  of  their  inherent  illegality,  the  Act  of 
1835^  provided  that  such  securities  should  thenceforth  be  taken  to  have 
been  given  on  an  illegal  consideration.  But  the  hojid  fide  holder  for  value 
of  such  securities  could  recover  upon  them,  if  after  notice  of  the  illegality 
he  could  successfully  establish  his  own  good  faith  and  ignorance  of  the 
illegal  origin.^ 

The  Gaming  Act,  1845,"  declared  "  all  contracts  or  agreements,  whether 

1  See  ante,  pp.  377,  680. 

2  See  42  Geo.  III.  c.  119,  s.  1  ;  Barclay  v.  Pearson,  [1893]  2  Ch.  154  ;  Hawke- 
V.  Hulton  4'  Co.,   [1909]  2  K.  B.  93  ;  and  ante,  p.  247. 

3  Per  Gorell  Barnes,  Bresident,  in  Hi/am.t  v.  Stuart  King,  [1908]  2  K.  B.  at 
p.  709  ;  and  see  the  remarks  of  Lord  Campbell,  in  Ramloll  Thackoorseydass  v. 
Soojumnull  Dhondmull  (1848),  6  Moo.  P.  C.  C.  at  p.  310. 

«  Per  Fletcher  Moulton.  L.  J.,  in  Hyams  v.  Stuart  King,  [1908]  2  K.  B.  at 
p.  712.  For  the  history  of  the  law  of  gaming  contracts,  see  his  judgment  in  Moulir 
V.  Owen,  [1907]   1  K.  B.  at  p.  758. 

«  Eltham  v.  Kingsman  (1818),  1  B.  &  Aid.  683,  688.  See  the  remarks  of 
Bayley,  J.,  in  Gilbert  v.  Sykes  (1812),  16  East,  at  p.  162. 

6   Da  Costa  v.  Jones  (1778),  2  Cowp.  729. 

^   9  Anne,  c.  19,  s.  1  (extending  16  Car.  II.  c.  7). 

•^  5  &  6  Will.  IV.  c.  41,  s.  1.     See  XicholLs  v.  Evans,  [1914]  1  K.  B.  118. 

9  For  cases  of  security  given  abroad,  see  Robinson  v.  Bland  (1760),  2  Burr.  1077  ;. 
Moulis  V.  Owen,  [1907]  1  K.  B.  746. 

1"  8  &  9  Vict.  c.  109,  s.  18. 
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by  parol  or  in  writing,  by  way  of  gaming  or  wagering  "  to  be  null  and  void. 
Thus  the  Courts  are  spared  the  difficulty  of  deciding  between  legal  and 
illegal  contracts.  Though  all  wagers  are  void,  they  are  not  punishable  in 
a  criminal  Court,  but  merely  unenforceable  in  a  civil  Court.^ 

In  spite  of  this  statute,  if  one  man  lost  a  bet  and  got  another  man  to 
pay  the  money  on  his  behalf,  an  action  to  recover  the  money  was  held  to 
lie.-  And  where  a  man  eu)ployed  an  agent  to  bet  for  him,  and  the  bet  was 
made  and  lost,  the  agent  was  held  able  to  recover  from  his  principal  the 
money  paid  away  under  the  bet.^  In  this  respect  the  law  was  changed  by 
the  Gaming  Act,  18!)2,*  which  provided  that  "any  promise  to  pay  any 
person  any  sum  of  money  paid  by  him  under  or  in  respect  of  any  contract 
or  agreement  rendered  null  and  void  by  8  &  9  Vict.  c.  109,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  reward  or  otherwise  in  respect  of 
any  such  contract,  or  of  any  services  in  relation  thereto  or  in  connection 
therewith,  shall  be  null  and  void,  and  no  action  shall  be  brought  or  main- 
tained to  recover  any  such  sum  of  mouey." 

Some  subsequent  decisions  may  well  be  considered  here.  In  1893  in 
Tatam  v.  Reeve,^  the  plaintiff  paid  for,  and  at  the  request  of,  the  defendant 
certain  sums  to  certain  persons  to  whom  the  defendant  had  lost  bets. 
These  payments  were  held  to  be  money  paid  "in  respect  of"  a  gaming 
contract  within  the  Gaming  Act,  1892  ;  conseciuently  the  plaintiff  could 
not  recover  these  sums  from  the  defendant.  Similarly,  where  plaintiff 
and  defendant  betted  in  partnership  on  horse  races,  the  plaintiff,  who  paid 
the  losses  and  claimed  contribution  from  the  defendant,  was  held  unable 
to  recover.*^  But  a  betting  agent  who  has  received  money  on  behalf  of 
his  principal  is  not  entitled  to  retain  it."  So  money  lent  to  enable  the 
borrower  to  pay  a  gambling  debt  can  be  recovered  by  the  lender.^ 

Where  A.  handed  to  B.  as  stakeholder  a  sum  of  money  to  be  paid 
to  X.  if  X.  should  win  a  race  against  A.,  A.,  after  racing  and  losing, 
sought  to  claim  the  money  back  from  B.  It  was  held  that  section  1  of 
the  Act  of  1892  ("  money  paid  by  him  ")  does  not  apply  to  money  deposited 
to  abide  the  result  of  a  bet.^  Money  lent  for  the  purpose  of  gambling 
abroad  in  a  country  where  such  gambling  is  not  illegal  may  be  recovered 
in  this  country.^0 

1  As  to  whether  the  Gaming  Act  must  be  pleaded,  see  Scott  v.  Broivn,  [1892]  2 
Q.  B.  724.     But  as  to  County  Court  practice  see  Willis  v.  LovicJj,  [1901]  2  K.  B.  19.% 

2  Rosewarne  v.  Billing  (1863),  15  C.  B.  N.  S.  316  ;  Ex  farte  Pyke,  In  re  Lister 
(1878),  8  Ch.  D.  751. 

3  Read  v.  Anderson  (1881),  13  Q.  B.  D.  779.  But  in  Cohen  v.  Kittell  (1889),  22 
Q.  B.  D.  680,  the  Court  dismissed  an  action  against  an  agent  for  not  making  bets 
as  directed. 

*  55  Vict.  c.  9. 

5  [1893]  1  Q.  B.  44. 

6  Safery  v.  Mayer,  [1901]  1  K.  B.  11.  But  the  Betting  Act,  1853  (16  &  17 
Vict.  c.  119),  does  not  make  a  partnership  of  bookmakers  illegal:  Thwaites  v. 
Coulthwaite,  [1896]  1  Ch.  496  ;  and  income  tax  must  be  paid  on  the  profits  of 
a  betting  business  :    Partridge  v.  Mallandaine  (1886),  18  Q.  B.  D.  276. 

7  De  Mattos  v.  Benjamin  (1894),  63  L.  J.  Q.  B.  248. 
«  In  re  O'Shea.  [1911]  2  K.  B.  981. 

0  0' Sullivan  v.  Thomas,  [1895]  1  Q.  B.  698  ;  followed  in  Burge  v.  Ashley  ^ 
Smith,  Ltd.,  [1900]  1  Q.  B.  744. 

If  Quarrier  v.  Colston  (1812).  1  Phill.  147  ;  Saxby  v.  Fulton,  [1909]  2  K.  B. 
208.     But  see  Moulis  v.  Owen,  [1907]  1  K.  B.  746. 
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The  defect  of  consideration  in  a  gaming  contract  may  sometimes  be 
cured  by  the  importation  of  a  new  and  not  illegal  consideration. 

Thus,  where  an  action  to  recover  a  gaming  debt  had  been  dismissed,  the 
creditor  wrote  to  the  debtor's  club  complaining  of  his  conduct  in  not  paying 
debts  of  honour  ;  the  debtor,  in  consideration  of  the  letter  being  withdrawn, 
gave  the  creditor  bills  in  satisfaction  of  his  debt.  It  was  held  that  "  the 
bills  were  given  for  an  altogether  new  consideration,  which  was  not  an 
illegal  consideration.  They  were  given,  not  to  pay  the  gaming  debt,  but, 
as  Romilly,  M.  R.,  said  in  Biibh  v.  Yelverfon,^  to  avoid  the  consequences  of 
not  having  paid  it."  - 

Similarly,  where  a  bookmaker  sued  the  defendant  for  suras  which  the 
latter  pleaded  were  gaml:)Iing  debts,  it  was  held  that  forbearance  to  sue  at 
the  defendant's  request  might  constitute  a  new  and  valid  consideration  for 
the  debt.3 

Speculative  dealings  in  stocks  and  shares  generally  fall  outside  the 
Gaming  Acts  of  1845  and  1892  ;  they  are  not  gaming  and  wagering  con- 
tracts, unless  there  is  no  intention  on  the  part  of  either  party  to  deliver  or 
take  delivery  of  stocks  and  shares  and  also  no  obligation  on  either  side  so  to 
do.  "  It  is  a  legitimate  commercial  transaction  to  buy  a  commodity  in  the 
expectation  that  it  will  rise  in  value  and  with  the  intention  of  realising  a 
profit  by  its  resale.  Such  dealings  are  of  every-day  occurrence  in  com- 
merce. The  legal  aspect  of  the  case  is  the  same  whatever  be  tlie  nature  of 
the  commodity,  whether  it  be  a  cargo  of  wheat  or  the  shares  of  a  joint- 
stock  company.  Nor,  again,  do  such  purchases  and  sales  become  gaming 
contracts  because  the  person  purchasing  is  not  possessed  of  the  money 
required  to  pay  for  his  purchases,  but  obtains  the  requisite  funds  in  a  large 
measure  by  means  of  advances  on  the  security  of  the  stocks  or  goods  he  has 
purchased."  "* 

Dealings  in  shares  with  members  of  the  Stock  Exchange  are  subject  to 
such  rules  and  such  a  course  of  practice  as  generally  to  exclude  the  operation 
of  the  Gaming  Acts.  Even  "  option  dealings  "  are  not  in  their  nature 
gaming  and  wagering  contracts.^  In  a  case  where  outside  brokers  were 
concerned,  the  jury  were  asked  :  "  Notwithstanding  these  ostensible  terms  of 
business,  was  there  a  secret  understanding  that  the  stock  should  never  be 
called  for  or  delivered,  and  that  differences  only  should  be  dealt  with  ?  " 
They  answered,  "  Yes,"  and  the  Court  (upheld  by  the  Court  of  Appeal  and 
House  of  Lords)  declared  the  contracts  consequently  void.^     If  the  agree- 

1  (1870;,  L.  R.  9  Eq.  at  p.  474. 

2  Per  Buckley,  J.,  in  In  re  Browne,  Ex  parte  Martingell,  [1904]  2  K.  B.  at 
p.  135.    And  see  Goodson  v.  Baker  (1908>,  98  L.  T.  415. 

3  Goodson  V.  Grierson,  [1908]  1  K.  B.  761  ;  and  therefore  the  Court  refused  to 
dismiss  the  action  as  frivolous  and  vexatious  (see  Kershaw  v.  Sievier  (1904),  21 
Times  L.  R.  40).  And  see  Hi/ams  v.  Stuart  Kuig,  [1908]  2  K.  B.  696  (but  see  the 
dissenting  judgment  of  Fletcher  Moulton,  L.  J.),  followed  in  IIodgMns  v.  Simpson 
(1908),  25  Times  L.  R.  53;  Genforsihriugs  Ahtieselskahet  v.  Da  Costa,  [1911]  1  K.  B. 
137. 

^  Per  Lord  HerscheU  in  Forget  v.  Ostigny,  [1895]  A.  C.  at  p.  323  ;  and  see 
Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685. 

5  Buitenlandsche  Bankvereeniging  v.  Hildesheim  (1903),  19  Times  L.  R.  641. 

6  Universal  Stock  Exchange  v.  Strachan,  [1896]  A.  C.  166.  As  to  what  is 
evidence  of  such  a  secret  understanding,  see  In  re  Gieve,  [1899]  1  Q.  B.  794. 
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ment  is  in  fact  an  atrreement  to  "pay  differences,"  it  will  not  be  less  a 
gaminir  and  wascering  contract  because  terms  are  inserted  in  it  only  to 
cloak  the  fact  that  it  is  a  gambling  transaction.  ^loney  due  on  such 
agi'eements  cannot  be  recovered,  but  securities  deposited  to  provide  for 
losses  may  be  reclaimed,  as  the  consideration  for  which  they  were  deposited 
has  failed.^ 

Agreements  to  indnce  persons  to  believe  in  a  false  market  value  for  shares 
are  illegal.- 

Contracts  between  partners,  masters  and  apprentices, 
employers  and  employees  frequently  contain  covenants  by 
which  one  party  promises  not  to  set  up  in  business  in 
opposition  to  the  other  within  a  defined  area  and  for  a  defined 
period  after  the  termination  of  the  contract  These  are  called 
covenants  in  restraint  of  trade.  With  respect  to  such  con- 
tracts the  policy  of  the  law  has  undergone  considerable 
development  under  the  changing  conditions  of  commerce. 
If  there  is  some  consideration  for  the  agreement,  and  if  the 
agreement  is  reasonable — that  is  to  say,  if  it  faii-ly  protects 
the  party  who  seeks  to  enforce  it  without  interfering  with  the 
public  interest,  the  agreement  will  be  enforced. 

In  Jlills  V.  Di/nham  ^  Lindley,  L.  J.,  observed  : — "  To  treat  a  restraint  of 
trade  as  prima,  facie  bad,  and  throw  upon  the  person  supporting  it  the  onus 
of  showing  that  it  is  reasonable,  is  introducing  a  wholly  unsound  principle 
into  the  construction  of  documents.  ...  You  are  to  construe  the  contract, 
and  then  see  whether  it  is  legal." 

The  contract  may  specify  the  place  where,  or  the  persons  with  whom,  or 
the  time  during  which,  trade  is  to  be  restraiued.  The  legality  of  these 
restrictions  is  best  illustrated  by  the  case  of  The  Maxim-Nordenfelt  Gun 
Co.  V.  Xordenfelf.^  There  the  defendant,  an  inventor  who  traded  in  the 
making  of  guns  and  ammunition,  sold  his  business  to  the  plaintiff  company 
for  a  certain  sum  upon  the  terms  that  for  twenty-five  years  he  should 
be  restrained  from  making  guns,  ammunition,  &c.,  and  from  carry- 
ing on  any  business  likely  to  compete  with  the  business  carried  on  by 
the  plaintiff  company,  but  that  he  should  not  be  restrained  from  dealing  in 
explosives  other^tlian  gunpowder,  in  torpedoes,  submarines  and  certain  other 
materials. .  ■  Before  the  period  of  restraint  expired  the  defendant  attached 
himself  to  another  firm  which  traded  in  guns  and  ammunition.     Thereupon 

»  In  re  Cronmire,  Ex  parte  Waud,  [1898J  2  Q.  B.  383. 

*  Scott  V.  Brown,  [1892]  2  Q.  B.  724. 
»  [1891]  1  Ch.  at  p.  586. 

*  [1}*93]  1  Ch.  630;  [1894]  A.  C.  535;  and  ^ee  Ma>ion  v.  Provident  Clothing  and 
Supply  Co..  [1913]  A.  C.  724  ;  A.-G.  of  the  (on  monwvalth  of  Australia  v.  Adelaide 
Steamship  Co.,  «i.  781  ;.  jyorfh-Wenter/i  Salt  Co.  T.  Electrolytic  Alkali  Co.,  [1914] 
A.  C.  461;  Herhfrt  .Vorrix  v.  Saxrlhy,  [1916]  1  A.  C.  688;  I/orwood  v.  Millar'^ 
Timber  and  Trading  Co..  '1917]  1  K.  b.  305. 
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the  plaintiff  company  asked  for  an  injunction  against  him.  It  was  held 
by  the  House  of  Lords  that  the  covenant,  though  unrestricted  as  to  space, 
was  not,  having  regard  to  the  nature  of  the  business  and  the  limited 
number  of  the  customers  (viz.,  the  Governments  of  this  and  othei-  countries), 
wider  than  was  necessary  for  the  protection  of  the  company  and  was  not 
injurious  to  the  public  interests  of  this  country  ;  that  the  covenant  was 
therefore  valid  and  might  be  enforced  by  injunction.  Many  such  partial 
restraints  on  trade  are  perfectly  consistent  with  public  convenience  and 
the  general  interest,  and  have  been  supported — such  as  the  case  of  selling 
a  shop  with  a  covenant  by  the  vendor  not  to  carry  on  his  former 
trade  in  the  same  place.  This  is  in  effect  the  sale  of  a  goodwill,  and 
offers  an  encouragement  to  trade  by  allowing  men  to  dispose  of  the  fruits 
of  their  industry.  The  vendor  will  not  be  entitled  to  canvass  the  cus- 
tomers of  the  old  firm.^  The  purchaser  of  a  business,  to  whom  is  assigned 
all  the  beneficial  interest  and  goodwill  of  the  vendor  in  the  business,  is 
entitled  to  use  the  vendor's  name  to  show  that  the  business  purchased  was 
formerly  the  vendor's,  but  not  so  as  to  expose  the  vendor  to  liability.- 
Again,  a  trader  or  professional  man  may  take  into  his  service  a  clerk  or 
servant  under  a  covenant  that  he  will  not  carry  on  the  same  trade  or  pro- 
fession within  certain  limits.  Here  the  employer  benefits  by  the  security 
and  freedom  of  choice  of  assistants  which  he  obtains,  while  the  public 
benefit  in  that  the  master  does  not  withhold  from  the  servant  instruction 
in  the  secrets  and  experience  of  the  trade  from  the  fear  of  afterwards 
having  a  rival  in  the  same  business.^ 

A  contract  in  restraint  of  trade  must  have  some  consideration 
to  support  it,  whether  it  be  under  seal  or  not.*  The  Courts 
however,  will  not  inquire  into  the  adequacy  of  the  considera- 
tion.^ It  is  satisfied  if  the  contract  is  reasonable  as  between 
the  parties.  Whether  the  terms  of  a  covenant  are  reasonable 
is  a  question  for  the  judge ;  ^  the  opinion  of  other  persons  in 
the  trade  is  inadmissible.'^ 

As  to  time,  the  restriction  need  not  be  limited  to  the  period 
during  which  the  employer  carries  on  his  business.  The 
goodwill  of  a  trader's  business  may  continue  even  after  his 
death  and  become  an  asset  in  the  hands  of  his  personal  repre- 
sentative.^ 

1  Trego  v.  Hunt,  [1896]  A.  0.  7.     As  to  what  is  goodwill,  see  GiJiesi  v.  Cooper 
(1880),  U  Ch.  D.  596. 

2  Thynne  v.  Shove  (1890),  45  Ch.  D.  577, 

3  See  Mumford  v.  Gething  (1857),  7  C.  B.  N.  S.  305. 

"  See  Mltchel  v.  Ri^ynulds  (1711),  1  Smith,  L.  C,  I2th  ed.,  458. 

5  Hitchcock  V.  Coker  (1837),  6  A.  &  E.  438,  457. 

6  Doicden  cf  Took,  Ltd.  v.  Pook,  [1904]  1  K.  B.  45. 
"  Haynes  v.  Doman,  [1899]  2  Ch.  13. 

s  See   mtchcock    v.    Coker  (1837),  6  A.  &    E.  at    p.  154  ;    Maxhn  v.   Kordenfelt, 
[18'.i3]  1  Ch.  630,  66(5  ;  Forstcr  Sf  Sons,  Ltd.  v.  Suggett  (1918),  35  Times  L.  K.  87. 
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As  to  the  extent  of  area  over  which  the  restriction  is 
to  be  in  force,  the  Court  will  consider  whether  the  restraint 
is  larger  and  wider  than  the  protection  of  the  party  can 
possibly  require ;  if  so,  it  must  be  deemed  unreasonable  in 
law,  and  the  contract  creating  it  is  altogether  void.^  The 
Court  will  not  enforce  it  even  within  limits  which  it  would 
have  deemed  reasonable,  for  this  would  be  making  a  fresh 
contract  between  the  parties.  The  test  of  the  validity  of  a 
covenant  in  restraint  of  trade,  whether  limited  or  unlimited 
in  the  area  of  its  application,  is  whether  it  be  reasonable." 
Sometimes  the  area  may  be  held  to  be  too  large  ;  ^  some- 
times an  unlimited  restriction  will  be  valid,  if  reasonably 
necessary  for  the  protection  of  the  party  contracting.^  Or 
the  covenant  may  restrain  the  other  party  from  doing  business 
with  a  particular  class  of  persons :  for  example,  a  solicitor's 
articled  clerk  might  validly  be  restrained  from  acting  for 
the  solicitor's  existing  clients.^ 

Much  depends  on  the  nature  of  the  trade  or  profession,  the  number  of 
persons  residing  in  the  neighbourhood,  the  mode  in  which  the  trade  or 
profession  is  usually  carried  on,  and  other  matters  with  which  the  Court 
cannot  always  be  conversant.  The  interest  of  the  party  claiming  protec- 
tion has  been  held  to  extend  very  widely.  Thus  contracts  between  pro- 
fessional men  have  been  supported  where  the  area  of  exclusion  was  greater 
than  the  area  of  the  plaintiif's  practice.  The  Court  will  only  refuse  to 
enforce  the  contract  where  so  wide  a  restriction  is  "  plainly  and  obviously 
unnecessary."  In  Horner  v.  Graves  ^  the  area  of  exclusion  from  practice 
as  a  dentist  was  a  circle  round  York  of  the  diameter  of  200  miles  ;  this 
restriction  was  held  to  be  too  large.  In  Price  v.  Gree7i  ~  a  covenant  not  to 
can-y  on  a  certain  trade  "  within  the  cities  of  London  or  Westminster,  or 
within  tiie  distance  of  COO  miles  from  the  same  respectively,"  was  held  to  be 
divisible — good  so  far  as  it  related  to  London  and  AVestminster,  but  void 

1  Dowden  Sf  Pook,  Ltd.  v.  Pook,  [1904]  1  K.  B.  45  ;  Lamson  Pneumatic  Tube 
Co.  V.  Phillips  (1905),  91  L.  T.  363.  Where  distance  is  specified,  it  must  be 
measured  in  a  straight  Line  from  point  to  point  :  Mouflet  v.  Cole  (1872),  L.  E. 
8  Ex.  32. 

2  Nordenfelt  v.  Maxim-Nordenfelt  Gun  Co.,  [1894]  A.  C.  535  ;  Dubowski  v. 
Goldstein,  [1896]   1  Q.  B.  478. 

3  Hooper  and  Ashby  v.   Willis  (1906),  94  L.  T.  624. 

*  MUls  V.  Dunham,  [1891]  1  Ch.  576  ;  Jiadische  AnUin  Fabrik  v.  Sahott,  [1892]  3 
Ch.  447  ;   ^'ordenfelt  v.  Maxim-N ordenfelt  Co.,  suprd. 

5  See  NicholU  v.  Stretton  (1817),  10  Q.  B.  346  ;  May  v.  O'Neill  (1875),  44 
L.  J.  Ch.  660.     Compare  Dubowski  v.  Goldstein,  suprd. 

6  (1831),  7  Bing.  735,  744  ;  and  see  Mallan  v.  May  (1843),  11  M.  &  W.  653, 
667  ;  (1844),  13  M.  &  W.  511. 

7  (1847),  16  M.  &  W.  346.  See  Rogers  t.  Maddocks,  [1892]  3  Ch.  346  ;  WiUiam 
Robinson  ^  Co.  v.  Heuer,  [1898]  2  Ch.  451  ;  Hooper  and  Ashby  v.  Willis  (1905), 
1^1  Times  L.  K.  691  ;  Grrat  Wci^tcrn,  ,5t.,  Dairicg,  Ltd.  v.  Gibbs  (1918),  34  Times  L.  K. 
344. 
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as  to  the  other  part.  And  in  Tallis  v.  Tallis,^  a  covenant  by  which 
the  defendant  restricted  himself  from  carrying  on  the  business  of  a  can- 
vassing publisher  in  London  and  within  150  miles  of  the  General  Post 
Office,  or  in  Li\erpool  or  Manchester,  or  within  a  like  distance  of  either  of 
those  towns,  was  held  to  be  a  not  unreasonable  restriction  upon  a  man 
carrying  on  such  a  business. 

Later  cases  have  carried  this  even  further.  Thus  in  Leather-  Cloth  Co. 
V.  Lorsont,-  the  defendant  was  held  bound  by  his  covenant  not  to  carry  on 
directly  or  indirectly,  or  allow  others  to  carry  on,  in  any  part  of  Europe  the 
manufacture  or  sale  of  productions  manufactured  by  the  process  sold  by  him 
to  the  plaintiffs.  And  in  RousUlon  v.  EousiUon,^  it  was  decided  by  Fry,  J., 
that  there  is  no  absolute  rule  that  a  covenant  in  restraint  of  trade  is  void, 
even  though  unlimited  in  extent.  The  question  in  each  case  is  whether  the 
restraint  extends  further  than  is  necessary  for  the  reasonable  protection  of 
the  covenantee.  If  it  does  not  do  that,  the  performance  of  the  covenant 
wiU  be  enforced,  even  though  the  restriction  be  unlimited  as  to  space. 
Thus,  an  agreement  by  a  defendant  not  to  represent  any  other  champagne 
house  for  two  years  after  leaving  the  plaintiff's,  nor  to  establish  himseK  or 
associate  himself  with  other  persons  or  houses  in  the  champagne  trade  for 
ten  years  after  that  date,  was  held  good.^ 

A  contract  which  tends  to  promote  immorality  cannot  be 
made  the  foundation  of  an  action  by  either  part)'  to  it.  For 
instance,  an  agreement  with  a  view  to  future  illicit  cohabitation 
is  void ; '"  the  hii-e  of  a  carriage/  or  the  rent  of  lodgings/  to 
enable  a  woman  of  loose  character  to  attract  or  to  consort 
with  men,  cannot  be  recovered ;  a  printseller  cannot  recover 
the  price  of  libellous  or  indecent  prints  delivered  to  the 
defendant.''  Generally  "  if  a  person  makes  a  contract  with 
the  knowledge  that  another  intends  to  apply  its  subject- 
matter  to  an  immoral  purpose,  he  cannot  recover  upon  it."  '^ 
"  A  contract  lawful  in  itself  ...  is  illegal  if  it  be  entered 
into  with  the  object  that  the  law  should  be  violated."  ^^ 

Past  cohabitation  or  previous  seduction  is  not  a  good  consideration  for 
a  parol  promise.     Neither  is  it  an  illegal  consideration  ;  it  is  no  cousidera- 

1  (1853),  1  E.  &  B.  391  ;  see  Welstead^.  Hadley  (190i),  21  Times  L.  R.  165. 

2  (1869),  L.  R.  9  Eq.  345.  But  see  the  remarks  of  Cotton,  L.  J.,  in  Davies  v. 
Davies  (1887),  36  Ch.  D.  at  p.  385. 

"  (1880),  li  Ch.  D.  351  ;  and  see  Rojmcajs.  Ltd.  v.  Hoylc  (1919).  35  Times  L.  R. 
285. 

^  RousUlon  V.  RousUlon,  supra. 

*  Walker  v.  Perkim  (1764),  3  Burr.  1568  ;  Ayerst  v.  Jenkins  (1873),  L.  R.  18 
Eq.  275. 

6  Pearce  v.  Brookes  (1866),  L.  R.  1  Ex.  213. 

'  Appleton  V.  Campbell  (1826),  2  Car.  &  P.  347  ;  and  see  Feret  v.  HUl  (1854), 
15  C.  B.  207. 

8  Fores  v.  Johnes  (1802),  4  Esp.  97  :  and  see  Poplett  v.  Stockdale  (1825), 
R.  &  M.  337. 

3  Per  MeUor,  J.,  in  Taylor  v.  Chester  (1869),  L.  R.  4  Q.  B.  at  p.  311. 

^"  Per  cur.  in  Waugh  v.  Morris  (1873),  L.  R.  8  Q.  B.  at  p.  207  ;  Burrows  v. 
Rhodes  and  Jameson,  [1899]  1  Q.  B.  816. 
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tion  at  all.  Inasmuch,  however,  as  an  instrument  under  seal  does  not 
require  a  consideration  to  support  it,  a  bond  o:iven  for  the  maintenance  of 
a  woman,  founded  on  past  cohaliitation,  would  be  good  ;  ^  but  "  it  by  no 
means  follows  that  a  covenant  to  pay  a  sum  of  money  tainted  with 
illegality  can  be  enforced."  -  Thus  if  an  agreement  be  made  to  pay  a  sum 
of  money  in  consideration  of  future  cohabitation  and  after  cohabitation 
the  money  remains  uij{)aid,  a  bond  given  to  secure  that  money  cannot  be 
enforced.^  So  an  agreement  made  before  marriage  that  the  parties  after 
marriage  should  be  at  liberty  to  live  apart  is  against  public  policy,  and 
therefore  void.^  Public  policy,  however,  "is  a  very  unruly  horse,  and 
when  once  you  get  astride  it  you  never  know  where  it  will  carry  you."  * 

Generally,  in  the  words  of  Lord  Ellenborougli,  "  wherever 
the  tolerating  of  any  species  of  contract  has  a  tendency  to 
produce  a  public  mischief  or  inconvenience,  such  a  contract 
has  been  held  to  be  void."  '^  Nevertheless  "  it  must  not  be 
forgotten,"  said  Jessel,  M.  E.,  "that  you  are  not  to  extend 
arbitrarily  those  rules  which  say  that  a  given  contract  is  void 
as  being  against  public  policy,  because,  if  there  is  one  thing 
more  than  another  public  policy  requires,  it  is  that  men  of 
full  age  and  competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred  and  shall  be 
enforced  by  Courts  of  justice.  Therefore  you  have  this  para- 
mount public  policy  to  consider — that  you  are  not  lightly  to 
interfere  with  this  freedom  of  contract."  ' 

1  rallance  t.  Blagden  (1884),  26  Ch.  D.  353. 

2  Per  cur.  in  Fisher  v.  Bridges  (1854),  3  E.  &  B.  at  p.  650. 

'  lb.  And  see  the  remarks  of  Lord  Selbornc  in  Ayerat  v.  Jenkins  (1873),  L.  R.  16 
Eq.  at  p.  282.  .,.>^ 

*  Dagg  v.  Dagg  (18)^2),  7  P.  D.  )7;  Brodie  v.  Brodie,  [1917]  P.  271. 

«  Per  Burrougli,  .J.,  in  Richardson  v.  Mdlixh  (182-1),  2  Ring,  at  p.  2.i2  ;  cited  witli 
approval  by  Kekewich,  J.,  in  Daries  v.  JJaries  (1887),  36  CIi.  D.  at  p.  364. 

6  Gilbert  v.  Sykes  (1812),  16  East,  at  pp.  156,  157. 

'  Printing,  ^c,  Co.  v.   iianijjson  (1875),  L.  R.  19  Eq.  at  p.  465. 


Chapter  YII. 
breaches  of  contract  :  performance  and  discharge. 

We  have  dealt  with  the  formation  of  contracts  and  the 
natm*e  and  extent  of  the  legal  obligations  which  arise  ont  of 
them.  We  proceed  to  discuss  the  extent  of  the  civil  liability 
which  follows  from  a  breach  of  contract.  We  shall  also 
consider  the  cases  in  which  such  liability  ceases  and  the 
obligation  is  dissolved.  The  breach  or  neglect  by  one  party 
of  his  obligation  nnder  a  contract  at  once  confers  a  right  of 
action  on  the  other  for  at  all  events  nominal  damages.  But 
it  does  not,  as  a  rule,  dissolve  the  contract  or  release  the 
parties  from  performing  their  respective  duties  under  it. 

In  an  ordinary  action  for  breach  of  contract  the  plaintiff 
must,  as  a  rule,  prove  four  things  : — 

(i.)  The  contract. 

(ii.)  The  performance  by  the  plaintiff  of  his  part  of  the 
contract — or,  at  all  events,  readiness  to  perform  his  part. 

(iii.)  A  breach  of  the  contract  by  the  defendant. 

(iv.)  Any  damage,  other  than  nominal,  which  the  plaintiff 
has  sustained  by  reason  of  the  breach. 

(i.)  In  the  first  place  the  plaintiff  must  prove  the  contract 
on  which  he  sues.  If  the  contract  is  not  under  seal,  he  must 
also  prove  that  he  gave  consideration  for  it.  If  the  contract 
is  iu  writing,  the  original  must,  as  a  rule,  be  produced.^  If 
the  defendant  has  pleaded  the  Statute  of  Frauds  or  the  Sale 
of  Goods  Act,"  the  plaintiff  must  prove  either  that  the  contract 
does  not  fall  within  the  statute  pleaded,  or  that  its  provisions 
have  been  complied  with.  If  the  defendant  has  pleaded  a 
Statute  of  Limitation,  the  plaintiff  must  show  that  his  cause  of 
action  accrued  or  has  been  revived  within  the  prescribed  period.^ 

1  See  pout,  p.  1104. 

«  See  Chap.  IV.,  ante,  p.  695  et  seq. 

3  See  further,  as  to  the  Statutes  of  Limitation,  post,  pp.  1133—1143. 
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If  the  defendant  has  pleaded  the  non-performance  of  any  eon- 
dition  precedent,^  the  plaintiff  must  establish  that  all  times 
have  elapsed  and  that  all  things  have  happened  which 
were  necessary  preliminaries  to  the  defendant's  becoming 
liable  on  the  contract.  Where  there  is  a  special  contract  still 
"  open "  between  the  parties  {i.e.,  not  yet  fully  performed 
and  still  binding  on  them),  no  action  in  relation  to  the  matter 
can  as  a  rule  be  brought  except  upon  that  contract.  In  some 
cases,  however,  as  we  shall  see,  the  conduct  of  the  defendant 
may  give  the  plaintiff  a  right  to  rescind  the  contract  or  to 
regard  it  as  rescinded  by  the  defendant ;  and  then  the  plaintiff 
may,  il  he  thinks  fit,  sue  upon  a  new  contract,  which  is  implied 
by  law  from  the  circumstances.  In  that  case  the  plaintiff  must 
set  out  in  his  Statement  of  Claim  and  prove  at  the  trial  the 
facts  from  which  this  new  contract  should  be  implied." 

(ii.)  Where,  under  the  contract  between  them,  each  party 
is  bound  to  do  something,  the  plaintiff  must,  as  a  rule,  per- 
form his  part  of  the  contract  before  he  can  sue  the  defendant 
for  omitting  to  perform  his  part.  Where,  for  instance,  a  man 
contracts  to  do  a  specific  piece  of  work  for  a  lump  sum,  he  can 
recover  nothing  till  that  work  is  done,  even  though  the  non- 
completion  be  due  to  no  fault  of  his.  It  is  one  entire  contract 
which  cannot  be  divided,  and  the  remuneration  promised  on 
completion  cannot  be  apportioned  as  the  work  proceeds. 

In  other  cases,  however,  it  may  be  necessary  to  inquire 
whether  the  performance  due  under  the  contract  is  or  is  not 
divisible.  This  is  a  question  which  it  is  not  always  easy  to 
answer.  It  must  be  solved,  not  by  technical  rules,  but  by 
ascertaining,  if  possible,  the  intention  of  the  parties.  Their 
intention  must,  of  course,  be  deduced  primarily  from  the 
language  which  they  have  used  in  framing  their  contract. 
The  parties  may  have  stipulated  that  the  performance  of  some 
apparently  trivial  matter  shall  be  a  condition  precedent,  so 
that  non-performance  of  it  shall  discharge  the  contract.  "  Or 
they  may  have  intended  that  the  performance  of  some  matter 
apparently  of  essential  importance,  and  prima  facie  a  condition 

1  Order  XIX.,  r.  14. 

»  //a.  rr.  20,  24,  and  Order  XXI.,  r.  3. 
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precedent,  is  not  really  vital,  and  may  be  compensated  for  in 
damages.  And  if  they  sufficiently  expressed  such  an  intention ^ 
it  will  not  be  a  condition  precedent."^  If  it  is  expressly 
provided  by  the  contract  that  the  breach  of  a  particular  clause 
in  it  shall  avoid  the  whole  contract,  it  will  have  that  effect 
unless  the  Court  can  see  its  way  to  decide  that  such  a 
provision  is  unreasonable  and  unfair.  But  the  judge  will 
look  not  only  at  the  expressed  terms  of  the  contract,  but  also 
at  the  nature  of  the  services  to  be  rendered,  at  the  usual 
incidents  of  contracts  of  this  class  and  at  all  other  surroimding 
circumstances  that  are  material.  He  must  then  decide  whether 
the  parties  did  or  did  not  intend  that  performance  of,  or 
readiness  to  perform,  one  side  of  the  contract  should  be  a 
condition  precedent  to  the  right  to  demand  performance  of  the 
other  side.  If  it  was  so  intended  no  action  lies  without  proof 
of  complete  performance  or  readiness  to  completely  perform. 
Often,  however,  the  judge  may  come  to  the  conclusion  that 
the  parties  did  not  intend  their  mutual  promises  to  be  so 
interwoven  and  involved,  but  that  they  made  two  wholly 
distinct  and  collateral  promises,  which  might  be  independently 
performed.  In  that  case  each  can  sue  if  the  other  breaks  his 
promise  without  proving  the  performance  of  his  own  promise. 

Thus,  if  A.  agrees  to  sell  certain  goods  to  B.  for  £50,  and  B.  agrees  to 
pay  A.  £50  for  them,  these  two  promises  make  one  contract,  which 
is  entire  and  indivisible.  But  if  a  lease  contains  a  covenant  by  the  tenant 
to  pay  the  rent  on  the  usual  quarter  days,  and  also  a  covenant  by  the  land- 
lord to  insure  the  demised  premises,  the  landlord  can  sue  for  any  arrears  of 
rent  without  proving  that  he  has  effected  any  policy  of  insurance ;  for 
the  covenants  here  are  absolutely  independent  of  each  other.- 

So  with  contracts  for  work  and  labour  done.  AVhenever  the  nature  of 
the  job  is  such  that  the  work  will  be  of  little  or  no  value  to  the  employer 
until  it  is  finished,  there  the  plaintiff"  cannot  in  the  absence  of  a  special 
agreement  recover  any  remuneration  until  the  job  is  finished.  "  If  a  man 
engages  to  carry  a  box  of  cigars  from  London  to  Birmingham  it  is  an  entire 
contract,  and  he  cannot  throw  the  cigars  out  of  the  carriage  half-way  there 
and  ask  for  half  the  money  ;  or  if  a  shoemaker  agrees  to  make  a  pah-  of 
shoes,  he  cannot  offer  you  one  shoe  and  ask  you  to  pay  one-half  the  price."  ^ 

1  Per  cur.  in  Bettini  v,  Gye  (1876),  1  Q.  B.  D.  at  p.  187. 

'■^  As  to  when  words  in  a  lease  amount  to  a  qualification  of  the  lessee's  covenant 
and  when  to  an  independent  stipulation  by  the  lessor,  see  Westacott  v.  Hahn,  [1918] 
1  K.  B.  495. 

»  Per  Jessel,  M.R.,  in  In  re  Hall  (1878),  9  Ch.  D.  at  p,  545. 
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So  if  the  plaintiff  has  agreed  to  build  for  A.  a  stable  for  a  lump  sum  of 
£•200,  and  stops  work  before  he  has  roofed  the  building  in,  he  can  recover 
nothing,  as  the  four  walls  open  to  the  sky  are  of  no  use  whatever  to  A.^  The 
whole  object  and  essence  of  the  contract  was  to  have  a  stable  in  a  completed 
6tiite ;  hence  it  is  iu)t  inequitable  for  A.  to  insist  on  his  legal  right  and 
refuse  to  make  any  payment  until  the  work  is  finished.  It  is,  however,  usual 
in  building  contracts  on  a  larger  scale  to  insert  an  express  clause  entitling 
the  builder  to  receive  from  time  to  time  under  a  certificate  of  the  architect 
80  per  cent,  of  the  value  of  the  work  already  done.  For  each  such  instal- 
ment the  builder  can  sue  separately ;  the  remaining  20  per  cent,  is  left 
in  the  hands  of  the  building  owner  and  is  called  "retention  money." 

The  rule  that  a  plaintiff  must  complete  his  part  of  a  contract  before  he 
can  sue  the  defendant  for  the  non-performance  of  his  part  has  been 
acted  upon  in  several  reported  cases.  Thus  a  man,  who  contracted  to 
make  certain  old  chandeliers  complete  for  ten  pounds,  was  held  unable  to 
recover  anything  when  his  services,  though  valuable,  had  not  yet  made  the 
goods  complete.2  And  where  a  man  agreed  to  serve  as  second  mate  on  a 
voyage  for  a  lump  sum  of  tliirty  guineas,  and  died  before  the  voyage  was 
over,  his  executors  were  unable  to  recover  anything  on  a  quantum  Dieruif.^ 
A  servant  dismissed  for  good  cause  cannot  recover  from  his  master  in 
respect  of  the  current  period  of  service  left  incomplete  by  the  dismissal.-* 

But  to  this  prima  facie  rule  there  are  many  exceptions,  in 
which  an  action  will  lie  although  there  has  been  only  a 
partial  performance  on  the  part  of  the  plaintiff.  The  rights 
of  the  parties  in  such  a  case  depend  upon  the  circumstances 
which  have  prevented  the  completion  of  the  contract.  It 
still,  however,  remains  the  general  rule  that  a  party,  who  has 
omitted  or  refused  to  fully  perform  his  contract,  cannot  claim 
to  be  paid  even  for  the  portion  which  he  has  performed, 
unless  he  was  prevented  by  the  other  party  from  doing  the 
whole,  or  unless  there  is  a  provision  in  the  contract  or  a 
custom  of  the  trade  entitling  him  so  to  do.^ 

So,  too,  it  is  possible  that  performance  of  the  contract  by 
a  third  party  may  amount  to  perfoi-mauce  by  the  contractor 
himself,  but  not  in  the  case  of  contracts  involving  S2)ecial 
personal  qualifications  in  the  contractor. 

The  contractor  "  cannot  vouch  the  capacity  of  another  to  perfoim  that 
which  the  other  jiarty  to  the  contract  might,  however  unreasonably,  insist 

1  Sumpter  v.   Hedges,  [1898]   1  Q.  B.  673. 

2  Sinclair  v.  Boules  (1829),  9  B.  &  C.  92. 

«  Cutter  V.  Powell  (1795),  6  T.  R.  320.      But  sec  OWeil  v.  Armstrong,  [18951  2 
Q.  B.  418.  ^  ^ 

*  See  post,  pp.  863,  864. 

*  liobertt  V.  Havelock  (1832),  3  B.  &  Ad.  404. 
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was  what  alone  he  undertook  to  pay  for,  namely,  work  to  be  executed  by 
the  party  himself.  If,  for  instance,  he  had  ordered  a  painting  from  some 
unknown  artist  of  his  own  choice,  he  could  not  be  compelled  to  accept 
instead  of  it  the  work  of  another  artist,  however  eminent."  ^ 

But  where  there  is  a  trading  contract  for  the  supply  of  coal  or  other 
materials,  if  the  merchant  gets  what  he  wants  under  the  contract,  and  it 
does  not  matter  who  in  fact  supplies  the  materials,  it  may  be  reasonable  to 
allow  the  other  party  to  perform  its  obligations  by  deputy.-  So,  where  the 
British  Waggon  Company  agreed  to  let  railway  waggons  to  Lea  &  Co. 
for  a  term  of  years  at  a  certain  rent  and  to  repair  the  waggons,  and  subse- 
quently assigned  their  business  to  another  company  who  duly  kept  the 
waggons  in  repair,  it  was  held  that  the  British  Waggon  Company  "  fulfilled 
its  obligations  under  the  contract  by  finding  a  new  company  (assignee  of 
the  contract)  able  and  willing  to  execute  the  repairs  which  the  old  company 
contracted  to  perform."  ^ 

Again,  where  work  has  been  clone  or  goods  supplied  under 
a  special  agreement,  but  not  in  accordance  with  it,  compen- 
sation may  be  claimed  if  the  defendant  has  retained  and 
enjoyed  the  benefit  of  the  plaintiff's  work  or  goods ;  for  by  so 
doing  he  has  ratified  the  substitution.  Moreover,  if  there  be 
a  contract  void  for  want  of  writing  under  the  Statute  of 
Frauds,  from  the  part  performance  of  which  by  the  plaintiff 
the  defendant  derives  a  benefit,  he  is  often  liable,  not  upon  the 
original  contract,  but  upon  a  fresh  agreement  implied  by  law 
in  substitution  for  it.  He  must  pay  for  the  benefit  Avhich  he 
has  received  ;  ^  or,  in  the  language  of  the  old  pleaders,  he  is 
liable  on  a  quantum  meruit — that  is,  for  "so  much  as  the 
plaintiff  has  earned."  So,  too,  in  spite  of  the  rule  that  a 
corporation  is  only  bound  by  a  contract  under  seal,^  it  is  now 
clear  law  that,  where  a  plaintiff  is  employed  by  a  corporation 
under  a  parol  contract  or  one  in  writing  merely,  the  corpora- 
tion will  be  liable  on  a  quautum  meruit,  if  the  plaintiff  has  fully 
performed  his  part  of  it  and  the  corporation  has  received  and 
accepted  the  benefit  of  such  performance — and  this  although 
the  original  contract  cannot  be  enforced  by  either  party."^ 

1  Per  Collins,  M.  K.,  in  Tolhurst  v.  Associated  Portland  Cement  Manufacturers, 
[1902]  3  K.  B.  at  p.  669. 

2  See  the  remarks  of  Cozens-Hardy,  L.J.,  ih.  at  pp.  678,  679. 

3  British  Waggon  Co.  v.  Lea,  ^  Co.  (1880),  5  Q.  B.  D.  149  ;  cited  with  approval 
by  Cozens-Hardy,  L.  J.,  [1902]  2  K.  B.  at  p.  679. 

*  Mavor  v.  Pyne  (1825),  3  Bing.  285. 

^  See  ante,  pp.  671,  672 

6  Except,  of  course,  where  there  is  an  express  statutory  provision  to  the  con- 
trary, as  in  the  case  of  contracts  by  urban  authorities  ;  see  Young  v.  Mayor,  S)C., 
of  Leamington  (1883),  8  App.  Cas.  517. 
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"Where  the  defendant  had  verbally  promised  to  pay  the  plaintiff — a  woman 
by  whom  he  had  had  seven  ilieffitimafce  children — £300  a  year  by  equal 
quarterly  instalments  for  so  long  as  she  should  maintain  and  educate  the 
cliildren,  it  was  held  that  he  was  lial)le  althou<,di  the  contract  was  not  in 
writint^ ;  for  his  children  had  been  maintained  and  educated  l»y  the  plaintiff 
at  his  re(iuest.i 

Where  goods  which  a  corporation  has  contracted  by  parol  to  buy  have 
V)een  received  by  it,  or  after  work  is  done  and  adopted  for  the  purposes  of 
the  corporation,  the  objection  that  the  contract  was  not  under  seal  cannot 
be  taken.- 

But  the  right  of  action  upon  a  quantum,  meruit  cannot  arise 
so  long  as  the  original  contract  is  still  "  open,"  i.e.,  is  unper- 
formed and  still  binding  on  the  parties  to  it.  Where  the 
contract  is  entire,  the  plaintiff  cannot  so  recover  unless — 

{a)  the  defendant  has  prevented  the  plaintiff  fi'om  per- 
forming his  part  of  the  contract,  or  has  made  such  default  in 
the  performance  of  his  own  part  as  will  exonerate  the  plaintiff 
from  performing  his  part ;  or 

{h)  the  plaintiff  has  done  extra  work  of  which  the  defendant 
has  adopted  the  benefit,  in  which  case  there  is  deemed  to  be 
an  implied  contract  to  pay  for  the  extra  work. 

"Where  an  author  contracted  to  write  a  Ijook  on  Ancient  Armour  for  a 
series  which  the  publishers  subsequently  abandoned,  it  was  held  that,  as  the 
defendants  had  broken  the  special  contract,  he  might  succeed  on  a  quantum 
meruit.^  "  If  a  man  agrees  to  deliver  me  one  hundred  quarters  of  corn  and, 
after  I  have  received  ten  quarters,  I  decline  taking  any  more,  he  is  at  all  events 
entitled  to  recover  against  me  the  value  of  the  ten  that  I  have  received."* 

(iii.)  Next  the  plaintiff  must  prove  that  the  defendant  has 
broken  his  contract.  If  the  contract  has  not  named  any  time 
within  which  the  defendant  must  perform  his  part,  he  must 
be  allowed  a  reasonable  time  for  such  performance,  and  no 
action  will  lie  until  such  reasonable  time  has  elapsed.  Even 
if  a  date  be  fixed  Ijy  the  contract  for  the  performance  of  his 
promise,  still  it  may  Vte  a  question  whether  that  date  can  be 
rigidly  insisted  upon.     Time  is  not  always  of  the  essence  of  a 

1  Enowlman  v.  Bluett  (1873),  L.  R.  9  Ex.  1,  307. 

»  Sa)ider.'<  v.  .St.  \e<itj(  Uni'ni  (1840),  8  Q.  B.  810  :  Lauford  v.  BiUericatj  It.  D.  C, 
[1903]  1  K.  B.  772  ;  Uoin/lax^  v.  M/t}jl  T.  JJ.  C,  [l'J13j  2  Ch.  4o7. 

3  Planche  v.  Colburn  (1831),  8  Bing.  14  ;  and  see  Ogieru,  Ltd.  v.  Nelson, 
[1905]  A.  C.  109. 

*  Per  Best,  C.  J.,  in  Mavor  v.  Pyne  (1825),  3  Bing.  at  p.  288. 
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contract,  as,  for  instance,  in  a  contract  for  the  sale  of  land,  or 
in  one  for  the  sale  of  goods  "unless  a  different  intention 
appears  from  the  terms  of  the  contract."  ^  But  to  apply  this 
principle  "  to  mercantile  contracts  would  be  dangerous  and 
unreasonable."  -  Thus  in  the  case  of  a  contract  for  the  sale  of 
a  public-house  "  as  a  going  concern,"  ^  or  of  the  goodwill  of  a 
business  or  of  goods  of  a  perishable  character,  it  is  clear  that 
time  is  of  the  essence  of  the  contract.^ 

Even  where  time  is  not  originally  of  the  essence  of  the 
contract,  the  law  grants  protection  against  unreasonable  delay 
in  performance.  Where  one  party  has  omitted  to  perform 
his  promise,  the  other  may  give  him  notice  that  if  he  does  not 
do  so  by  a  certain  date  he  will  treat  the  delay  as  a  breach  of 
contract.  But  the  date  fixed  must  be  one  w^hich  under  all 
the  circumstances  of  the  case  allows  a  reasonable  time  for  the 
completion  of  what  remains  to  be  done. 

Whether  the  defendant's  conduct  amounts  to  a  breach  of 
his  contract  must  depend  upon  the  precise  nature  of  the  con- 
tract and  the  circumstances  of  the  particular  case.  In  some 
cases,  however,  it  is  sufficient  if  the  plaintiff  can  show  that 
the  defendant  has  unequivocally  announced  that,  when  the 
time  comes  for  performance,  he  will  break  the  contract. 
Where  there  is  such  a  renunciation  by  the  defendant  before 
performance  on  his  part  is  due,  the  plaintiff  is  discharged  and 
entitled  at  once  to  treat  the  contract  as  broken  and  to  sue  for 
the  breach  of  it.  Or,  if  lie  prefers,  he  may  wait  till  the 
day  fixed  for  performance,  thus  giving  the  defendant  a  locus 
paniteiiticf.  In  the  latter  case,  however,  the  contract  remains 
in  existence  for  the  benefit  and  at  the  risk  of  both  parties ; 
so  that,  should  it  from  any  other  cause  be  discharged  before 
the  day  fixed  for  performance,  the  defendant  will  be  released 
from  liability. 

Where  one  party  has  elected  not  to  perform  the  contract  on 
his  part,  it  is  competent  for  the  other  party  to  say  :  "I  take 
you  at    yoiu-  word:  the  agreement  shall  be  put  an  end  to 

1  56  &  57  Vict.  c.  71,  s.  10.     See  a7ite,  p.  675. 

2  Per  Cotton,  L.  J.,  in  Renter  v.  Sala  (1879),  4  C.  P.  D.  at  p.  249;  and  see  ^^os^, 
p.  793. 

3  Day  V.  Luhke  (1868),  L.  E.  5  Eq.  336  ;  Cowles  v.  Gale  (1871),  L.  E.  7  Ch.  12. 
*  Hudson  v.  Temple  (1860),  29  Beav.  536. 
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altogether,  I  retaining  my  right  to  sue  you  for  the  breach."  ^ 
So  where  there  is  reuunciatiou  during  the  course  of  perform- 
ance, the  other  party  is  discharged  and  entitled  to  sue  at  once 
for  breach  of  contract. - 

A  traveller  eniraged  a  (.•onrier  at  £10  a  month  for  a  period  beginning  on 
the  1st  of  June.  Before  that  date  he  told  the  courier  he  should  not  require 
his  services.  It  was  held  tiiat  the  courier's  right  of  action  accrued  at  once 
upon  the  renunciation,  and  he  need  not  wait  till  June  to  sue.^  A  man 
made  a  promise  to  marry  a  woman  upon  the  death  of  his  father ;  he  then 
renounced  the  promise  while  his  father  was  still  alive.  It  was  held  that 
the  woman  could  sue  immediately  without  waiting  for  the  father's  death.* 
A  similar  right  of  action  accrued  immediately  where  a  man  promised  to 
marry  X.  on  a  certain  date,  and  married  Y.  before  that  date  arrived.^ 

A  railway  company,  having  contracted  to  purchase  3,900  tons  of  railway 
chairs  at  a  fixed  price,  gave  notice  to  the  vendor,  after  he  had  supplied  less 
than  half  the  amount,  that  they  would  not  require  any  more.  It  was  held 
that  he  could  sue  without  actual  delivery  of  the  whole,  and  need  only  show 
that  he  was  willintr  to  have  made  full  performance.^ 

(iv.)  It  is  not  necessary  for  the  plaintiff  to  show  that  he 
has  sustained  any  actual  pecuniary  loss  through  the  defen- 
dant's breach  of  contract.  Breach  of  contract  is  in  itself  an 
actionable  wrong,  irrespective  of  damage  ;  consequently  the 
plauitifit  can  recover  nominal  damages  for  the  mere  breach, 
even  if  he  has  suffered  no  loss  thereby.  If  he  can  prove 
that  he  has  suffered  loss  from  the  breach,  he  may  recover 
substantial  damages."  In  this  case  the  plaintiff  must  speci- 
fically allege  such  special  damage  in  his  pleading  and  prove 
it  at  the  trial.  He  must  also  satisfy  the  Coui't  that  the  loss 
is  the  natural  and  reasonable  result  of  the  breach,  so  that 
the  damage  is  not  too  remote ;  and  then  the  jury  will  assess 
the  amount  of  compensation  to  which  he  is  entitled. 

The  parties  may  have  stipulated  that  a  specific  sum  shall 
be  recoverable  in  the  event  of  a  breach  of  contract.  This 
sum  may  represent  "  liquidated  damages  ;  "  that  is  to  say,  the 

1  See  General  Billposting  Co.,  Ltd.  v.  Atkinson,  [19081  1  Ch.  537,  and  the 
remarks  of  Buckley,  L.  J.,  at  p.  5i5. 

2  See  Boston  Deep  Sea,  S^c,  Co.  v.   Ansell  (1888),  39  Ch.  D.  339,  365. 

3  Hochster  v.  De  la  Tour  (1853),  2  E.  &  B.  678. 
*  Froib  V.  Knight  (1872),  L.  R.  7  Ex.  111. 

5  Short  V.  Stone  (1816),  8  Q.  B.  358. 

6  Cort  V.  Ambergate  Ry.  Co.  (1851),  17  Q.  B.  127. 
^   See  post,  p.  1304  et  xeq. 
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parties  may  accept  it  in  place  of  the  amount  which  a  jury  might 
assess,  and  the  jury  cannot  at  the  trial  award  a  larger  or 
smaller  amoimt.  Or  it  may  be  a  "penalty,"  in  which  case 
the  plaintiff  can  recover  only  for  such  damage  as  he  can  prove 
that  he  has  suffered,  which  may  be  much  less  than  the  amount 
of  the  penalty.^  The  fact  that  the  parties  may  in  their  con- 
tract have  described  a  sum  as  either  "liquidated  damages" 
or  "  penalty  "  is  by  no  means  conclusive  of  its  character. 

Defences  to  an  Action  of  Contract. 

A  great  variety  of  defences  are  open  to  a  defendant  in  an 
action  of  contract.  "We  will  assume  that  the  plaintiff  has 
established  a  prima  facie  case ;  we  will  also  assume  that  the 
contract  on  which  he  relies  is  neither  void  on  the  ground  of 
illegality  nor  voidable  on  the  ground  of  fraud  or  of  want  of 
capacity  in  either  party.-  Apart  from  these,  the  most  usual 
and  obvious  defences  are — 

(i.)  that  the  defendant  has  fully  performed  his  part  of  the 
contract ; 

(ii.)  that  it  was  impossible  for  the  defendant  to  perform 
his  part  of  the  contract ; 

(iii.)  that  the  plaintiff  has  prevented  the  defendant  from 
performing  his  part  of  the  contract  ; 

(iv.)  that  the  contract  was,  before  any  breach  of  it, 
rescinded  by  mutual  consent,  or  varied  by  a  new  agreement 
between  the  parties,  or  determined  by  operation  of  law ; 

(v.)  that  before  any  breach  on  the  part  of  the  defendant 
the  plaintiff  exonerated  and  discharged  him  from  performing 
his  part  of  the  contract  by  making  default  in  performing  his 
own  part,  or  otherwise  by  his  conduct  divesting  himself  of 
any  right  to  sue  thereon  ; 

(vi.)  that  after  the  breach  of  contract  on  which  the  plain- 
tiff sues  had  been  committed  by  the  defendant  the  plaintiff 
released  or  discharged  his  right  of  action  thereon — 

(a)  by  a  release  under  seal,  or 

(b)  by  an  accord  and  satisfaction. 

It  will  be  necessary  to  deal  in  detail  with  each  of  the  above 

1  See  8  &  9  Will.  III.  c.  11,  s.  8  ;    and  post,  p.  1314  ef  seq. 

2  As  to  Coverture,  Infancy,  Lunacy,  see  post,  Book  VI.,  Chaps.  I. — III. 
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defences.     The  defendant  may  also,  of  course,  plead  a  set-off 
or  counterclaim.^ 

(i.)  It  is  a  defence  to  any  action  on  a  contract  that  the 
defendant  has  fully  performed  his  part  of  it.  The  burden 
of  proving  this  lies  on  the  defendant,  but  in  practice  he  can 
often  prove  the  fact  by  his  cross-examination  of  the  plaintiff's 
witnesses.  What  amounts  to  a  performance  will  depend  upon 
the  circumstances  of  each  particular  case." 

Where  the  defendant's  obligation  under  the  contract  is 
merely  to  pay  the  plaintiff  a  sum  of  money  and  he  holds  a 
wi"itten  receipt  for  the  full  amount  payable,  the  receipt  is 
prima  facie  e^^dence  of  the  payment.  But  a  receipt  is  not 
conclusive  evidence  of  payment,  nor  does  it  act  as  an  estoppel. 
A  man  who  has  given  a  receipt  may  show  that  he  gave  it  by 
mistake  or  in  consequence  of  fraud  or  subject  to  a  condition 
which  has  not  yet  been  performed.^ 

In  Avriting  a  receipt,  any  form  of  words  will  suffice  which  shows  that  the 
debtor  is  cUscharged  ;  the  mere  signature  of  the  vendor  attached  to  a  bill 
or  invoice  may  be  enough."^  But  where  the  receipt  is  for  £2  or  upwards 
(subject  to  certain  exceptions),  the  receipt  must  l^ear  a  pemiy  stamp,  which 
must  be  cancelled  by  the  person  who  receives  the  money  at  the  time  of  giving 
the  receipt.  The  creditor  is  hable  to  a  fine  of  £10  if  he  does  not  give  the 
debtor  a  stamped  receipt  upon  jDayment  of  such  sum.^  The  fact  of  pay- 
ment may  be  proved  orally,  whether  or  not  a  written  receipt  exists,  and 
whether  or  not  that  receipt  be  duly  stamped." 

In  Att.-Gen.  v.  Carlton  Banlc,'^  the  Court  discussed  the  definition  of 
"  receipt,"  and  excluded  "  entries  intended  merely  for  the  regulation  of 
book-keeping"  which  "are  not  regarded  as  documents  of  acquittance  to 
the  clerk  who  hands  over  the  money,  and  are  not  retained  by  him." 

A  barrister's  receipt  for  fees  over  £2  must  be  stamped,^  although  he 
cannot  bring  an  action  to  recover  them. 

Sometimes,  where  the  defendant's  case  is  that  he  has  paid 
the  debt  for  which  he  is  now  sued  before  the  action  was 
brought,  questions  may  arise  as  to  the  appropriation  of 
payments.     One  man  may   owe  another  different  [sunis^  for 

1  See  Tpott,  p.  1230. 

*  See  antp,  pp.  744— 74H. 

3  See  Lee  v.  Lanes,  and  Yorhs.  By.  Co.  (1871),  L.  R.  6  Oh.  527. 

*  See  Spawforth  v.  Alexander  (1798),  2  Esp.  621. 

5  See  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  100. 

6  Itambert  v.  Cohen  (1803),  4  Esp.  213. 

7  [1899]  2  Q.  B.  158,  165. 

8  General  Cowicil  of  the  Bar  v.  Inland  Revenue,  [1907]  1  K.  B.  462. 
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debts  contracted  at  different  times,  for  different  considera- 
tions and  secured  in  different  ways.  For  example,  A.  may 
owe  B.  money  on  a  mortgage  or  a  covenant,  or  on  a  bond  or 
a  bill  of  exchange,  or  as  a  joint  debtor,  or  as  a  debtor  with 
a  siu-ety  who  is  liable  on  his  default.  Then,  if  A.  pays  B. 
a  sum  which  is  not  enough  to  extinguish  all  his  debts,  A. 
has  the  right  to  "  appropriate  "  the  payment  to  the  satisfac- 
tion of  any  particular  debt.  Either  before  or  during  his 
payment  over  of  the  money  to  B.,  A.  may  say  "This  is  for 
the  mortgage  debt,"  or  "  This  is  for  the  debt  which  I  owe 
jointly  with  X.,"  or  "for  the  debt  for  which  Z.  is  my 
surety."  The  creditor  would  perhaps  much  prefer  another 
debt  {e.g.,  a  debt  for  which  he  has  only  the  debtor's  personal 
security)  to  be  paid  off  first ;  but  he  cannot  prevent  the 
debtor  from  applying  the  payment  to  satisfy  any  particular 
debt,  so  long  as  the  debtor  notifies  his  intention  before  or  at 
the  time  of  payment.^  The  appropriation  by  the  debtor  need 
not  be  express,  if  it  can  be  inferred  from  his  conduct  or  if 
other  circumstances  clearly  indicate  his  intention.- 

But,  where  the  money  is  paid  over  generally  without  any 
specific  appropriation  by  the  debtor,  the  creditor  may  apply 
it  to  any  debt  he  pleases,  the  amount  of  which  is.  agreed  and 
ascertained,  even  to  one  barred  by  the  Statute  of  Limitations.^ 
The  creditor  is  not  obliged  to  apply  the  money  to  any  par- 
ticular debt  on  receiving  it ;  he  may  appropriate  it  "  up  to 
the  very  last  moment,"'*  even  while  giving  evidence  in  the 
witness-box.^ 

The  creditor  may  make  his  appropriation  either  by  express 
words  or  by  any  method  which  clearly  shows  his  intention.  If 
he  decides  to  appropriate  the  money  to  a  particular  debt  by  a 
private  entry  in  his  own  books  uncommunicated  to  the  debtor, 
he  can  afterwards  change  his  mind  and  apply  it  to  some  other 
debt.  But  once  he  has  signified  his  appropriation  to  the 
debtor,  he   cannot   afterwards   change   it.*^      Naturally,    the 

1  See  Mayfield  v.  Wadsley  (182i),  3  B.  &  C.  at  p.  362, 
-  Newmarch  v.   Clay  (1811),  U  East,  239. 
3  Mills  V.  Fowkes  (1839),  5  Bing.  N.  0.  455. 
*  Per  Lord  Macnaghten,  in  The  Mecca,  [1897]  A.  C.  at  p.  294. 
^  Seymour  v.  Pickett,  [1905]  1  K.  B.  715  ;    and  see  Philpptt  v,  Jones  (1834), 
2  A.  &  E.  41. 

fi  Friend  v.  Young,  [1897]  2  Ch.  421. 
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creditor  will  generally  apply  the  payment  to  satisfy  the  oldest 
unsecured  simple  contract  debt  for  which  the  debtor  alone  is 
liable. 

In  the  absence  of  circumstances  indicating  intention,  the 
law  will  not  apply  money,  which  has  been  paid  generally, 
towards  the  discharge  of  a  secured  debt  in  favour  of  a 
surety.^  But  a  creditor  may  not,  when  there  is  a  legal  debt 
unpaid,  appropriate  the  payment  to  one  which  is  not  a  legal 
debt.- 

If  neither  debtor  nor  creditor  appropriate  the  money  paid 
to  any  specific  debt,  the  law  will  apply  the  payment  first  to 
discharge  any  interest  that  may  be  due,  and  next  to  satisfy 
the  oldest  outstanding  unpaid  debt,  unless  there  are  circum- 
stances to  show  th^t  such  could  not  have  been  the  intention 
of  the  parties.-'  There  may  be  circumstances  to  show  that 
the  creditor  reserved  liis  right  to  appropriate.^ 

Sometimes  the  tender  or  offer  of  performance  is  a  sufficient 
discharge  of  the  contract.  Thus,  if  a  man  contracts  to  deliver 
goods  and  tenders  them  according  to  the  contract,  he  is  dis- 
charged ;  for  he  has  done  all  in  his  power  to  perform  his 
contract.  If  the  goods  are  refused,  he  can  bring  an  action 
for  the  non-acceptance  of  them,  and  he  has  a  good  defence  to 
an  action  for  non-delivery.^  So  if  a  man  is  liable  to  pay  a 
definite  sum  of  money/'  he  will  be  discharged  if  before  action 
brought  he  tenders  to  the  plaintiff  that  sum  of  money,  or 
subsequently,  when  sued,  pays  the  money  into  court.  His 
tender  will  prevent  the  further  accrual  of  interest  on  the  sum 
due." 

8ucli  tender  must  be  for  the  whole  amount  due.  Tender  of  a  larger  sum 
may  be  good,  but  the  debtor  cannot  ask  for  change.     An  offer  of  five  pound 

1  In  re  Sherry  (1881),  25  Cli.  D.  692. 

a   Wright  v.   Laing  (1821),  3  B.  &  C.   165. 

8  Claytons  Case  (1816),  1  Mer.  572.  See  the  remarks  of  Blackburn,  J.,  in 
City  Discount  Co.  v.  McLean  (1874),  L.  R.  9  C.  P.  at  p.  701  ;  and  Roofer  v. 
Keay  and  Draper  (1875),  1  Q.  B.  D.   178. 

<   The  Mecca,  [1897]  A.  C.  286. 

s  56  &  57  Vict.  c.  7),  s.  37  ;  see  post,  pp.  802,  SOS. 

6  A  pica  of  tender  cannot  strictly  be  pleaded  to  actions  for  unliquidated  damages, 
whether  in  contract  or  in  tort  :  Uarys  v.  Richarihon  (1888),  21  Q.  B.  D.  202,  unless 
iliere  be  some  .special  .'itatutory  ))rovision  enabling  a  defendant  to  tender  amends. 

'  Dent  V.  Dunn  (1812),  3  Camp.  296  ;  Griffiths  v.  School  Board  of  Tstrady- 
fodwg  (1890),  24  Q.   H.  D.  307. 
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notes  of  the  Bank  of  England  is  a  valid  tender  for  any  sum  above  £5  ; 
current  gold  coins  of  the  realm  and  currency  notes  are  good  tender  to  any 
extent,  but  a  man  need  not  accept  more  than  forty  shillings  in  silver  money, 
nor  more  than  a  shilling  in  copper.^  Giving  a  cheque  is  payment  only  if 
the  cheque  be  honoured ;  in  the  absence  of  a  special  agreement,  such 
payment  is  conditional.-  Till  the  cheque  has  been  presented  and  dis- 
honoured (if  the  delitor  does  not  previously  stop  the  cheque),  it  suspends 
the  right  of  action  on  the  debt.^  Where  a  bill  of  exchange  was  oflFered  and 
taken  in  payment  of  rent,  it  was  held  to  be  evidence  of  an  agreement  not 
to  distrain  until  the  bill  fell  due."^ 

(ii.)  Contracts  may  be  discharged  if,  after  they  are  made, 
it  becomes  impossible  to  perform  them,  provided  that  the 
impossibility  is  not  created  through  the  default  of  one  of  the 
parties.  If  the  parties  contract  on  the  basis  of  the  continued 
existence  of  a  particular  thing,  the  destruction  of  that  thing 
may  discharge  them  if  it  happens  through  the  fault  of  neither. 
Contracts  to  give  personal  services  are  discharged,  if  death  or 
incapacitating  illness  renders  it  impossible  to  perform  them. 

Where  A.  contracted  to  let  B.  a  hall  for  the  purposes  of  an  entertainment, 
and  the  hall  was  accidentally  burnt  clown  before  the  time  arrived  for  the 
entertainment,  it  was  held  that  the  contract  was  at  an  end.^  Where  a 
man  contracts  to  sell  specified  goods,  if  they  have  at  the  time  already  ceased 
to  exist,  the  contract  is  void  under  the  Sale  of  Goods  Act,  1893.'^  And  if 
after  such  a  contract  "  the  goods,  without  any  fault  on  the  part  of  the  seller 
or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the  agreement  is 
thereby  avoided."  '^ 

A  contract  to  play  the  piano  at  a  concert  or  to  sing  in  an  opera  would  fall 
under  this  rule,  for  it  is  "  a  contract  to  perform  a  service  which  no  deputy 
could  perform,  and  which  in  case  of  death  could  not  be  performed  by  the 
executors  of  the  deceased."  Consequently,  "  by  virtue  of  the  terms  of  the 
original  bargain,  incapacity  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-performance,  Of  course 
the  parties  might  expressly  contract  that  incapacity  should  not  excuse,  and 
thus  preclude  the  condition  of  health  from  being  annexed  to  their  agree- 
ment." 8 

A  contract  to  marry  is  discharged  when  performance  becomes  impossible 
through  the  death  of  one  of  the  parties.     Serious  illness  of  one  party  would 

1  33  Vict.  c.  10,  s.  4. 

2  Robinson  v.  Read  (1829),  9  B.  &  G.  449. 

3  Charles  v.  BlackiveU  (1877),  2  C.  P.  D.  151  ;  Ellioti  v.  Crvtehley,  [1903]  2 
K.  B.  476  ;    [1904]   1  K.  B.  565  ;   [1906]  A.  C.  7. 

1  Palmer  v.  Bramleij,  [1895]  2  Q.  B.  405. 

6  Taylor  v.   Caldivell  (1863),  3  B.  &  S.  826. 

6  56  &  57  Vict.  c.  71,  s.  6. 

■"  lb.,  s.  7.     As  to  when  the  risk  passes,  see  s.  20,  posf,  p.  798. 

s  Per  Bramwell,  B.,  in  Robinson  v.  Davison  (1871),  I.  H.  6  Ex.  at  p.  Un. 
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seem  to  excuse  the  other ;  "  it  wuuld  be  most  mischievous,"  said  Lord 
Kenyon,  "  to  compel  parties  to  marry  who  can  never  live  happily  together."  ' 
Nevertheless,  where  the  defendant  in  an  action  for  breach  of  promise 
to  marry  pleaded  that  since  the  promise  he  had  become  totally  unfit  for 
marriage  by  reason  of  dangerous  illness  of  the  lungs,  the  judges  held  that 
this  was  no  defence,  as  the  plaintiff  might  desire  the  position  in  life  of  his 
wife  or  widow. - 

Contracts  which  are  physically  impossible,  or  patently 
absurd,  are  void.  The  parties  would  be  held  not  to  have 
seriously  intended  to  make  a  valid  contract.  But  since  no 
man  is  obliged  to  make  an  absolute  promise,  an  absolute 
promise  if  made  may  be  held  to  bind  him. 

Thus  a  tenant,  who  covenants  to  repair  or  to  pay  rent,  is  not  discharged 
fi-om  his  contract  if  the  premises  are  accidentally  destroyed,  or  if  the  King's 
enemies  keep  him  out  of  possession.  "  When  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he 
may,  notwithstanding  any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract,  and  therefore  if  the  lessee 
covenant  to  repair  a  house,  though  it  be  burnt  by  lightning  or  thrown 
down  by  enemies,  yet  he  ought  to  repair  it."  ^ 

If  under  a  charter-party  a  merchant  makes  an  absolute  contract  to  load 
a  certain  cargo  in  a  certain  place  and  time,  it  is  no  defence  for  him  to 
plead  that  performance  became  impossible  through  frost,'*  or  a  dock  strike,^ 
or  an  epidemic.*' 

It  is  essential  to  consider  whether  the  parties  to  a  contract 
have  impliedly  agreed  that  its  performance  shall  be  conditional 
upon  the  continuance  of  the  possibility  of  performance,  or 
whether  they  have  contracted  absolutely  and  run  the  risk  of 
impossibility  of  performance.  In  the  latter  alternative,  the 
promisor  is  taken  to  have  warranted  the  possibility  of  per- 
formance, there  being  apparently  no  general  legal  presump- 
tion that  impossibility  shall  excuse  him. 

When  the  illness  of  King  Edward  YII.  in  1902  made  it 
impossible  to  carry  out  the  coronation  ceremony  and  pro- 
cession, several  contracts  came  before  the  Courts  in  which 

1  Atchimon  v.  Baker  (1797),  Peake,  Add.  Cas.  at  p.  105. 

2  Hall  V.  Wright  (1858),  E.  B.  &  E.  746. 

'  Paradine  v.  Jans  (1648),  Aleyn,  26,  27  ;  and  see  Avemi  v.  Bowden  (1855),  6 
E.  &  B.  953. 

*  Kearon  v.  Pearson  (1861),  31  L,  J.  Ex.  1. 

5  Budgett  v.  Binnington,  [1891]  1  Q.  B.  35. 

6  Barker  v.  Hodgson  (1814),  8  M.  &  S.  267.  It  is  diflScult  to  distinguish  the 
decisions  in  HUls  v.  Sughrue  (1846),  15  M.  &  W.  253,  and  in  Clifford  v.  Watts 
(1870),  L.  K.  5  C.  P.  577.     See  ante,  p.  72^<. 
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the  parties  had  agreed  to  let  and  hire  rooms  and  seats  for 
viewing  the  procession.  The  decision  cited  above/  where  a 
contract  for  hiring  a  hall  was  discharged  by  the  accidental 
burning  of  the  hall,  was  followed  in  these  cases  ;  and  it  was 
held  that  no  action  lies  where  "a  state  of  things  or  condition 
expressed  in  the  contract  and  essential  to  its  performance 
perishes  or  fails  to  be  in  existence  at  that  time."  -  Though 
the  actual  agreement  was  for  the  letting  of  a  room  and 
such  letting  was  not  made  impossible  by  the  King's  illness, 
it  was  held  that  the  contract  was  impliedly  conditional 
on  the  procession  taking  place.^  Since  therefore  neither 
plaintiff  nor  defendant  could  recover  on  the  avoided  contract, 
each  had  to  bear  the  loss  which  he  had  himself  incurred. 
But  where  the  contract  appeared  to  contemplate  the  risk  of 
supervening  impossibility,  it  was  not  discharged.* 

Cases  of  impossibility  of  performance  are  sometimes  also 
covered  by  the  law  applicable  to  contracts  made  under  the 
mutual  mistake  of  the  parties.^ 

(iii.)  A  fortiori  it  will  be  a  defence  to  an  action  for  breach 
of  contract,  if  the  defendant  can  show  that  the  plaintiff 
himself  rendered  it  impossible  for  the  defendant  ,to  perform 
his  part  of  it,  or  in  any  other  way  prevented  him  from 
doing  so.  There  may  be  many  valid  excuses  for  this  kind 
of  non-performance,  e.g.,  if  the  defendant  undertook  to 
paper  the  plaintiff's  house  and  the  plaintiff  subsequently 
locked  the  doors  and  would  not  permit  the  defendant  to 
enter  the  premises. 

(iv.)  Again,  it  is  always  open  to  a  defendant  to  show  that 
the  contract  upon  which  he  is  sued  had  come  to  an  end  before 
the  date  of  his  alleged  breach  of  it.  And  he  may  show  this 
either  by  proving — 

(a)  that  the  contract  had  been  rescinded  as  a  whole  ;  or 

1  Taylor  v.  Caldwell  (1863),  3  B.  &  S.  826  ;  ante,  p.   755. 

2  Per  Vaughan  WiUiams,  L.J.,  in  Krell  v.  Henry,  [1903]  2  K.  B.  at  p.  754. 

3  See  also  Civil  Service  Society  v.  General  Steam  Navigation  Co.,  [1903]  2  K.  B. 
756  ;  Chaiidler  v.  Webster,  [1904]  1  K.  B.  493. 

*  Heme   Bay   Steam   Boat    Co.    v.    Hutton,    [1903]    2    K.    B.    683  ;    EUiotl   ^. 
Crutchley,  [1906]  A.  C.  7. 
5  Scott  V.  Couhon,  [1903]  2  Ch.  249. 
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(b)  that  a  new  agreement  had  been  made  between  the 
parties,  altering  the  original  contract  in  such  a  way  as  to  justify 
the  defendant  in  what  he  had  done  or  omitted  to  do  ;  or 

(c)  that  the  contract  had  been  determined  by  operation  of 
law. 

The  parties  to  a  contract  may  always  agree  to  rescind  it. 
A  parol  agreement  to  rescind  it  will  bind  them,  even  though 
the  contract  is  in  writing  and  is  required  by  law  to  be  in 
writing.^  A  contract  cannot,  of  course,  be  rescinded  without 
the  consent  of  both  parties.  The  consideration  for  the  con- 
sent of  each  party  is  his  release  by  the  other  from  all  future 
obligation  imder  the  contract.  But  in  the  absence  of  express 
stipulation  the  rescission  of  a  contract  will  not  affect  a  vested 
right  of  action  for  a  previous  breach  of  it.  A  rescission  will 
not  be  a  good  defence  to  the  action,  unless  it  was  effected 
before  the  defendant  had  committed  the  breach  for  which  he 
is  now  sued. 

Again,  it  is  competent  to  the  parties  to  a  contract  at  any 
time  before  breach  of  it  to  add  to,  subtract  from  or  vary  the 
terms  of  it  by  a  now  contract.  The  substituted  contract 
forms  a  good  defence  to  an  action  brought  for  a  subsequent 
breach  of  any  term  of  the  previous  contract  which  has  been 
altered  or  put  an  end  to  by  the  new  one,  and  it  is  not  necessary 
for  the  defendant  to  allege  that  the  substituted  agreement  has 
been  performed  or  satisfied."  But  if  the  original  contract  was 
of  a  kind  required  by  law  to  be  in  writing,  the  agreement 
varying  it  must  also  be  in  writing,  otherwise  the  parties  would 
be  bound  by  a  contract  partly  in  writing  and  partly  oral.^ 

The  terms  of  the  contract  may  provide  for  its  determination  by  some 
prescTibed  method.  It  may  contain  a  stipulation  that  in  certain  events  the 
parties  shall  be  released.  There  may  be  a  "  condition  precedent " — a 
stipulation  that  the  contract  shall  not  be  bindin.t,^  unless  a  certain  provision  iu 
it  be  fulfilled  ;  or  there  may  be  a  "  condition  subsequent,"  so  that  the  con- 
tract remains  binding  until  a  certain  event  occurs.  For  example,  when  a 
charterparty  exi)i-essly  excepts   certain    risks  by  fire  or  war,  the  contract 

1  Vezejj  V.  Rashleigh,  [1901]  1  Ch.  634. 

"•  See  Patmore  v.  Colbum  (1834),  1  C.  M.  &  R.  65  ;  and  post,  pp.  7G3,  764. 
»   a,<its  V.  Lord  yvgent  (1838),  5   H.  k  Ad.  58,  65  ;  Morris  v.  Jiaron  4'  Co.,  [1918] 
A.  C.  1. 
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will  be  discharged  in  the  event  of  a  fire  or  a  war  breaking  out. 
Similarly  a  contract  may  expressly  provide  for  its  own  discharge  at  the 
option  of  one  of  the  parties — for  example,  if  an  employer  engages  a  work- 
man under  an  agreement  which  provides  that  the  period  of  service  may  be 
ended  if  either  of  them  gives  a  month's  notice  to  the  other. 

Formerly  at  common  law,  as  we  have  seen,^  a  contract  under  seal  could  he 
discharged  only  by  a  deed.  Equity,  however,  broke  through  this  rule,  and 
it  is  now  a  good  defence  to  an  action  on  a  deed  to  plead  a  verbal  agi-eement 
to  discharge  the  original  contract  under  seal,  provided  it  was  made  for  good 
consideration. 

A  contract  may  also  be  discharged — so  far  as  its  original  parties  are 
concerned — by  nova<".ion,  where  a  new  debtor  takes  over  the  liability  of  the 
old  debtor  and  is  accepted  by  the  creditor  in  place  of,  and  to  the  release  of, 
the  old  debtor.  A  novation  must  be  distinguisbed  from  an  assignment  of  a 
contract ;  the  latter  will  be  dealt  with  in  the  next  chapter.  "  Novation,  as 
I  understand  it,"  said  Lord  Selborne,-  "  means  this — that  there  being  a 
contract  in  existence,  some  new  contract  is  substituted  for  it,  either  between 
the  same  parties  (for  that  might  be)  or  between  different  parties,  the  con- 
Bideration  being  the  mutual  discharge  of  the  old  contract.  A  common 
instance  of  it  in  partnership  cases  is  where  upon  the  dissolution  of  a  partner- 
ship the  persons  who  are  going  to  continue  in  business  agree  and  undertake, 
as  between  themselves  and  the  retiring  partner,  that  they  will  assume  and 
discharge  the  whole  liabilities  of  the  business,  usually  taking  over  the 
assets ;  and  if  in  that  case  they  give  notice  of  that  arrangement  to  a 
creditor,^  and  ask  for  his  accession  to  it,  there  becomes  a  contract  between 
the  creditor  who  accedes  and  the  new  firm  to  the  effect  that  he  will  accept 
their  liability  instead  of  the  old  liability,  and  on  the  other  hand  that  they 
promise  to  pay  him  for  that  consideration." 

And  apart  from  novation  the  parties  may  by  express  subsequent  agree- 
ment vary  some  of  the  terms  of  the  original  contract,  leaving  the  rest  still 
in  force.  Any  term  in  the  original  contract,  which  is  inconsistent  with 
those  subsequently  added,  will  no  longer  bind  the  parties.  There  is  one 
exception — a  verbal  agreement  to  vary  the  terms  of  a  contract  will  be 
invalid  if  the  contract  when  so  varied  is  of  such  a  nature  that  it  is  retjuired 
by  law  to  be  in  writing.'* 

But  if  one  party  merely  allows  the  other  party  additional  time  for 
performance,  this  will  not  amount  to  a  new  contract  and  need  not  therefore 
be  in  writing.^ 

A  contract  may  also  be  determined  by  operation  of  law. 
Thus,  if  a  bankrupt  obtains    an   order  of  discharge,   he  is 

1  Ante,  p.  676. 

2  Scarf  V.  Jardine  (1882),  7  App.  Cas.  at  p.  351. 

3  See  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39).  s.  17  (3)  ;  and  poit.  p.  859. 
*  Gots  V.  Lord  Nugent  (1833),  5  B.  &  Ad.  58  ;  Mercantile  Bank  of  Sydney  ▼. 

I'ai/lor.  [1893]   A.  C.  317  ;    Vezey  v.  Rashleigh,  [1904]  1  Ch.  634;    Morris  v.  Baron 
ii  Co.,  [1918]  A.  C.  1. 
5  Hickman  v.  Haynes  (1875),  L.  R.  10  C.  P.  598,  606. 
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released  from  all  liabilities  provable  under  the  bankruptcy.' 
Again,  the  doctrine  of  merger  may  determine  a  contract,  as, 
for  instance,  where  a  right  of  action  on  a  simple  contract  is 
extinguished  by  judgment  recovered.-  So,  too,  a  change  in 
the  law  may  discharge  a  party  from  liability  under  his 
contract. 

For  example,  a  lessor  co\enaiited  that  neither  he  noi-  his  assigns  would 
build  any  other  than  ornamental  buildings  upon  his  land  adjacent  to  the 
laud  leased.  An  Act  of  Parliament  empowered  a  railway  company  to  take 
the  adjacent  land,  and  a  railway  station  was  built  upon  it.  This  discharged 
the  lessor  from  his  covenant.^ 

A  declaration  of  war  may  have  similar  effect,  since  certain  trading  con- 
tracts may  thus  become  contracts  with  the  King's  enemies.* 

(v.)  We  have  already  dealt  with  the  case  in  which  one 
party  to  a  contract  has  unequivocally  announced  his  intention 
of  not  performing  his  part  of  it,  and  we  have  seen  that  in  such 
a  case  the  other  party  is  entitled  to  treat  such  renunciation 
as  an  offer  to  rescind  the  contract — an  offer  which  he  may  at 
once  accept.^  He  may  thereupon  signify  to  the  other  party 
that  he  will  treat  the  contract  as  determined,  and  after  that 
he  cannot  be  sued  for  any  subsequent  l)reacli. 

But  it  is  a  somewhat  different  case  that  usually  occiu's. 
It  generally  arises  where  the  contract  in  question  requires  the 
plaintiff  to  perform  a  series  of  acts,  such  as  to  deliver  goods  by 
instalments  or  to  do  certain  work  whenever  he  is  required  so  to 
do.  In  such  cases  it  is  seldom  that  the  plaintiff  says  in  so  mauy 
words,  "  I  am  not  going  to  keep  my  promise,"  but  as  a  matter 
of  fact  he  does  not  keep  it.  The  question  then  arises,  How 
long  must  this  state  of  things  continue  ?  Must  the  defendant 
submit  to  repeated  breaches  of  contract  which  disarrange  his 
business  and  prevent  him  from  carrying  out  his  contracts 
with  others  ?  There  must  come  a  time  when  the  defendant 
will  be  entitled  to  say  to  the  plaintiff,  "  I  can  no  longer  go 
on  like  this  ;  I  shall  have  nothing  more  to  do  with  you ;  I 
renounce  my  contract  with  you ;  I  will  make  a  fresh  contract 

1  See  -pott.  Book  VI.,  Chap.  IV.,  Bankruptcy. 

2  See  ante,  pp.  tM^*,  tiiiit. 

3  Baily  V.  De  Creipigny  (1869),  L.  R.  4  Q.  B.  180. 

*  Esposito  T.  Boivden  (1857),  7  E.  &  B.  763  ;  and  see  ante,  p.  <i«3. 
'   See  autf,  i)p.  741t,  750, 
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with  somebody  else  to  supply  the  goods'  or  to  do  the  work 
which  you  neglect  to  do." 

It  is  only  by  looking  at  the  facts  of  each  case  that  one  can 
decide  whether  there  has  been  such  a  non-performance  by  the 
plaintifl:  as  discharges  the  agreement.  The  non-performance 
by  the  plaintiff  of  his  part  of  the  contract  will  only  discharge 
the  defendant  from  his  obligation  when  such  non-performance 
"  goes  to  the  root  of  the  contract."  In  that  case,  if  the  plaintiif 
has  shown  by  his  conduct  that  he  does  not  mean  to  perform 
his  part  of  the  contract,  the  defendant  has  a  right  to  say,  "  I 
am  not  going  to  perform  mine,  when  that  which  is  the  root  of 
the  whole  contract  and  the  substantial  consideration  for  my 
performance  is  defeated  by  your  misconduct.  "  ^  Or,  in  the 
language  of  Lord  Coleridge,  C.  J.,^  "the  true  question  is 
whether  the  acts  and  conduct  of  the  party  evince  an  intention 
no  longer  to  be  bound  by  the  contract.  .  .  .  Where  by  the 
non-delivery  of  part  of  the  thing  contracted  for  the  whole 
object  of  the  contract  is  frustrated,  the  party  maldng  default 
renounces  on  his  part  all  the  obligations  of  the  contract."  In 
other  cases  the  plaintiff's  non-performance  merely  gives  the 
defendant  a  right  to  compensation,  which  will  be  ground  for 
a  cross-action  or  counterclaim. 

Under  the  Sale  of  Goods  Act,  1893,^  a  purchaser  of  goods  is  not 
bound  to  accept  delivery  of  them  by  instalments,  unless  it  has  been  so 
agreed.  In  cases  where  the  contract  provides  for  the  delivery  of  goods  or 
the  payment  of  their  price  by  instalments,  the  non-delivery  or  non-pay- 
ment of  one  instalment  is  generally  not  sufficient  to  discharge  the  other 
party  wholly  from  the  contract.^  Where  there  is  a  contract  for  delivery 
by  instalments  to  be  separately  paid  for,  and  where  default  is  made  either 
by  the  seller  in  delivery  or  by  the  buyer  in  payment,  the  decisions  have 
varied.  Sometimes  it  has  been  held  that  there  has  been  a  severable  breach 
giving  rise  to  a  claim  only  for  compensation  ;  ^  in  other  cases  failure  to 
deliver  a  first  instalment^  or  failure  to  accept  instalments'  has  been  held 
to  discharge  the  contract. 

1  See  the  remarks  of  Lord  Blackburn  in  Mersey  Steel  and  Iron  Go.  v.  Naylor 
(]884),  9  App.  Gas.  at  pp.  443,  444. 

2  Freeth  v.  Burr  (1874),  L.  E.  9  0.  P.  at  pp.  213,  214. 
«  56  &  57  Vict.  c.  71,  s.  31  ;  see  post,  p.  8U1. 

^  Freeth  v.  Burr  (1874),  L.  E.  9  C.  P.  208  ;  and  see  Jonassohn  v.  Toung 
(1863).  4  B.  &  S.  296. 

5  Simpson  v.  Crippin  (1872),  L.  R.  8  Q.  B.  14  ;  Braithwaite  v.  Foreigii  Hard- 
wood Co.,  [1905]  2  K.  B.  543. 

6  Hoare  v.  Rennie  (1859),  5  H.  &  N.  19. 
'  Honck  V.  Muller  (1881),  7  Q.  B.  D.  92. 
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A.G:ain,  if  the  dofeudant  can  prove  that  the  phxintiff  has 
absohitely  assigned  the  contract,  lie  will  have  a  good  defence 
to  the  action  ;  for  the  2)laintiff  has  voUmtarily  divested  him- 
self of  his  right  of  action.  So,  too,  the  plaintiff's  right  of 
action  may  he  suspended  by  his  accepting  a  hill  of  exchange 
or  promissory  note  in  payment  of  the  deht ;  he  cannot  sue 
during  the  currency  of  that  bill  or  note.  Or  the  defendant 
may  be  in  a  position  to  contend  that  the  plaintiff  is  estopped 
fi'om  bringing  the  action  either  by  deed  or  by  conduct,  or 
that  the  plaintiff  had  for  good  consideration  agreed  to  forbear 
from  suing  the  defendant  either  absolutely  or  for  a  specified 
period.^ 

The  law  looks  with  disfavour  upon  any  alteration  of  a 
wi-itten  agreement ;  it  will  not  therefore  permit  a  plaintiff, 
who  has  altered  a  contract  in  a  material  particular  without 
the  consent  of  the  other  party,  to  enforce  it  against  that 
other  party,  even  though  the  original  words  are  still  legible. 
Again,  if  the  written  contract  is  in  the  custody  of  the  plain- 
tiff, and  he  either  permits  a  stranger  to  alter  it  or  by  his 
negligence  puts  it  in  the  power  of  a  stranger  to  alter  it,  he 
can  no  longer  sue  upon  that  contract,  either  in  its  original 
or  in  its  altered  form.  If,  however,  the  alteration  be  made 
by  a  stranger  against  the  will  and  in  fraud  of  the  party  who 
had  the  custody  of  the  document,  the  better  opinion  is  that 
the  contract  is  not  invalidated  and  that  either  party  can  sue 
upon  it.^  The  rights  of  the  defendant  under  the  contract 
will  not  be  affected  by  any  alteration  made  without  his  consent 
either  by  the  plaintiff  or  by  any  one  else. 

If  the  alteration  be  made  inadvertently,  e.//.,  if  the  seals  were  accidentally 
torn  off  a  deed/  the  agreement  will  remain  gQod  in  its  original  form.  80 
an  alteration  to  which  the  parties  consent,  for  the  purpose  of  correcting  a 
mistake  in  the  document,  will  not  make  the  contract  void.*  But  if  the 
plaintiff  has  the  custody  of  the  written  contract  and  without  the  consent 
of  the  defendant  intentionally  makes  a  material  alteration  in  it,   this  will 

1  See  Foaket  v.  Beer  (1884),  9  App.  Cas.  605. 

«  I'Kjot'x  Case  (ltil4),  1  I  \W.\,.  2(\  b,  as  limited  by  Mdoux  v.  Cornwell  (18G8),  L.  U. 
3  Q.  B.  .">73  ;  and  sec  CrxditvH  {Jiixhop)  v.  Ea-rter  {Jiix/io/}),  [VJOr,]  2  Cli.  455. 

8   S<-c  the  reniariis  oi.  Lord  Hei-schell  in  Lowe  v.  Fo.r  (1887),  12  A|)i..  Cas.  at  p.  217. 

*  Argoll  V.  Chejieij  (1C25),  I'alnuT.  402.  See  Henfree  v.  Bromley  (1805),  6  East, 
309. 

6  See  In  re  Howgate't  Contract,  [1902J  1  Ch.  451. 
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avoid  the  contract  as  against  tlie  defendant,  even  tliough  the  alteration 
was  made  in  good  faith  and  nnder  a  mistake  of  hiw  as  to  the  legal  effect  of 
the  document.^ 

Where  a  promissory  note  "  I  promise  to  pay  E.  A.  the  sum  of  £125  " 
was  altered  so  as  to  run  "  On  demand  I  promise  to  pay,"  &c.,  the  alteration 
was  held  immaterial  and  the  contract  was  not  discharged.^  But  alteration 
of  the  number  of  a  Bank  of  England  note  was  held  to  invalidate  the  note.^ 
A  material  alteration  will  not  avoid  a  bill  as  against  a  holder  in  due 
course,  "  if  the   alteration  is  not  apparent."  ^ 

(vi.)  We  have  already  dealt  with  the  case  in  which  the 
original  contract  is  terminated  by  a  new  agreement  before 
any  breach  of  it  has  been  committed.  Different  considera- 
tions api^ly  to  any  new  agreement  or  rescission  which  is 
alleged  to  have  taken  place  after  a  breach  of  the  original 
contract  has  been  committed.  Immediately  on  such  breach  a 
right  of  action  vests  in  the  plaintiff,  which  can  only  be 
discharged  by  an  accord  and  satisfaction  or  by  an  express 
release  under  seal.^ 

When  there  has  been  a  breach  of  the  contract  and  a  right 
of  action  has  consequently  accrued  to  one  party,  the  other 
party  may  offer  a  different  performance  or  other  amends,^ 
which,  if  accepted  and  executed,  will  discharge  his  liability 
under  the  contract.  This  is  called  "  accord  and  satisfaction ;  " 
accord  without  satisfaction  is  no  defence,  nor  is  satisfaction 
without  accord. 

When  the  parties  before  any  breach  agree  to  cancel  or  modify  their 
contract,  the  release  of  one  party  is,  as  we  have  seen,  a  sufficient  considera- 
tion for  the  release  of  the  other.  Hence  an  accord  before  breach,  if  it 
discharges  or  varies  the  original  contract,  must  amount  either  to  a 
rescission  or  to  a  new  agreement,  and  will  therefore  be  in  itself  a  good 
defence  to  an  action  brought  on  any  alleged  subsequent  breach  of  the 
original  agreement.  But  an  accord  after  breach  stands  on  a  different 
footing ;  for  then  the  defendant  cannot  be  discharged  from  liability 
without  his  giving  some  further  consideration,  unless  he  be  released  under 

1  Bank  of  Hindostan,  ^c.  v.  Smith  (1867),  36  L.  J.  C.  P.  2il. 

2  Aldous  V.  CornweU  (1868),  L.  R.  3  Q.  B.  573. 

3  Suifell  V.  Bank  of  England  (1882),  9  Q.  B.  D.  55S. 

*  45  &  46  Vict.  c.  61,  s.  64.  See  Leeds  and  County  Bank  v.  Walker  (1883),  11 
Q.  B.  U.  84  ;  and  pth^t,  pp.  88.".,  836. 

5  There  is  one  exception— the  holder  of  a  bill  of  exchange  or  promissory  note 
can  waive  his  rights  without  any  consideration,  provided  either  that  the  bill  be 
delivered  up  to  the  acceptor  or  that  the  waiver  be  expressed  in  writing  :  45  &  46 
Vict.  c.  61,  s.  62,  and  see  post,  p.  837. 

•  See.  for  instance,  Boosey  v.   Wood  (1865),  3  H.  &  0.  484. 
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seal.^  A  subsequent  rescission  of  the  contract  will  not  affect  a  right  of 
action  for  breaches  already  committed,  unless  this  is  one  of  the  express  terms 
of  the  agreement  for  rescission. 

Where  performance  is  to  l^e  by  payment  of  a  sum  of  money,  payment  of 
a  smaller  sum  is  not  in  itself  a  proper  satisfaction  of  the  liability  ;  there 
must  be  some  consideration  for  the  relinquishing  of  the  ]>alance. 

"According  to  English  common  law,  a  creditor  might  accept  anything 
in  satisfaction  of  his  debt  except  a  less  amount  of  money.  He  might  take 
a  horse,  or  a  canary,  or  a  tomtit,  if  he  chose,  and  that  was  accord  and 
satisfaction  ;  but,  by  a  most  extraordinary  peculiarity  of  the  English 
common  law,  he  could  not  take  19s.  Gd.  in  the  pound :  that  was  nmlum 
parfum.  Therefore,  although  the  creditor  might  take  a  canary,  yet,  if  the 
debtor  did  not  give  him  a  canary  together  with  his  195.  &(L,  there  was  no 
accord  and  satisfaction  ;  if  he  did,  there  was  accord  and  satisfaction."  '■^ 

But  payment  of  a  smaller  sum  at  an  earlier  date  than  the  date  agreed, 
or  in  a  different  place,  may  be  a  valid  satisfaction.^  And  a  negotiable 
instrument  for  a  less  amount  may  be  a  good  discharge,^  if  given  and 
accepted  for  the  purpose.^  "Where  several  creditors  agree  with  a  debtor 
to  accept  a  composition  for  the  money  he  owes  them,  this  also  will  be  a 
good  discharge.'' 

An  accord  and  satisfaction  is  now  a  good  defence  to  any  action  brought 
on  a  contract,  even  if  it  be  under  seal.'' 

1  Foster  y.  Dawber  (1851),  6  Exch.  839. 

»  Per  Jessel,  M.R.,  iu  Coulderij  v.  Bartrum  (1881),  19  Ch.  D.  at  p.  399. 

a  See  Pinnel's  Case  (1602),  5  Rep.  117  ;  Foakes  v.  Beer  (1884),  9  App.  Gas.  605, 
followed  ill  Underwood  v.  Underwood,  [1894]  P.  204. 

*  Goddard  v.  O'Brien  (1882),  9  Q.  B.  D.  37  ;  Bidder  v.  Bridges  (1887),  37 
Ch.  D.  406. 

«  But  see  Daij  v.  McLea  (1889),  22  Q.  B.  D.  610  ;  Nathan  v.  Ogdens,  Ltd. 
(1906),  94  L.  T.  126. 

6  Good  V.  Cheeseman  (1831),  2  B.  &  Aid.  328  ;  Dane  v.  Mortgage  Insuranc* 
Corporation,  Ltd.,  [1894]  1  Q.  B.  54. 

7  Sfeedt  V.  Steeds  (1889),  22  Q.  B.  D.  .".37. 


Chapter  YIII. 
assignment  of  contracts  and  other  choses  in  action. 

No  cue  can  sue  on  a  contract  unless  he  be  either  an 
original  party  to  it,  or  the  lawful  assignee  of  an  original 
party.  The  benefit  of  most  contracts  can  now  be  assigned 
to  a  stranger  without  the  consent  of  the  party  burdened  by  it/ 
The  burden  of  a  contract,  as  a  rule,  cannot  be  assigned  with- 
out the  consent  of  the  party  entitled  to  the  benefit  of  it, 
unless  some  benefit  be  assigned  along  with  the  burden." 

This  is  now  clear  law.  13 ut  at  common  law  only  the 
original  parties  to  a  contract  could  sue  upon  it.  The  rule 
was  that  a  chose  in  action  could  not  be  validly  assigned  ;  and 
the  right  to  sue  on  a  contract  was  a  chose  in  action. 

It  is  necessary  in  the  first  place  to  discuss  the  meaning  of 
the  phrase  "  chose  in  action," 

Glioses  in  Action. 

"It  is  difficult  to  find  out  the  exact  meaning  of  the 
expression  '  chose  in  action ;'  ...  it  is  impossible,  I  think, 
to  look  into  the  authorities  upon  this  subject  without  seeing 
that  the  meaning  attributed  to  the  expression  has  been 
expanded  from  time  to  time.  .  .  .  We  all  know  that  our  law 
has  not  been  put  into  a  very  scientific  shape,  and  there  is 
often  considerable  difficulty  in  determining  in  what  sense  a 
particular  expression,  such  as  '  chose  in  action,'  is  used."  '^ 

At  first  the  phrase  had  a  clear  and  definite  meaning, 
namely,  a  present  right  to  take  proceedings  in  a  Court  of  law 
to  recover  a  debt  or  damages.     In  this  sense  it  was  opposed 

1  Manchester  Breivery  Co.  v.  Coombs,  [1901]  2  Ch.  608. 

2  Tolhurst  V.  Cement  Manufacturers,  Ltd.,  [1903]  A.  C.  414  ;  Kemp  v.  Baersel- 
man,  [1906]  2  K.  B.  604. 

3  Per  Lindley,  L.  J.,  in  Colonial  Bank  v.  Whinney  (1885),  30  Ch.  D.  at  pp.  282, 
284.  And  see  the  remarks  of  Cotton,  L.  J.,  ib.,  at  pp.  276,  277,  and  of  Lord  Black- 
burn, 11  App.  Cas.  at  pp.  439,  440. 
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to  chattels  in  possession,  which  were  tangible  personal 
property,  capable  of  being  stolen  or  taken  in  execution. 
The  term  is  thus  defined  in  '  Ternies  de  la  Ley  ' : — "  Things 
in  action  is  when  a  man  hath  cause,  or  may  bring  an  action 
for  some  duty  due  to  him,  as  an  action  of  debt  npon  an 
obligation,  annuity  or  rent,  action  of  covenant,  or  ward, 
trespasse  of  goods  taken  away,  beating  or  such  like,  and 
because  that  they  are  things  whereof  a  man  is  not  possessed, 
but  for  recovery  of  them  is  driven  to  his  action,  they  are 
called  things  in  action,"^  So,  in  March's  translation  of 
Brooke's  Abridgement  the  phrase  is  thus  referred  to  : — "A 
thing  in  action,  which  is  personal;  as  debt,  and  dammages 
and  the  like."'  A  right  of  action  to  recover  unliquidated 
damages,  whether  in  contract  or  in  tort,  was  as  much  a  chose 
in  action  as  a  debt  for  a  fixed  amount.  But  in  either 
case  the  right  had  to  be  vested ;  the  mere  possibility  that 
A.  might  hereafter  do  or  omit  to  do  something  which  would 
give  B.  a  cause  of  action  against  him  was  not  a  chose  in 
action.  And  this  right  to  bring  an  action  was  strictly 
personal.  Only  the  person  who  had  the  right  could  sue  on 
it ;  only  the  person  liable  could  be  sued.  Neither  the  benefit 
nor  the  burden  could  be  transferred  to  a  third  person,  a 
stranger  to  the  original  obligation. 

As  the  jurisdiction  of  the  Court  of  Chancery  arose  and 
extended,  there  came  to  be  equitable  choses  in  action — rights, 
that  is,  to  sue  in  equity  for  relief  which  could  not  (before 
1875)  be  obtained  in  a  Court  of  law.  Thus,  a  legacy  was 
called  an  equitable  chose  in  action,  because,  if  the  executor 
withheld  payment,  the  only  remedy  of  the  legatee  Avas  in 
equity  ;  no  action  would  lie  at  law  for  a  legac5\  And  there 
was  this  marked  distinction  between  legal  and  equitable 
choses  in  action :  the  former  class  were  not  transferable  at 
common  law,  but  the  latter  were  assiguable  from  one  peraon 

1  Ed.  1641.  p.  59.  This  work,  which  is  of  considerable  authority,  was  first  pub- 
lished in  1527  under  the  title  ExpoHciones  Terminorum  Legum  Anglorum.  It  was 
probably  written  by  John  Ka.«tell  the  printer,  whose  son  William  was  a  judge  of  the 
Queen's  Bench  in  1568. 

2  Ed.  1651,  p.  51.  This  abridgment  was  written  by  Sir  Robert  Brooke  or  Broke, 
who  was  appointed  Chief  Jastice  of  the  Common  Pleas  in  1551.  He  cites  2 
Hen.  VII.  8  ;  but  this  cannot  be  taken  to  be  an  absolute  authority  for  the  defini- 
tion. 


CHOSES    IN    ACTION.  767 

to  another,  and  the  assignee  might  sue  in  equity  in  his  own 
name/  Thus  the  right  in  equity  of  a  lessee  or  his  assigns 
to  be  relieved  against  a  forfeiture  is  a  chose  in  action.^ 

Originally,  then,  the  term  '  chose  in  action  '  was  applied 
only  to  a  debt,  to  a  claim  for  damages,  to  any  right  to  take 
proceedings  either  at  law  or  in  equity  to  obtain  some  other 
judicial  relief,  and  to  any  document  (such  as  a  bond,  bill, 
promissory  note  or  agreement)  which  was  mere  evidence  of 
such  a  right. '^  It  did  not  include  any  other  incorporeal  right 
or  property ;  and,  of  course,  it  included  no  tangible  personal 
property.  It  was  practically  identical  with  what  we  now 
call  a  right  of  action.  "There  was  formerly  no  such  thing 
as  an  incorporeal  chattel  personal."^  But  in  more  modern 
times  there  sprang  up  several  species  of  incorporeal  personal 
property,  which  were  unknow^i  to  our  ancestors,  such  as 
consols,  stocks,  shares,  debentures,  patents  and  copyrights. 
All  these,  probably  for  w^ant  of  a  better  classification,  are 
usually  called  clioses  in  action,  though  they  are  in  fact 
personal  property  of  an  incorporeal  nature.  The  category  of 
choses  in  action  has  in  fact  been  so  enlarged  that  it  now 
includes  practically  every  personal  chattel  not  in  possession. 

Thus  an  annuity,  whether  in  fee  or  for  hfe  or  for  a  term  of  years,  is  a 
chose  in  action,*^  unless  it  be  charged  on  land,  when  it  becomes  a  chattel 
interest  in  realty.^  Stock  was  spoken  of  as  a  chose  in  action  by  Lord 
Thurlow,  L.  C,  as  early  as  1790,'  consols  were  so  treated  by  Sir  William 
Grant,  M.  E.,  in  1803,^  and  shares  by  the  Court  of  Queen's  Bench  in 
1839.^  Even  a  ticket  in  a  Derby  sweepstake  was  held  in  1845  to  be  a 
chose  in  action.^**  In  1869,  in  1883,  and  again  in  1914,  things  in  action 
were  in  the  Bankruptcy  Acts  of  those  years  included  in  the  different 
kinds  of  property  divisible  among  the  creditors  of  a  bankrupt,  and 
the  House  of  Lords  decided,  in  Colonial  Bmik  v.   Whinney,^^  that  shares 

^  As  to  assignments  in  equity,  see  jjost,  p.  772. 

2  Howard \.Fanshawe,l\^'do]  2  G\\.o%\.  A  mortagor's  equity  of  redemption,  how- 
ever, is  not  a  chose  in  action  ;  it  is  an  estate  in  the  land  and  can  be  dealt  with 
accordingly  :   Cashor7ie  v.  Scarfe  (1737),  1  Atk.  203. 

3  As  to  larceny  of  a  chose  in  action,  see  ante,  p.  339. 

^  Per  Cotton,  L.  J.,  in  Colonial  Baiik  v.  Whinney  (1885),  80  Ch.  D.  at  p.  275. 

5  Priddy  v.  Rose  (1817),  3  Mer.  86  ;  Norcutt  v.  Dodd  (1841),  Cr.  &  Ph.  100. 
The  Contrary  had  been  held  in  Gerrard  V.  Boden  (1623),  Hetley,  80. 

6  Wiltshire  v.  Babbits  (1844),  14  Sim.  76. 

7  Dundas  v.  Dutenx  (ITyo),  1  Ves  jun.  at  p.  198. 

8  Wlldman  v.  Wildman  (1803),  9  Ves.  at  p.  176. 

9  mimhle  V.  Mitchell  (ls39),  11  A.  &  E.  205  ;  and  see  Ex  parte  Agra  Bank  (1868), 
L.  R.  3  Ch.  at  p.  558. 

M  Jonea  V.  Carter  (1845),  8  Q.  B.  134. 
"    (1886),  11  App.  Cas.  426. 
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were  things  in  action  within  the  meaning  of  the  Bankruptcy  Act  then  in 
force.  "  I  think,"  said  Lord  Blackburn,  "  it  was  hardly  disputed  that, 
in  modern  times,  lawyers  have  accurately  or  inaccurately  used  the  phrase 
'  choses  in  action '  as  including  all  pei'sonal  chattels  that  are  not  in 
possession."^  And  it  has  now  been  held  that  a  claim  to  compensation 
in  respect  of  lands  injuriously  affected  in  the  lawful  exercise  of  statutory 
powers  is  a  chose  in  action,  although  no  action  would  lie  to  recover 
such  compensation.^ 

And  even  in  dealing  with  matters  which  were  originally 
''  choses  in  action  "  at  common  law — such  as  debts  and  claims 
for  damages — the  phrase  has  acquired  a  new  meaning.  A 
debt  is  now  regarded  as  property,  as  a  kind  of  asset ;  and, 
when  so  regarded,  it  is  now  called  a  chose  in  action,  whether 
the  money  be  now  payable  or  not,  whether  an  action  would  lie 
for  it  or  not.  In  other  words,  there  can  now  be  a  chose  in 
action  where  there  is  as  yet  no  right  of  action. 

Thus,  if  A.  owes  B.  money,  but  the  time  for  payment  has 
not  yet  arriyed,  this  is  a  good  debt  of  some  value,  although  it 
is  one  which  is  not  yet  payable.  It  is,  therefore,  a  chose  in 
action  although  B.  has  not  at  present  any  right  to  sue  for  it.^ 
As  soon  as  the  time  for  payment  has  passed,  he  will  have 
both  a  chose  in  action  and  a  right  of  action. 

Assignment  of  Choses  in  Action  at  Common  Law. 

It  was  a  clear  rule  of  the  common  law  that  a  chose  in  action 
could  not  b#*  granted  or  transf eiTcd  to  a  stranger,  so  as  to 
enable  the  transferee  to  sue  upon  it.  It  has  been  said  that 
this  rule  was  made  in  order  to  prevent  "  maintenance,  sup- 
pression of  rights  and  stirring  up  of  suits:  and  therefore 
nothing  in  action,  entrie  or  re-entrie  can  be  granted  over ; 
for  so,  under  colour  thereof,  pretended  titles  might  be  granted 
to  great  men,  whereby  right  might  be  trodden  down  and 
the  weak  oppressed,  which  the  common  law  f orbiddeth. "  * 
But  this  was  a  result  of  the  rule  rather  than  its  cause.  The 
rule  was  but  the  logical  consequence  of  the  strict  view  taken 


Colonial  Bank  v.  Whinnpij  (188(i).  11  App.  Cas.  at  p.  140. 
Dawson  Y.  G.  N.  and  City  Ry.  Co.,  [1905]  1  K.  B.  260. 
5ee  Brice  v.  Bannister  (1878),  3  Q.  B.  D.  569  ;     Wes\ 
.  260. 
*  Co.  Litt.  214  a  ;    and  see  Lampet's  Case  (1612),  10  Rep.  46  b,  48  a. 
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by  civilians  of  the  nature  of  a  contract ;  they  held  that  the 
obligation  imposed  by  a  contract  could  rest  only  on  the 
original  contracting  parties,  who  alone  were  regarded  as  being 
in  vinculo  funs.  The  rule  applied  to  specialties  as  well  as  to 
simple  contracts.  "No  one  could  become  the  creditor  of 
another  without  his  consent. 

"  There  is  no  doubt  as  to  the  law  that  if  one  person  is  indebted  to 
another  he  cannot  ])ecome  under  an  obligation  to  a  third  party  without 
the  agreement  of  ail  three."  ^  "  A  bond  is  not  assignable  at  common  law 
so  as  to  enable  the  assignee  to  sue  upon  it  in  his  own  name."  ^ 

This  was  the  rule  of  the  common  law  which  has  now  been  almost  entirely 
superseded.  But  it  still  remains  the  law  that  any  chose  in  action,  which 
is  not  assignable  under  the  law  merchant,  or  in  equity,  or  by  statute  at  its 
original  creation,  cannot  be  made  so  by  the  express  contract  and  intent  of 
the  parties.  It  is  not  competent  for  them  to  attach  to  their  engagements 
qualities  not  recognised  by  law  as  inherent  in  them.  Thus  a  parol  contract 
for  the  payment  of  money  cannot  be  endowed  with  a  negotiable  quality  at 
the  mere  will  of  the  parties  to  it ;  nor  can  a  deed  be  rendered  transferable 
and  negotiable  like  a  bill  of  exchange  or  an  exchequer  Inll.^ 

To  the  rule  which  forbade  the  assignment  of  choses  in 
action,  certain  exceptions  existed  at  common  law,  and  many 
others  were  made  by  the  law  merchant,  by  the  rules  of  equity 
and  by  legislation.  For  instance,  the  Courts  of  law  were  not 
bold  enough  to  tie  up  the  property  of  the  Crown,  or  to  pre- 
vent it  from  being  transferred,  so  that  the  transferee  might 
sue  for  it  in  his  own  name.*  Again,  an  assignment  of  a 
chose  in  action  might  occur  at  common  law  in  the  event  of 
marriage,  of  banki'uptcy  or  of  death.  So,  where  a  covenant 
runs  with  the  land,  the  right  to  sue  upon  it  passes  from 
assignee  to  assignee  of  the  term  or  reversion,  though  in  this 
case  the  common  law  attempted  to  disguise  the  fact  by 
creating  a  fictitious  kind  of  privity,  which  it  termed  privity 
of  estate.'^ 

We  must  pause  here  to  explain  the  meaning  of  the  phrase  "  a  covenant 
which  runs  with  the  land."     If  land  was  demised  by  a  lease  under  seal,  the 

1  Per  Bramwell,  B.,  in  Noble  v.  National  Discount  Co.  (1860),  5  H.  &  H. 
at  p.  228. 

2  Per  Martin,  B.,  in  Young  v.  Hughes  (1859),  4  H.  &  N.  84. 

3  See  Dixon  v.  Bovill  (1856),  3  Macq.  H.  L.  Cas.  1  ;  Crouch  v.  Credit  Fonder 
of  England  (1873),  L.  R.  8  Q.  B.  374  ;  London  and  County  Banking  Co.  v. 
London  and  River  Plate  Bank  (1887),  20  Q.  B.  D.  232  ;     (1888),  21  Q.  B.  D.  535. 

*  "Termes  de  la  Ley"  (ed.   1641),  Chose  in  Action,  p.  59. 
^   Sec^ost,  pp.  895,  896. 
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lessor  could  always  sell  liis  estate  subject  to  the  lease,  and  the  tenant  could 
assign  his  interest  in  the  term,  unless  this  was  expressly  forbidden  by  the 
lease.  At  common  law,  thouirh  an  estate  was  assignable,  a  contract  was 
not ;  hence  it  followed  that  the  assignee  was  not  bound  by  the  covenants 
contained  in  the  lease.  To  remedy  this  state  of  affairs,  the  statute  of  32 
Henry  Till.  c.  34  was  passed,  which  gave  the  assignee  of  the  reversion 
the  same  rights  against  the  tenant  and  his  assigns  as  the  original  landlord 
had,  and  also  gave  to  the  tenant  and  his  assigns  the  same  remedies  against 
the  reversioner  and  his  assigns  as  they  would  have  had  against  the  original 
landlord. 1  This  statute  was  construed  to  refer  only  to  covenants  which 
related  to  the  subject  matter  of  the  demise.  These  are  said  to  "  run  with 
the  land."  The  rules  on  the  subject  are  laid  down  in  Spencer's  Case."  All 
covenants  implied  by  law  run  with  the  land,  such  as  that  implied  from  the 
words  "  yielding  and  paying  "  in  a  lease  ;  so  do  those  covenants  which  arc 
implied  under  the  Conveyancing  Act,  1881.^ 

Where  a  landlord  covenanted  to  supply  the  demised  premises  with  water, 
it  was  held  that  the  covenant  ran  with  the  land  and  with  the  reversion.* 
A  covenant  by  a  lessee  of  a  beerhouse  to  conduct  and  manage  the  business 
in  such  proper  and  orderly  manner  as  to  afford  no  pretext  whereby  the 
licence  might  be,  or  be  in  danger  of  being,  suspended,  discontinued  or 
forfeited,  runs  with  the  land.^  But  if  the  covenant,  though  concerning 
the  land  demised,  be  one  relating  to  something  not  in  being  at  the  date  of 
the  covenant,  it  Avill  not,  as  a  rule,  bind  the  assignee  ;  such,  for  instance, 
as  a  covenant  to  pay  a  share  of  the  expense  of  subsequently  making  a  new 
road  to  lead  to  the  demised  premises.*^ 

A  covenant  not  to  assign  without  the  leave  of  the  landlord  runs  with  the 
land,  and  applies  to  a  reassignment  to  the  original  lessee."  On  an  assignment 
by  a  tenant  privity  of  estate  between  him  and  the  landlord  ceases,  yet  privity 
of  contract  still  exists  between  them,  and  consequently  the  original  tenant 
still  remains  liable  to  the  landlord  on  all  express  covenants.  But  if  the 
assignee  of  a  term  part  with  his  interest  to  another,  he  is  liable  only  for 
breaches  of  covenants  running  with  the  land  committed  while  he  held  it, 
since  his  liability  aro.se  from  his  connection  with  the  land  which  has  now 
ceased.  But  whilst  the  a.ssignee  is  in  possession  of  an  interest  in  the  land, 
he  is  bound  to  pay  the  rent  and  perform  the  co^•enants. 

With  these  exceptions,  then,  no  chose  in  action  couhl  at 
common  hiw  be  assigned  or  granted  over  to  another.  Any 
attempt  to  assign  such  a  chose  in  action  Avas  invalid ;  the 
assignee  coukl  not  .'^ue  on  the  assignment  in  his  own  name  ;. 

1  Ss.  1,  2  ;  see  also  41  &  i5  Vict.  c.  41,  ss.  10—12. 

»  (1.583).  1  ."^niiih,  L.  C.  12th  ed.,  62,  and  notes,  ib.,  68. 

3  44  &  45  Vict.  c.  41,  s.  7. 

*  Jourdain  v.   Wilson  (l'<21),  4  B.  &  Aid.  266, 

^Fleetwood  v.  Hull  (ISSD),  23  Q.  B.  D.  35. 

«  See  Doufjhty  v.  Bowman  (1848),  11  Q.  B.  444  ;  MinshuU  r.  Oakes  (1858),  2. 
H.  &  N.  793. 

^  M'lUiams  v.  Etirlc  (1><G8).  L.  K.  3  Q.  B.  739  ;  McEachani  v.  Colton,  [1902], 
A.  C.  104. 
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and  if  the  debtor  paid  the  assignee,  he  could  be  compelled  to 
pay  the  debt  over  again  to  the  assignor.^  The  law  merchant, 
however,  disregarded  the  rules  of  the  common  law  and  per- 
mitted negotiable  instruments  to  be  freely  assigned  ;  the 
acceptor  or  indorser  of  a  bill  of  exchange  was  always  liable 
to  be  sued  by  the  holder  of  the  bill  with  whom  he  had  never 
contracted.  And  scrip  issued  in  this  country  by  the  agent  of  a 
foreign  Government,  entitling  the  holder,  on  payment  of  the 
instalments,  to  receive  from  that  agent  definite  bonds  of  the 
foreign  Government,  has  been  held  to  be  negotiable  by  inter- 
national custom  and  to  pass  by  delivery  to  a  bond  fide  holder 
for  value.-  So,  too,  Parliament  has  from  time  to  time 
rendered  certain  choses  in  action  assignable. 

Promissory  notes,  if  not  freely  negotiable  before,  were  rendered  so  by 
the  statutes  3  &  4  Anne,  c.  9,  and  7  Anne,  c.  25.  The  sheriff  was  allowed 
to  assign  a  bail-bond  to  a  purchaser,  who  could  then  sue  both  the  principa 
and  the  bail  thereunder  in  his  own  name  (4  &  5  Anne,  c.  16,  s.  20). 
Replevin  bonds  (11  Geo.  IT.  c.  19)  ;  mortgage  bonds  of  a  company  (8  &  9 
Vict.  c.  17,  s.  45);  bHls  of  lading,  if  endorsed  (18  &  19  Vict.  c.  Ill)  ; 
East  India  bonds  (51  Geo.  III.  c.  64,  s.  4) ;  mortgage  debentures  issued 
by  land  companies  under  the  Mortgage  Debenture  Act,  1865  (28  &  29 
Vict.  c.  78) ;  debts  and  things  in  action  of  companies  (Companies  Act, 
1862,  25  &  26  Vict.  c.  89) ;  choses  in  action  of  bankrupts  (32  &  33  Vict, 
c.  71,  s.  22) ;  and  transferable  debentures  under  the  County  Debentures 
Act,  1873  (36  &  37  Vict.  c.  35),  were  subsequently  made  at-signable.  By 
30  &  31  Vict.  c.  144,  policies  of  life  assurance  may  be  legally  assigned, 
either  by  indorsement  of  the  policy,  or  by  a  separate  instrument  in  the 
form  provided  by  the  Act.  And  by  31  &  32  Vict.  c.  86,  policies  of 
marine  insurance  may  similarly  be  assigned  by  indorsement  in  statutory 
form.     In  all  these  cases,  the  assignee  could  sue  at  law  in  his  own  name. 

In  all  other  cases  the  common  law  remained  unaltered  till 
187'J.  Thus  an  ordinary  simple  contract  debt  could  not, 
before  the  Judicature  Act,  be  legally  assigned,  nor  could  the 
benefit  or  burden  of  a  covenant  in  a  deed,  apart  from  an 
interest  in  realty.  The  only  way  in  which  such  a  debt  could 
be  transferred  at  common  law  was  by  a  new  contract,  in  which 

1  Dams  V.  Petrie,  [1906]  2  K.  B.  786. 

~  Goodivin  v.  Robarts  (1876),  1  App.  Cas.  476  ;  Rumhall  v.  Metropoliinn  Bank 
(1877),  2  Q.  B.  D.  194  ;  Bechuanaland  Exploration  Co.  v.  London  Trading  Bank, 
Ltd.,  [1898]  2  Q.  B.  658  ;  Edelstein  v.  Schuler  c5'  Co.,  [1902]  2  K.  B.  144.  But 
post-office  orders  have  been  held  not  to  fall  within  the  rule  laid  down  in  Goodwin 
V.  Hohart.iil^Sii'),  17  Q.  B.  D.  7U5. 

B.C.L. — VOL.  ir.  8 
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all  three  parties — assignor,  assignee  and  debtor — took  part. 
And  this  new  contract  required  consideration  to  support  it ; 
the  debtor  had  to  be  released  by  the  assignor,  and  to  consent 
expressly  in  consideration  of  such  release  to  become  liable  to 
the  assignee.     This  was  in  fact  a  novation,  not  an  assignment. 

In  Equity. 

In  equity,  however,  a  different  practice  prevailed.  The 
Coui't  of  Chancery  from  a  very  early  period  recognised  as 
valid,  and  carried  into  effect,  assignments  of  a  chose  in  action 
and  even  of  a  mere  naked  possibility,  provided  they  were 
made  for  valuable  consideration.^ 

Thus  a  mere  expectancy,  such  as  that  of  an  heir  at  law  to  the  estate  of 
an  ancestor,^  or  the  interest  which  a  person  may  take  under  the  will  of 
another  then  living,^  was  always  assignable  in  equity  for  valuable  con- 
sideration, and  when  the  expectancy  fell  into  possession  the  assignment 
would  be  enforced  unless  public  policy  or  some  other  rule  of  equity  for- 
bade. The  same  rule  prevailed,  and  still  prevails,  in  equity  in  the  case  of 
non-existing  property  to  be  hereafter  acquired,  such  as  freight  not  yet 
earned,*  future  patent  rights,-^  or  machinery  yet  to  be  erected.  ^  But  the 
claim  of  such  an  assignee  will  always  be  postponed  to  the  right  of  a  bond 
fide  purchaser,  who  secures  the  legal  title,*"  and  is  subject  also  to  the  title 
of  the  assignor's  trustee  in  bankruptcy  in  case  the  bankruptcy  occurs 
before  the  expectancy  falls  into  possession.^  No  man  can  make  a  valid 
assignment  of  money  which  never  accrues  due  to  him,  but  only  to  his 
trustee  in  bankruptcy. 

But  equity  could  not  wholly  disregard  the  law  in  this 
matter.  If  the  assignor  had  given  a  power  of  attorney 
authorising  the  assignee  to  sue  for  the  debt  in  the  name  of 
the  assignor,  and  that  course  was  adopted,  the  judgment 
would  bind  the  assignor,  as  it  would  stand  in  his  name,  and 
be  a  good  discharge  to  the  debtor  at  law  as  well  as  in  equity. 

1  Anon.  (1G73),  Freem.  Chy.  145  ;    S^ib  v.  Wj/n  (1717),  1  P.  Wms.  378. 

2  Hobscm  V.  Trevor  (1723),  2  P.  Wms.  191. 

3  Warmstrey  v.  Lady  Tanfield  (1629),  1  Ch.  R.  29  ;  Musprat  v.  Gordon  (1792), 
1  Anst.  34  ;    Bennett  v.  Cooper  (1846),  9  Beav.  252. 

*  Lindsay  v.  Gibbs  (1856),  22  Beav.  522. 

5  Printing,  ^c,  Co.  v.  Sampson  (1875),  L.  R.  19  Eq.  462. 

6  Holroyd  v.  Marshall  (1862),  10  H.  L.  Gas.  191. 

'  Joseph  V.  Lyons  (ls.s(),  15  Q.  B.  D.  280;  Hollas  v.  Robinson  (1885).  15 
Q.  B.  D.  288. 

8  Ex  parte  Ball  (1879),  10  Ch.  D.  615  ;  Ex  parte  Nichols  (1883),  22  Ch.  D. 
7S2:  Wilmot  V.  Alton,  [1898]  1  Q.  B.  17;  but  see  L'x  parte  ItawUnas  (1888),  22 
J^.  B.  D.  193. 
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But  if  the  assignee  sued  in  his  own  name  in  equity,  the 
decree  in  his  favour  was  no  bar  to  an  action  by  the  assignor 
at  common  law.  If  the  chose  in  action  was  of  a  purely  equi- 
table nature^  this  would  not  matter,  as  the  assignor  could  never 
sue  for  it  at  law.  But  in  all  other  cases  the  equity  judges 
very  properly  required  the  assignee  to  bring  the  assignor 
before  the  Court,  so  that  he  should  be  bound  by  their  decree. 
If  he  would  not  consent  to  join  as  a  co-plaintiff  with  the 
assignee,  he  was  made  a  defendant ;  but  he  had  to  be  a  party 
to  the  proceedings  on  one  side  or  other  of  the  record,  other- 
wise the  unfortunate  debtor  might  be  compelled  to  pay  the 
debt  over  again. 

Under  the  Judicature  Act. 

There  being  this  conflict  betAveen  law  and  equity,  a 
provision  curiously  limited  was  inserted  in  the  Judicature 
Act  of  1873.  It  did  not  wholly  supersede  the  common  law, 
nor  establish  the  equitable  procedure,  but  created  a  new 
practice  of  its  o^vn.     It  runs  as  follows  : — 

Section  25  (G). — "  Auy  absolute  assignment,  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any  debt  or 
other  legal  chose  in  action,  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  ^ecei^"e  or  claim  such  debt  or  chose  in  action, 
shall  be,  and  be  deemed  to  have  been,  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over  the  right  of  the 
assignee,  if  this  Act  had  not  passed)  to  pass  and  transfer  the  legal  right 
to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
for  the  same,  without  the  concurrence  of  the  assignor ;  provided  aln-ays, 
that  if  the  debtor,  trustee  or  other  person  liable  in  respect  of  such  debt  or 
chose  in  action  shall  have  had  notice  that  such  assignment  is  disputed  by  the 
assignor  or  any  one  claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claims  to  such  debt  or  chose  in  action,  he  shall  he  entitled,  if  he 
thuik  fit,  to  call  upon  the  several  persons  making  claim  tliereto  to  inter- 
plead concerning  the  same,  or  he  may,  if  he  think  fit,  pay  the  same  into 
the  High  Court  of  Justice,  under  and  in  conformity  with  the  provisions  of 
the  Acts  for  the  relief  of  trustees."  ^ 

^  As  to  the  procedure  under  the  concluding  proviso  of  this  section,  which 
extends  the  power  to  interplead,  see  In  re  Xew  Hamburg  Ry.  Co.  (lS7.=i),  W.  N. 
239  ;  In  re  Suttoii's  Trusts  (1879),  12  Ch.  D.  175  ;  Reading  v.  School  Board  for 
London  (1886),  16  Q.  B.  D.  686  ;    and  Order  LVII. 
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This  section,  it  will  be  observed,  affects  procedure  rather 
than  the  substantive  law ;  "it  does  not  give  new  rights,  but 
only  affords  a  new  mode  of  enforcing  old  rights."  ^  It  makes 
nothing  an  assignment  which  was  not  an  assignment  before.^ 
On  the  other  hand,  many  an  assignment  which  was  valid  in 
equity  before  the  Judicature  Act  is  not  within  the  scope  of  this 
section,  and  is  therefore  still  invalid  in  law,  and  can  only  be 
enforced  in  the  manner  usual  in  Courts  of  equity  before  the 
Act.  In  other  Avords,  there  must  be  good  consideration  for 
the  assignment,  and  the  assignor  must  be  joined,  either  as  a 
plaintiff  or  a  defendant.^  And  in  cases  which  do  fall  within 
the  section,  all  former  equities  remain  ;  the  assignee  has  the 
benefit  of  a  new  procedure  at  law  ;  but  none  of  the  rights  of 
the  debtor  or  of  the  assignor  are  restricted  or  destroyed."* 

The  language  of  the  section  should  be  carefully  noted,  so 
that  the  plaintiff  may  know  which  procedure  to  adopt : — 

(1)  The  section  deals  only  with  absolute  assignments  "not 
purporting  to  be  by  way  of  charge  only." 

(2)  To  be  within  the  statute,  the  assignment  must  be  of 
some  "  debt  or  other  legal  chose  inaction." 

(3)  It  was  essential  to  the  validity  of  an  equitable  assign- 
ment before  the  Act  (and  it  still  remains  essential  in  all  cases 
not  within  this  section)  that  the  assignment  should  be  for 
valuable  consideration ;  without  such  consideration  there  was 
no  ground  for  the  interference  of  a  Court  of  equity.  But  if 
the  plaintiff  is  proceeding  under  the  section,  it  is  not  necessary 
that  there  should  be  any  consideration  for  the  assignment.^ 

(4)  To  bring  the  case  Avithiu  the  section,  the  assignment 
must  be  in  writing,  and  express  notice  thereof  must  be  given 
in  writing  to  the  debtor  or  holder  of  the  fund.  The  assignee 
must  prove  both,  or  he  will  establish  no  cause  of  action.^ 
In  equity  (apart  from  the  Statute  of  Frauds'),  a  verbal 
assignment,    if  clearly    proved,    was    formerly    and    still  is 

1  Per  CUT.  in  Walher  v.  Bradford  Old  Bank  (1884),  12  Q.  B.  D.  at  p.  515. 

2  Schroeder  v.  The  Central  Bank  (1876),  34  L.  T.  735. 

3  See  Turquand  v.  Fearon  (1879),  4  Q.  B.  D.  280. 
*  Hudson  V.  Fernyhouqh  (1889),  61  L.  T.  722. 

5  Lee  V.  Mayrath  (1882),  10  L.  R.  Ir.  l"..  313  ;    Harding  y.  Harding  (1886),  IT 
Q.  B.  D.  412. 

G    Bead  v.  Broicn  (1888),  22  Q.  B.  D.   128. 

'    As  to  which  see  Ex  parte  Hall  (1879),  10  Cb.  D.  615. 
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sufficient,  provided  the  assignor  be  made  a  party  to  the 
action  and  the  assignment  be  for  valuable  consideration.^ 
So  also  a  verbal  notice  to  the  debtor  is  quite  sufficient  to 
make  the  assignment  good  in  eqnity.^  But  to  be  within  the 
section  both  assignment  and  the  notice  of  it  must  be  in 
writing. 

(5)  Again,  an  assignment  under  the  Judicature  Act 
resembles  an  equitable  assignment,  and  differs  from  the 
transfer  of  a  negotiable  instrument  under  the  law  merchant 
in  this — that  the  assignee  takes  subject  to  all  set-offs  and 
equities  which  would  avail  against  the  assignor,  not  merely 
at  the  date  of  the  assignment,  but  until  notice  is  given  to  the 
debtor  or  holder  of  the  fund.^ 


Wliat  is  ail  Ahsohite  Assigniiwnt  icitliiii  the  Section. 

The  assignment  must  be  absolute  ;  it  must  not  purport  to 
be  "by  way  of  charge  only."  Whether  it  is  an  absolute 
assignment  or  not  depends  upon  the  true  construction  of  the 
instrument.  ''  In  every  case  of  this  kind,  all  the  terms  of 
the  instrument  must  be  considered ;  and,  whatever  may  be 
the  phraseology  adopted  in  some  particular  part'  of  it,  if  on 
consideration  of  the  whole  instrument  it  is  clear  that  the 
intention  was  to  give  a  charge  only,  then  the  action  must  be 
in  the  name  of  the  assignor  ;  while,  on  the  other  hand,  if  it 
is  clear  from  the  instrument  as  a  whole  that  the  intention 
was  to  pass  all  the  rights  of  the  assignor  in  the  debt  or  chose 
in  action  to  the  assignee,  then  the  case  will  come  within 
section  25,  and  the  action  must  be  brought  in  the  name  of 
the  assignee."  ■*  It  will  be  held  that  the  instrument  creates 
a  charge  only,  though  general  words  be  used,  if,  when  the 
whole  is  looked  at,  it  appears  that  what  was  intended  was 
only  to  assign  so  much  of  the  debt  or  chose  in  action  as 
would  provide    security   for  a    lesser    debt    due  from    the 

»  Field  V.  Megaw  (1869),  L.  R.  4  C.  P.  660. 
»  Ex  parte  Agra  Bank  (1868),  L.  E.  3  Ch.  566. 
8  Walker  v.  Bradford  Old  Bank  (1884),  12  Q.  B.  D.  611. 

*  Per  Mathew,  L.J.,  in  Ruffhes  v.  Pump  House  Hotel  Co.,  [1902]  2  K.  B.  at 
p.  123. 
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assignor  to  the  assignee/  ''  By  a  charge  the  title  is  not 
transferred,  but  the  person  creating  the  charge  merely  says 
that  out  of  a  particular  fund  he  will  discharge  a  particular 
debt.''  -  But  a  document  will  be  held  an  absolute  assignment 
whenever  it  is  clear  from  the  terms  of  it  that  the  intention 
of  the  parties  was  to  transfer  to  the  assignee  complete  control 
of  the  fund,  and  to  put  him  for  all  pui-poses  in  the  position 
of  the  assignor  with  regard  to  it.^ 

It  is  submitted  tliat  the  following  are  the  tests  which 
determine  whether  an  assignment  is  or  is  not  an  "  absolute 
assignment  "  within  the  section  :  — 

1.  Has  the  assignor  divested  himself  of  all  right  to  sue  for 
the  debt  or  other  chose  in  action  and  transfeiTed  that  right  to 
the  assignee  ?  If  the  assignor  can  still  sue  the  debtor  or 
holder  of  the  fund,  the  assignment  is  not  absolute.  It  would 
be  manifestly  unfair  to  leave  the  debtor  exposed  to  attack 
from  two  quarters. 

2.  Does  the  assignment  entitle  the  assignee  to  receive  the 
money,  and  will  his  receipt  be  a  good  discharge  for  it '/ 

3.  Will  the  assignment  when  perfected  by  notice  prevent 
the  debtor  or  holder  of  the  fimd  from  paying  any  one  but  the 
assignee ;  and  can  the  debtor  safely  pay  the  assignee  without 
inquiring  into  the  state  of  the  accounts  between  the  assignor 
and  the  assignee  ?  * 

4.  Is  the  debtor  or  holder  of  the  fund  bound  to  pay  the 
assignee  the  whole  debt  or  so  much  of  it  as  has  been  definitely 
assigned  ':'  If  he  has  a  right,  notwithstanding  the  assignment, 
to  have  accounts  taken  between  himself  and  the  as*signor 
before  making  any  payment  to  the  assignee,  the  assignment 
is  by  way  of  charge  only  and  not  an  absolute  assignment 
within  the  section. ' 

Xo  special  form  of  words  is  necessary  ;  any  words  will 
suffice  which  show  a  clear  intention  to  transfer  a  chose  in 

1  Mercantile  Bank  of  London  v.   Evam,  [1899]  2  Q.  B.  613  ;    Jonei  v.  Hum- 
phreyi,  [1902]  1  K.  B.  10. 
»  Per  Dav,  J.,  in  Burlimon  v.  Hall  (iSSi),  12  Q.  B.  D.  at  p.  350. 

*  Comfort  V.  Betts,  [1S91]  1  Q.  B.  737  ;  Jn  re  Hoffe's  Estate  Act  (1900),  63 
L.  T.  556.     But  see  Jn  re  Sheward,  [1893]  3  Ch.  502. 

*  See  Hughes  v.  fump  Howe  Hotel  Co.,  [1902]  2  K.  B.  at  p.  198. 

*  See  the  iudg^ment  of  Vaughan  Williams.  L.  J.,  io  Mercantile  Bank  of  London  r. 
Evam,  [1899]  2  Q.  B.  at  p.  617. 
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action,  or  which  distinctly  appropriate  a  specific  portion  of  a 
specified  fund,  to  or  to  the  use  of  the  assignee/  The  language 
must  be  sufficiently  imperative  to  make  it  the  duty  of  the 
debtor  or  holder  to  pay  the  money,  when  the  time  for  payment 
arrives,  to  the  assignee  and  not  to  the  assignor.  But  a  mere 
suggestion  to  the  debtor  or  holder,  leaving  him  free  to 
exercise  his  discretion  in  whatever  way  he  thinks  best,  will 
not  be  sufficient." 

It  is  not  enough  to  mention  the  existence  of  a  particular  fund  :  there 
must  be  a  clear  intention  to  deal  with  it  so  as  to  benefit  the  assignee.  Thus, 
merely  informing  a  creditor  that  he  will  be  paid  as  soon  as  a  certain  fund 
comes  to  hand  is  no  assignment  of  that  fund.^  A  promise  to  pay  money 
when  the  person  promisuig  shall  be  paid  a  debt  due  to  him  from  a  third 
person  is  no  assignment  of  that  debt.-*  Drawing  a  bill  of  exchange  on  a 
merchant,  or  a  cheque  payable  at  a  particular  bank,  is  no  assignment  of  any 
portion  of  the  drawer's  balance  in  the  hands  of  that  merchant  or  at  that 
bank.5  Moreover,  the  debt  or  fund  assigned  must  be  clearly  indicated  ;  so 
that  there  will  be  no  difficulty  hereafter  in  identifying  the  property,  an 
interest  in  which  is  transferred.^  Choses  in  action,  which  are  not  yet 
vested  in  the  assignor,  can  be  assigned  as  completely  as  any  other  debt  if 
words  sufficiently  clear  be  used ;  the  document  must  purport  by  its  own 
force  to  convey  an  interest  in  them  to  the  assignee,  leaving  nothing  to  be 
done  by  either  assignor  or  assignee  to  complete  the  title  of  the  latter  when 
they  come  into  existence." 

Again,  to  bring  the  case  within  the  section  the  assignment 
must  be  "in  writmg  under  the  hand  of  the  assignor,"  and 
express  notice  of  it  in  wi'iting  must  be  "  given  to  the  debtor, 
trustee  or  other  person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt  or  chose  in 
action."     That  the  writing  is  under  seal  is  immaterial.* 

If  the  document  relied  on  as  an  assignment  be  addressed  by 

1  Rodick  V.  Gandell  (1852),  1  De  G.  M.  &  G.  763,  776  ;  Qorringe  v.  IrweUCo. 
(1886),  34  Ch.  D.  128. 

-  Watson  V.  Duke  of  Wellington  (1830),  1  Russ.  &  M.  602.     Documents  com- 
mencing, "  I  hereby  authorise  you  to  pay,"  etc.,  were  held  sufficient  in  Lett  t. 
Morris  (1831),  4  Sim.  607  ;    Diplock  v.  Hammond  (1854),  6  De  G.  M.  &  G.  320  ; 
and  M'Gowan  v.  Smith  (1857),  26  L.  J.  Gh.  8. 

s  Malcolm  v.  Scott  (1843),  3  Hare,  39  ;    Jones  v.  Starkey  (1852),  16  Jur.  510. 

*  Field  V.  Megaw  (1869),  L.  R.  4  C.  P.  660. 

5  Schroeder  v.  The  Central  Bank  (1876),  34  L.  T.  735  ;  Erown,  Shipley  ^  Co. 
V.  Rough  (1885),  29  Gh.  D.  848. 

6  Percival  v.  Du7in  (1885),  29  Gh.  D.  128. 

'  1)1  re  Irving  ^1877),  7  Ch.  D.  419  ;  Tailbi/  v.  OtficMl  Receiver  (1888),  13  App. 
Cas.  523,  overruliug  Belding  v.  Read  (186:>),  6  H.  &.  955  ;  and  In  re  D' Exjnneinl 
(1882),  20  Ch.  D.  758  ;  bat  see  I/ite  mat  tonal  Fibre  Symlicate  v.  Dawnon  (1901), 
84  L.  T.  803. 

8  Marchani  v.  Morton,  Down  ^  Co.,  [1901]  2  K.  B.  829. 
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the  assignor  noitlier  to  his  creditor  nor  to  his  debtor  or  the 
hohler  of  the  fund,  but  only  to  some  agent  of  his  own,  such 
as  his  solicitor,  rent  collector,  bailiff  or  steward,  then  this  is 
not  an  assignment,  so  long,  at  all  events,  as  it  remains 
unknown  to  the  assignee.  Till  then,  it  is  like  a  power  of 
attorney,  or  the  appointment  of  a  receiver.^  Such  an  ''  order 
to  pay "  is  a  mere  uiandate  from  a  principal  to  liis  own 
agent,  bidding  him  pay  a  debt  out  of  a  certain  fund  ;  and  this 
gives  the  creditor  no  specific  charge  on  that  fund.  Until  it 
is  communicated  to  the  creditor  and  assented  to  by  him,  it 
may  be  revoked,  but  not  afterwards.  And  the  bankruptcy  or 
death  of  the  principal  operates  as  such  a  revocation.  But 
after  such  communication  the  moue}^  is  "  fixed ''  in  the 
agent's  hands,  and  the  order  cannot  be  countermanded.- 

It  is  not  necessary  that  there  should  be  any  consideration 
for  an  absolute  assignment  under  the  Act ;  it  is  not  necessary 
that  the  assignee  should  take  any  beneficial  interest  for  him- 
self; the  motive  for  which  the  assignment  is  made  is 
immaterial.^  Hence  an  assignment  of  a  debt  or  legal  chose 
in  action  may  be  absolute  within  the  Judicature  Act,  although 
a  trust  is  thereby  created  in  respect  of  the  proceeds  of  such 
debt  or  chose  in  action  in  favour  of  the  assignor.^  So  a  deed, 
by  which  debts  are  assigned  to  the  plaiutiff  upon  trust  that 
he  should  receive  them  and  out  of  them  pay  himself  a  sum 
due  to  him  from  the  assignor  and  then  pay  the  surplus  to  the 
assignor,  is  an  absolute  assignment  within  the  section.^  It  is 
now  clear  law  that  a  mortgage,  made  in  the  ordinary  foi'm,  is 
an  absolute  assignment  within  the  section,  although  it  con- 
tains a  proviso  for  redemption  and  reconveyance  upon  repay- 
ment ;  for  full  dominion  over  the  property  is  transferred 
to  the  mortgagee  immediately  upon  the  execution  of  the 
deed.^ 

1  liodick  V.  Gandell  (18:.2).  1  De  (\.  M.  i:  G.  7(i3  ;  Jiell  v.  Z.  S-  X.  II".  Ry.  Co. 
(1852),  15  Beav.  548. 

2  Fitzfjerald  v.  Stewart  HSSl),  2  Russ.  &  M.  457  ;  Palmer  v.  Culverwell  (1902), 
85  L.  T.  758. 

■^   IVicsenerv.  Rackow  (1897),  76  L.  T.  448  ;    Fitzroy  v.  Cave,  [1905]  2  K.  B.  364. 

*  Comfort  V.  Betts,  [1891]  1  Q.  B.  737  ;  In  re  Bell,  [1896]  1  Ch.  1  ;  and  see 
Palmer  v.  Culverwell  (1902),  85  L.  T.  758. 

«  Burlinson  v.  flail  (1884),  12  Q.  B.  D.  347  ;  Ibberson  v.  Neck  (1886),  2  Times 
L.  R.  427.  ^ 

6  Tancrcd  v.  T)?l(igna  Ban  Tfy.  Co.  (1889),  23  Q.  B.  D.  239,  overruling  National 
ProTineial  Rc->f.  r.   Harle  (1881),  6   Q.   B.   D.   626  ;     and  see  Durham  Bros.  v. 
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Wlt((t  Slid  11   he  ((ssifiiu'd. 

The  sectiou  aj^plies  only  to  au  assigmneut  of  "  any  debt  or 
other  legal  chose  in  action."  The  word  "legal  "was  pro- 
bably inserted  because  equitable  choses  in  action  were  already 
assignable,  but  it  would  have  been  better  omitted ;  as  now 
since  the  fusion  of  law  and  equity  it  is  somewhat  difficult  to 
define  "a  legal  chose  in  action."  The  phrase  clearly  is  not 
restricted  to  those  choses  iu  action  which  could  be  assigned  at 
law  before  the  Act  was  passed.  It  must  include  all  choses  in 
action  which  the  assignor,  in  the  absence  of  any  assignment, 
could  now  recover  by  an  action  in  the  King's  Bench  Division. 
But  legacies,  trust  funds  and  claims  against  the  estate  of  a 
deceased  person,  which  is  being  administered  in  the  Chancery 
Division,  remain  apparently  equitable  choses  in  action,  and 
would  seem,  therefore,  not  to  be  within  the  section. 

In  CronlcY.  M' Manns'^  Denmaii,  J.,  held  that  a  mere  equity  of  redemp- 
tion was  not  a  legal  chose  in  action.  A  promise  by  a'  lender  to  make 
farther  advances  to  the  borrower  is  not  a  legal  chose  in  action.-  But  in 
Dawson  v.  G.  iV.  cD  Cifij  Ry.  Co.'-^  the  Court  of  Appeal  decided  that  a  claim 
to  compensation  in  respect  of  lands  injuriously  affected  in  the  lawful  exercise 
of  statutory  powers  was  a  legal  chose  in  action,  although  no  action  would 
lie  to  recover  such  compensation. 

The  Court  of  Appeal  in  Jfay  v.  Lane  ^  expressed  the  opinion  (obiter)  that 
the  right  to  bring  an  action  for  unliquidated  damages,  whether  in  tort  or 
contract,  was  not  a  legal  chose  in  action  within  this  section  and  there- 
fore not  assignable.  In  King  v.  Victoria  Insurance  Co.,  Ltd.,''  however,  the 
Supreme  Court  of  Queensland  held  that  identical  words  in  their  Colonial 
Act  included  "  all  rights,  the  assignment  of  which  a  Court  of  law  or  equity 
would  before  the  Act  have  considered  lawful,"  and  the  Judicial  Com- 
mittee of  the  Privy  Council  did  "not  express  any  dissent"  from  this 
view.  In  Dawson  v.  G.  N.  &  City  Ry.  Co.f'  in  the  Court  below 
Wright,  J.,  after  referring  to  May  v.  Lane,  said:  ''There  are  no  doubt 
some  expressions  in  the  judgments  of  the  Lords  Justices  in  the  case  of  the 
Colonial  Bank  v.  Whinnoy "  which  seem  to  approve  a  statement  in  Williams 

Robertson,  [1898]  1  Q.  B.  at  p.  772  ;  Hughes  v.  Pump  House  Hotel  Co.,  [1902]  2 
K.  B.  at  p.  195. 

1  (1892),  8  Times  L.  R.  449. 

2  Western  Wagon  Co.  v.  West,  [1892]  1  Ch.  271  ;  May  v.  Lane  il^W),  64  L.  J. 
Q.  B.  236. 

3  [1905]  1  K.  B.  2G0. 

*  (lS9i),  64  L.  J.  Q.  B.  at  pp.  237,  238. 

5  [1896]  A.  C.  250,  254,  256. 

6  [1904]  ]  K.  B.  at  p.  281. 

7  (1885),  30  Ch.  D.  261. 
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on  Personal  Property  to  the  eflfect  that  a  right  to  damages  for  a  tort  may 
be  a  legal  chose  in  action  ;  but  the  decision  of  the  Court  of  Appeal  in  that 
case  was  reversed  in  the  House  of  liOrds,^  and  it  is  difficult  to  supjx)se  that 
it  was  intended  by  section  25  of  the  Judicature  Act  to  make  all  rights  as  to 
damages — for  example,  for  libel  or  assault — assignable  under  that  section." 
These  remarks  were  also  obifer,  and  the  judges  of  the  Court  of  Appeal,  who 
reversed  his  decision,  were  silent  on  this  point.  It  is  clear,  however,  from 
tiie  extracts  cited-  from  "  Termes  de  la  Ley  "  and  Brooke's  Abridgement  that 
a  right  of  action  for  unliquidated  damages  in  an  action  either  of  contract  or 
of  tort  was  a  chose  in  action  at  connnon  law  ;  and  there  is  nothing  in  the 
Judicature  Act  to  alter  this  :  it  merely  makes  "  any  legal  chose  in  action  " 
assignable.  Of  course,  if  the  assignment  of  a  legal  chose  in  action  be 
tainted  with  maintenance,  it  is  invalid.^  The  House  of  Lords  has  decided 
that  a  claim  for  unliquidated  damages  for  a  breach  of  contract  is  a  thing  in 
action,  which  passes  on  bankruptcy  to  the  trustee  and  is  assignable  by  him 
to  a  third  person.* 

The  duty  of  performing  a  contract  cannot  be  assigned  without  the  con- 
sent of  the  other  party,  whenever  its  performance  involves  personal  skill, 
knowledge  or  supervision  which  is  not  capable  of  being  rendered  by  every 
one,  e.(j.,  a  contract  to  publish  a  book."'  Thus,  where  the  defendant  agreed 
to  supply  K.,  a  cake  manufacturer,  for  one  year  with  all  the  eggs  which  he 
would  require  for  his  business,  and  K.  during  the  year  transferred  his 
business  to  a  company,  it  was  held  that  the  conti'act  was  with  K,  personally 
and  that  the  defendant  was  not  bouud  to  supply  any  more  eggs  either  to  K. 
or  to  the  new  company.'  But  it  has  been  held  in  Scotland  that  a  company, 
which  had  entered  into  a  contract  to  pave  certain  streets  and  maintain  the 
surface  in  good  condition  for  a  term  of  years,  was  entitled  to  assign  the 
execution  of  the  contract  as  in  such  contract  there  was  xyo  deledus  persona,^ 
And  an  author  can  assign  the  copyright  of  a  book  which  is  not  yet  finished* 
and  such  an  assignment  may  be  in  the  form  of  an  agreement  to  assign.^ 

The  presence  in  a  contract  of  an  express  condition,  that  it  "shall  not  be 
assignable  in  any  case  whatever,"  will  not  prevent  an  assignment  of  the 
beneficial  interest  thereunder.^  The  question  what  effect  must  be  given  to 
an  express  promise  by  an  assignor  that  he  will  not  create  any  prior  charge 
on  the  pro}>erty  assigned  is  discussed  in  Brunton  v.  Eledriral  Engineering 
Corpoi'atioit,  EnglisJt  and  >^cottish  Co.,  Lfd.  v.  Brunton,  and  Hobson  v. 
Smith.^^    A  provision   in   a    policy    preventing    assignment,   except    on 

1  (1886),  11  App.  Gas.  426. 

»  Ante,  \>.  760. 

"  See  pi>.tt.  p.  782. 

<  Ogdens  v.  Weinberg  (1906),  95  L.  T.  567. 

«  GHfith  V.  Tower  Publishing  Co.,  [1897]  1  Ch.  21  ;  I>r.  Jaegers  Sanitwry 
Woollen  Co.  v.  Walker  (1897),  77  L.  T.  180;  International  Fibre  Syndicate  v. 
Dawson  (1901),  84  L.  T.  803. 

c  Kemp  and  others  v.  Baerselman.  [1906]  2  K.  B.  60A,  distinguishing  Tolhurtt 
V.  Cement  Manufacturers,  Ltd..  [1903]  A.  C.  414. 

^  Asphaltic  Limestone  Concrete  Co.  v.  Glasgow  Corporation,  [1907]  S.  C.  463. 

"  Ward,  Lock  »,•  Co.  r.  Long,  [1906]  2  Ch.  550.  As  to  an  assignment  of  musical 
copyright,  see  In  re  Jude's  Munical  Compositions,  ib.,  595. 

»  In  re  Tnrcan  (1888),  4U  Ch.  D.  5. 

"  ri892]  I  Ch.  4;U  ;  [1H92]  2  Q.  R.  700  ;  [189:.l  2  Ch.  118,  respectively. 
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conditions,  is   good   and   prevents   the   ix)licy   being   assigned   except   in 
conformity  with  those  conditions.^ 

A  debt  not  yet  due  or  payable  is  clearly  assignable,  if  apt 
words  be  used,  not  merely  in  equity,  but  also  at  law  under 
the  Judicature  Act,  e.g.,  rent  not  yet  due,-  or  retention-money 
not  yet  payable  under  a  building  contract.^ 

But  the  assignment  of  an  undefined  portion  of  a  future 
debt  is  not  a  good  assignment  within  the  Judicature  Act, 
and  it  is  now  very  doubtful  whether  a  definite  portion 
of  a  future  unascertained,  but  ascertainable,  debt  can  be 
assigned  under  the  statute/  "  I  think  there  is  no  doubt  that 
an  absolute  assignment  of  future  debts  may  be  a  good  assign- 
ment for  the  purposes  of  the  section ;  and  I  also  think  that 
an  absolute  assignment  of  a  definite  sum  out  of  a  future  debt 
may  possibly  be  within  the  section.  But  I  think  that  an 
assignment  of  an  undefined  portion  of  future  debts  will  not 
come  within  it."  ^ 

An  assignment  of  a  man's  property,  present  and  future,  may 
be  invalidated  as  an  act  of  bankruptcy.  But  an  assignment 
which  affects  one  species  of  property  only  is  valid.*^  An 
assignment  after  bankruptcy  petition,  but  before  appointment 
of  a  receiver,  is  protected  by  section  45  of  the  Bankruptcy  Act, 
1914."  Again,  public  policy  forbids  that  eff'ect  should  be 
given  to  assignments  of  pensions  and  salaries  of  public  otticers, 
payable  to  them  for  the  purpose  of  keeping  up  the  dignity  of 
their  office,  or  of  assuring  a  due  discharge  of  their  official 

1  Laurie  v.  West  Hartlepool  T.I. A.  and  David  (1899),  4  Com.  Cas.  322  ;  and  see 
Stokell  V.  Heywood,  [1897]  1  Ch.  459. 

2  Southwell  V.  Scatter  (1880),  49  L.  J.  Q.  B.  356  ;  Knill  v.  Prowse  (1884),  33 
\V.  R.  163. 

3  See  ante,  p.  746  ;  Brice  v.  Bannister  (1878),  3  Q.  B.  D.  569  ;  Buck  v. 
Robson  (1878),  3  Q.  B.  D.  686  ;  Ex  parte  Moss  (1884),  14  Q.  B.  D.  310  ;  Drew  ^ 
Co.  V.  Josolyne  (1887),  18  Q.  B.  D.  590. 

->  So  long  as  the  decision  of  Lord  Coleridge,  C.  J.,  in  Brice  v.  Bannister  (1878),  3 
Q.  B.  D.  569,  remained  unquestioned,  it  appeared  to  be  clear  that  a  portion  of  any 
debt  could  be  assigned,  and  this  decision  was  followed  in  Ex  parte  Moss  (1884),  14 
Q.  B.  D.  310  ;  Dreiv  .j-  Co.  v.  Josolyne  (1887),  18  Q.  B.  D.  590  ;  and  in  Alexander 
V.  Stein/iardt.  Wcdkcr  S'  Co.,  [1903]  2  K.  B.  208  ;  see,  however,  Durham  Bros.  v. 
Robertson.  [1898]  1  Q.  B.  765.  774  :  .Jones  v.  Humphreys,  [1902]  1  K.  B.  10.  13,  14  ; 
Hughes  v.  Pump  House  Hotel  Co.,  [1902]  2  K.  B.  190,  195  ;  and  in  Torklngton  v. 
Mayee,  ih.  427,  434;  a  part  of  a  judgment  debt,  however,  cannot  be  effectually 
assigned  :   Forster  y.  Baker,  [1910]  2  K.  B.  636. 

5  Per  Lord  Alverstone,  C.  J.,  in  Janes  v.  Humphreys.  [1902]  1  K.  B.  at  p.  13. 

^  See  the  remarks  of  Lord  Watson,  in  Tailby  v.  Official  Receiver  (1888),  13  App. 
Cas.  at  p.  535. 

•  i  k  0  Geo.  V.  c.  59  :  and  see  In  re  DunMey  ^  Son.  [1905]  2  K.  B.  683. 


782  ASSIGNMENT    OF   CHOSES    IN   ACTION. 

duties.'  Thus  the  pay  of  an  officer  in  the  army,-  and  the 
salary  of  a  jud<2:e,  have  been  hehl  not  assignable;  but  the 
better  opinion  is  that  such  assignments  are  valid  when  the 
office  is  a  sinecure  or  the  duties  have  ceased.^  Again,  it  is 
expressly  provided  that  old  age  pensions  cannot  be  assigned 
under  any  circumstances.* 

On  similar  principles  of  public  policy  the  Court  will  not 
give  effect  to  assignments  which  partake  of  the  nature  of  cham- 
perty or  maintenance,  or  of  the  buying  of  pretended  titles.^ 
A  sale  and  assignment  by  a  client  to  his  solicitor  pendente  lite 
of  the  subject-matter  of  the  action  is  invalid."  A  mortgage 
of  such  subject-matter ;?^;i£Zt'//f6'  lite  is  not  necessarily  invalid; 
but  it  may  be  tainted  with  champerty."  Since  choses  in 
action  are  now  attachable,^  an  assignment  of  them  may  be 
void  under  13  Eliz.  c.  5  as  tending  to  defeat,  hinder  or 
delay  creditors.  If  the  effect,  not  necessarily  the  object,  of 
the  assignment  is  to  defeat,  hinder  or  delay  one  particular 
creditor  onh',  the  assignment  will  be  void  under  the  statute.^ 

Lastly,  an  assignment  may  in  some  cases  be  invalid,  as  an 
unregistered  bill  of  sale.'" 

yotiee. 

The  statute  requires  that  notice  in  writing  be  given  to  the 
"debtor,  trustee  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  sucli  debt  or 
chose  in  action."  The  notice  may  be  given  by  either  the 
assignor  or  assignee,  or  by  the  executors  of  the  assignee  after 
his  death,  who  will  then  be  entitled  to  sue  for  the  debt  in 
their  own  names.''  The  usual  course  is  for  the  assignment 
to  be  addressed  by  the  assignor  to  the  assignee,  and  to  be 

1  Jones  V.  Coventry,  [1909]  2  K.  B.  1029. 
«  Stone  V.   Lidderdale  (1795),  2  Aast.  533. 

•'<  Arbuthnot  v.  Norton  (1846),  6  Moo.  P.  C.  C.  219  ;    Grenfell  v.  The  Dean  and 
Canons  of  Windsor  (1840),  2  Beav.  544,  550. 
*  8  Edw.  VII.  c.  40,  s.  6. 
«    Stevens  v.  Buijwell  (1808).  15  Ves.  139  ;  Fitzroy  v.  Cave,  [1905]  2  K.  B.  3G4. 

6  Simpson  v.  iMinb  {\K>1),  7  E.  &  B.  84  ;  Davis  v.  Freethy  (1890),  24  Q.  B.  D. 
f)19  ;    Rees  v.  De  Bernardy,  [189i)]  2  Ch.  437. 

7  James  v.  Kerr  (1888),  40  Ch.  D.  449. 

"  Common  Lnw  Frocedurf  Act,  1854  (17  &  18  Vict.  c.  125),  s.  60  et  seq. 

B  Edmunds  v.  Edmunds,  [1904]  P.  362. 

»"  Church  V.  Satje  (1892),  07  L.  T.  800  ;     London  and  Yorkshire  Bank  v.  White 
(1895),  11  Times  L.  R.  570. 
"  Bateman  v.  Hunt,  [1904]  2  K.  B.  530. 
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retained  by  the  assignee,  who  addresses  a  separate  document 
to  the  holder  of  the  fund,  giving  him  notice  of  the  assign- 
ment. But  this  is  not  necessary.  If  the  assignor  thinks  fit 
to  part  with  the  document  constituting  his  title  and  to  for- 
ward it  to  the  debtor,  so  as  to  make  the  one  document  both 
assignment  and  notice  of  assignment,  this  will  be  equally 
efficacious.  Or  again,  the  assignor  may  address  the  docu- 
ment which  constitutes  the  assignment  to  the  holder  of  the 
fund  and  forward  it  to  him,  directing  him  to  pay  the  money 
in  accordance  therewith  ;  and  this  will  be  sufficient,  both  in 
equity  and  under  section  25,  sub-section  6,  of  the  Judicature 
Act,  1873,  if  the  document  subsequently  be  shown  or  other- 
wise made  known  to  the  assignee.^  But  in  such  a  case  care 
must  be  taken  not  to  word  the  document  so  as  to  make  it 
an  informal  bill  of  exchange,  which,  if  not  properly  stamped, 
would  be  wholly  inadmissible  in  evidence.-  The  statute  does 
not  fix  any  limit  of  time  Avithin  which  notice  must  be  given. 
Hence  a  notice  in  writing,  given  by  the  assignee  after  the 
death  of  the  assignor,  will  be  sufficient.^ 

No  special  form  of  words  is  required.  "  The  language  is 
immaterial  if  the  meaning  is  plain.  All  that  is  necessary  is 
that  the  debtor  should  be  given  to  understand  that  the  debt 
has  been  made  over  by  the  creditor  to  some  third  person. 
If  the  debtor  ignores  such  a  notice,  he  does  so  at  his  peril."  * 
But  the  notice  must  state  the  date  of  the  assignment  correctly, 
otherwise  it  will  be  invalid.^ 

An  assignment  otherwise  complete  is  binding  as  between 
assignor  and  assignee,  although  no  notice  has  been  given  to 
the  debtor  or  holder  of  the  fund.  And  all  persons  claiming 
through  or  under  the  assignor  will  be  equally  bound  by  such 
an  assignment,  such  as  a  judgment  creditor  of  the  assignor^ 
or  a  creditor  who  has  obtained  a  garnishee  order  even  without 
notice  of  the  assignment.^     Still  there  are  many  reasons  why 

1  Wigan  v.  Law  Life  Assurance  Association,  [1909]  1  Ch.  291. 

2  Ex  -parte  Shellard  (1873),  L.  E.  17  E<|.  109. 

»    Walker  v.  Bradford  Old  Bank  (1884),  12  Q.  B.  D.  511. 

^  Per  Lord  Macnaghten  in  William  Brandt's  Sons  l^  Co.  v.  Dunlop  Rubber  Co., 
[1905]  A.  C.  at  p.  462. 

5  Stanleij  v.  English  Fibres  Industries  (1899),  68  L.  J.  Q.  B.  839. 

6  Beavafi  v.  Lord  O.vford  (1855),  6  De  G.  M.  &  G.  507. 

7  Pickering  v.  llfracombe  By.  Co.   (1868),  L.  R.  3  G.  P.  235  ;    Scott  v.  Lord 
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an  assignee  should  never  omit  or  delay  to  give  notice  of  the 
assignment  to  the  debtor  or  holder  of  the  fund : — 

1.  He  cannot  sue  the  debtor  or  holder  till  such  notice  has 
been  given ;  if  he  desires  to  sue  in  his  own  name  without 
making  the  assignor  either  a  co-plaintiff  or  a  defendant, 
he  must  give  notice  in  wi'iting. 

2.  If  such  notice  be  not  given,  the  debtor  or  holder  may 
pay  the  money  to  the  assignor;  and  such  payment  before 
notice  would  be  an  answer  to  any  proceeding  by  the  assignee, 
though  the  assignor  can  be  compelled  to  pay  over  to  the 
assignee  the  money  which  he  has  so  received.^  But  as  soon 
as  notice  of  the  assignment  is  given  to  the  debtor  or  holder  of 
the  fund,  he  can  no  longer  make  any  payment  to  the 
assignor.'- 

3.  The  assignee  takes  subject  to  all  equities  which  bind 
the  assignor  at  the  date  of  the  notice :  hence  "  the  effect  of 
not  giving  it  is  to  let  in  all  equities  which  may  exist  or  be 
created  prior  thereto."  ^ 

4.  Debts  due  or  growing  due  to  a  banki'upt  iu  the  coui'se 
of  his  business  are  "  goods  and  chattels"  within  the  reputed 
ownership  clause  of  the  Bankruptcy  Act,  1914.^  Xotice  of 
assignment  is  therefore  necessary  to  take  such  a  debt  out  of 
the  apparent  possession  of  the  bankrupt;  and  such  notice 
must  be  given  prior  to  the  date  of  the  petition.  No  other 
choses  in  action,  however,  are  now  within  the  clause,^  and 
the  bankruptcy  rules  as  to  reputed  ownership  are  not  imported 
into  the  winding-up  of  companies.'' 

o.  The  assignee  of  a  chose  in  action  is  expected  in  equity 
to  do  all  he  can  to  complete  his  title,  if  only  for  the  protection 
of  innocent  third  persons.  If  he  neglects  to  take  any  step 
obviously  in  his  power  (such  as  gi^T.ng  notice),  and  thereby 
enables  the  assignor  to  make  a  subsequent  assignment  of  the 

Uasttingn  (IH.'.S),  4  K.  &  J.  633  ;    Badeley  v.  Consolidated  Bank  (1888),  38  Ch.  D. 
238. 
1  In  re  Patrick,  [1891]  1  Ch.  82. 

*  Liquidation  Estates  Purchase  Co.  v.  Willo-ughby,  [1898]  A.  C.  321. 

3  Per'cur.  in  Walker  v.  Bradford  Old  Bank  (1884),  12  Q.  B.  D.  at  p.  517.     The 
law  is  otherwise  in  New  York  :    Kelly  v.  Selwyn,  [1905]  2  Ch.  117. 

*  4  \:  :.  (ie'j.  \'.  c.  5;».  s.  38.     Scu  Jtuttcr  v.  Ecerett,  [l.s'JoJ  t  Ch.  872. 
«  See  Colonial  Bank  v.    Whinm-y  (18sr,).  11  App.  Cas.  426. 

6  Gorringe  v.  Irwell  (1886),  34  Ch.  D.  128. 
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same  chose  in  action  to  a  purchaser  for  vahie,  who  takes  without 
notice,  his  claim  will  be  postponed  to  that  of  the  subsequent 
assignee.  So  if  there  be  more  than  one  assignment  of  the 
same  chose  in  action,  the  assignee  who  first  gives  notice  to 
the  holder  of  the  fund  will  obtain  priority.^  Thereis  one 
exception :  equitable  charges  on  shares  in  registered  com- 
panies have  priority  in  order  of  date,  irrespective  of  notice ; 
for  ''  any  such  notice,  if  given,  would  be  absolutely  inopera- 
tive to  affect  the  company  with  any  trust."  - 

For  these  reasons  it  is  always  prudent  for  the  assignee,  so  far  as  the 
nature  of  the  property  admits,  to  put  his  mark  on  it,  to  show  that  it 
belongs  to  him  and  no  longer  to  his  assignor.  Thus,  if  a  trust  fund  be 
assigned,  notice  should  be  given  to  the  trustee  ;  if  a  debt,  to  the  debtor  ; 
if  a  policy  of  assurance,  to  the  office.  "\Yhere  stock  held  in  trust  is 
assigned,  a  distringas  should  be  obtained.  Where  the  chose  in  action  is 
a  fund  in  court,  the  assignee  should  obtain  a  stop  order,  otherwise  he  will 
be  postponed  to  a  subsequent  assignee  who  obtains  one.^  But  if  notice 
was  given  to  the  trustee  while  he  held  the  fund,  there  is  no  necessity  for 
the  assignee  to  obtain  a  stop  order,  on  the  fund  being  subsequently  paid 
into  court  :  his  title  was  completed  on  his  giving  the  notice  to  the  trustee.^ 
Where  notice  of  an  assignment  of  an  equitable  interest  has  been  given  at 
or  soon  after  the  date  of  the  assignment  to  all  the  then  existing  trustees, 
the  assignee  is  under  no  obligation  to  give  any  further  notice,  and  is  con- 
sequently entitled  to  priority  over  a  subsequent  assignee  who  has  taken  his 
assignment  after  tlie  death  or  retirement  of  all  those  trustees  and  given 
notice  of  it  to  the  new  trustees.^  There  is  apparently  only  one  case  in 
which  a  debtor  need  pay  no  attention  to  a  notice  of  assignment,  and  that 
is  where  he  has  already  given  to  his  creditor  a  negoticible  instrument  in 
payment  of  the  delit.*^ 

Plights  of  the  Parties  after  an  Assignment. 

If  the  assignment  be  given  under  seal  or  for  valuable  con- 
sideration, it  is  binding  at  once  on  the  assignor,  and  cannot 
be  revoked  by  him ;  ~  it  binds  also  the  assignor's  trustee  in 
bankrujDtcy  and  any  execution  creditor  of  his.^  The  assign- 
ment is  completed  as  soon  as  the  writing  is  posted,  although 

1  Johnstone  v.  Cox  (1880),  16  Ch.  D.  571  ;    Kelly  v.  Sehiyyn,  [1905]  2  Ch.  117. 

2  Socide  Geurrair  de  ParU  y.   Wallter  (ISSS').  11  App.  Cas.  20.  3U. 

"  Mutual  Life  Assurance  Society  v.  Langley  (1886),  32  Gh.  D.  460  ;    Montefiore 
V.  Guedalla,  [1903]  2  Ch.  26. 
^  Livesey  v.  Harding  (1856),  23  Beav.  lil  ;    In  re  Holmes  (1885).  29  Ch.  D.  786. 
•  In  re  Wasdale,  [1899]  1  Ch.  163. 
•5  Bence  v.  Shearman,  [1898]  2  Ch.  582. 
'  Forteseue  v.  Bamett  (1884),  3  Myl.  &  K.  36. 
s  Gorringe  v.  Irwell  (1886),  34  Ch.  D.  128. 
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the  assignor  become  bauknipt  before  it  is  received/  Then, 
as  soon  as  notice  of  the  assignment  is  given  to  the  debtor  or 
the  hokler  of  the  fund,  it  binds  him  too ;  it  "  fixes  the  money 
in  his  hand  ;  "  he  can  no  longer  pay  the  debt  to  the  assignor, 
or  liand  over  the  fund  to  him,  without  first  satisfying  the 
assignee.  If  there  was  no  consideration  for  the  assignment 
and  it  was  not  under  seal,  it  can  still  be  revoked ;  -  but  till 
it  is  revoked,  it  is  valid  and  binding  on  the  debtor  or  holder 
of  the  fund ;  any  payment  made  by  him  in  compliance  with 
it  is  a  good  payment  as  against  the  assignor,  and  the  receipt 
of  the  assignee  is  a  discharge  for  the  full  amount  assigned. 
And  it  will  be  idle  for  the  assignor  subsequently  to  repudiate 
the  assignment  or  to  attempt  after  payment  to  countermand 
it.  There  is  no  need  of  any  express  acceptance  of  the  assign- 
ment by  the  holder  of  the  fund ;  he  need  not  attorn  to  the 
assignee  or  enter  into  any  contract  to  hold  the  fund  for  him.^ 
For  it  is  unnecessary  for  a  man  to  promise  expressly  to  do 
what  he  is  bound  to  do ;  ^  and  the  holder  must  pay  the  money 
over  to  the  assignee,  even  though  the  assignee  refuses  to 
indemnify  him.  If  lie  pays  the  assignor,  he  can  be  compelled 
to  pay  the  assignee  over  again. 

The  assignee  of  a  chose  in  action,  not  transferable  at 
common  law,  always  took  in  equity  subject  to  any  defences 
which  the  debtor  or  holder  would  have  had  against  the 
assignor ;  and  by  the  express  words  of  the  statute  a  similar 
liability  attaches  in  the  case  of  an  assignment  under  the 
Judicature  Act.  The  assignee  takes  subject  to  the  state  of 
accounts  between  the  assignor  and  the  debtor. 

Thus,  if  a  bond  be  void  as  against  the  assignor  it  is  void  when  in  the 
bands  of  an  assignee."^  So  a  contract  of  sale  which  was  ol)Dained  by  mis- 
representation, and  which  was  therefore  voidable  as  l»etween  the  purchaser 
and  the  assignor,  will  l)e  equally  voidable  as  between  the  purchaser  and  the 
assignee  ;  and  the  purchaser  can  recover  from  the  assignee  any  moneys 
which  he  paid  to  the  assignee  before  he  elected  to  avoid  the  contract.^     If 

^  Alexander  v.  Steinhardt,  Walker  .y  Co.,  [1903]  2  K.  B.  208. 

*  Wifjan  V.  Law  Life  Assurance  Association,  [19u9]  1  Ch.  291. 

•■'  Teates  v.  Groves  (1791),  1  Ves.  Jun.  280  ;  Burn  v.  Carvalho  (1839),  4  Mvl.  & 
Cr.  G90.  703  :    Bell  v.  L.  S,-  N.  W.  By.  Co.  (1852),  15  Beav.  548. 

*  William  Brandt's  Sons  tV  Co.  v."  Dunlop  Rubber  Co.,  [1905]  A,  C.  454. 
s  Turton  v.  Benson  (1718),  1  P.  Wms.  496. 

«  Flemnig  v.  Loe,  [1901 J  2  Ch.  594  :  reversed  on  the  facts,  [1902]  2  Ch.  359. 
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a  release  for  the  debt  be  given  by  the  assignor  to  the  debtor  after  assign- 
ment, but  before  any  notice  of  assignment  has  been  given,  the  assignee 
cannot  recover.^  The  assignee  of  a  legacy  or  of  a  share  in  a  residuary 
personalty,  although  for  value  and  without  notice,  takes  subject  to  the 
testator's  debts.-  So  if  the  debt  be  payable  only  on  a  certain  condition, 
the  condition  binds  the  assignee.^  The  debtor  or  holder  of  the  fund,  if 
sued  by  the  assignee,  may  set  off  or  counterclaim  against  him  any  matter 
which  he  could  have  set  off  or  counterclaimed  ag-ainst  the  assignor."* 

This  rule,  that  "  the  assignee  of  a  chose  in  action  takes 
subject  to  all  rights  of  set-off  and  other  defences  which  were 
available  against  the  assignor,"  is  subject  to  this  limitation, 
"that  after  notice  of  an  assignment  of  a  chose  in  action,  the 
debtor  cannot,  by  payment  or  otherwise,  do  anything  to  take 
away  or  diminish  the  rights  of  the  assignee  as  they  stood  at 
the  time  of  the  notice.  "  '  "  It  would  be  quite  unreasonable 
that  tbe  assignee,  who  has  given  notice  of  the  assignment, 
should  be  held  affected  by  transactions  taking  place  behind 
his  back  with  the  assignor."  *  But  this  will  not  prevent  the 
debtor  from  availing  himself  of  any  set-off  which  arises, 
without  any  fresh  act  on  his  part  and  after  notice  of  assign- 
ment given,  out  of  the  same  contract  or  transaction  as  gave 
rise  to  the  debt  assigned.  He  is  entitled  to  have  all  accounts 
under  that  one  contract  taken  together  once  for  all,  whether 
there  has  been  an  assignment  or  not ;  '  and  if  he  can  show 
that,  when  such  accounts  are  properly  taken,  there  will  be  no 
balance  in  favom-  of  the  assignor,  it  would  be  inequitable  to 
compel  him  to  make  any  payment  to  the  assignee.  The  law 
on  this  point  may  be  thus  stated  : — 

1.  Any  set-oft'  which  the  debtor  or  holder  of  the  fund  had 
against  the  assignor  at  the  moment  he  received  notice  of  the 
assignment  is  good  against  the  assignee,  whether  it  arises  out 
of  the  same  contract  or  any  other.^ 

1  stocks  V.  Dobscm  (1853),  4  De  G.  M.  &  G.  11. 

»  Hcoper  v.  Smart  (1875),  1  Ch.  D.  90.  '  „  ,    ,„ 

»  Tooth  V.  Hallett  (1869),  L.  R.  4  Oh.  242  ;  Drew  ^  Co.  v.  Josolyne  (IBS/),  -IS 

^  RoltY.  White  (1862),  3  De  G.  J.  &  S.  360  ;  Toung  v.  Kitchin  (1878),  3  Ex.  D. 
127 

*  Per  James,  L.  J.,  in  Roxburghe  v.  Cox  (1881).  17  Ch.  D.  at  p.  526  ;  and  see 
In  re  Milan  Tramicays  (1882),  22  Ch.  D.  122  ;   (1884),  25  Ch.  D.  587  r,aom 

6  Per  Lord  Herschell  in  Liquidation  Estates  Purchase  Co.  v.  WtUoughby,  Ll»y»J 
A.  C.  at  p.  331  ;    and  see  In  re  Bristmo,  [1906]  2  Ir.  R.  215. 

"  Bergmann  v.  Macmillan  (1881),   17  Ch.  D.   423. 

-  Biggerstaf  v.  Rmvatts  Wha/f.  Ltd.,  [1896]  2  Ch.  93. 
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2.  The  defendant  may  also  avail  himself  of  any  set-off  or 
counterclaim  which  accrues  to  him  after  notice,  if  it  arises 
out  of  the  same  contract  or  transaction  as  that  on  which  he  is 
sued.^ 

3.  But  the  defendant  cannot  raise  against  the  assignee  any 
set-off  or  counterclaim  which  arises  after  notice  out  of  an 
independent  contract,  whether  made  before  or  after  notice  of 
assignment.^ 

4.  The  defendant  can  only  use  such  set-off  or  counter- 
claim for  his  own  protection ;  he  cannot  recover  any  money 
from  the  assignee.  If  the  amount  of  the  set-off  or  counter- 
claim exceeds  the  amount  of  the  debt  assigned,  the  assignee 
can  recover  nothing :  he  must  sue  the  assignor  for  the 
balance.^ 

Equitahle  Assignments  since  the  Judicature  Act. 

A  document,  which  is  not  an  absolute  assignment  within 
section  25  (6)  of  the  Judicatiu-e  Act,  may  yet  be  a  valid 
equitable  assignment  under  the  old  rules  that  existed  in 
Chancery  before  1875  ;  for  the  former  equity  is  not  destroyed 
by  the  modem  statute ;  they  remain  side  by  side  distinct  and 
separate  things.  "It  is  plain  that  every  equitable  assign- 
ment, in  the  wide  sense  of  the  term  as  used  in  equity,  is  not 
within  the  enactment."  *  "  Why  that  which  would  have 
been  a  good  equitable  assignment  before  the  statute  should 
now  be  invalid  and  inoperative  because  it  fails  to  come  up  to 
the  requirements  of  the  statute,  I  confess  I  do  not  understand. 
The  statute  does  not  forbid  or  destroy  equitable  assignments 
or  impair  their  efficacy  in  the  slightest  degree.  .  .  .  An 
equitable  assignment  does  not  always  purport  to  be  an  assign- 

^  Government  of  Xewfoundland  v.  Newfoundland  Ry.  Co.  (1888),18  App.  Cas.  I'.i'.t. 

2  See  Watson  v.  Mid-Wales  Ry.  Co.  (1867),  L.  R.  2  C.  P.  593  ;  In  re  Milan 
Tramways  Co.  (1884),  25  Ch.  D.  587  ;  In  re  AsphaJtic  Wood  Pavement  Co.  (1885), 
30  Ch.  I).  216.  Special  rules  apply  in  the  case  of  an  assignment  by  a  defaulting 
trustee  ;  they  will  be  found  in  the  judgmcDt  of  Stirling,  J.,  in  Doering  v.  Doeri-ng 
(1889),  42  Ch.  D.  203.  And  see  In  re  Moss  Bay  Hematite  Co.  (1892),  8  Times  L.  R. 
475  ;  Nelson  v.  Roberts  (1893),  69  L.  T.  352  ;  and  Christie  v.  Taunton,  [1893]  2 
Ch.   175. 

*  Young  v.  Kitchin  (1878),  3  Ex.  D.  127,  approved  in  Government  of  Newfound- 
land V.  Newfoundland  Ry.  Co.  (1888),  13  App.  Gas.  199. 

*  Per  Chitty,  L.  J.,  in  Durham  Brothers  v.  Robertson,  [1898]  1  Q.  B.  at  p.  771, 
cited  with  approval  by  Cozens-Hardy,  L.  J.,  in  Hughes  v.  Pump  House  Hotel  Co., 
[1902]  2  K.  B.  at  p.  196.  • 
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ment  nor  use  the  language  of  an  assignment.  It  may  be 
addressed  to  the  debtor.  It  may  be  couched  in  the  language 
of  command.  It  may  be  a  courteous  request.  It  may  assume 
the  form  of  mere  permission.  The  language  is  immaterial  if 
the  meaning  is  plain.  All  that  is  necessary  is  that  the  debtor 
should  be  given  to  understand  that  the  debt  has  been  made 
over  by  the  creditor  to  some  third  person.  If  the  debtor 
ignores  such  a  notice,  he  does  so  at  his  peril.  If  the  assign- 
ment be  for  valuable  consideration  and  communicated  to  the 
third  person,  it  cannot  be  revoked  by  the  creditor  or  safely 
disregarded  by  the  debtor."^ 

The  distinction  between  the  two  modes  of  procediu'e  has 
been  abeady  pointed  out.^  If  the  assignment  is  not  in 
writing,  or  if  no  notice  of  it  has  been  given  in  writing,  the 
assignee  may  still  sue  on  it  as  an  equitable  assignment.  But 
he  must  show  a  consideration,  and  strictly  he  must  join  the 
assignor  either  as  a  co-plaintilf  or  as  a  defendant. 

But  the  mere  fact  that  a  contract  made  between  A.  and  B. 
refers  to  C,  or  was  entered  into  for  the  benefit  of  C,  does 
not  render  C.  an  assignee  of  the  contract  or  entitle  him  to 
sue  on  it.^  Thus,  if  A.  orders  goods  from  B.  to  be  delivered 
to  C,  C.  cannot  bring  an  action  for  the  goods  if  they  be  not 
delivered,  nor  is  he  liable  for  the  price  if  they  be  delivered. 
So,  if  A.  engages  B.  at  a  salary  which  he  says  will  be  paid 
by  C,  B.  has  no  right  of  action  against  C,  unless  A.  was  C.'s 
agent  and  had  authority  to  pledge  his  credit.^  But  there  are 
cases,  as  we  have  seen,'  in  which  the  negligent  performance 
of  a  contract  may  entitle  a  third  person  to  bring  an  action  of 
tort,  not  of  contract,  if  the  contract  was  entered  into  with 
special  reference  to  such  third  person. 

1  Per  Lord  Macnaghten,  in  William  Brandt's  Sons  S^  Co.  v.  Dunlop  Bubber  Co., 
[1905]  A.  C.  at  pp.  461,  462. 

2  See  ante,  p.  773. 

s  Cavalier  v.  Pope,  [1906]  A.  C.  428  ;  Cameron  v.  Young,  [1908]  A.  C.  176,  post, 
p.  882;  and  see  ante,  pp.  427,  431. 

^  Crocker  v.  Ph/mnvtk  Corp.  [1906]  1  K.  B.  494  ;  Boston  Fruit  Co.  v.  British, 
^•c.,  Insurance  Co.,  [1906]  A.  C.  336. 

5  Ante,  pp.  431,  486. 
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Chapter   IX. 

CONTRACTS   FOR    THE    SALE    OF    GOODS. 

In  English  law  a  contract  for  the  sale  of  goods  differs 
from  all  other  contracts  in  this  important  particular,  namely, 
that  the  property  in  the  goods  passes  from  the  seller  to  the 
buyer  by  the  force  of  the  contract  itself.  It  is  not  necessary 
for  that  purpose  (as  it  was  under  the  law  of  Rome)  that  the 
goods  should  have  been  delivered  to  the  buyer.  "  A  con- 
tract of  sale  of  goods  is  a  contract  whereby  the  seller  transfers, 
or  agrees  to  transfer,  the  property  in  goods  to  the  buyer  for 
a  money  consideration  called  the  price."  "  Goods  "  include 
all  chattels  personal  other  than  things  in  action  and  money, 
emblements  and  things  attached  to  or  forming  part  of  the 
land  which  are  agreed  to  be  severed  before  sale  or  under  the 
contract  of  sale.  The  goods  may  be  either  "  specific,"  i.e., 
identified  and  agreed  upon  at  the  time  the  contract  is  made, 
or  "  unascertained,"  i.e.,  defined  by  description  only.  This 
latter  class  includes  "  future  goods,"  i.e.,  such  as  are  to  be 
manufactured  or  acquired  by  the  seller  after  the  contract  is 
made.^ 

"A  contract  of  sale  may  be  absolute  or  conditional.  Where 
under  a  contract  of  sale  the  property  in  the  goods  is  trans- 
ferred from  the  seller  to  the  buyer,  the  contract  is  called  a 
sale  ;  but  where  the  transfer  of  the  property  in  the  goods  is 
to  take  place  at  a  future  time,  or  subject  to  some  condition 
thereafter  to  l)e  fulfilled,  the  contract  is  called  an  agree- 
ment to  sell.  An  agreement  to  sell  becomes  a  sale  when 
the  time  elapses,  or  the  conditions  are  fulfilled  subject  to 
which  the  property  in  the  goods  is  to  be  transferred."  ^ 

With  the  formalities  required  in  a  contract  for  the  sale  of 
goods  we  have  already  dealt.'-     The  main  provisions  of  the 

1  These  definitions  are  taken  from  ss.  1  and  62  (1)  of  the  Sale  of  Goods  Act, 
189.3  (.06  &  57  Vict.  c.  71). 

2  Sec  anie,  pp.  701)— 7 IT.. 
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Act  affecting  other  matters  connected  with  a  contract  for  the 
sale  of  goods  are  set  out  in  the  following  pages. 

The  law  relating  to  the  sale  of  goods  has  been  codified  by  the  Sale  of 
Goods  Act,  1893,^  which  embodied  the  common  law  and  most  of  the  case 
law  on  the  subject.     But  it  leaves  untouched— 

(i.)  the  rules  of  bankruptcy  relating  to  contracts  of  sale  ; 

(ii.)  the  rules  of  the  common  law,  including  the  law  merchant,  except 
where  they  are  inconsistent  with  the  provisions  of  the  Act,  more  particularly 
the  rules  relating  to  the  law  of  principal  and  agent,  and  to  the  effect  of 
fraud,  misrepresentation,  duress  or  coercion,  mistake  or  other  invalidating 
cause ; 

(iii.)  the  enactments  relating  to  bills  of  sale,  and  other  enactments 
affecting  the  sale  of  goods,  such  as  the  Sale  of  Food  and  Drugs  Acts. 

(iv.)  It  also  expressly  excludes  from  its  operation  any  transaction  in 
the  form  of  a  contract  of  sale  which  is  intended  to  operate  by  way  of 
mortgage,  pledge,  charge  or  other  security  ;  -    , 

(v.)  and  lastly,  "  capacity  to  buy  and  sell  is  regulated  by  the  general  law 
concerning  capacity  to  contract  and  to  transfer  and  acquire  property. 
Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a  person  who 
by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  contract, 
he  must  pay  a  reasonable  price  therefor."  *•'  Necessaries  "  are  goods  of  a 
kind  suitable  to  the  condition  in  life  of  the  person  who  orders  them,  and 
actually  required  in  the  quantities  ordered  at  the  time  of  the  order.^ 

Goods  which  form  the  subject  of  a  contract  of  sale  may, 
as  we  have  seen, "  be  either  existing  goods  owned  by  the  seller, 
or  goods  to  be  manufactured  or  acquired  by  the  seller  after 
the  making  of  the  contract,"  which  are  called  "  future 
goods."  It  may  be  that  the  contract  is  "  for  the  sale  of 
goods,  the  acquisition  of  which  by  the  seller  depends  upon  a 
contingency  which  may  or  may  not  happen,"  as,  for  example, 
where  the  subject-matter  is  a  crop  not  sown  at  the  date  of 
the  contract.  If  by  the  contract  "the  seller  purports  to 
effect  a  present  sale  of  future  goods,  the  contract  operates  as 
an  agreement  to  sell."^  If  specific  goods,  which  are  the 
subject-matter  of  a  contract  of  sale,  "  have  without  the 
seller's  knowledge  perished  at  the  time  when  the  contract  is 
made,  the  contract  is  void."'     If  specific  goods,  which  are 

1  56  &  57  Vict.  c.   71. 

2  See  s.  61. 

3  S.  2. 

*  S.  5.  .  r> 

*  S.  6,  adopting  the  law  as  laid  down  in  Couturier  v.  Eastie  (1852),  5  H.  L.  Gas. 
673. 
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the  siil)ject-niatt(n-  of  an  agreement  to  sell,  perish  subse- 
quently to  the  makinff  of. the  contract  "  without  any  fault  on 
the  part  of  either  seller  or  buyer  before  the  risk  passes  to  the 
buyer,  the  agreement  is  thereby  avoided."  ' 

"  The  price  in  a  contract  of  sale  may  be  tixed  by  the  con- 
tract or  maybe  left  to  be  fixed  in  manner  thereby  agreed,  or 
may  be  determined  by  the  course  of  dealing  between  the 
parties."  In  the  absence  of  any  such  determination  of  the 
price  "  the  buyer  must  pay  a  reasonable  price.  What  is  a 
reasonable  price  is  a  question  of  fact  dependent  on  the 
circumstances  of  each  j^articular  case."  ■ 

"  The  omission  of  the  particular  mode  or  time  of  payment,  or  even  of 
the  price  itself,  does  not  necessarily  invalidate  a  contract  of  sale.  Goods 
may  be  sold,  and  frequently  are  sold,  when  it  is  the  intention  of  the  parties 
to  bind  themselves  by  a  contract  which  does  not  specify  the  price  or  the 
mode  of  payment,  leaving  them  to  be  settled  by  some  future  agreement  or 
to  be  determined  by  what  is  reasonable  under  the  circumstances."  ^ 

"  Where  there  is  an  agreement  to  sell  goods  on  the  terms  that  the  price 
is  to  be  fixed  by  the  valuation  of  a  third  party,  and  such  third  party  caniio' 
or  does  not  make  such  valuation,  the  agreement  is  avoided  ;  provided  that, 
if  the  goods  or  any  part  thereof  have  been  delivered  to  and  appropriated 
by  the  buyer,  he  must  pay  a  reasonable  price  therefor.  "\Miere  such  third 
party  is  prevented  from  making  the  valuation  by  the  fault  of  the  seller  or 
buyer,  the  party  not  in  fault  may  maintain  an  action  for  damages  against 
the  party  in  fault."  * 

Contracts  of  sale  may  embody  several  terms  either  express 
or  implied,  some  of  which  may  be  of  vital,  others  only  of 
subsidiary,  importance.  A  breach  of  a  term  of  subsidiary 
importance  gives  the  aggrieved  party  a  right  to  sue  for 
damages  for  the  breach  of  that  term  only  ;  but  a  breach  of  a 
term  of  vital  importance  gives  the  aggrieved  party  the  right 
to  re[)udiate  the  contract,  or  to  sue  for  damages  for  the 
breach  of  the  contract  as  a  whole  as  distinct  from  damages 
for  the  breach  of  a  term.  The  former  term  is  called  a 
warranty  ;  the  latter,  a  condition.  A  warranty  in  a  contract 
of  sale  "  means  an  agreement  with  reference  to  goods  which 

1  S.  7.     "Fault"   is   defined    to    be    "wrongful    act    or  default:"    s.  fi2  (1).     See 
Mckoll  V.  Ashtan,  [19011  2  K.  B.  126. 
«  8.  8. 

3  Per  cur.  in  Valpy  v.  Gibson  (1847),  4  C.  B.  at  p.  864. 

4  S.  9. 
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are  the  subject  of  a  contract  of  sale,  but  collateral  to  the 
main  purpose  of  such  contract,  the  breach  of  which  gives  rise 
to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods 
and  treat  the  contract  as  repudiated."  ^  "  Whether  a  stipu- 
lation in  a  contract  of  sale  is  a  condition  or  a  warranty 
depends  in  each  case  on  the  construction  of  the  contract. 
A  stipulation  may  be  a  condition,  though  called  a  warranty 
in  the  contract."  - 

The  question  whether  an  affirmation  made  by  the  vendor  at  the  time  of 
sale  constitutes  a  warranty  depends  on  the  intention  of  the  parties  to  be 
deduced  from  the  whole  of  the  evidence ;  and  the  circumstance  that  the 
vendor  assumes  to  assert  a  fact  of  which  the  purchaser  is  ignorant,  though 
valuable  as  evidence  of  intention,  is  not  conclusive  of  the  question.^ 

Contracts  for  the  sale  of  goods  often  contain  conditions  as  to  time  of 
payment  or  time  of  delivery  ;  in  such  cases,  '*  unless  a  different  intention 
appears  from  the  terms  of  the  contract,  stipulations  as  to  time  of  payment 
are  not  deemed  to  be  of  the  essence  of  a  contract  of  sale.  Whether  any 
other  stipulation  as  to  time  is  of  the  essence  of  the  contract  or  not  depends 
on  the  terms  of  the  contract."  ■* 

"  The  case  of  any  condition  or  warranty,  fulfilment  of  which  is  excused 
by  law  by  reason  of  impossibility  or  otherwise,"  is  not  affected  by  the 
Act.5 

In  certain  cases  the  breach  of  a  condition  may  be  treated  as  a  breach  of 
warranty. 

"  (a)  "Where  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled 
by  the  seller,  the  buyer  may  waive  the  condition,  or  may  elect  to  treat  the 
breach  of  such  condition  as  a  breach  of  wai'ranty,  and  not  as  a  ground  for 
treating  the  contract  as  repudiated.  .  .  . 

(c)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted 
the  goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods,  the 
property  in  which  has  passed  to  the  buyer,  the  breach  of  any  condition  to 
be  fulfilled  by  the  seller  can  only  be  treated  as  a  breach  of  warranty,  and 
not  as  a  ground  for  rejecting  the  goods  and  treating  the  contract  as 
repudiated,  unless  there  be  a  term  of  the  contract  express  or  implied  to 
tl)at  eff'ect."  ^ 

"  In   a  contract  of  sale,  unless  the  circumstances  of  the 

contract  are  such  as  to  show  a  different  intention,  there  is — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that 

1  S.  62. 

2  S.    11   (1). 

8  Heilbut,  Symotis  JJ-  Co.  v.  BueMehm,  [1913]  A.  C.  30. 

4  S.  10.  See  Kidston  v.  Monceani  Ironworks  (1902),  86  L.  T.  556  ;  and  ante. 
pp.  748,  719. 

8  S.  11  (1).'  As  to  remedy  for  breach  of  warranty,  see  s.  53,  and  Wall  is,  Son  Sr 
Wellt  V.  Pratt  4'  Haynes,  [1911]  A.  C.  394. 
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in  the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and 
that  in  the  case  of  an  agreement  to  sell  he  will  have  a  right 
to  sell  the  goods  at  the  time  when  the  property  is  to  ])ass ;  ^ 

(2.)  An  implied  warranty  that  the  huyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  ; 

(3.)  An  implied  warranty  that  the  goods  shall  be  free 
from  any  charge  or  incumbrance  in  favour  of  any  third 
party,  not  declared  or  known  to  the  buyer  before  or  at 
the  time  when  the  contract  is  made."  ^  But  a  condition 
attached  to  a  contract  of  sale  will  not  run  with  the  goods, 
e.g.,  a  condition  that  they  shall  not  be  sold  under  a  specitied 
minimum  price  cannot  be  enforced  against  subsequent  pur- 
chasers from  the  buyer.^ 

"  Where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  implied  condition  that  the  goods  shall 
correspond  with  the  description  ;  and  if  the  sale  be  by 
sample  as  well  as  by  description,  it  is  not  sufficient  that 
the  bulk  of  the  goods  corresponds  with  the  sample  if  the 
goods  do  not  also  correspond  with  the  description."^ 

"  Subject  to  the  provisions  of  the  Act  and  of  any  statute 
in  that  behalf,'  there  is  no  implied  warranty  or  condition 
as  to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  suppKed  under  a  contract  of  sale,  except  as  follows  : — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which  the 
goods  are  required,  so  as  to  show  that  the  buyer  relies  on 
the  seller's  skill  or  judgment,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  the  seller's  business 
to  supply  (whether  he  be  the  manufacturer  or  not) ,  there  is 
an  implied  condition  that  the  goods  shall  be  reasonably  lit 
for  such  purpose,*^  provided  that  in  the  case  of  a  contract 
for  the  sale  of  a  specified  article  under  its  patent  or  other 

1  But  see  Payne  v.  Elsden  (1900),  17  Times  L.  R.  16J,  where  an  auctioneer  6old 
under  a  bad  distress  warrant. 

«  S.  12. 

•'  Sec  Toddy  v.  Sterious,  [1904]  1  Ch.  354  ;  McGrulher  v.  Pitcher,  [19041  2  Gh. 
306.  '  L         J 

*  S.  13.    See  Vigers  v.  Sand&rgcm,  [1901]  1  K.  B.  608. 

»  E.g.,  the  Merchandise  Marks  Act,  1887  (60  &  51  Vict.  c.  26),  s.  17. 

«  S.  14  (1)  ;  RundaU  v.  .\pwxon  (1877),  2  Q.  B.  I).  102  (carriage-pole).  See  PreM 
V.  Laxt,  [1903]  2  K.  H.  14.S  (hot-water  bottle)  ;  Froi^t  v.  Ayleabury  Dairy  Co.,  ri90.i] 
1  K.  B.  t;o8  (milk  for  househol<l  consumption). 
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trade  name  there  is  no  implied  condition  as  to  its  fitness 
for  any  particular  pm'])ose  ; 

(2.)  Where  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that 
the  goods  shall  be  of  merchantable  quality  ;  provided  that  if 
the  buyer  has  examined  the  goods,  there  shall  be  no  implied 
condition  as  regards  defects  which  such  examination  ought 
to  have  revealed  ;  ^ 

(3.)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by  the  usage 
of  trade  ;  - 

(4.)  An  express  warranty  or  condition  does  not  negative 
a  warranty  or  condition  implied  by  this  Act  unless  incon- 
sistent therewith."  ^ 

And  independently  of  any  express  or  implied  condition  or 
warranty,  if  the  seller  of  goods  knows  them  to  be  dangerous 
and  the  buyer  to  be  presumably  ignorant  of  the  danger,  it  is 
his  duty  to  warn  the  buyer  of  their  dangerous  character."' 

In  the  case  of  a  contract  for  sale  by  sample,  i.e.,  a  con- 
tract in  which  there  is  a  term  either  express  or  implied 
to  that  effect,  the  following  are  implied  conditions  :— 

"  (1.)  That  the  bulk  shall  correspond  with  the  sample  ; 

(2.)  That  the  buyer  shall  have  a  reasonable  opportunity  of 
comparing  the  bulk  with  the  sample  ; 

(3.)  That  the  goods  shall  be  free  from  any  defect,  render- 
ing them  unmerchantable,  which  would  not  be  apparent  on 
reasonable  examination  of  the  sample."^ 

Next,  we  must  deal  with  the  question.  At  what  moment 
does  the  property  in  the  goods  pass  from  the  seller  to  the 
buyer  ?  Such  transfer  of  property  generally,  but  not  neces- 
sarily, takes  place  as  soon  as  the  contract  is  made.     But 

1  Jones  V.  Just  (1868),  L.  R.  3  Q.  B.  197  ;  Drummond  v.  Van  Ingen  (1887), 
12  App.  Gas.  284. 

2  Jones  V.  Bowden  (1813),  4  Taunt.  847. 

3  S.  14.     See  Colntat  v.  Myliam  (1914),  84  L.  J.  K.  B.  2253. 

*  Clarke  v.  Army  and  Navy  Co-operative  Society,  [1903]  1  K.  B.  155. 
'  S.   15.     See   Drummond  v.    Van   Ingcn,  supra;    Wren  v.  Holt,    [1903]    1    K.    B. 
610  (arsenical  beer). 
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there  are  distinctionswhich  must  be  observed  between  specific 
and  unascertained,  existing  and  future,  goods.  "  Where 
there  is  a  contract  for  the  sale  of  unascertained  goods  no 
l)roi)ertY  in  the  goods  is  transferred  to  the  buyer  unless  and 
until  the  goods  are  ascertained."  ^  But  "where  there  is  a 
contract  for  the  sale  of  specific  or  ascertained  goods,  the  pro- 
perty in  them  is  transferred  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend  it  should  pass."  -  The  Act  has 
laid  down  rules  ^  for  ascertaining  the  intention  of  the  parties 
as  to  the  time  at  which  the  property  in  the  goods  is  to  pass 
to  the  buyer  : — 

Bule  1.  Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods  in  a  deliverable  state,  the  property  in 
the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed."' 

"When  "  oroods  are  sold  upon  credit,  and  nothing  is  airreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediately  entitled  to  the 
possession,  and  the  right  of  possession  and  the  right  of  property  vest  at 
once  in  him."  ''  "  If  a  vendor  agrees  to  sell  for  a  deferred  payment,  the 
property  passes,  and  the  vendee  is  entitled  to  call  for  a  present  delivery, 
■^vithout  payment."'^  "The  sale  of  a  specific  chattel  on  credit,  though 
that  credit  may  be  limited  to  a  definite  period,  transfers  the  property  in 
the  goods  to  the  vendee,  giving  the  vendor  a  right  of  action  for  the  price 
and  a  lien  upon  the  goods,  if  they  remain  in  his  possession,  till  that  price 
be  paid." " 

Piule  2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods 
for  the  purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  is  done  and  the 
buyer  has  notice  thereof.^ 

Rule  3.  Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to  weigh, 

1  S.  16. 

2  S.  17  (1).  See  Seath  v.  Moore  (1886),  11  App.  Gas.  at  p.  370  ;  followed  in 
Reid  V.  Macbeth,  [1904]  A.  G.  223. 

3  S.  18. 

♦  See  the  remarks  of  Blackburn,  J.,  in  Sivedinq  v.  Tunvr  (1871),  L.  R.  7  Q.  B. 
at  p.  313  ;  and  of  Parke,  J.,  in  Dixon  v.  Tales  (1833),  5  B.  &  Ad.  at  p.  340. 

5  Per  CTir.  in  Bloxam  v.  Sanders  (1825),  4  B.  &  G.  at  p.  948. 

6  Per  Wilde,  C.  J.,  in  Spartali  v.  Benecke  (1850),  10  G.  B.  at  p.  216. 
<  Per  cur.  in  Martindale  v.  Smith  (1841),  1  Q.  B.  at  p.  395. 

8  See  Seath  v.  Moore  (1880),  11  App.  Gas.  350. 
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measure,  test  or  do  some  other  act  or  thing  with  reference 
to  the  goods  for  the  purpose  of  ascertaining  the  price,  the 
property  does  not  pass  imtil  such  act  or  thing  is  done  and 
the  buyer  has  notice  thereof.^ 

Kule  4.  When  goods  are  delivered  to  the  buyer  on 
approval  or  "  on  sale  or  return  "  or  other  similar  terms,  the 
property  therein  passes  to  the  buyer  : — 

(a)  When  he  signifies  his  approval  or  acceptance  to 
the  seller  or  does  any  other  act  adopting  the 
transaction  : 

(b)  If  he  does  not  signify  his  a^^proval  or  acceptance 
to  the  seller  but  retains  the  goods  without  giving 
notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.  What  is  a 
reasonable  time  is  a  question  of  fact. 

A  buyer  of  goods,  who  has  used  or  sold  a  portion  of  them  after  dis- 
covering that  they  are  not  in  accordance  with  the  contract,  cannot 
repudiate  the  contract  and  recover  back  the  price  of  the  goods.-  The 
seller  may,  however,  have  acquiesced  in  the  buyer's  thus  dealing  with  the 
goods.  The  general  rule  is  that  "  a  buyer  cannot  return  a  specific  chattel 
except  it  be  in  the  same  state  as  when  it  was  bought."  ^ 

If  a  man  pledges  goods  received  "  on  sale  or  return,"  the  pledging  is  an 
act  adopting  the  transaction  ;  consequently  the  property  passes,-*  Any 
act  inconsistent  with  the  return  of  the  goods  would  have  this  effect. 

Where,  however,  jewellery  was  delivered  on  approbation,  but  "to  remain 
the  property  of  AY."  (the  plaintiff)  "until  settled  for,"  it  was  held  that  the 
property  in  the  goods  had  not  passed  out  of  the  plaintiff.  The  goods  had 
not  been  delivered  *'  on  sale  or  return  or  other  similar  terms  "  within  the 
meaning  of  the  Act.^ 

Kule  5. — (i.)  Where  there  is  a  contract  for  the  sale  of 
unascertained  or  future  goods  by  description,  and  goods  of 
that  description  and  in  a  deliverable  state  are  uncondition- 
ally appropriated  to  the  contract,  either  by  the  seller  with 
the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent 

1  See  Laing  v.  Barciaij,  [1908]  A.  C.  35. 

2  Harnor  v.  Groves  (1855),  15  C.  B.  667. 

■^   Per  Bramwell,  B.,  in  Head  v.  Tattersall  (1871),  L.  R.  7  Ex.  at  pp.  11,  Vi. 
^   Kirkham  v.  Attenborough,  [1897]  1  Q.  B.  201. 

5  Weiner  v.  Gill,  [1906]  2  K.  B.  574,  explained  aud  distinguished  in  Weiner  v. 
I/arris,  [191U]  1  K.  B.  265. 
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of  the  seller,  the  property  in  the  goods  thereupon  passes  to 
the  buyer.  Such  assent  may  be  express  or  implied  and 
may  be  given  either  before  or  after  the  appropriation  is 
made.^ 

(ii.)  Where,  in  pursuance  of  the  contract,  the  seller 
delivers  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  or  custodier  (whether  named  by  the  buyer  or  not) 
for  the  purpose  of  transmission  to  the  buyer,  and  does  not 
reserve  the  right  of  disposal,  he  is  deemed  to  have  uncon- 
ditionally appropriated  the  goods  to  the  contract.- 

Sometiines  the  right  of  disposal  is  specially  reserved  to  the  seller. 
"  Where  there  is  a  contract  for  the  sale  of  specific  goods,  or  where  goods 
are  subsecjuently  appropriated  to  the  contract,  the  seller  may,  by  the  terms 
of  the  contract  or  appropriation,  reserve  the  right  of  disposal  of  the  goods 
until  certain  conditions  are  fulfilled.  In  such  case,  notwithstanding  the 
delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer,  the  property  in  the 
goods  does  not  pass  to  the  buyer  until  the  conditions  imi)osed  by  the 
seller  are  fulfilled.  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
primd  farie  deemed  to  reserve  the  right  of  disposal.  "Where  the  seller  of 
goods  draws  on  the  l)uyer  for  the  price,  and  transmits  the  bill  of  exchange 
and  bill  of  lading  to  the  buyer  together  to  secure  acceptance  or  payment 
of  the  bill  of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully  retains  tlie 
bill  of  lading  the  property  in  the  goods  does  not  pass  to  him."3 

The  risk  prund  facie  passes  with  the  property.  "  Unless 
otherwise  agreed,  the  goods  remain  at  the  seller's  risk  until 
the  property  therein  is  transferred  to  the  buyer,  but  when 
the  property  therein  is  transferred  to  the  buyer,  the  goods 
are  at  the  buyer's  risk,  whether  delivery  has  been  made  or 
not.  If,  however,  delivery  has  been  delayed  through  the 
fault  of  either  party,  the  goods  are  at  the  risk  of  the  party 
in  fault  as  regards  any  loss  which  might  not  have  occurred 
but  for  such  fault."  "* 

The  general  rule  of  law  is  that  no  one  can  transfer  a 
better  title  than  he  himself  has.     "  Where  goods  are  sold 

^  As  to  the  sale  of  the  com|>onciit  parts  of  a  machine  to  be  subsequently  erected  on 
the  purchaser's  promises,  sec  Prilchrtt  Co.  v.  Currie,  [191(;]  2  C"h.  .")1."). 

*  See  Wait  v.  Baker  (1848),  2  Exch.  at  p.  7. 
«  S.  19. 

*  S.  20.  The  section  does  not  "  aflfect  the  duties  or  liabilities  of  either  seller 
or  buyer  as  a  bailee  or  custodier  of  the  goods  of  the  partly." 
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by  a  person  who  is  not  the  owner  thereof,  and  who  does 
not  sell  them  under  the  authority  or  with  the  consent  of  the 
owner,  the  buyer  acquires  no  better  title  to  the  goods  than 
the  seller  had,  unless  the  owner  of  the  goods  is  by  his  con- 
duct precluded  from  denying  the  seller's  authority  to  sell."  ^ 

To  this  rule  there  are  exceptions : — 

"Where  goods  are  sold  in  market  overt,  according  to  the 
usage  of  the  market,  the  buyer  acquires  a  good  title  to  the 
goods,  provided  he  buys  them  in  good  faith  and  without 
notice  of  any  defect  or  want  of  title  on  the  part  of  the 
seller."  ^ 

"  Where  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller's  defect 
of  title."' 

"Where  goods  have  been  stolen,  taken,  obtained,  extorted, 
embezzled,  converted  or  disposed  of,  or  knowingly  received, 
and  the  offender  is  prosecuted  to  conviction,  the  property  in 
the  goods  so  stolen  revests  in  the  person  who  was  the  owner 
of  the  goods  or  his  personal  representative,  notwithstanding 
any  intermediate  dealing  with  them,  whether  by  sale  in  market 
overt  or  otherwise  ;  "  but  "  where  goods  have  been  obtained 
by  fraud  or  other  wrongful  means  not  amounting  to  larceny, 
the  property  in  such  goods  shall  not  revest  in  the  person  who 
was  the  owner  of  the  goods,  or  his  personal  representative, 
by  reason  only  of  the  conviction  of  the  offender."  ^ 

1  S.  21  (1).  The  Act  does  not,  however,  affect  the  provisions  of  the  Factors  Act, 
1889  (52  &  53  Vict.  c.  45),  or  any  enactment  enabling  the  apparent  owner  of  goods 
to  dispose  of  them  as  if  he  were  the  true  owner  thereof,  such  as  the  Bills  of  Lading 
Act,  1855  (18  &  19  Vict.  c.  Ill),  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52).  Further,  the  Act  does  not  affect 
the  validity  of  any  contract  of  sale  under  any  special  common  law  or  statutorj- 
power  of  sale  or  under  the  order  of  a  Court  of  competent  jurisdiction. 

2  S.  22.  Horses  are  not  within  the  section.  All  shops  in  the  City  of  London  are 
market  overt,  but  a  show-room  as  distinct  from  the  shop  is  not  market  overt :  Har- 
greave  v.  Sfink,  [1892]  1  Q.  B.  25.     And  see  ante,  pp.  21,  22, 

3  S.  23.  But  where  there  is  no  contract  at  all  between  the  parties  and  no  title 
whatever  has  passed  to  the  person  who  has  obtained  possession  of  the  goods,  this 
section  of  course  does  not  apply.  Thus,  in  the  well-known  ca«e  of  Cundy  v.  Lindsay 
(1878),  3  App.  Gas.  459,  Blenkarn  never  acquired  any  title  to  the  goods,  as  Messrs. 
Lindsay  believed  that  they  were  selling  the  goods  to  Blenkiron  &  Co.  ;  hence  the 
innocent  purchasers  from  Blenkarn  also  acquired  no  title,  and  were  compelled  to 
restore  them  to  Messrs.  Lindsay. 

*  S.  24  as  extended  by  s.  45  of  the  Larceny  Act,  1916.  See  Uelly  v.  Matthews, 
[1895]  A.  C.  471. 
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"  Where  a  person  having  sold  goods  continues  or  is  in  possession  of  tlie 
poods,  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by 
that  i)erson,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
documents  of  title  under  any  sale,  pledge  or  other  disposition  thereof,  to 
any  person  receiving  the  same  in  good  faith  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  expressly  authorised  by  the  owner  of  the  goods  to 
make  the  same."  ^ 

*'  Where  a  ]ierson  having  bought  or  agreed  to  buy  goods  obtains,  with 
the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of  title 
to  the  goods,  the  deUvery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge  or  other  disposition  thereof,  to  any  person  recei^•i^g  the  same  in 
good  faith  and  without  notice  of  any  lien  or  other  right  of  the  original 
seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mercantile  agent  in  iwssessiou  of 
the  goods  or  documents  of  title  with  the  consent  of  the  owner."  - 

With  regard  to  the  performance  of  the  contract,  "  it  is  the 
duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to 
accept  and  pay  for  them  in  accordance  with  the  terms  of  the 
contract  of  sale."  ^  "  Unless  otherwise  agreed,  delivery  of 
the  goods  and  paj'ment  of  the  price  are  concurrent  conditions, 
that  is  to  say,  the  seller  must  be  ready  and  willing  to  give 
possession  of  the  goods  to  the  buyer  in  exchange  for  the 
price,  and  the  buyer  must  be  ready  and  willing  to  pay  the 
price  in  exchange  for  the  possession  of  the  goods."  ^ 

As  to  delivery,  the  following  rules  apply.  In  the  absence 
of  any  expressed  or  implied  agreement  to  the  contrary,  the 
place  of  delivery  is  the  seller's  place  of  business,  if  he  has 
one  ;  if  not,  his  residence,  except  where  the  goods  are  at  the 
time  of  making  the  contract  to  the  knowledge  of  the  parties 
in  some  other  place,  which  in  such  case  is  the  place  of 
delivery.  It  may  be  that  under  the  contract  the  seller 
is  bound  to  send  the  goods  to  the  buyer.     In  such  case,  if 

1  S.  25  (1).    See  Nicholson  v.  Harper,  [1895]  2  Ch.  415. 

2  S.  25  (-2).  See  lichizc  Motor  Supply  Co.  v.  Ci>.r^  {_V.)\i]  1  K.  P..  241  ;  Whitclcij  v. 
Hilt,  [1918]  2  K.  B.  H08.  A  conditional  agreement  comes  within  this  sub-section: 
Marten  v.  Whale,  [1917]  2  K.  B.  480.  The  term  "mercantile  agent"  has  the  same 
meaning  as  in  the  Factors  Acts.  See  Ihufdl  v.  Manlier  (1889),  22  Q.  B.  D.  3fi4.  As  to 
whether  a  person  in  possession  of  goods  under  a  so-called  hire-iiurchase  agreement,  who 
disposes  of  tlie  goods  or  any  i)ari  of  them  the  subject  of  such  agTceTient.  is  within  the 
section  depends  upon  the  terms  of  the  agreement  :  see  McEntire  v.  Crossley 
Bros.,  [1895]  A.  C.  457. 

3  S.  27. 

*  S.  28.  See  E.  Clemens  Hord  Co.  v.  Biddell  Brothers,  [1912J  A.  C.  18  ;  Orient 
.Co.  V.  Brekk^  ^  Tlowlld,  [1913]  1  K.  B.  r.:?]. 
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no  time  is  fixed  within  which  the  seller  shall  send  the  goods 
to  the  buyer,  he  must  do  so  within  a  reasonable  time. 
"  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of 
a  third  person,  there  is  no  delivery  by  seller  to  buyer  unless 
and  until  such  third  party  acknowledges  to  the  buyer  that  he 
holds  the  goods  on  his  behalf.  Demand  or  tender  of  delivery 
may  be  treated  as  ineffectual  unless  made  at  a  reasonable 
hour.  What  is  a  reasonable  hour  is  a  question  of  fact.  Unless 
otherwise  agreed,  the  expenses  of  and  incidental  to  puttingthe 
goods  into  a  deliverable  state  must  be  borne  by  the  seller."  ^ 

If  the  seller  deliver  to  the  buyer  a  -^Tong  quantity  of  goods,  whether  too 
small  or  too  large,  the  buyer  may  reject  the  whole,  or  he  may  retain  the 
whole  (or  in  the  case  where  the  quantity  delivered  is  larger  than  that 
contracted  for,  he  may  retain  the  exact  quantity  and  reject  the  rest), 
paying  for  the  quantity  retained  at  the  contract  rate.^  Further,  should 
the  goods  delivered  be  mixed  with  goods  of  a  different  description  from  those 
the  seller  contracted  to  sell,  the  buyer  may  reject  the  whole  or  retain  such 
as  are  in  accordance  with  the  contract.^  These  rights  of  the  buyer  are, 
however,  subject  to  any  usage  of  trade,  special  agreement  or  course  of 
dealing  between  the  parties.  "  Unless  otherwise  agreed,  the  buyer  of 
goods  is  not  bound  to  accept  delivery  thereof  by  instalments.  Where 
there  is  a  contract  for  the  sale  of  goods  to  be  dehvered  by  stated  instal- 
ments, which  are  to  be  separately  paid  for,  and  the  seller  makes  defective 
deliveries  in  respect  of  one  or  more  instalments,  or  the  buyer  neglects  or 
refuses  to  take  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a 
question  in  each  case,  depending  on  the  terras  of  the  contract  and  the 
circumstances  of  the  case,  whether  the  breach  of  contract  is  a  repudiation 
of  the  whole  contract,  or  whether  it  is  a  severable  breach  givmg  rise  to  a 
claim  for  compensation,  but  not  a  right  to  treat  the  whole  contract  as 
repudiated."  ^  "  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is 
authorised  or  required  to  send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the  purpose  of 
transmission  to  the  buyer,  is  prima  facie  deemed  to  be  a  delivery  of  the 
goods  to  the  buyer."  If  the  seller  deliver  the  goods  to  a  carrier,  he  must, 
unless  otherwise  agreed,  make  such  contract  with  the  carrier  as,  having 
regard  to  the  nature  of  the  goods  and  the  other  circumstances  of  the  case, 
is  reasonable,  and,  further  if  the  goods  are  to  be  carried  by  sea  under 
circumstances  under  which  it  is  usual  to  insure,  he  must,  unless  otherwise 
agreed,  give  the  buyer  notice  enabling  him  to  insure  the  goods.^     "  Where 

1  S.  29.  The  operation  of  the  issue  or  transfer  of  documents  of  title  to  goods  is 
not  affected  by  the  section.  As  to  these,  see  the  Bills  of  Lading  Act,  1855  (18  &  19 
Vict.  c.  Ill),  and  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45). 

2  S.  30  (1)  and  (2)  ;    and  see  Harland  and  Wolff  v.  Bursfall  (1901),  8i  L.  T.  324. 

3  S.  30  (3)  ;   and  see  Aitken  v.  Boullen  (1908),  S.  C.  490. 

*  S.  31.     See  Merseij  Stpd  Co.  v.  Xaylor  (1884),  9  App.  Gas.  434  ;  and  ante,  p.  761. 

*  S.  32.  The  section  does  not  apply  to  a  c.i.f.  contract  entered  into  in  time  of  peace 
nor  to  insurance  against  war  risks  :    Law  c'i'  Bona/;  Ltd.  v.  British  American  Tobacco 
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the  seller  airrees  to  deliver  the  goods  at  his  own  risk  at  a  place  other  than 
that  where  the  goods  are  when  sold,  the  buyer  must  nevertheless,  unless 
otherwise  agreed,  take  any  risk  of  deterioration  in  the  goods  necessarily 
incidental  to  the  course  of  transit."  ^ 

As  to  acceptance,  the  buyer  is  deemed  to  have  accepted 
the  goods,  when — 

(i.)  he  intimates  to  the  seller  that  he  has  accepted 
them ;  or 

(ii.)  after  delivery  to  him  he  does  any  act  in  relation  to 
them  inconsistent  with  the  ownership  of  the  seller  ;  or 

(iii.)  he  retains  the  same  w^ithout  intimating  within  a 
reasonable  time  that  he  rejects  them.- 

The  word  "accept"  in  sections  27,  34,  35  and  36  does  not  bear  the 
same  meaning  as  the  phrase  "  accept  and  actually  receive  "  in  section  4, 
which  we  have  already  discussed.  Thus  in  Abbott  v.  Wohei/  ^  damages 
were  recovered  from  the  defendant  for  not  accepting  the  goods  sold, 
although  at  the  same  time  it  was  held  that  there  had  been  a  sufficient 
acceptance  by  him  to  satisfy  section  4. 

The  Vjuyer  is  not  deemed  to  have  accepted  goods  which  previously  to 
delivery  he  has  not  examined,  "unless  and  until  he  has  had  a  reasonable 
opportunity  of  examining  them  for  the  purpose  of  ascertaining  whether 
they  are  in  conformity  with  the  contract.  Unless  otherwise  agreed,  when 
the  seller  tenders  delivery  of  goods  to  the  buyer,  he  is  bound  on  request  to 
afford  the  buyer  a  reasonable  opportunity  of  examining  the  goods  for  the 
purjjose  of  ascertaining  whether  they  are  in  conformity  with  the  contract,"* 
A  buyer,  who  has  the  right  to  refuse  to  accept  goods  delivered  to  him,  is 
not  bound  to  return  them  to  the  seller  ;  "  it  is  sufficient  if  he  intimate  to 
the  seller  that  he  refuses  to  accept  them."  ^ 

"  When  the  seller  is  ready  and  willing  to  deliver  the  goods 
and  requests  the  ])uyer  to  take  delivery,  and  the  buyer 
does  not  within  a  reasonable  time  after  such  request  take 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  and 
also  for  a  reasonable  charge  for  the  care  and  custody  of 
the  goods  ;  "  but  this  does  not  "  affect  the  rights  of  the  seller 

Co.,  [llUej  2  K.  B.  605.     Sect.  :{2,  sub-s.  3,  applies  to  a  contract  for  the  sale  of  good* 
f.o.b.  :    Wiiiih/e,  Sonx  ^-  Co.  v.  lUvnhrrg  Sf  Souk,  [1913]  3  K.  B.  743. 
1  S.  33. 

*  S.  85. 

•'  [1895]  2  Q.  B.  97,  cited  ante,  p.    710. 

*  S.  34. 
•'   S.  36. 
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where  the  neglect  or  refusal  of  the  buyer  to  take  delivery 
amounts  to  a  repudiation  of  the  contract."  ^ 

"  The  seller  of  goods  is  deemed  to  be  an  unpaid  seller 
within  the  meaning  of  this  Act : — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or 
tendered. 

(b)  When  a  bill  of  exchange  or  other  negotiable  instru- 
ment has  been  received  as  conditional  payment,  and  the 
condition  on  which  it  was  received  has  not  been  fulfilled 
by  reason  of  the  dishonour  of  the  instrument  or  other- 
wise."- 

"  Subject  to  the  provisions  of  this  Act,^  and  of  any  statute 
in  that  behalf,^  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of 
goods,  as  such,  has  by  implication  of  law : — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the 
price  while  he  is  in  possession  of  them ; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them ; 

(c)  A  right  of  re-sale  as  limited  by  this  Act. 

Further,  w^here  the  property  in  goods  has  not  passed  to 
the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other 
remedies,  a  right  of  withholding  delivery  similar  to  and 
co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu 
where  the  property  has  passed  to  the  buyer." '" 

As  to  the  lien  mentioned  above,  "the  unpaid  seller  of 
goods  who  is  in  possession  of  them  is  entitled  to  retain 
possession  of  them  until  payment  or  tender  of  the  price  in 
the  following  cases,  namely  : — 

(a)  Where  the  goods  have  been  sold  without  any  stipu- 
lation as  to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the 
term  of  credit  has  expired  ; 

1  S.  37.  As  to  repudiation,  see  s.  31,  The  seller's  course  would  appear  to  be 
to  proceed  under  s.  57. 

'  S.  38. 

»   See  s.  43,  post,  p.  804,  and  s.  55. 

^  Of.  the  Bills  of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill),  and  the  Factors  Act, 
1889  (52  &  53  Vict.  c.  45). 

5   S.  39. 

B.C.L. — VOL.  II.  10 
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(c)  Where  the  bu^'er  becomes  insolvent."  ^ 
"Where  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  or  retention  on  the 
remainder,  unless  such  part  delivery  has  been  made  under 
such  circumstances  as  to  show  an  agreement  to  waive  the 
lien  or  right  of  retention."  - 

"  The  unpaid  seller  of  goods  loses  his  lien  or  right  of 
retention  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the 
buyer  without  reserving  the  right  of  disposal  of  the  goods  ; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods  ; 

(c)  By  waiver  thereof. 

The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree 
for  the  price  of  the  goods."  ^ 

Stoppage  in  transitu  is  a  remedy  given,  when  the  buyer 
becomes  insolvent,^  to  the  unpaid  seller  who  has  parted  with 
the  possession  of  the  goods.  It  is,  in  fact,  a  right  so  long 
as  the  goods  are  in  course  of  transit  to  resume  possession 
of  them  and  to  retain  them  until  payment  or  tender  of  the 
price, ^  though  it  does  not  rescind  the  contract  between  the 
carrier  and  the  pm-chaser,  or  revest  the  property  in  the  goods 
in  the  vendor."  "  Goods  are  deemed  to  be  in  course  of  transit 
from  the  time  when  they  are  delivered  to  a  carrier  by  land  or 
water,  or  other  bailee  or  custodier,  for  the  purpose  of  trans- 
mission to  the  buyer,  until  the  buyer  or  his  agent  in  that 
l)ehalf  takes  delivery  of  them  from  such  carrier  or  other 
bailee  or  custodier.  If  the  buyer  or  his  agent  in  that  behalf 
obtains  delivery  of  the  goods  before  their  arrival  at  the 
appointed  destination,  the  transit  is  at  an  end.     If,  after 

^  S.  41.      An  agent,  bailee   or  custodier  for  the  buyer  is  in  the  same  position. 

"  S.  42. 

■'*  S.  13.     "Custodier,"  "right  of  retention"  and  "decree"  are  Scotch  terms. 

*  I.e.,  has  ceased  to  pay  or  cannot  pay  his  debtis  when  they  become  due,  whether 
ho  ha>i  committed  an  act  of  bankruptcy  or  not  :    see  s.  67,  sub-s.  .3. 

'^  S.  di.  adopting  the  law  as  laid  down  in  Lickbarrow  v.  Mason  (1794),  1  Smith. 
L.  C.  U'lli  c<i..  12U. 

6  JloOi  Straw, hip  C'.  V.  Carff,>  Fl, rt  In',,  Co.    [I'.Hr,]  2  K.  H.  :.7(i. 
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the  arrival  of  the  goods  at  the  appointed  destination  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the 
buyer  or  his  agent  that  he  holds  the  goods  on  his  behalf 
and  continues  in  possession  of  them  as  bailee  or  custodier 
for  the  buyer  or  his  agent,  the  transit  is  at  an  end  and  it 
is  immaterial  that  a  further  destination  for  the  goods  may 
have  been  indicated  by  the  buyer.  If  the  goods  are  rejected 
by  the  buyer  and  the  carrier  or  other  bailee  or  custodier 
continues  in  possession  of  them,  the  transit  is  not  deemed  to 
be  at  an  end,  even  if  the  seller  has  refused  to  receive  them 
back.  When  goods  are  delivered  to  a  ship  chartered  by  the 
buyer,  it  is  a  question  depending  on  the  circumstances  of  the 
particular  case  whether  they  are  in  the  possession  of  the 
master  as  a  carrier  or  as  agent  to  the  buyer.  Where  the 
carrier  or  other  bailee  or  custodier  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer  or  his  agent  in  that  behalf, 
the  transit  is  deemed  to  be  at  an  end.  Where  part  delivery 
of  the  goods  has  been  made  to  the  buyer  or  his  agent  in  that 
behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu, 
unless  such  part  delivery  has  been  made  under  such  circum- 
stances as  to  show  an  agreement  to  give  up  possession  of  the 
whole  of  the  goods."  ^ 

As  to  the  method  of  exercising  the  right,  the  Act  provides  that  '*  the 
unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either  by  taking 
actual  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to  the 
carrier  or  other  bailee  or  custodier  in  whose  possession  the  goods  are. 
Such  notice  may  be  given  either  to  the  person  in  actual  possession  of  the 
goods  or  to  his  principal.  In  the  latter  case  the  notice,  to  be  effectual, 
must  be  given  at  such  time  and  under  such  circumstances  that  the 
principal,  by  the  exercise  of  reasonable  diligence,  may  communicate  it  to 
his  servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer.  When 
notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier,  or  other 
bailee  or  custodier  in  possession  of  the  goods,  he  must  re-deliver  the  goods 
to,  or  according  to  the  directions  of,  the  seller.  The  expenses  of  such 
re-delivery  must  be  borne  by  the  seller."  - 

"  Subject  to  the  provisions  of  the  Act,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not 
affected  by  any  sale  or  other  disposition  of  the  goods  which 


S.  4.). 
S    4(). 
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the  buyer  may  have  made,  unless  the  seller  has  assented 
thereto.  Provided  that  where  a  document  of  title  to  goods 
has  been  lawfully  transferred  to  any  person  as  buyer  or 
owner  of  the  goods,  and  that  person  transfers  the  document 
to  a  person  who  takes  the  document  in  good  faith  and  for 
valuable  consideration,  then,  if  such  last-mentioned  transfer 
was  by  way  of  sale,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  is  defeated,  and  if  such  last- 
mentioned  transfer  was  by  w^ay  of  pledge  or  other  disposition 
for  value,  the  unpaid  seller's  right  of  lien  or  retention  or 
stoppage  in  transitu  can  only  be  exercised  subject  to  the 
rights  of  the  transferee."  ^ 

As  a  general  rule,  "  a  contract  of  sale  is  not  rescinded  by 
the  mere  exercise  by  an  unpaid  seller  of  his  right  of  lien  or 
retention  or  stoppage  in  transitu.  But  where  an  unpaid  seller 
who  has  exercised  his  right  of  lien  or  retention  or  stoppage 
in  transitu  re-sells  the  goods,  the  buyer  acquires  a  good  title 
thereto  as  against  the  original  buyer.  So,  too,  where  the 
goods  are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  re-sell,  and  the 
buyer  does  not  within  a  reasonable  time  pay  or  tender  the 
price,  the  unpaid  seller  may  re-sell  the  goods  and  recover 
from  the  original  buyer  damages  for  any  loss  occasioned  by 
his  breach  of  contract.  Again,  where  the  seller  expressly 
reserves  a  right  of  re-sale  in  case  the  buyer  should  make 
default  and,  on  the  buyer  making  default,  re-sells  the  goods, 
the  original  contract  of  sale  is  thereby  rescinded,  but 
without  prejudice  to  any  claim  the  seller  may  have  for 
damages."^ 

If  the  property  in  the  goods  has  passed  to  the  buyer,  or  if 
the  price  is  by  the  contract  payable  on  a  certain  day  irre- 
spective of  delivery  and  the  buyer  wrongfully  neglects  or 
refuses  to  pay  the  price,  the  seller  may  recover  the  same 
in  an  action  against  the  buyer. ^  If  the  buyer  wrongfully 
neglects  or  refuses  to  accept  and  pay  for  the  goods,  the  seller 

*  S.    4  7.     See  Xemp  v.  Falk  (1882),   7  App.   Cas.  573;  Ant.  Jurgem   Margarine- 
fahripltr,,  V.  Loua  Dreyfus  ^-  Co.,  [19141  H  K.  B.  40. 

2  S.  48. 

3  8.    49. 
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may  recover  damages  in  an  action  against  the  buyer  for  not 
accepting  them.^ 

Where  the  seller  wrongfully  neglects  or  refuses  to  deliver, 
the  buyer  may  recover,  in  an  action  for  non-delivery,  the 
damages  directly  and  naturally  resulting  in  the  ordinary 
course  of  events  from  the  seller's  breach  of  contract." 

la  actions  for  non-delivery,  "where  there  is  an  available  market  for 
the  goods  in  question,  the  measure  of  damages  is  primd  facie  to  be 
ascertained  by  the  difference  between  the  contract  price  and  the  market  or 
current  price  of  the  goods  at  the  time  or  times  when  they  ought  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of  refusal  to 
deliver."  ^  Con-esponding  rules  define  the  measure  of  damages  in  an 
action  against  the  buyer  for  not  accepting  goods.^  If  the  seller  was  by 
the  contract  bound  to  deliver  specific  or  ascertained  goods,  "  the  Court 
may,  if  it  thinks  fit,  direct  that  the  contract  shall  be  specifically  performed, 
without  giving  the  defendant  the  option  of  retaining  the  goods  on  payment 
of  damages."  ^ 

"Where  there  is  a  breach  of  warranty  by  the  seller  or 
where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of 
warranty,  the  buyer  is  not  by  reason  only  of  such  breach 
of  warranty  entitled  to  reject  the  goods ;  but  he  may 
(a)  set  up  against  the  seller  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price ;  or  (b)  maintain  an 
action  against  the  seller  for  damages  for  the  breach  of 
warranty.  The  measure  of  damages  for  breach  of  warranty 
is  the  estimated  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  breach  of  warranty.  In 
the  case  of  breach  of  warranty  of  quality  such  loss  is  prima 
facie  the  difference  between  the  value  of  the  goods  at  the 
time  of  delivery  to  the  buyer  and  the  value  they  would  have 
had  if  they  had  answered  to  the  warranty.  The  fact  that 
the  buyer  has  set  up  the  breach  of  warranty  in  diminution  or 
extinction  of  the  price  does  not  prevent  him  from  maintain- 

1  S.  60. 

^  S.  51  (2).  This  is  an  application  of  the  rule  in  Hadley  v.  Baxendale  (1854), 
9  Exch.  341  ;  see  also  Hammond  v.  Bussey  (1887),  20  Q.  B.  D.  79. 

■^  S.  51  (3).  See  C.  S/tn-j/e  &  Co.  v.  Xosmca  \  Co.,  [1917]  2  K.  B.  SU.  As  to  con- 
tracts for  delivery  by  instalments,  see  Uo/Jer  v.  Johnson  (1873),  L.  1\.  8  C.  r.  16<  ; 
Bnmn  v.  Muller  (1872),  L.  R.  7  Ex,  319  ;  Johnston's  v.  Milling  (1886),  16  Q.  B.  D.  460. 

*  S.  37,  ante,  pp.  802,  803. 

*  S.  52. 
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ing  tin  action  for  the  same  breach  of  warranty  if  he  has 
suffered  further  damage."  ^ 

Tlie  Act  provides  with  regard  to  sales  by  auction  a.s  follows  : — "  Where 
goods  are  put  up  for  sale  by  auction  in  lots,  each  lot  is  primdfarie  deemed 
to  l>e  the  subject  of  a  separate  contract  of  sale.  A  sale  by  auction  is  com- 
plete when  the  auctioneer  announces  its  completion  by  the  fall  of  the 
hammer  or  in  other  customary  manner.  Until  such  announcement  is 
made,  any  l)idder  may  retract  his  bid.  "Where  a  sale  by  auction  is  not 
notified  to  be  subject  to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not 
be  lawful  for  the  seller  to  bid  himself  or  to  employ  any  person  to  bid  at 
such  sale,  or  for  the  auctioneer  knowingly  to  take  any  bid  from  the  seller 
or  any  such  person.  Any  sale  contravening  this  rule  may  be  treated  as 
fraudulent  by  the  buyer,  A  sale  by  auction  may  be  notified  to  be  subject 
to  a  reserved  or  upset  price,  and  a  right  to  bid  may  also  be  reserved 
expressly  by  or  on  behalf  of  the  seller.  Where  a  right  to  bid  is  expressly 
reserved,  but  not  otherwise,  the  seller  or  any  one  person  on  his  behalf 
may  bid  at  the  auction." - 

1  S.  53.  In  Chapman  v.  Withers  (1888),  20  Q.  B.  D.  824,  a  horse  sold  with  a 
warranty  was  killed  through  no  fault  of  the  bu3'er,  and  the  buyer  successfully  sued 
for  breach  of  warranty,  though  he  could  not  by  returning  the  horse  comply  with  a 
condition  of  the  sale  that  the  horse  should  be  returned  by  an  agreed  time  if  the 
buyer  contended  it  did  not  correspond  with  the  warranty.  As  to  recovery  of 
special  damage,  see  Bostock  v.  Nicholson,  [190i]  1  K.  B.  725. 

*  S.  58.     Ae  to  an  auctioneer's  authority,  see  post,  p.  S'>^^. 


Chapter  X. 

NEGOTIABLE    INSTRUMENTS. 

**  A  NEGOTIABLE  instrument  is  one  the  property  in  which  is 
acquired  by  every  person  who  takes  it  bond  fide  and  for  value, 
provided  that  the  instrument  is  such  and  in  that  state  that 
the  true  owner  could  transfer  the  contract  or  engagement 
contained  therein  by  simple  delivery  of  the  instrument."  ^ 
Thus,  if  the  instrument  be  payable  to  "  A.B.  or  bearer," 
the  property  in  it  will  pass  from  hand  to  hand  with  the 
instrument,  and  any  one  who  is  lawfully  in  possession  of  it 
for  value  can  sue  upon  it.  But  if  the  instrument  be  payable 
to  "  A.B.  or  order  "  and  it  has  not  yet  been  indorsed  by  A.B., 
no  third  person  can  sue  upon  it,  although  he  may  be  lawfully 
in  possession  of  it.  Until  it  has  been  so  indorsed,  it  is  not 
in  such  a  condition  that  the  right  to  enforce  the  contract  con- 
tained in  it  can  be  transferred  to  a  stranger  by  simple  delivery 
of  the  instrument. 

A  negotiable  instrument  therefore  differs  from  an  ordinary 
chose  in  action  in  that — 

(i.)  no  notice  of  transfer  is  necessary  to  complete  the 
holder's  title  to  sue  upon  it,  and 

(ii.)  it  is  not  liable  to  be  defeated  by  defences  which  might 
have  prevailed  against  the  transferor,  if  it  changes  hands 
before  payment. 

It  differs,  as  a  rule,  from  an  ordinary  simple  contract  in 
three  respects  : — 

(i.)  Consideration  will  be  presumed  until  the  contrary 
appears,  or  at  least  until  suspicion  has  been  thrown  upon  the 
holder's  title. 

1  This   is    the    definition   given    by    Judge    Willis    in    his   booi    on   Negotiable 
Securities,  Srd  ed.,  p.  6  ;  it  is  the  best  we  know. 
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(ii.)  Any  antecedent  debt  or  liability  is  deemed  valuable 
consideration,  whether  the  payment  be  due  on  demand  or  at 
a  future  time.  In  other  words,  no  fresh  advance  need  be 
made  or  any  other  fresh  consideration  given  at  the  time  the 
instrument  is  drawn  up  between  the  parties.  Past  considera- 
tion will  not  support  an  ordinary  simple  contract. 

(iii.)  If  there  be  any  fresh  consideration,  it  is  immaterial 
from  whom  it  moves ;  whereas  in  the  case  of  an  ordinary 
simple  contract  the  consideration  must  have  moved  from  the 
plaintiff. 

The  negotiable  instruments  which  are  in  most  frequent 
use  are  bills  of  exchange,  promissory  notes  and  cheques. 
The  law  relating  to  these  has  been  codified,  and  in  some 
respects  altered,  by  the  Bills  of  Exchange  Act,  1882.^ 

These  instruments  were  unknown  to  the  common  law ;  they  owe  their 
origin  to  the  Law  Merchant,  i.e.,  to  that  body  of  mercantile  customs  which 
foreign  merchants  in  the  Middle  Ages  appear  to  have  accepted  and  to  have 
declared  to  be  binding  upon  themselves  in  all  the  great  cities  of  Europe.  The 
liuw  Merchant  did  not  strictly  become  part  of  the  law  of  England,  until  it 
was  sanctioned  and  recognised  by  the  decisions  of  our  Courts  of  Justice  and 
subsequently  by  statute. 

Bills  of  exchange  were  brought  into  mercantile  use  in  Europe  by  Italian 
merchants  as  early  as  the  fourteenth  century,  though  the  first  case  reported 
in  England  as  to  a  bill  of  exchange  appears  in  the  year  1G03.-  At  first 
their  use  was  confined  to  foreign  bills  between  English  and  foreign  mer- 
chants ;  but  our  Courts  subsequently  recognised  the  negotiability  of  bills 
of  exchange  between  English  traders,  and  finally  of  bills  of  all  persons 
whether  traders  or  not.  Promissory  notes  were  also  in  use  in  this  country 
in  the  seventeenth  century  ;  but  their  negotiable  cliaracter  was  not  fully 
established  until  the  passing  of  the  statute  3  &  4  Anne,  c.  9.^  Cheques  are 
instruments  oi"  a  more  modern  date  ;  they  are  now  regarded  as  a  species  of 
bills  of  exchange. 

BiUs  of  Exchamje. 

According  to  the  statutory  definition  "a  bill  of  exchange 
is  an  unconditional  order  in  writing  addressed  by  one  person 

^  45  k.  4G  \'ict.  c.  Gl.  Throughuut  this  chapter,  whenever  sections  arc  quote<i 
without  specifyiu;^  any  Act.  the  reference  is  to  sections  of  this  Act.  Two  short 
Acts  have  been  passed  since  1882  :  the  Bills  of  Exchange  (Crossed  Cheques)  Act, 
UtOt;  (f,  Edw.  VII.  c.  17),  which  amends  s.  82,  and  the  Bills  of  Exchange  (Tima  for 
Noting)  Act,  1917  (7  &  8  Geo.  V.  c.  48),  which  amends  sub-section  4  of  s.  51,  of 
the  Act  of  1882. 

2  MoTtin  V.  Boure  (1603),  Cro.  Jac.  6. 

3  See  the  judgment  of  Lord  Holt,  C.  J.,  in  Buller  v.  Crips  (1703),  6  Mod.  at 
pp.  29,  30. 
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to  another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on  demand  or  at  a 
fixed  or  determinable  futm'e  time  a  certain  sum  in  money  to 
or  to  the  order  of  a  specified  person,  or  to  bearer."  ^ 

An  ordinary  form  of  bill  of  exchange  will  run  as  follows: — 
£100.  London,  July  1st,  1919. 

[Three]  months  after  date  [or  On  demand,  or  At  sight, 
or  At  [ten]  days  after  sight]  pay  CD.  or  order  [or  bearer^ 
or  to  my  order]  one  hundred  pounds. 

To  E.F.,  Merchant,  of .  A.B. 

In  this  case  A.B.  is  called  the  drawer,  E.F.  the  drawee 
and  CD.  the  payee.  The  bill  must  be  in  writing :  it  need 
not  be  dated  (unless  the  date  is  required  in  order  to  fix  the 
day  for  payment) ;  it  need  not  contain  the  words  "  value 
received,"  or  specify  the  value  given  ;  it  need  not  specify  the 
place  where  it  is  drawn  or  the  place  where  it  is  payable.-^ 

It  must  be  au  unconditional  order  in  writing.  An  order-  to  pay  out  of  a 
particular  fund  is  not  a  bill ;  "  but  an  unqualified  order  to  pay,  coupled  with 
(i.)  an  indication  of  a  particular  fund  out  of  which  the  drawee  is  to  reimburse 
himself,  or  a  particular  account  to  be  debited  with  the  amount,  or  (ii.)  a  state- 
ment of  the  transaction  which  gives  rise  to  the  bill,  is  unconditional "  within 
the  meaning  of  the  Act.^  "  Please  let  bearer  have  £100  and  you  will  much 
oblige  me,"  *  and  "  We  authorise  you  to  pay,"  ^  have  been  held  not  to  be  bills. 

The  order  must  be  to  pay  on  demand,  or  at  a  fixed  or 
determinable  future  time.  "  A  bill  is  payable  '  on  demand  ' 
which  is  expressed  to  be  payable  on  demand,  at  sight,  on 
presentation,  or  in  which  no  time  for  payment  is  expressed."  '^ 
A  bill  is  payable  "  at  a  future  determinable  time  "  when  it  is 
"  expressed  to  be  payable  at  a  specified  period  after  date  or 
sight,  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event  which  is  certain  to  happen,  though  the  time  of  its 
happening  may  be  uncertain."' 

Thus  a  bill  drawn  (i.)  '^  three  months  after  date,"  or  (ii.)  "  three  months 

after  sight,"  or  (iii.)  "  three  months  after  the  death  of  A.,"  would  be  valid, 

1  io  &  46  Vict.  c.  61,  s.  3  (1). 
^'  S.  3  (4). 
^  S.  3  (3). 

*   Little  V.  S/arltford  (182.S).  1  M.  &  M.  171  :  cf,   Roberts  S,-  Co.  v.  Marsh,  [11II5]   1 
K.  B.  42. 
s  Hamilton  v.  Spottiswoode  (1849),  4  Exch.  2U0. 
^  S.  10  (i.).     •'  At  sight''  merely  means  "on  demand." 
7  S.  11. 
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for  each  is  payable  on  tlie  occurrence  of  a  definite  event.  But  an  instru- 
ment expressed  to  be  payable  on  a  contingency  is  not  a  bill,  and  the 
happening  of  the  event  does  not  cure  the  defect.^  "  Pay  C.  or  order 
£l(K>  when  I  marry  D.,"-  or  "when  I  am  in  good  circumstances," ^  or 
''ninety  days  after  sight  or  when  realised,"'*  are  invalid  orders  to  pay. 
But  the  following  are  valid,  being  payable  at  a  determinable  future  time  : — 
"Pay  one  year  after  ray  death,"  ^  or  "  two  months  after  the  ship  X.  is 
paid  off."  '^"' 

The  order  must  be  for  the  payment  of  a  sum  certain  in 
mone_y.  Therefore  an  order  to  deliver  goods,  or  to  pay  money 
and'  do  some  other  act  in  addition,  is  not  a  bill."  But  the 
sum  payable  will  be  certain,  although  it  is  required  to  be 
paid  with  interest,  or  by  stated  instalments  with  or  without  a 
provision  that  upon  default  in  payment  of  any  instalment 
the  whole  shall  l)ecome  due,  or  according  to  a  rate  of 
exchange  indicated  by,  or  to  be  ascertained  according  to,  the 
directions  of  the  bill." 

It  is  essential  to  the  validity  of  the  bill  that  the  draw^ee  or 
drawees  should  "  be  named  or  otherwise  indicated  therein 
with  reasonable  certainty;"  if  not,  the  payee  would  not 
know  to  whom  he  should  present  the  bill  for  acceptance.® 
"  A  bill  may  be  addressed  to  two  or  more  draw^ees  whether 
they  are  partners  or  not ;  but  an  order  addressed  to  two  or 
more  drawees  in  the  alternative,  or  to  two  or  more  drawees  in 
succession,  is  not  a  bill  of  exchange."  ^''  "  Where  a  bill  is 
not  payable  to  bearer,  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty. "^^  An  instru- 
ment payable  "  to  — -:— order"  is  construed  to  mean  payable 
"  to  my  order,"  i.r.,  to  the  drawer's  order.^"- 

The  person  to  whom  the  bill  is  addressed  (the  drawee)  may 
"  accept  "  the  bill  by  signifying  his  assent  to  the  order  of  the 
drawer.     He  accepts  1)y  signing  his  name  across  the  face  of 

I  S.  11. 

-  Pearson  v.  Garret  (1689),  4  Mod.  242. 

■"•  Ex  parte  Tootell  (1798),  4  Ves.  372. 

4  Alexander  V.  Thomas  (1851),  16  Q.  B.  333. 

5  lioffeij  V.  Greemvell  (1839),   10  A.  &  E.  222. 
«  Colehan  V.  Coohe  (1742),  Willes,  393. 

'   S.  3  (2). 

8  S.  9  (1). 

9  S.  6  (1). 

10  S.  6  (2). 

II  8.  7  (1). 

12  Chamberlain  v.  Young,  [1893]  2  Q.  B.  206. 
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the  bill,  thus,  "Accepted,  E.F."  or  simply  "  E.F."  The 
acceptance  "must  be  written  on  the  bill,  and  signed  by  the 
drawee  :  "  it  will  be  invalid  if  it  expresses  "  that  the  drawee 
will  perform  his  j)romise  by  any  other  means  than  the  pay- 
ment of  money."  ^  As  soon  as  the  drawee  accepts  the  bill,  he 
is  called  the  acceptor.  A  bill,  however,  is  "  complete " 
before  it  has  been  accepted.- 

"  Where  in  a  bill  drawer  and  drawee  are  the  same  person, 
or  where  the  di'awee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  conti^act,  the  holder  may  treat  the 
instrument  at  his  option  either  as  a  bill  of  exchange  or 
as  a  promissory  note."^  ''Where  the  payee  is  a  fictitious 
or  non-existing  person,  the  bill  may  be  treated  as  payable 
to  bearer."  ^  A  bill  may  be  so  treated  where  the  person 
named  as  payee  (and  to  whose  order  the  bill  is  made  pay- 
able on  the  face  of  it)  is  a  real  person  but  has  not,  and 
never  was  intended  by  the  draw^er  to  have,  any  right  upon  it 
or  arising  out  of  it.  This  is  so,  though  the  so-called  bill  is 
really  nothing  more  than  a  document  in  the  form  of  a  bill 
manufactured  by  a  person  who  forges  the  signature  of  the 
named  drawer,  obtains  by  fraud  the  signature  of  the  acceptor, 
forges  the  signature  of  the  named  payee  and  presents  the 
document  for  payment,  both  the  persons  named  as  drawer 
and  drawee  being  entirely  ignorant  of  the  circumstances. 

In  Barik  of  England  x.  Vagliano  Brothers,^  a  clerk  of  the  defendants 
forged  advice  letters  and  drafts  and  obtained  payment  of  the  latter,  and 
appropriated  the  money  to  his  own  use.  He  prepared  the  drafts  by  tilling 
in,  as  the  name  of  the  drawer,  that  of  a  foreign  correspondent  of  the  defen- 
dants and,  as  the  name  of  the  payee,  that  of  a  foreign  tirm,  which  was  an 
existing  firm  and  a  correspondent  of  the  defendants,  and  then  procured  the 
acceptance  of  his  employers,  the  defendants,  to  these  drafts.  Their  Lord- 
ships held  that  Yagliano  Brothers,  and  not  the  Bank  of  England,  must 
bear  the  loss,  on  the  ground  that  the  named  payee  was  a  fictitious  or  non- 
existing  person  within  the  meaning  of  the  section,  and  that  therefore  the 
documents  might  be  treated  as  payable  to  bearer. 

This    decision   was    aj^proved    in    ChiHoa    v.   Attenboromjk  •,'^    it    has 

1  S.  17.      See  Russell  v.  Phillips  (1850),  14  Q.  B.  891. 

2  XafiO'^al  Park  Bank  v.  Benjfjren  3;  Co.  (19U),  110  L.  T.  'J07. 
8    S.  5  (2). 

*■    S.  7  (3). 

«    [1891]  A.  C.  107. 

'■   [1897]  A.  C.  90,  95. 
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beeu  discussed  in  Vinden  v.  Hmjltcs}  where  a  clerk  fraudulently  inseited 
the  name  of  a  genuine  customer,  stole  the  cheque  and  appropriated  the 
proceeds,  his  firm  supposing  the  cheque  to  be  drawn  in  the  ordinary  course 
of  business.  In  this  case  Warrington,  J.,  held  that  the  customer's  name 
was  not  the  name  of  a  fictitious  person  within  the  meaning  of  the  Act. 

So  in  MachetJt  v.  North  and  SoidJi  Wales  Bank,-  A.,  induced  by  the 
fraud  of  W.,  drew  a  cheque  to  the  order  of  K.,  an  existing  person,  and 
intended  him  to  be  the  payee  ;  ^y.  forged  K.'s  indorsement  and  paid  the 
cheque  into  his  own  account  at  his  bankers',  who  received  the  amount  of 
the  cheque  from  A.'s  bank.  It  was  held  that  A.,  the  drawer,  could  recover 
tlie  amount  of  the  cheque  from  "W.'s  bankers,  the  payee  not  being  held  to 
be  a  "fictitious"  person. 

Acceptance  may  be  general  or  qualitied.  To  write 
"  Accepted,  E.F."  or  "E.F."  is  to  make  a  general  accept- 
ance. To  insert  words  which  unmistakably  vary  the  effect 
of  the  bill  as  drawn  is  to  make  a  qualitied  acceptance.^  For 
example,  acceptances  are  qualified  if  made  conditionally 
("  if  sufficient  funds  "),  or  partially  ("  as  to  £25  only  "),  or 
locally  (at  a  particular  place  only)  ;  or  there  may  be  a 
qualification  as  to  time,  or  as  to  the  acceptance  of  other 
drawees.^  The  holder  may  refuse  a  qualified  acceptance,  and 
treat  the  bill  as  dishonoured." 

"A  holder  in  due  course  is  a  holder  who  has  taken  a  bill, 
complete  and  regular  on  the  face  of  it,  under  the  following 
conditions,  namely : — 

(a)  That  he  became  the  holder  of  it  before  it  was  over- 
due, and  w^ithout   notice  that  it  had  been  previously 
dishonoured,  if  such  was  the  fact : 
{h)  That  he  took  the  bill  in  good  faith  and  for  value,  and 
that  at  the  time  the  bill  was  negotiated  to  him  he  had 
no  notice  of  any  defect  in  the  title  of  the  person  who 
negotiated  it. 
In  particular  the  title  of  a  person  who  negotiates  a  bill  is 
defective  within  the  meaning  of  this  Act  when  he  obtained 
the  bill,  or  the  acceptance  thereof,  by  fraud,  duress  or  force 
and  fear,  oi   other  unlawful  means,  or  for  an  illegal  con- 

1  [I'.tO.-,]  1  K.  B.  795,  followed  in  Marhth  v.  North  and  South  Wales  Bunk, 
[l'.i06]  ■_'  K.  B.  718  ;  [1908]  A.  C.  137. 

*  See  l.ist  note. 

3  Bee  Meyer  v.   Decroix.  [1891]  A.  C.  520. 

*  S.  19. 
»  S.  44. 
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sideration,  or  when  he  negotiates  it  in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud. "^ 

"Every  holder  of  a  bill  is  deemed  to  be  a  holder  in  due 
course,"  and  so  the  onus  lies  on  the  party  liable  to  prove  that 
the  acceptance,  issue  or  subsequent  negotiation  of  the  bill 
was  defective  owing  to  fraud,  duress,  undue  influence,  &c. 
If  he  succeeds  in  so  doing,  the  holder  must  prove  that  he 
gave  value  for  the  bill,  and  gave  such  value  in  good  faith.^ 
A  holder  in  due  course  without  notice  of  any  defect  in  the 
title  of  the  person  from  whom  he  takes  the  bill  gets  a  good 
title  thereto.  But  a  holder  in  due  course  without  notice 
under  a  forged  indorsement  gets  no  title  whatever ;  he  cannot 
enforce  payment  against  any  party  to  the  instrument. 

From  the  definition  of  a  holder  in  due  course  we  see  that, 
in  order  to  become  such  a  holder,  the  bill  taken  must  be 
^'complete  and  regular  on  the  face  of  it"  at  the  time  at 
which  it  is  taken,  i.e.,  it  must  be  in  such  a  condition  that 
the  property  in  it  can  be  acquired  by  the  person  taking. 

A  good  illustration  of  this  is  seen  in  the  case  of  Whistler  v.  Forster.^ 
There  a  man  took  a  cheque  from  X.  payable  to  X.  or  his  order  bond  fide 
and  for  value,  but  forgot  to  notice  that  X.'s  indorsement  was  not  on  the 
cheque.  Subsequently,  and  before  obtainiug  X.'s  indorsement  thereto,  he 
learnt  that  X.  had  obtained  the  cheque  by  fraud.  It  was  held  that  when 
he  first  took  the  cheque  it  was  not  complete  and  regular  on  the  face  of  it, 
and  therefore  that  he  was  not  a  holder  in  due  course,  and  that  after 
obtaining  X.'s  indorsement  thereto  he  could  not  recover  because,  although 
he  had  given  value  in  good  faith  for  it,  he  had  notice  of  the  defect  in  title 
of  X.,  who  negotiated  it.  The  indorser  of  a  bill  not  complete  and  regular 
on  the  face  of  it  is  not  Hable.* 

Again,  to  satisfy  the  definition  the  holder  of  the  bill  must 
have  taken  it  before  it  became  overdue.  The  consequences 
of  taking  a  negotiable  instrument  when  it  is  overdue  are  dealt 
with  later,^  but  we  may  say  here  that  by  so  doing  the 
person  taking  it  holds  it  subject  to  any  defect  of  title  in  the 

'    S.  29  (1)  and  (2). 

2  S.  30  (2)  ;  see  Tatam  v.  Haslar  (1889).  23  Q.  B.  D.  345,  and  Talhot  v.  Von  Borui, 
[1911]  1  K.  B.  854. 

3  (1863),  14  C.  B.  N.  S.  248. 

4  Jenkins  S)  Sons  v.  Coomber,  [1898]  2  Q.  B.  168  ;  Shaio  v.  Holland,  [1913]  2  K.  B.  15. 
*  ^eejJost,  p.  824, 
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transferor.  If  the  l)ill,  although  not  overdue,  has  heen  dis- 
honoured, then  the  person  taking  it  does  so  suhject  to  any 
defeet  of  title  attaching  to  it  when  dishonoured. 

To  be  a  holder  in  due  course  the  person  taking  the  bill 
must  have  taken  it  for  value.  For  if  he  gives  no  value 
whatsoever  for  the  l)ill,  it  is  a  gift  and  he  cannot  claim  the 
instrument  as  against  the  true  owner  w^ho  may  have  been 
defrauded.  It  does  not  matter  how  small  the  amount  given 
be,  provided  it  be  given  in  good  faith.  Its  smallness,  how- 
ever, may  tend  to  show  that  it  was  not  given  in  good  faith; 
it  may  be  some  evidence,  for  instance,  that  the  person  taking 
the  bill  knew  or  had  a  suspicion  that  the  title  of  the  person 
from  whom  he  took  it  was  defective.  i\.gain,  even  if  the 
holder  be  negligent  in  taking  the  bill,  he  will  not  be  deprived 
of  his  property  in  it,  if  he  took  it  hand  fide,  though  gross 
negligence  may  be  some  evidence  of  bad  faith. 

"Honest  acijuisition  confers  title  ....  negligence  of  the  holder  makes 
no  dilference  in  his  title.  However  gross  the  holder's  negligence,  if  it 
stop  short  of  fraud,  he  has  a  title." ^  "Negligence  or  carelessness,  when 
considered  in  connection  with  the  surrounding  circumstances,  may  be 
evidence  of  mala  fides.''- 

The  fact  that  the  circumstances  under  which  the  holder  took  the  bill 
ought  to  have  caused  him  to  suspect,  or  would  have  caused  any  reasonable 
man  to  suspect,  that  something  was  wrong  will  not  alone  prevent  him  from 
being  a  hond  fide  holder.  The  question  is  not  whether  he  ou/jltt  to  have 
suspected,  but  whether  he  did  suspect.  On  this  point  the  following 
passage  from  the  judgment  of  Lord  Blackburn  in  Jo/ies  v.  Gordon^  clearly 
states  the  law  :  "I  consider  it  to  be  fully  and  thoroughly  established  that, 
if  value  l>e  given  for  a  bill  of  exchange,  it  is  not  enough  to  show  that  there 
was  carelessness,  negligence  or  foolishness  in  not  suspecting  that  the  bill 
was  wrong,  when  there  were  circumstances  which  might  have  led  a  man  to 
suspect  that.  All  these  are  matters  which  tend  to  show  that  there  was 
dishonesty  in  not  doing  it,  but  they  do  not  in  themselves  make  a  defence 
to  an  action  upon  a  bill  of  exchange.  I  take  it  that  in  order  to  make  such 
a  defence  ....  it  is  necessary  to  show  that  the  person  who  gave  value 
fur  the  bill,  whether  the  value  given  be  gi-eat  or  small,  was  affected  with 
notice  that  there  was  something  wrong  about  it  when  he  took  it.  I  do  not 
think  it  is  necessary  that  he  should  have  notice  of  what  the  particular 

I  Per  Bvles.  J.,  in  Suan  v.  North  British  AustraUisian  Co.  (1863),  2  H.  &  C. 
at  pp.  18^,  18.J. 

-  Per  Baggallay,  L.  J.,  in  In  re  Gomersall  (1875),  1  Ch.  D.  at  p.   UQ. 
••5  (1877)  2  App.  Csls.  at  pp.  628,  629. 
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wrong  was.  If  a  man,  knowing  that  a  bill  was  in  the  hands  of  a  person 
who  had  no  right  to  it,  should  happen  to  think  that  perhaps  the  man  had 
stolen  it,  when  if  he  had  known  the  real  truth  he  would  have  found,  not 
that  the  man  had  stolen  it,  but  that  he  had  obtained  it  by  false  pretences, 
I  think  that  would  not  make  any  diflFerence  if  he  knew  that  there  Wiis 
something  wrong  about  it  and  took  it.  If  he  takes  it  in  that  way,  he  takes 
it  at  his  peril.  But  then  I  think  that  such  evidence  of  carelessness  or 
blindness  as  I  have  referred  to  may  with  other  evidence  be  good  evidence 
upon  the  question  which,  I  take  it,  is  the  real  one,  whether  he  did  know 
that  there  was  sometliing  wrong  in  it.  If  he  was  ....  honestly  blunder- 
ing and  careless,  and  so  took  a  bill  of  exchange  or  a  bank-note  when  he 
ought  not  to  have  taken  it,  still  he  would  be  entitled  to  recover.  But  if 
the  facts  and  circumstances  are  such  that  the  jury,  or  whoever  has  to  try 
the  question,  come  to  the  conclusion  tliat  he  was  not  honestly  blundering 
and  careless,  but  that  h.e  must  have  had  a  suspicion  that  there  was 
something  wrong,  and  that  he  refrained  from  asking  questions,  not  because 
he  was  an  honest  blunderer  or  a  stupid  man,  but  because  he  thought  in  his 
own  secret  mind,  'I  suspect  there  is  something  wrong,  and  if  I  ask  ques- 
tions and  make  further  inquiry,  it  will  no  longer  be  my  suspecting  it,  but 
my  knowing  it,  and  then  I  shall  not  be  able  to  recover,'  I  think  that  is 
dishonesty." 

There  is  some  conflict  of  opinion  as  to  whether  the  payee  of  a  promissory 
note,  who  gives  value  in  good  faith  for  it,  is  a  holder  in  due  course. 
Section  29  of  the  Act  of  1882  contains  the  words  "  at  the  time  the  bill  was 
negotiated  to  him."  In  Lewis  v.  Glaij,^  Russell,  C.  J.,  expressed  his 
opinion  {obiter)  that  a  hond  fide  payee  for  value  of  a  note  was  not  a  holder  in 
due  course,  because  he  was  one  of  the  immediate  parties  to  the  note  and 
not  a  person  to  whom  the  note  had  been  negotiated  after  its  completion 
by  and  as  between  the  immediate  parties.  And  this  opinion  was 
followed  by  the  Divisional  Court  in  Herdman  v.  Wheeler.-  On  the  other 
hand,  the  judges  in  the  last-named  case  said  that  they  were  not  prepared  to 
hold  that  a  payee  of  a  note  could  never  be  a  holder  in  due  course.  And  in 
Lloyd's  Bank  v.  Cooke,^  although  the  Court  of  Appeal  based  their  judgment 
on  another  ground  and  so  held  that  it  was  unnecessary  to  decide  whether  the 
payees  of  promissory  notes  were  holders  in  due  course,  Fletcher  Moulton, 
L.  J.,  rested  his  decision  also  on  the  ground  that  they  were  holders  in  due 
course, 

A  bill  is  negotiated  or  transferred  to  third  parties  in  various 
ways.  If  the  bill  be  payable  to  bearer,  it  may  be  transferred 
by  mere  delivery  to  such  third  party  with  intention  of  passing 
the  ]3roperty  therein."*  But  the  party  so  transferring  the  bill 
is  not  liable  on  it  himself;  his  signatm-e  is  essential  if  he  is 

1  (1897)   14  Times  L.  R.  149,  150. 

2  [1902]  1  K.  B.  361,  371. 

3  [1907]  1  K.  B.  794  ;    and  see  Smith  v.  Prosser,  [1907]  2  K.  B.  735. 
*  B.  31  (2). 
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to  be  made  liable  on  the  bill.^  Nor  is  he  liable  on  the  con- 
sideration for  which  he  transferred  the  bill,  should  it  be 
dishonoured.  But  he  is  not  altogether  free  from  liability, 
for  by  so  transferring  the  bill  he  warrants  his  title  and  also 
that  the  bill  is  what  it  purports  to  be.^  He  is  in  fact  in  the 
position  of  an  ordinary  vendor,  and  such  warranty  of  genuine- 
ness is  an  incident  of  the  contract  of  sale.  If  the  bill  be 
payable  to  order,  it  is  negotiated  by  the  holder  indorsing  it 
and  delivering  it  to  the  indorsee.  If  he  transfers  such  a  bill 
for  value  without  indorsing  it,  the  transferee  only  gets  such 
title  as  the  transferor  had  in  -the  bill,  but  has  the  right  to 
have  the  transferor's  signature  thereto.^ 

An  indorsement  may  be  either  "in  blank"  or  "special."^ 
An  indorsement  in  blank  specifies  no  indorsee,  and  a  bill  so 
indorsed  becomes  payable  to  bearer.  But  any  subsequent 
holder  of  a  bill  thus  indorsed  in  blank  can  convert  the  blank 
indorsement  into  a  special  indorsement  by  writing  above  the 
indorser's  signature  a  direction  to  pay  the  bill  to  or  to  the 
order  of  himself  or  some  other  person.  A  special  indorse- 
ment is  one  which  specifies  the  person  to  whom,  or  to  whose 
order,  the  bill  is  to  be  payable. 

Again,  on  transferring  the  bill  the  transferor  may  indorse 
the  bill  "restrictively."  A  restrictive  indorsement  is  one 
which  prohibits  the  further  negotiation  of  the  bill,  e.g.,  "pay 
X.  only,"  or  which  authorises  the  indorsee  to  deal  with  the  bill 
only  in  a  certain  way,  e.g.,  "pay  D.  or  order  for  collection."* 
Such  indorsee  can  receive  payment  of  the  bill,  and  sue  any 
party  thereto  that  his  indorser  could  have  sued,  but  he 
cannot  transfer  his  rights  as  indorsee  unless  expressly 
authorised  to  do  so  by  the  restrictive  indorsement  under 
which  he  has  taken  the  bill. 

If  the  indorser  has  indorsed  the  bill  "conditionally,"  the 
condition  may  be  ignored  by  the  payer,  who  may  pay  the 
indorsee  holder  without  troubling  whether  as  between  such 
indorsee  and  indorser  the  condition  has  been  fulfilled.*^ 

1  S.  23. 

*  Gurney  v.    Womerdey  (1854),  24   L.    J.  Q.  B.  46. 

»  S.  31  (4)  ;    and  see  Day  v.  Longhurtt.  [1893]  W.  N.  8. 

*  S.  32  (6). 
»  B.  35. 

e  S.  33 
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The  position  of  the  indorser  of  a  bill  of  exchange  may  be 
shortly  said  to  be  that  of  a  surety  for  the  acceptor,  and  so  a 
bill  that  has  passed  through  the  hands  of  several  substantial 
firms  and  contains  their  indorsements  is  a  valuable  security 
for  money.  If  the  acceptor  of  the  bill  has  deposited  any 
securities  with  the  holder,  the  indorser,  who  pays  the  bill  on 
failure  of  the  acceptor  to  meet  his  liability  thereon,  is  entitled 
to  such  securities.  But  in  order  to  render  the  indorser  or 
indorsers  liable  on  the  bill  when  it  has  been  dishonoured  by 
non-acceptance  or  non-payment  by  the  drawee,  notice  must 
be  given  of  such  dishonour  to  such  indorsers  as  it  is  sought 
to  make  liable.  If  not,  they  will  be  discharged  from  liability.^ 
Any  indorser,  however,  may  insert  in  the  bill  an  express 
stipulation  negativing  or  waiving  as  regards  himself  the 
necessity  for  any  notice  of  dishonour. 

If  a  bill  be  payable  "  to  order,"  the  indorsement  "  must  be  wiitten  on 
the  bill  itself  and  signed  by  the  indorser  ; "  otherwise  it  will  not  be 
negotiable. 2  Such  indorsements  are  nearly  always  placed  on  the  back  of 
the  bill  or,  if  there  be  no  room  on  the  back  of  the  bill,  on  an  allonge  (a 
slip  of  paper  attached  to  the  bill) ;  but  an  indorsement  on  the  face  of  the 
bill  would  be  a  perfectly  valid  indorsement.^  The  simple  signature  of  the 
indorser  without  any  additional  words  is  sufficient.^  It  should  be  noted 
that  an  express  promise,  even  though  in  writing,  to  indorse  a  .bill  is  not  an 
indorsement.  Again,  to  be  a  valid  indorsement  it  must  be  an  indorsement 
of  the  entire  bill ;  partial  indorsement,  e.g.,  "  Pay  A.  B.  £100  of  the  within 
£200,"  is  insufficient.  If  the  bill  is  payable  to  order  of  two  or  more  payees 
who  are  not  partners,  all  must  indorse  unless  one  has  authority  to  indorse 
for  the  others.  Should  the  payee's  name  be  wrongly  spelt  he  may  indorse 
the  bill  as  he  is  therein  named,  adding,  if  he  think  fit,  his  proper 
signature.* 

Although,  as  we  have  seen,  any  indorser  by  placing  his  name  on  the  bill 
becomes  liable  upon  it  to  the  holder,  he  may  insert  a  stipulation  negativing 
or  limiting  such  liabihty,  e.g.,  he  can  indorse  the  bill  to  D.  thus,  "  Pay  D. 
or  order  without  recourse  to  me,"  or  "  Pay  D.  or  order  sans  recours:'  ■> 

"  The  drawer  of  a  bill  and  any  indorser  may  insert  therein  the  name  of  a 
person  to  whom  the  holder  may  resort  in  the  case  of  need,  that  is  to  say,  m 
case  the  bill  is  dishonoured  by  non-acceptance  or  non-payment.  Such 
person  is  called  the  referee  in  case  of  need.  It  is  in'  the  option  of  the 
holder  to  resort  to  the  referee  in  case  of  need  or  not  as  he  may  tlimk 

1  For  cases  when  no  notice  to  indorsers  is  necessary,  see  post,  p.  826. 

2  S.  32  (1). 

3  Young  v.  Glover  (1857),  3  Jur.  N.  S.  637. 
*  S.  32  (2),  (3)  and  (4). 

5  S.  16. 
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fit."  ^  Before  doing  so,  however,  he  must  protest,  or  note  for  protest,  the 
bill  for  such  non-acceptance  or  non-payment. 

The  *'  protest  "  of  a  bill  of  exchange  is  a  formal  instrument  sealed  by  a 
notary,  attesting  the  presentment  of  the  bill  and  its  dishonour.  After  pre- 
sentment and  dishonour,  the  notary  "  notes  "  the  bill  by  writing  on  it  his 
initials  and  charges,  the  date  and  a  reference  to  his  books.  The  protest 
includes  a  copy  of  the  bill  and  gives  details  of  the  demand  and  answer,  <kc. 

Unless  a  foreign  bill  be  protested  for  dishonour,  the  drawer  and  indorsers 
are  discharged.  It  is  not  necessary  to  note  or  protest  an  inland  bill  for 
dishonour,  though  evidence  of  due  presentment  is  thus  obtained. 

Where  a  bill  is  payable  '*  to  bearer"  and  therefore 
transferable  by  delivery,  and  loss  occurs  by  theft  or 
accident,  the  thief  or  finder  may  confer  a  title  by  trans- 
ferring it.  On  the  other  hand,  where  a  bill  is  payable  "  to 
order,"  and  therefore  transferable  by  indorsement  only,  he 
cannot  confer  such  title  except  as  against  himself :  for  if 
indorsement  is  necessary  to  the  transfer  of  a  bill,  the  indorse- 
ment will  convey  no  title  except  as  against  the  person 
making  it,  unless  it  be  made  by  one  who  has  a  right  to  make 
the  transfer. 

When  a  bill  of  exchange  has  been  indorsed  to  a  third 
person,  we  have  two  new  characters,  indorser  and  indorsee. 
The  first  indorsement  can  only  be  made  by  the  payee,  who 
afterwards  is  always  called  the  indorser.  But  each  subse- 
quent indorsee  will  also  become  an  indorser,  as  soon  as  he  in 
his  turn  indorses  the  bill  to  a  fresh  indorsee.  A  transfer  by 
indorsement  vests  in  the  indorsee  a  right  of  action  against 
all  the  parties  whose  names  are  on  the  bill  in  case  of  default 
of  acceptance  or  payment.  Every  indorser  of  a  bill  is  in  the 
nature  of  a  new  drawer,  and  is  liable  to  every  succeeding 
holder  in  default  of  acceptance  by  the  drawee  or  of  payment 
if  the  drawee  has  accepted  the  bill.  Once  the  drawee  has 
accepted  the  l)ill,  he  is  primarily  liable  as  acceptor  to  any 
holder  in  due  course ;  the  drawer  and  each  subsequent 
indorser  is  collaterally  liable  to  the  holder,  provided  he 
takes  the  steps  required  by  law. 

In  the  contract  created  by  a  bill  of  exchange  the  acceptor 
is  regarded  as  the  principal  contractor;  his  engagement  is  that 

1  S.   15. 
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he  will  pay  the  bill  according  to  the  tenor  of  his  acceptance,^ 
although  he  need  not  take  precautions  to  prevent  the  fraudu- 
lent alteration  of  the  bill  after  acceptance.'^  But  he  "is 
precluded  from  denying  to  a  holder  in  due  course  : — 

(1)  The  existence  of  the  drawer,  the  genuineness  of  his 
signature  and  his  capacity  and  authority  to  draw  the  bill. 

(2)  In  the  case  of  a  bill  payable  to  the  drawer's  order, 
the  then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement. 

(3)  In  the  case  of  a  bill  payable  to  the  order  of  a 
third  person,  the  existence  of  the  payee  and  his  then 
capacity  to  indorse,  but  not  the  genuineness  or  validity  of 
his  indorsement."  ^ 

Should  the  drawee  make  default  in  accepting  the  bill,  an  immediate  right 
of  recourse  (subject  to  the  provisions  of  the  Act  as  to  acceptances  for  honour*) 
accrues  to  the  holder  against  the  drawer  and  indorsers.  No  presentment 
for  payment  is  necessary ;  the  holder  can  sue  the  drawer  at  once  for  the 
full,  amount  of  the  bill.^  The  effect  of  the  refusal  to  accept  is  that  the 
drawee  says  to  the  holder,  "  I  will  not  pay  your  bill ;  you  must  go  back  to 
the  drawer,  and  he  must  pay  you." 

"  The  drawer  of  a  bill,  by  drawing  it,  engages  that  on  due 
presentment  it  shall  be  accepted  and  paid  according  to  its 
tenor  and  that,  if  it  be  dishonoured,  he  will  compensate  the 
holder  or  any  indorser  who  is  compelled  to  pay  it,  provided 
that  the  requisite  proceedings  on  dishonour  be  duly  taken. 
He  is  further  precluded  from  denying  to  a  holder  in  due 
course  the  existence  of  the  payee  and  his  then  capacity  to 
indorse."*^ 

The  indorsers  are  looked  upon  as  his  sureties,  for  the 
indorser  only  engages  that  "he will  compensate  the  holder, 
or  a  subsequent  indorser  who  is  compelled  to  pay  the  bill," 
if  on  due  presentment  it  is  dishonoured  by  the  acceptor, 
provided  that  the  requisite  proceedings  on  dishonour  be 
duly  taken.     "  He  is  further  precluded  from  denying  to  a 

1  S.  54  (1). 

2  See  Scholfield  v.  Earl  of  Londesborough,  [1896]  A.  C.  514. 
^  S.  54  (2).  ^ 

*  As  to  acceptance  and  payment  for  honour,  supra  protest,  see  ss.  oo,  of:. 

5  S.  43  (2). 

6  S.  55  (1). 
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holder  in  due  course  the  genuineness  and  regularity  in  all 
respects  of  the  drawer's  signature  and  all  previous  indorse- 
ments, and  to  his  immediate  or  subsequent  indorsee  that  the 
bill  was  at  the  time  of  his  indorsement  a  valid  and  subsisting 
bill,  and  that  he  had  then  a  good  title  thereto."^ 

"  An  accommodation  party  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor  or  indorser  without  receiving 
value  therefor  and  for  the  purpose  of  lending  his  name  to  some 
other  person.  An  accommodation  party  is  liable  on  the  bill 
to  a  holder  for  value;  and  it  is  immaterial  whether,  when 
such  holder  took  the  bill,  he  knew  such  party  to  be  an  accom- 
modation party  or  not." "  Where  there  is  an  accommodation 
party,  the  bill  is  called  an  accommodation  bill.  The  mere 
payment  of  commission  to  a  party  for  the  use  of  his  name 
does  not  amount  to  value  received  for  the  bill ;  the  bill  may 
therefore  in  such  a  case  be  an  accommodation  bill.^  When 
a  holder  for  value  becomes  aware  that  a  party  to  a  bill  is 
an  accommodation  party,  the  ordinary  rules  of  suretyship 
apply.* 

An  accommodation  party  can  use  any  defence  which  was 
available  for  the  party  accommodated  ;  he  has  a  right  to  be 
indemnified  by  the  latter  against  liability  on  the  bill  and 
against  the  costs  of  the  proceedings  taken  thereon.^ 

"  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a 
holder  in  due  course."  ^'  And  any  person  who  places  his  name 
upon  a  bill,  whether  as  drawer,  acceptor  or  indorser,  will 
thereby  render  himself  personally  liable  to  a  holder  in  due 
course,  unless  he  makes  it  quite  clear  that  he  signs  his  name 
merely  as  agent  for  some  one  else  or  in  a  representative 
character.  "  But  the  mere  addition  to  his  signature  of  words 
describing  him  as  an  agent,  or  as  filling  a  representative 
character,  does  not  exempt  him  from  personal  liability."  ^ 

1  S.  55  (2). 

2  S.  28  (l;  and  (2). 

3  Overend,  Gunwy   Jj'   Co.    v.   Oriental  Financial  Corporation   (1874),   L.   II.    7 
ir.  L.  348. 

1  Rouse  V.  Bradford  Banking  Co.,  Ltd.,  [1894]  A.  C.  586. 
•  Hammond  v.  Bmsey  (1887),  20  Q.  B.  D.  79. 

6  S.  56.    As  to  the  liabilities  of  persons  indorsing  as  co-sureties,  see  Macdonnld  v. 
Whit-field  (1883),  8  App.  Cas.  733. 
"■  C.  25  (1). 
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"  Is  it  not  a  universal  rule,  "  said  Lord  Ellenborough,  C.J./  "that  a  man 
who  puts  his  name  to  a  bill  of  exchange  thereby  makes  himself  personally 
liable,  unless  he  states  upon  the  face  of  the  bill  that  he  subscril}es  it  for 
another,  or  by  procuration  of  another,  which  are  words  of  exclusion  ?  Unless 
he  says  plainly,  '  I  am  the  mere  scribe,'  he  is  liable." 

Where  a  bill  of  exchange  is  accepted  or  indorsed  per  prorurationem,  the 
signature  "  operates  as  notice  that  the  agent  has  but  a  limited  authority 
to  sign.  The  principal  is  only  bound  by  such  signature  if  the  agent  in  so 
signing  was  acting  within  the  actual  limits  of  his  authority."  ^  The 
addition  to  the  signature  of  the  words  "  l)y  procuration  "  (2).p.,])er  proc,  &c.) 
puts  the  taker  of  the  bill  or  cheque  upon  inquiry  as  to  the  extent  of  the 
agent's  authority.^ 

Thus,  where  A.  had  authority  to  fill  up  a  blank  promissory  note  to 
himself  for  £15,  and  he  filled  it  up  for  £30,  and  B.  took  it  for  value  without 
notice  of  the  fraud,  it  was  held  that  B.  could  not  sue  the  maker.* 

"  The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all  persons 
liable  as  partners  in  that  firm."  ■'  In  the  case  of  a  limited 
company  "  a  bill  of  exchange  or  promissory  note  shall  be 
deemed  to  have  been  made,  accepted  or  indorsed  on  behalf  of 
a  company,  if  made,  accepted  or  indorsed  in  the  name  of  the 
company,  or  by  or  on  behalf  or  on  account  of  the  company 
by  any  person  acting  under  its  authority."  ^  Any  such 
person  signing  any  bill,  note,  indorsement  or  cheque  without 
mentioning  the  correct  name  of  the  company  (with  the 
addition  of  the  word  "  limited  "  ')  is  personally  Hable  to  the 
holder  on  the  bill,  unless  the  company  duly  pays,  and  is 
further  liable  to  a  penalty  of  .4'50.** 

The  transfer  of  a  bill  by  indorsement  may  be  either  before 
or  after  acceptance,  either  before  or  after  it  has  arrived  at 
maturity.  "Where  a  bill  which  is  not  overdue  has  been 
dishonoured,  any  person  who  takes  it  with  notice  of  the 
dishonour  takes  it  subject  to  any  defect  of  title  attaching 

1  Leadbitter  v.  Farrow  (1816),  5  Maule  &  Selwyn   at  p.  349. 

2  S.  25. 

»  See  Morixon  v.  London  County  unci   Westminxter  Hank,  Ltd.,  [litll]  3  K.  B.  .^.)(). 
^  See  s.  20  ;   and  Herdman  v.  Wheeler,  [1902]  1  K.  B.  361  ;  Jacobs  v.  Morrts, 
[1902]  1  Ch. 816. 

5  S.  23  (2).  and  see  post,  p.  859. 

6  Companies  (Consolidation^)  Act,  1908  (8  Edw.  VII.  c.  69),  s.  77. 

7  Penrose  v.  Martf/r  (1858),  E.  B.  &E.  499  ;  Staceyy.  Wa'lis  (19^2).  28  limes  L.  Iv. 
209. 

8  8  Edw.  VII.  c.  69,  8.  63  ;  and  see  Premier  Industrial  Bank  v.  Carltdn,  ^-c.,  C  ., 
[1909]  1  K.  B.  106. 
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thereto  at  the  time  of  dishonour,  l)iit  this  does  not  apply  to  a 
holder  in  due  course.  If  an  overdue  hill  is  negotiated,  it  can. 
only  he  negotiated  suhject  to  any  defect  of  title  affecting  it  at 
its  maturity,  and  thenceforward  no  person  who  takes  it  can 
acquire  or  give  a  better  title  than  that  \vhich  the  person  from 
whom  he  took  it  had."  ^ 

*'  A  bill  payable  on  demand  is  deemed  to  be  overdue  when 
it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an 
unreasonable  length  of  time  ;  what  is  an  unreasonable  length 
of  time  is  a  question  of  fact."  -'  Since  this  provision  applies 
also  to  cheques,^ any  one  who  takes  a  "stale"  cheque  does  so 
at  his  peril.     It  does  not  apply  to  promissory  notes.^ 

A  bill  payable  otherwise  than  on  demand  becomes  due 
under  ordinary  circumstances  on  the  fourth  day  inclusive, 
or  on  the  third  day  exclusive,  of  that  on  which  the  bill  is 
expressed  to  be  payable.  Three  "  days  of  grace "  are 
allowed  in  addition  to  the  time  fixed  by  the  bill,  unless  the 
bill  be  payable  on  demand  or  unless  the  bill  provides  other- 
wise.^ Until  the  last  day  of  grace  expires,  the  holder  of  a 
bill,  in  respect  of  which  payment  has  been  refused,  has  no 
cause  of  action.'' 

Immediately  it  becomes  due  the  holder  should  present  it, 
or  cause  it  to  be  presented,  to  the  acceptor  for  payment.  If 
on  presentment  payment  is  refused,  then  notice  of  dis- 
honour must  be  given  to  every  party  (other  than  the 
acceptor)  whose  name  appears  upon  the  bill,  and  against 
whom  the  holder  may  wish  to  secure  a  remedy. 

A  bill  may  be  dishonoured  in  two  ways ' — (i.)  By  non- 
acceptance,  when  after  due  presentment  acceptance  is  refused 
or  cannot  be  obtained,  or  when  if  presentment  is  excused, 
the  lull  is  not  accepted ;  (ii.)  by  non-payment,  when  after 
due  presentment  payment  is  refused  or  cannot  be  obtained, 

1  8.  36  (2)  and  (3).  For  an  instance  of  thLs  rule,  see  Holmes  v.  Kidd  (1858), 
3    H.  &  N.  891. 

»  6.  36  (6). 

»  See  s.  73. 

«  b.  86  (3). 

•  ss.  II.  7-_'(r,). 

6  Kennedy  v.  Thomas,  [1894]  2  Q.  B.  759. 

'  Ss.  43  (1),  47  (1). 
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or   if   presentment   is    excused,    the    bill    is    overdue    and 
unpaid. 

When  a  bill  of  exchange  has  been  presented  and  dis- 
honoured either  by  non-acceptance  or  non-payment,  an 
immediate  right  of  recourse  (subject  to  the  provisions  of  the 
Act  as  to  acceptance  for  honour^)  accrues  to  the  holder 
against  the  drawer  and  all  other  prior  parties  to  the  bill.- 
In  the  former  case,  no  subsequent  presentment  for  payment 
is  necessary,  nor  any  notice  of  subsequent  dishonour  by  non- 
payment, unless  in  the  meantime  the  bill  has  been  accepted. 
In  any  case  notice  must  be  given  to  the  drawer,  and  to  each 
indorser  of  the  bill  whom  the  holder  intends  to  make  liable 
upon  it,  but  not  to  the  acceptor  f  and  any  holder  or 
indorser  to  whom  such  notice  is  not  given  will  be  dis- 
charged, subject  to  this,  that  where  the  bill  has  been  dis- 
honoured by  non-acceptance  and  due  notice  of  dishonour  has 
not  been  given,  the  rights  of  the  holder  in  due  course  subse- 
quent to  the  omission  will  not  be  prejudiced  thereby.'* 

•  Xotice  of  dishonour  must  be  given  in  accordance  with  the  rules  con- 
tained in  section  49  of  the  Act.  Their  effect  may  be  l)riefly  summarised 
as  follows  : — Notice  must  be  given  by  or  on  behalf  of  the  holder  or  any 
indorser  then  liable  on  the  bill,  and  when  given  enures  for  the  benefit,  in 
the  one  case,  of  subsequent  holders  and  all  prior  indorsers  who  have  a  right 
of  recourse  against  the  party  to  whom  it  is  given,  in  the  other,  for  that 
of  the  holder  and  al]  indorsers  subsequent  to  the  party  to  whom  it  is 
given.  Notice  may  be  given  orally  or  in  writing,  or  by  both  combined  ;  no 
special  form  is  necessary  if  the  bill  is  sufficiently  identified  and  the  fact  of 
dislionour  clearly  intimated.  The  return  of  a  dishonoured  bill  to  the  di-awer 
or  an  indorser  is  sufficient  notice.  In  case  of  death,  notice  may  be  given  to 
the  personal  representative  :  if  the  party  be  bankrupt,  either  to  him 
personally  or  to  his  trustee.  Where  there  are  two  or  more  drawers  or 
indorsers  not  being  partners,  notice  must  be  given  to  each,  unless  one  has 
authority  to  receive  it  on  behalf  of  all. 

Further,  this  notice  must  be  given  within  a  reasonable  time  what  is  a 
reasonable  time  for  this  purpose  is  explained  in  the  Act.^  If  the  parties 
reside  in  the  same  place,  notice  must  be  sent  so  as  to  arrive  on  the  next 
day  ;  if  in  different  places,  it  should  be  sent  off  on  the  day  folloAving  the 
dishonour,  if  there  is  a  convenient  post  :  if  not  by  the  next  post  thereafter. 

1  See  ss.  65—68. 

2  Ss.  43  (2),  47  (2). 

3  S.  52  C3). 
i  S.  48. 

6  S.  49  (12),  and  see  7  &  8  Geo.  V.  c.  48. 
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Each  party  receiving  notice  has  the  same  time  to  send  it  on  to  his 
antecedent  party  :  so  has  a  principal  receiving  notice  from  his  agent.  The 
notice  is  deemed  given  when  posted,  in  spite  of  any  miscarriage  of  the 
post-office.^ 

*'  Delay  in  giving  notice  of  dishonour  will  be  excused  where  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  party  giving 
notice  and  not  imputable  to  his  default,  misconduct  or  negligence ; 
when,  however,  the  cause  of  delay  ceases  to  operate,  the  notice  must  be 
given  with  reasonable  diligence."-  It  must,  of  course,  be  given  before 
the  writ  is  issued,  as  the  o>ius  lies  upon  the  plaintiff  to  show  that  his 
right  of  action  was  complete  before  the  commencement  of  the  snit.^ 

Notice  of  dishonour  will,  however,  be  dispensed  with  in  cases  where 
'*  after  the  exercise  of  reasonable  diligence  due  notice  cannot  be  given  to  or 
does  not  reach  the  drawer  or  indorser  sought  to  be  charged  ;  "  or  V)y  waiver 
express  or  implied  either  before  or  after  the  time  when  notice  should  be 
given.  It  will  also  be  dispensed  with  as  regards  the  drawer  :  "  (1)  where 
drawer  and  drawee  are  ihe  same  person ;  (2)  where  the  drawee  is  a 
fictitious  person  or  without  the  capacity  to  contract ;  (3)  where  the  drawer 
is  the  person  to  whom  the  bill  is  presented  for  payment ;  (4)  where  the 
drawee  or  acceptor  is  as  between  himself  and  the  draw^er  under  no  obliga- 
tion to  accept  or  pay  the  bill ;  (5)  where  the  drawer  has  countermanded 
payment."  "* 

The  position  of  the  indorser  of  a  bill  differs  from  that  of  a  drawer.  The 
indorser  is  in  the  nature  of  a  surety  or  guarantor  of  the  payment  of  the  bill 
on  its  due  presentment ;  he  is  presumed  to  know  nothing  about  the  arrange- 
ment between  the  drawee  and  drawer.  As  regards  the  indorser,  therefore, 
notice  (save  as  mentioned  above)  will  only  be  dispensed  with  (1)  where  he 
knew  at  the  time  of  indorsement  that  the  drawee  was  a  fictitious  person  or 
without  the  capacity  to  contract;  (2)  where  he  is  himself  the  person  to 
whom  the  bill  is  presented  for  payment ;  or  (3)  where  the  bill  was  accepted 
or  made  for  his  accommodation.'* 

Save  in  these  excepted  cases,  knowledge  of  the  probability  however  strong 
that  the  bill  will  be  dishonoured  cannot  operate  as  a  notice  of  dishonour 
or  dispense  with  it.^  Nor  will  mere  knowledge  of  the  fact  that  the  bill  has 
been  dishonoured  be  e(iuivalent  to  notice,  for  "notice  means  something 
more  than  knowledge."*^  Besides,  it  is  quite  competent  to  the  holder  of  a 
bill  to  give  credit  to  the  acceptor,  and  the  effect  of  this  would  be  to  discharge 
the  parties  collaterally  liable  on  the  bill.  A  notice  of  dishonour  must 
accordingly  be  given  by  the  holder  as  an  intimation  that  he  intends  to 
charge  the  persons  to  whom  he  gives  such  notice,  and  not  merely  to  look 
to  the  acceptor.  Any  drawer  or  indorser,  to  whom  notice  of  dishonour  is 
not  given,  is  discharged  not  only  from  his  liability  on  the  bill,  but  also  from 


1  Cf.  Woodcock  V.  Hcmldsworth  (1846),  16  M.  &  W.  124. 

2  S.50(l). 

3  Coitrique  v.  Berriabo  (1844),  6  Q.  B.  498. 
*  S.  50  (2). 

»  Cauvt  V.  Thompson  (1849),  7  C.  B.  400. 

6  Per  Rolfe,  B.,  in  Allen  v.  Edmundson  (1848),  2  Excb.  at  p.  725. 
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any  liability  as  regards  the  debt  or  consideration  in  respect  of  which  it  was 
given.^  Failure  to  give  notice  will  not,  however,  prejudice  the  rights  of  any 
subsequent  holder  in  due  course.^ 

If  it  "is,  or  on  the  face  of  it  purports  to  be,  (i.)  both  drawn 
and  payable  within  the  British  Ishmds  (inchiding  the  Channel 
Islands  and  Isle  of  Man),  or  (ii.)  drawn  within  the  British 
Islands  upon  some  person  resident  therein,"  it  is  wdiat  is 
called  an  "  inland  bill ;  "  otherwise  it  is  a  "  foreign  "  bill. 
Unless  the  contrary  appear,  the  holder  may  treat  it  as  an 
inland  bill.^ 

Foreign  bills  are  usually  drawn  in  parts — three  or  even  more — which 
circulate  together,  or  of  which  one  or  more  parts  may  be  circulated  whilst 
another  is  forwarded  for  acceptance.  Each  part,  however,  should  specify  or 
refer  to  the  other  parts  of  the  set.  and  express  that  payment  of  it  is 
conditional  on  the  other  parts  of  like  "  tenor  and  date  "  as  itself  remaining 
unpaid  at  maturity.^ 

Where  a  bill  of  exchange  drawn  in  one  country  is  payable  in  another,  its 
validity  in  respect  of  its  form  is  determined  by  the  law  of  the  place  of  issue. 
An  acceptance,  or  other  subsequent  contract,  is  governed  by  the  law  of  the 
place  where  such  contract  is  made.  The  duties  of  the  holder  in  respect  of 
presentment,  protest,  notice  of  dishonour,  &c.,  are  governed  by  the  law 
of  the  place  where  those  proceedings  occur.^ 

Cheques. 

"  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  pay- 
able on  demand."  ^  It  needs  no  acceptance.  The  bank  (the 
drawee)  does  not  "  accept "  it,  but  pays  it  on  presentment  : 
no  days  of  grace  are  allowed.  Cheques  are  not  made  for  circu- 
lation ;  they  should  be  presented  within  a  reasonable  time. 
The  question  what  is  a  reasonable  time  is  determined  by  the 
circumstances  of  the  case,  the  nature  of  the  cheque  and  by 
the  usage  of  trade  and  of  bankers.^ 

A  cheque  may,  nevertheless,  be  presented  for  payment  up 
to  the  moment  at  which  it  becomes  barred  by  the  Statute  of 

1  Peacock  V.  Pursell  (1863),  14  C.  B.  N.  S.  728. 

2  S.  48. 

3  S.  4. 

*  As  to  bills  drawn  in  a  set,  see  s.  71. 

6  See  s.  72  (1),  (2),  and  (3). 

6  S.  73. 

'  S.  74  (2)  ;    see  ante,  p.  824. 
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Limitations,^  and  unless  the  bank  has  meanwhile  failed,  the 
drawer  is  not  discharged  by  the  holder's  neglect  to  present  it 
in  due  time. 

The  drawer  or  any  holder  of  a  cheque  may  "  cross  "  it 
generally,  by  drawing  across  the  face  of  it  two  parallel 
transverse  lines,  with  or  without  the  words  "  &  Co."  To  cross 
a  cheque  specially,  the  name  of  a  bank  is  added  between  the 
two  lines.  A  general  crossing  directs  the  bank  on  which  the 
cheque  is  drawn  to  pay  it  only  to  a  bank,  a  special  crossing 
to  pay  it  only  to  the  bank  specified.  The  banker  on  whom  a 
crossed  cheque  is  drawn  is  liable  to  the  true  owner  if  the 
cheque  is  not  paid  as  directed  and  if  loss  results.-  The 
words  "  not  negotiable  "  may  also  be  added  as  part  of  the 
crossing,  and  then  no  one  who  takes  the  cheque  can  have, 
or  can  give,  a  better  title  than  the  person  had  from  whom  he 
took  it.^ 

The  crossing  of  a  cheque  is  a  material  part  of  it,  and  must 
therefore  not  be  obliterated,  added  to  or  altered.^ 

In  relation  to  all  money  deposited  generally  in  a  bank,  the  bank  is 
the  debtor  of  its  customer  and  must  pay  his  cheques,  if  it  has  sufficient 
funds  in  hand,^  It  will  be  liable  to  an  action  at  the  suit  of  any  customer 
whose  cheques  it  has  improperly  dishonoured — and  this  without  proof  of 
any  special  damage."  It  was  formerly  said  that  a  bank  was  allowed  a 
reasonable  time  in  which  to  satisfy  itself  that  the  signature  to  a  cheque  was 
genuine  ; '  it  is  doubtful  whether  this  is  still  the  law.*^ 

A  bank  must  bear  the  loss  itself,  if  it  pays  a  cheque  on  which  the  drawer's 
signature  has  been  forged, «  or  a  cheque  fraudulently  altered,  unless  in  the 
latter  case  the  fraud  was  assisted  by  the  culpable  negligence  of  the  drawer, 
e.ff.,  in  so  drawing   a  cheque  as  to  leave  spaces  which  assist  forgery.^" 

1  See  Jn  re  Bethell  (1887),  3i  Ch.  D.  561. 

2  See  ss.  76—82,  and  the  Bills  of  Exchange  (Crossed  Cheques)  Act,  1906 
(6  Edw.  VII.  c.  17). 

3  S.  81  ;  and  see  the  remarks  of  Lotrd  Brampton  in  G.  W .  Ry.  Co.  t.  London  and 
County  Bank,  [1901]  A.  C.  at  p.  422. 

*  S.  78.  .ind  see  8.  1  (^^)  (c)  of  the  Forjjerv  Act.  1913  (3  &  4  Geo.  V.,  c.  27). 
6  See  In  re  Derbyshire,  [1906]  1  Oh.  "135. 

6  See  Fleming  v.  Bank  of  New  Zealand,  [1900]  A.  0.  577. 

7  See  Marzetti  v.  Williams  (1830),  1  B.  &  Ad.  415  ;  Robarts  v.  Tucker  (1851), 
16  Q.  B.  560. 

8  See  the  remarks  of  Lord  Macnaghtea  in  Bank  of  England  v.  Vagliano  Brothers, 
[1891]  A.  C.  at  p.  157,  as  to  bankers  paying  their  customers'  acceptances  ofiF-hand. 

8  llie  bank  is  not  liable  where  only  the  indorsement  has  been  forged.  It  may  be 
liable  for  the  ner,'ligencc  (A  its  employees  in  dealing  with  crossed  cheques  :  Ladbrohe 
rf-  fu.  V.  7odd  (1914),  111  L.  T.  43  -/Moxs  v.  London  County,  Westmlnstei-  and  Parr's 
Bank,  Ltd.,  [lyi'.tj  1  K.  B.  678. 

>"  hee  Younij  v.  Grute  (1827),  4  Bing.  253  :  Colonial  Bank  of  Australasia  v.  Marshall, 
[1906]  A.  C.  hb'.i  ;  lA>ndon  Joint  Stock  Bank,  Ltd.  v.  Macmillan  and  Arthur,  [1918] 
A.  C.  777. 
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The  authority  of  a  bank  to  pay  a  customer's  cheques  is  determined  by 
notice  of  his  death.  Consequently  a  gift  mortis  causA  by  cheque  is  void, 
unless  the  che({ae  be  cashed  or  presented  for  payment  before  the  donor's 
death,^  or  negotiated  for  value  to  a  third  person  ;  ^  but  such  a  gift  of 
another  person's  cheque  would  not  be  void.^  The  bank's  authority  to  pay 
cheques  is  also  determined  by  countermand  of  payment  ("  stopping  the 
cheque  "),  or  if  a  receiving  order  is  made  against  the  customer,'* 


Promissory  Notes. 

"  A  promissory  note  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another,  signed  by  the  maker,  engaging 
to  pay  on  demand,  or  at  a  fixed  or  determinable  fntm"e  time, 
a  sum  certain  in  money  to,  or  to  the  order  of,  a  specified 
person,  or  to  bearer.""^ 

The  ordinary  form  of  a  promissory  note  is  as  follows : — 
i.100.  London,  1st  January,  1920. 

[Three]  months  after  date  [or  On  demand,  or  At 
sight  or  At  [ten]  days  after  sight],  I  promise  to  pay 
C.  D.  or  order  [or  bearer]  One  Hundred  Pounds.  A.  B. 

A.  B.,  the  person  signing  the  instrument,  is  called  the 
maker;  C.  D.,  the  person  to  whom  it  is  made  payable,  the 
payee.  If  the  note  is  transferred  by  indorsement,  the 
immediate  parties  to  such  transfer  are,  as  in  the  case  of  a 
bill,  termed  the  indorser  and  indorsee.  There  may  be  more 
than  one  maker  of  a  note.  If  so,  the  makers  will  be  jointly, 
or  jointly  and  severally,  liable  according  to  its  tenor.  A 
note  running  "  I  promise  to  pay,"  signed  by  two  or  more 
persons,  is  deemed  to  be  their  joint  and  several  note.- 

In  a  bill  of  exchange  there  are  usually  three  original  parties,  the  drawer, 
the  payee  and  the  drawee,  who,  after  acceptance,  becomes  the  acceptor.  In 
a  promissory  note  there  are  but  two  original  parties,  the  maker  and  the 
payee.  In  a  bill  of  exchange  the  acceptor  is,  in  contemplation  of  law,  the 
primary  debtor  to  the  payee,  and  the  drawer  is  but  collaterally  liable.  In 
a  ]>romissory  note  the   maker  is,  in   contemplation   of  law,  the  primary 

1  In  re  Beaumont,  [1902]  1  Ch.  889. 

2  Rolls  V.  Pearee  (1877),  5  Oh.  D.  730. 

3  Clement  v.  Cheesman  (1884),  27  Ch.  D.  631. 

*  Bankruptcy   Act,    1914    (4   ^t    5    Geo.    V.   c.    59),    s.    46.     As  to  the  effect  of  a 
garnishee  order,  see  Rogers  v.  Whiteley,  [1892]  A.  C.  118. 
&  S.  83  (1). 
6  S.  85  (1)  and  (2). 
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debtor.  "When  a  iietfotiable  note  has  been  indorsed  by  the  payee,  there  is  a 
striking  resemblance  in  the  relations  of  the  parties  upon  both  instruments, 
although  they  are  not  in  all  res])ects  identical.  The  first  indorser  of  a  note 
stands  in  the  same  relation  to  the  subsequent  parties  to  it  as  the  drawer  of 
an  accepted  bill  payable  to  drawer's  order.  The  maker  of  the  note  is  under 
the  same  liabilities  as  the  acceptor  of  a  bill.i  The  rules  as  to  the  rights 
and  liabilities  of  parties  to  inland  bills  will  therefore  determine  the  mutual 
obligations  of  the  parties  to  promissory  notes.  As  a  note  is  like  an 
accepted  bill,  the  provisions  for  presentment  and  acceptance  do  not  apply. 
A  "note  is  inchoate  and  incomplete  until  delivery  thereof  to  the  payee  or 
bearer."  - 

No  particular  form  of  words  is  necessary  to  constitute  a  promissory  note. 
''  An  instiument  in  the  form  of  a  note  payable  to  maker's  order  is  not  a 
note  within  the  meaning  of  the  Act,  unless  and  until  it  is  indorsed  by  the 
niaker."  ^  Where  an  instrument  is  so  framed  as  to  cause  doubt  wliether  it  is 
a  bill  of  exchange  or  a  promissory  note,  the  holder  will  at  his  election  be 
entitled  to  treat  it  as  either  ;  ■*  the  man  who  drafted  the  document  is 
answerable  for  the  ambiguity  of  his  language.^  If  the  note  contains  a 
promise  to  do  anything  else  besides  pay  money,  it  is  not  a  promissory 
note  within  the  meaning  of  the  Act.*^  But  "  a  note  is  not  invalid  by 
reason  only  that  it  contains  also  a  pledge  of  collateral  security  with 
authority  to  sell  or  dispose  thereof."'' 

A  note,  however,  must  be  unconditional.  If  its  terms  allow  time  to 
be  given  to  sureties,  it  is  not  a  promissory  note.  But  a  joint  promise  is 
none  the  less  a  promissory  note  if  its  terms  express  "  that  no  time  given 
to,  or  security  taken  from,  or  composition  or  arrangement  entered  into 
with,  either  party  "  shall  prejudice  the  rights  of  the  holder  as  against  any 
other  party.8 

"  The  maker  of  a  promissory  note,  by  making  it,  engages 
that  he  will  pay  it  according  to  its  tenor  and  is  precluded 
from  denying  to  a  holder  in  due  course  the  existence  of 
the  payee  and  his  then  capacity  to  indorse."^  "Where  a 
l)romissory  note  is  in  the  body  of  it  made  payable  at  a 
particular  place,  it  must  be  presented  for  payment  at  that 

1  S.  89. 

2  S.  84. 

3  S.  83  (2). 

*  See  s.  r,  (2). 

6  See  Peto  v.   Reynolds  (1854),  9  Exch.  410. 

6  See  Mortgage  Corjioration  v.  Commissioners  of  Inlaiid  Revenue  (1888),  21 
Q.  B.  D.  'A'}2  ;  British  IruHa  Steam  Co.  v.  Commissicmers,  4-0.  (1881),  7  Q.  B.  D. 
165  (a  delx-nturc)  ;  Sppi/cr  v.  Commissioners,  ^c,  [1907]  1  K.  B.  246  ;  affirmed 
[1908]  A.  C.  92  (marketable  securities). 

7  S.  83  (3). 

8  Kirkwood  v.  Carroll,  [1903]  1  K.  B.  531,  overruling  Kirkwood  v.  Smith, 
[1896]  1  Q.  B.  582. 

9  S.  88  ;  and  see  Bank  of  Montreal  v.  Exhibit  and  Trading  Co.  (1906),  22 
Times  L.  R.  722. 
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place  in  order  to  render  the  maker  liable.^  In  any  other 
case,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  maker  Hable."  '" 

Demand  or  presentment  is  not,  under  ordinary  circum- 
stances, necessary  as  against  the  maker  of  a  note.  A 
promissory  note,  even  when  payable  on  demand,  is  a  present 
debt  and  is  payable  without  any  demand.  Accordingly 
the  Statute  of  Limitations  will  begin  to  run  from  the  date 
of  such  a  note ;  the  case  is  similar  to  that  of  money  lent, 
repayable  on  request — where  no  demand  or  request  is 
necessary  before  bringing  the  action,  because  the  debt 
which  constitutes  the  cause  of  action  arises  instantly  on 
the  loan  being  made. 

The  indorser  of  a  promissory  note  is  regarded  merely  as 
a  surety  for  the  party  primarily  liable  upon  the  note  ;  he  can 
only  be  charged  when  presentment  to  the  maker  has  been 
made  and  due  notice  of  dishonour  has  been  given.  The  fact 
that  the  holder  has  reason  to  believe  that  the  note  on  present- 
ment will  be  dishonoured  {e.g.,  because  the  maker  is  bankrupt 
or  has  declared  that  he  will  not  pay  it)  will  not  dispense  with 
the  necessity  for  its  presentment.^  "  Where  a  note  is  in  the 
body  of  it  made  payable  at  a  particular  place,  presentment  at 
that  place  is  necessary  in  order  to  render  an  indorser  liable ; 
but  when  a  place  of  payment  is  indicated  by  way  of  memo- 
randum only,"  the  indorser  will  be  rendered  liable  either  by 
presentment  to  the  maker  there  or  elsewhere,  if  sufficient 
in  other  respects.* 

"  AVhere  a  note  payable  on  demand  has  been  indorsed,  it 
must  be  presented  for  payment  within  a  reasonable  time  of  the 
indorsement.  If  it  be  not  so  presented  the  indorser  is  dis- 
charged. In  determining  what  is  a  reasonable  time,  regard 
shall  be  had  to  the  nature  of  the  instrument,  the  usage  of 
trade  and  the  facts  of  the  particular  case." ''  If  in  such 
a  case  the   note  is   negotiated,    "  it    is  not  deemed  to  be 

^  Even  though  such  place  was  named  merely  in  order  to  give  the  court  jurisdiction  : 
Joxoli/n-  V.  Mobrrfs,  [1908]  2  K.  B.  349. 
2   S.  87  (1). 
»   S.  46  (2). 
^  S.  87  (3). 
«   S.  86  (1)  and  (2). 
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overdue,  for  the  purpose  of  affecting  the  holder  with 
defects  of  title  of  which  he  had  no  notice,  by  reason  that 
it  appears  that  a  reasonable  time  for  presenting  it  for  pay- 
ment has  elapsed  since  its  issue."  ^ 

Bills  of  exchange  and  promissory  notes  (other  than  bank 
notes)  must  be  stamped  according  to  the  statutory  scale  of 
duties  in  force.'^ 


Bank  Notes. 

A  bank  note  is  a  promissory  note  made  by  a  banker,  pay- 
able to  bearer  on  demand. 

Such  banks  as  in  1844  lawfully  issued  their  own  notes  and 
have  since  continued  the  issue  may  still  do  so.^  Their 
number,  through  amalgamations  and  other  causes,  is 
decreasing.  Apart  from  them,  the  Bank  of  England  enjoys 
a  monopoly  of  issuing  notes.  For  all  sums  of  five  pounds 
or  more  the  notes  of  the  Bank  of  England  constitute  legal 
tender,  except  by  the  Bank  itself  or  its  branches ;  ^  notes 
of  other  banks  are  legal  tender,  unless  objected  to  when 
tendered.^  Bank  notes  are  universally  treated  as  cash,  and 
are  paid  and  received  as  such.  A  bond  fide  holder  of  a 
bank  note  for  value  is  entitled  to  retain  it  as  against  a 
former  owner  from  whom  it  has  been  stolen.*^  The  bond 
fide  holder  for  value  without  notice  of  any  defect  in  title 
may  recover  upon  a  bank  note,  although  he  may  at  the 
time  have  had  the  means  of  knowing  that  the  party  from 
whom  he  received  the  note  had  no  title,  and  although  he 
neglected  to  avail  himself  of  such  means.'  But  if,  when  the 
circumstances  are  suspicious,  he  deliberately  avoids  making 
inquiries,  this  may  be  evidence  of  bad  faith.*^     If  a  note  l)e 


1  S.  86  (3).     See  Glasscock  v.  Balls  (1889),  2i  Q.  B.  D.  13 

•  See  33  &  34  Vict.  c.  97,  8.  55. 

3  See  Bank  Charter  Act,  1844  (7  &  8  Vict,  c  32),  ss.  10,  12. 

*  See  Bank  of  England  Act,   1833  (3  &  4  Will.   IV.  c.  98),  s.   6  ;   8  <k  9  Vict 
c.  37,  8.  6,  and  c.  38,  s.  15. 

6  Polglass  V.   Oliver  (1831),  2  Or.  &  J.    15. 
6  See  Miller  v.  Race  (1758),  1  Smith,  L.  C.   12th  cd..  .-)2.-). 

T  Raphael  v.  Bank  of  England  (1855),  17  C.  B.  161  ;    and  see  Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  90. 
^  Cf.  Joneg  V.  Gordon  (1S77;,  2  App.  Cas.  616. 
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stopped,  the  bank  may  delay  payment  while  it  makes  the 
necessary  inquiries.^ 

A  Bank  of  England  note  is  avoided  if  it  be  altered  in  any 
material  particular,  for  example,  in  its  amount  or  in  its  date  or 
number.  The  recipient  of  a  note  thus  avoided,  or  of  a  note 
entirely  forged,  can  recover  the  money  or  other  value  which 
formed  the  consideration  for  the  note,  for  the  payment  was 
made  under  a  mistake  of  fact  and  without  consideration.^ 

Defences. 

There  are  at  common  law  several  defences  open  to  a 
defendant  who  is  sued  upon  a  bill  of  exchange  or  promissory 
note.     We  propose  to  deal  especially  with  the  following  : — 

(i.)  Absence  or  illegality  of  consideration. 

(ii.)  Payment. 

(iii.)  Loss  of  the  instrument. 

(iv.)  Material  alteration. 

(v.)  Other  facts  which  operate  as  a  discharge. 

(i.)  A  bill  or  note  prima  facie  imports  consideration;  and 
"  every  party  whose  signature  appears  on  a  bill  is,  2)}imd  facie, 
deemed  to  have  become  a  party  thereto  for  value."  ^  It  is, 
however,  open  to  the  defendant  to  rebut  this  presumption. 
Thus  he  may  prove  that  either  the  bill  itself  or  the  acceptance 
of  it  was  obtained  without  consideration  or  by  fraud,  duress 
or  other  unlawful  means,  e.g.,  that  the  consideration  was 
illegal,  or  that  the  bill  had  been  negotiated  in  breach  of  faith 
or  under  such  circumstances  as  amount  to  fraud.  In  all  these 
cases  the  holder's  title  is  defective.'^ 

The  OHMS  of  proving  absence  of  consideration  lies  in  the  first  instance  upon 
the  party  asserting  it.  If,  however,  "  in  an  action  on  a  bill  it  is  admitted 
or  proved  that  the  acceptance,  issue  or  subsequent  negotiation  of  the  bill  is 
affected  by  fraud,  duress  or  illegaliiy,  the  burdeu  of  proof  is  shifted,  unless 
and  until  the  holder  proves  that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  has  been  given  for  the  bill,  and  given  in  good  faith."  ^     The  defence 

1  Solomons  v.  Bank  of  England  (1791),  13  East,   135. 

2  Jones  V.   Ryde  (1814),  5  Taunt.  488. 

3  S.  30  (1). 

*  S.  29  (2)  ;    and  ante,  pp.  815,  816. 

5  S.  30  (2)  ;  and  see  Tatam  v.  Haslar  (1889),  23  Q.  B.  D.  345. 
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of  "  no  consideration  "  as  to  part  only  of  a  bill  or  note  is  a  defence  pro 
tanfo  as  against  an  immediate  party,  though  not  against  a  remote  party  who 
is  a  holder  in  due  course.  For  instance,  by  way  of  answer  to  an  action 
upon  such  instrument,  a  man  might  say  that  in  adding  up  an  account  he 
erroneously  supposed  himself  to  be  indebted  to  the  plaintiff  in  £100, 
whereas  in  truth  £10  only  was  due.  That  in  the  case  of  a  bill  or  note 
would  be  a  good  defence  except  as  to  £10.  A  partial  failure  of  considera- 
tion would  not  however  avail  as  a  defence,  if  the  bill  or  note  had  passed  into 
the  hands  of  a  stranger. 

(ii.)  Payment  of  a  bill  discharges  the  drawee  or  acceptor 
if  made  in  due  course,  either  by  him  or  on  his  behalf.  It 
must  be  "  made  at  or  after  the  maturity  of  the  bill  to  the 
holder  thereof,  in  good  faith,  and  without  notice  that  his  title 
to  the  ]jill  is  defective."  ^  "  A  thing  is  deemed  to  be  done  in 
good  faith,  within  the  meaning  of  the  Act,  where  it  is  in  fact 
done  honestly,  whether  it  is  done  negligently  or  not."  ^ 

A  bill  is  not  discharged  by  payment  by  the  drawer  or  an  indorser.  But 
if  the  drawer  pay  a  bill  payable  to  or  to  the  order  of  a  third  party,  he  can 
enforce  payment  of  it  against  the  acceptor  :  he  cannot,  however,  re-issue 
the  bill.  Further,  *'  where  a  bill  is  paid  by  an  indorser,  or  where  a  bill 
payable  to  the  drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is 
remitted  to  his  former  rights  as  regards  the  acceptor  or  any  antecedent 
parties,  and  he  may,  if  he  thinks  fit,  strike  out  his  own  and  any  subsequent 
indorsements,  and  again  negotiate  the  bill."  ^ 

"Where  an| accommodation  bill  is  paid  in  due  course  by  the  party 
accommodated,  the  bill  is  discharged."  ^ 

(iii.)  Where  a  bill  of  exchange  has  been  lost  before  falling 
due  and  not  afterwards  recovered,  the  question  whether  or  not 
a  remedy  upon  the  instrument  can  be  enforced  at  common  law 
will  depend  upon  the  nature  of  the  bill  and  the  form  in  which 
the  defence  is  presented.^  If  the  bill  be  originally  negotiable, 
i.e.,  payable  "  to  C.  D."  or  "  C.  I),  or  order,"  or  "  to  bearer," 
at  common  law  the  acceptor  is  not  bound  to  pay  the  bill  to 
any  one  suing  as  holder  who  refuses  or  is  unable  to  deliver  up 
the  bill.« 

1  S.  69  (1). 

2  S.  90. 

3  S.  59  (2). 
*  S.  59  (3). 

5  Kivg  V.  Zimmerman  (1871),  L.  R.  6  C.  P.  466, 

6  Barnard  v.  Robiruan  (1827),  7  B.  &  C.  90  ;  Ramm  v.  Crowe  (1847),  1  Exch. 
167. 
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By  the  custom  of  merchants  "  the  holder  of  the  bill  shall  present  the 
instrument  at  its  maturity  to  the  acceptor,  demand  payment  of  its  amount, 
and,  upon  receipt  of  the  money,  deliver  up  the  bill.  The  acceptor  paying 
the  bill  has  a  right  to  tlie  possession  of  the  instrument  for  his  own  security, 
and  as  his  voucher  and  discharge  pro  tanto  in  his  account  with  the  drawer."  i 
The  rule  is  the  same  under  the  statute,  which  provides  that  "  where  the 
holder  of  a  bill  presents  it  for  payment,  he  shall  exhibit  the  bill  to  the 
person  from  whom  he  demands  payment,  and  when  a  bill  is  paid  the  holder 
shall  forthwith  deliver  it  up  to  the  party  paying  it."  '^  The  loss  of  a  nego- 
tiable bill,  given  on  account  of  a  debt,  has  been  held  to  be  an  answer  to  an 
action  for  the  debt  as  well  as  to  one  on  the  bill.^  Apparently  an  action  will  lie 
where  a  bill  is  proved  to  have  been  destroyed.^  The  defence  of  loss  could 
not  be  pleaded  in  the  case  of  a  non-negotiable  instrument.^ 

It  is  provided  by  the  Act  that  "  where  a  bill  has  been  lost 
before  it  is  overdue,  the  holder  may  apply  to  the  drawer  to 
give  him  another  bill  of  the  same  tenor,  giving  security,  if 
required,  to  indemnify  the  drawer  "  against  all  claims  on  the 
bill  so  lost ;  in  case  of  refusal  he  can  compel  the  drawer 
to  give  such  duplicate  bill.  Further  "  in  any  action  or  pro- 
ceeding upon  a  bill,  the  Court  or  a  judge  may  order  that  the 
loss  of  the  instrument  shall  not  be  set  up,  provided  an 
indemnity  be  given  to  the  satisfaction  of  the  Court  or  judge 
against  the  claims  of  any  other  person  upon  the  instrument  in 
question."  ^  Protest  may  be  made  on  a  copy  of  a  bill  lost  or 
destroyed.'^  A  loss  or  destruction  does  not  excuse  the  giving 
of  notice  of  dishonour.^ 

(iv.)  "  Where  a  bill  or  acceptance  is  materially  altered 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is 
avoided  except  as  against  a  party,  who  has  himself  made, 
authorised  or  assented  to  the  alteration,  and  subsequent 
indorsers."  ■'  This  will  be  so  whether  the  alteration  is  made 
by  the  holder  himself  or  by  a  stranger  ;  for  "  no  man  shall  be 
permitted  to  take  the  chance  of  connnitting  a  fraud  without 

1  Per  cur.  in  Haiisard  v.  Robinson  (1827),  7  B.  &  C.  at  p.  94:. 

2  S.  52  (4). 

3  Croioe  V.  Clay  (185i),  9  Exch.  604. 

4  Wright  v.  Maidstone  (1855),  24  L.  J.  Ch.  623. 

5  TT'am  v.  Bailey  (1839),  10  A.  &  E.  616. 

6  Ss.  69,  70. 
^  S.  51  (8). 

s  Thackray  v.  Blackett  (1812),  3  Camp.  164. 

3  S.  64  (1),  ante,  pp.  762,  7Go  ;  and  see  the  notes  to  Master  v.  Miller  (171)3), 
1  Smith  L.  C,  12th  ed.,  837. 
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running  any  risk  of  losing  by  the  event  when  it  is  detected."  ^ 
And  again,  "  a  party  who  has  the  custody  of  an  instrument 
made  for  his  benefit  is  bound  to  preserve  it  in  its  original 
state."  If  he  omits  to  do  so  and  thus  loses  his  remedy,  he 
*'  has  no  right  to  complain,  since  there  cannot  be  any  altera- 
tion except  through  fraud  or  laches  on  his  part."  ^ 

The  following  alterations,  in  particular,  are  declared 
material  by  the  Act :  "any  alteration  of  the  date,  the  sum  pay- 
able, the  time  of  payment,  the  place  of  payment  and,  where 
a  bill  has  been  accepted  generally,  the  addition  of  a  place  of 
payment  without  the  acceptor's  assent."  And  it  has  also 
been  held  that  the  alteration  of  the  number  of  a  bank  note,* 
and  the  addition  of  a  maker  to  a  joint  and  several  note,^  are 
material  alterations. 

An  immaterial  alteration  will  not,  however,  affect  the 
validity  of  an  instrument.^  And  it  is  further  provided  by  the 
Act,  in  mitigation  of  the  previous  rigour  of  the  law,  that 
"  where  a  bill  has  been  materially  altered,  but  the  alteration 
is  not  apparent,  and  the  bill  is  in  the  hands  of  a  holder 
in  due  course,  such  holder  may  avail  himself  of  the  bill  as 
if  it  had  not  been  altered,  and  may  enforce  payment  of  it 
according  to  its  original  tenor." '' 

(v.)  A  bill  will  also  be  discharged  in  the  following  cases  : — 

(a)  If  the  acceptor  is  or  becomes  the  holder  of  it  at  or  after 

maturity  in  his  own  right.^ 

(b)  If   the  holder,  at   or  after  maturity,  absolutely  and 

unconditionally  renounces  his  rights  against  the 
acceptor.  Such  renunciation,  however,  in  order  to 
operate  as  a  discharge,  must  bemadein  writing, unless 
the  bill  is  delivered  up  to  the  acceptor.^     Similarly 

1  Per  Lord  Kenyon.  C.  J.,  in  Master  v.  MUler  (1793),  1  Smith  L.  C.  12th  ed..  at 
p.  8i:i 

2  Per  cur.  in  Davidson  v.  Cooper  (1844),  13  M.  &  W.  at  p.  352. 

3  S.  64  (2). 

'  Sufell  V.  Bank  of  England  (1882),  9  Q.  B.  D.  555  ;  Leeds  and  County  Bank 
V.  Walker  (1883),  11  Q.  B.  D.  84  ;    and  see  ante,  p.  S33. 

5  Gardner  v.   Walsh  (1855),  5  E.  &  B.   83. 

6  Aldous  V.  Cornwell  (1868),  L.  R.  3  Q.  B.  573. 
'  S.  64  (1). 

»  S.  61. 

9  See  Jn  re  George,  FrnfCis  r.  Bruce  (1890),  44  Ch.  D.  627  ;  Edwards  v. 
Walters.  [1896]  2  Ch.  157. 
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a  contemporaneous  agreement  for  renewal  must  be  in 
writing,  otherwise  it  is  inadmissible  as  evidence,  for  it 
contradicts  a   written  document/     The  holder  may 
renounce  his   rights   against   any  party  to  the  bill 
before,  at  or  after  maturity ;  but  it  is  provided  that 
this  shall  not  affect  the  rights  of  a  holder  in  due 
course,  without  notice  of  the  renunciation.^  The  holder 
of  a  bill  may  contract  with  the  acceptor  not  to  enforce 
his  remedies   against  him,  and  may   at  the    same 
time  reserve  his  rights  against  those  who  are  liable 
in  the  second  degree,  so  that  the  latter  will  not  be 
discharged.^ 
(c)  An  intentional  cancellation  by  the  holder  or  his  agent, 
if  apparent   on  the   bill,    will    discharge  it.      Such 
cancellation  may  be  so  applied  to  the  signature  of  any 
party  to  the  bill,  and  will  then  discharge  all  parties 
to  whom  the  party  whose  signature  is  so  cancelled 
would  have  been  liable.     An  unintentional,  mistaken 
or  unauthorised  cancellation  is  inoperative,  but  the 
onus  of  proof  will  lie  upon  the  person  who  alleges  such 
want  of  intention  or  authority.* 
The  rules  as  to  capacity  to  incur  liability  on  bills  and  notes 
are  the  same  as  those  which  govern  other  contracts.^    Thus 
an  infant  cannot  make  a  valid  acceptance  even  for  necessaries, 
though  he  may  be  successfully  sued  on  the  consideration.®  A 
corporation  has  power  to  contract  by  bill  where,  upon  a  fair 
construction  of  its  memorandum  and  articles  or  other  instru- 
ment under  which  it  is  constituted,  it  appears  that  such 
power  was  intended  to  be  given. '^ 

Otlier  Xegotiahk  Iitstruinents. 
In  addition  to  the  examples    of  negotiable  instruments 
already  discussed,  there  are  many  others  which  are  recognised 

1  New  London  Credit  Syndicate  v.  Neale,  [1898]  2  Q.  B.  i87. 

2  S.  62. 

3  Muir  V.  Crawford  (1875),  L.  R.  2  H.  L.  Sc.  io6  ;  and  see  Bateson  v.  Gosling 
(1871),  L.  E.  7  C.  P.  9. 

*  S.  63. 

5  S.  22  (1). 

6  In  re  Soltykoff,  [1891]  1  Q.  B.  413. 

7  Peruvian  Ry.  Co.  v.  Thames  Insurance  Co.  (1867),  L,.  K.  2  Ch.  617  ;   and  see 
8  Edw.  VII.  c.  69,  s.  77. 
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in  our  Courts  of  law.  Thus  bankers'  circular  notes  (unless 
restrictively  indorsed)/  India  bonds'^  and  Exchequer  bills  in 
blank  ;  ^  foreign  or  Colonial  Government  bonds,^  stock  ^  and 
scrip  payable  to  bearer  ;  American  railway  bonds  payable  to 
bearer^  and  debentures  payal)le  to  bearer^ — all  these  have 
been  held  to  be  negotiable  instruments.  So  also  the  share 
warrants  to  bearer  issued  by  an  English  company  registered 
under  the  Companies  Acts,  1862 — 1908,  certifying  that  "  the 

bearer  is  entitled  to  one  share  of  £ ,   which  is  fully 

paid  up,  numbered in  the  company."^ 

It  was  formerly  thought  that  no  English  instruments, 
outside  those  akeady  recognised  by  the  Courts  as  negotiable, 
could  become  negotiable  by  custom. ^°  In  Brchuanaland 
Exploration  Co.  v.  London  Tradimf  Bank,^^  the  bearer 
debentures  of  an  English  company  were  held  negotiable, 
there  being  "  sufficient  proof  of  a  mercantile  usage  to  treat 
the  debentures  in  question  in  this  case  as  negotiable."  In 
Eddstein  v.  Schdfr  (0  Co.,^^  Bigham,  J.,  considered  it  was 
"  no  longer  necessary  to  tender  evidence  in  support  of 
the  fact  that  such  bonds  are  negotiable."  Apparently, 
therefore,  such  debentures  are  now  judicially  recognised  as 
negotiable. 

Foreign  instruments  may  become  negotiable  in  England  by 
custom.  The  instrument  must  not  be  expressed  in  any  way 
which  would  negative  negotiability.^^  It  is  important  to 
show,  not  that  the  instrument  is  negotiable  in  the  country 
of  its  origin, ^^  but  that  it  is  transferable  by  delivery,  and 


1  Conflans  Quarry  Co.  v.  Parker  (1867),  L.  R.  3  C.  P.  1. 

2  See  51  Geo.  III.  c.  64,  s.  4. 

3  Brandao  v.  Barnett  (1816),  12  CI.  &  F.  787. 
*  Symons  v.  Mulkern  (1882),  30  W.  R.  875. 

5  Gorgier  v.  MieviUe  (1821),  3  B.  &  G.  45. 

6  Goodwin  v.  Robarts  (1875),  1  App.  Gas.  476  ;  London  and  County  Bank  v. 
London  and  Uiver  Plate  Bank  (1888),  21  Q.  B.  D.  535  ;  Bentinck  v.  London  Joint 
Stock  Bank,  [1893]  2  Gh.  120. 

7  Vcnahles  v.  Barinrj,  [1892]  3  Ch.  527. 

8  Edelstein  v.  Schu'ler  S;  Co.,  [1902]  2  K.  B.  144. 

9  Webb,  Hale  S)-  Co.  v.  Alexamlria  Water  Co.,  Ltd.  (1905),  93  L.  T.  339. 

10  Sec  Crouch  v.  Credit  Fonder  (1873),  L.  R.  8  Q.  B.  374,  now  treated  as 
overruled  by  the  following  cases. 

11  [1898]  2  Q.  B.  658,  678.  following  Goodwin  v.  Robarts  (1875),  1  App.  Caa. 
476,  and  Itumfjall  v.  Metropolitan  Bank  (1877),  2  Q.  B.  D.  194. 

12  [1902]  2  K.  B.  at  pp.   155.  156. 

13  Colonial  Bank  v.  Ilepworth  (1887).  36  Ch.  D.  36. 
'*  Venables  v.  Baring,  [1892]  3  Ch.  527. 
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further  that  it  passes  free  from  defects  in  the  title  of  the 
transferor/ 

The  parties  to  an  instrument  which  is  otherwise  not 
negotiable  cannot  make  it  negotiable  by  contracting  to  that 
effect ;  '^  but  they  may  be  estopped  from  denying  what  they 
had  agreed.^ 

Instances  of  instruments  which  the  Courts  have  refused  to  recognise  as 
negotiable  are  bills  of  lading,-*  postal  orders  not  signed  by  the  payee,^ 
American  railway  share  certificates  with  blank  power  of  transfer,^  share 
certificates  with  blank  indorsement,"  and  Prussian  Consolidated  Bonds.^ 

Iron  warrants  {i.e.,  written  promises  to  deliver  so  many  tons  of  iron  to 
hearer)  are  not  negotiable  ;  '^  but  they  may  be  made  assignable  free  from 
equities.i^ 

1  See  Simmons  v.  London  Joint  Stock  Bank,  [1891]  1  Oh.  at  p.  29i 

2  Dixon  V.  Bovill  (1856),  3  Macq.  H.  L.  0.  1. 

3  See  Goodwin  v.  Roharts  (1875),  1  App.  Gas.  176. 

*  See  Lickbarrow  v.  Mason  (1787),  1  Smith  L.  C,  12th  ed.,  726. 

5  Fine  Art  Society  v.   Uniou  Bank  of  London  (1886),  17  Q.  B.  D.  705. 

6  London  and  County  Bank  v.  London  and  River  Plate  Bank  (1888),  21  Q.  B.  D. 
635. 

7  Colonial  Bank  v.   Cady  (1890),  15  App.  Gas.  267. 

8  Picker  V.  London  and  County  Bank  (1887),  18  Q.  B.  D.  515. 

9  Dixon  V.  Bovill  (1856),  3  Macq.  H.  L.  C.  1. 

10  Merchant  Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.  (1877),  5  Ch.  D.  205. 


Chapter  XI. 

PRINCIPAL  AXD  AGENT    :    PARTNERSHIP. 

When  one  person  gives  another  authority  to  act  in  his 
name  or  on  his  behalf  in  such  manner  as  to  bring  him  into 
legal  relations  with  a  third  party,  the  former  is  called  a 
principal,  the  latter  an  agent,  and  the  contract  between  them 
is  a  contract  of  agency.  "  The  relation  of  principal  and  agent 
requires  the  consent  of  both  parties.  There  must  be  an 
express  or  implied  assent  to,  or  a  subsequent  ratification  of, 
that  relation."^ 

With  some  few  exceptions,  it  may  he  said  that  whatever  a 
man  may  lawfully  do  by  himself,  he  may  do  by  another. 
But  there  are  certain  confidential  or  personal  duties  which 
cannot  be  delegated  to  an  agent.  Thus,  if  a  man  is  engaged  to 
perform  duties  which  involve  the  exercise  of  artistic  skill  or 
of  taste  or  discretion  [e.g.,  to  write  a  book,  or  to  act  or  sing  at 
a  theatre),  he  cannot  hand  such  duties  over  to  a  deputy 
without  the  consent  of  his  employer.-  So  a  special  power  of 
a})pointment  cannot  be  delegated ;  ^  nor  can  consent  to  the 
execution  of  a  power  of  appointment  be  given  by  an  agent.* 
Again,  persons  who  are  wholly  or  partially  incapable  of 
contracting  are  in  like  measure  incapable  of  contracting 
by  agent.  It  by  no  means  follows,  however,  that  a  person 
incapable  of  contracting  on  his  own  behalf  is  incapacitated 
from  acting  as  agent  for  another.  An  infant  may  in  many 
cases  act  as  agent  for  an  adult,  and  (apart  from  special 
legislation  on  this  subject)  a  married  woman  may  act  as  the 
agent  of  her  husband. 

1  Per  cur.  in  Markwick  v.  Hardingham  (1880),  15  Ch.  D.  at  pp.  349,  350. 

2  L.  C.   C.  V.   HobbH  (1897),  75  L.   T.   687  ;   and  sf^e  Combet's  Ctue  (1613),  9 
Rep.   76  a. 

*  Topham  v.  Duke  of  Portland  (18'i3),  32  ]..  .7.  Ch.  257. 
A  Bav!kiiu  V.  Komp  (1803),  3  Eaat,  410. 
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A  contract  of  agency  arises,  like  other  contracts,  by  mutual  agreement. 
But  in  certain  cases  of  so-called  *'  agency  of  necessity  "  a  $'«/«si-relationship  of 
principal  and  agent  is  created  by  operation  of  law — for  example,  a  ship-master, 
or  the  acceptor  of  a  bill  of  exchange  for  the  honour  of  the  drawer,  may  act 
as  agent  by  reason  of  necessity.^  An  agent  of  necessity  is  one  who,  in  a 
special  emergency  without  express  authority  or  the  opportunity  of  obtaining 
it,  is  entitled  to  incur  additional  expense  in  the  protection  of  his  principal's 
interests,  and  thereby  to  bind  his  principal  to  the  necessary  extent. 

The  agreement  forming  the  contract  of  agency  may  be 
either  express  or  implied.  If  the  agent  is  to  execute  a  deed,^ 
he  must  be  appointed  under  seal  by  a  formal  instrument 
sometimes  called  a  power  of  attorney.  If  a  corporation 
appoints  an  agent,  it  must — as  we  have  seen^ — in  some 
cases  make  the  appointment  formally  by  seal.  But,  apart 
from  these  instances,  no  formality  is  necessary  to  a  contract 
of  agency.  An  agent  may  be  appointed  verbally,  even  when 
he  is  appointed  for  the  purpose  of  signing  contracts  in  writing 
to  satisfy  the  Statute  of  Frauds  and  Sale  of  Goods  Act,  1893. "^ 

Further,  agency  may  be  inferred  from  the  relationship  of 
the  parties.  For  instance,  in  partnership  one  partner  is  at 
common  law  the  agent  of  the  firm  for  all  purposes  necessary 
for  carrying  on  their  particular  partnership.-^  And  a  married 
woman  may  be  the  express  or  implied  agent  of  her  husband. 
A  woman  living  with  a  man  as  his  mistress  has  the  same 
implied  authority  to  act  as  his  agent  in  purchasing 
necessaries  as  she  would  have  if  she  were  his  wife.  By 
living  with  her  the  man  holds  her  out  as  his  agent  and, 
if  third  parties  act  upon  the  faith  of  such  holding  out,  the 
man  is  estopped  from  denying  the  agency.  Wherever  it 
is  found  as  a  fact  that  one  person  by  his  conduct  holds 
out  another  as  his  agent,  he  will  not  be  allowed  to  deny 
the  agency  as  against  any  one  who  deals  with  the  apparent 
agent  upon  the  faith  of  such  holding  out.*' 

1  See  the  remarks  of  Lord  Esher,  M.  R.,  in  Gwilliam  v.  Twist,  [1895]  2  Q.  B. 
at  p.  87  ;  and  G.  N.  By.  Co.  v.  Swaffield  (1874),  L.  R.  9  Ex.  132. 

2  Except  when  he  is  merely  executing  a  deed  in  the  name  and  by  the  authority 
of  a  principal,  who  is  actually  present  :    Harrison  v.  Jackson  (1797),  7  T.  R.  207. 

'*  Ante,  pp.  671—673,  and  see  post.  Book  VI.,  Law  of  Persons,  Chap.  VI. 
*  29  Car.  II.  c.  3  ;  56  &  57  Vict.  c.  71  ;  and  see  Heard  v.  ^illey  (1869),  L.  R. 
4  Cb.  548. 

5  See,  further,  post,  p.  8.55. 

6  Pickering  v.  Brisk  (1812),  15  East,  38  ;  and  see  the  remarks  of  BrannvelL  B 
in  Cornish  v.  Abington  (1859),  4  H.  &  N,  at  p.  556. 
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Tims,  persons  who  act  ostensibly  as  directors  of  a  company,  even  if  they 
are  not  yet  duly  and  fully  appointed  directors,  are  agents  of  the  company, 
and  their  transactions  on  behalf  of  the  company  with  others,  who  have  dealt 
with  them  bond  fide  without  notice  of  the  irregularity  in  the  appointment, 
will  bind  the  company.^  So,  where  the  true  owner  of  certain  property  held 
out  A.  as  its  owner,  he  was  held  to  be  estopped  from  setting  up  his  own 
title  against  a  third  person,  to  whom  A.  had  sold  the  property  and  who  had 
taken  it  bond  fide  for  value.-  "  The  doctrine  of  estoppel  is  that  the  person 
estopped  is  precluded  from  denying,  in  the  same  transaction  as  that  in 
which  the  estoppel  arises,  the  truth  of  the  statement  acted  on."  ^ 

Again,  a  person  wlio  appears  on  the  face  of  a  written  contract  to  have 
contracted  as  a  jDrincipal  cannot,  in  order  to  avoid  liability  as  principal, 
show  by  extrinsic  evidence  that  he  contracted  as  an  agent ;  ^  nor  can  he 
show  that  a  contract,  signed  by  him  expressly  as  a  principal,  was  made  by 
him  as  an  agent.^  But  where  A.  signed  a  charterparty  as  charterer,  B.  was 
permitted  to  prove  that  he  was  the  real  charterer  and  X.  only  his  agent.' 

A  contract  of  agency  may  also  be  created  by  ratification. 
Where  A.  purports  to  act  as  agent  for  P.,  either  having 
no  authority  at  all  or  having  no  authority  to  do  that 
particular  act,  the  subsequent  adoption  by  P.  of  A.'s  act 
has  the  same  legal  consequences  as  if  P.  had  originally 
authorised  the  act. 

But  there  can  be  no  ratification,  unless  A.  purported  to  act 
as  agent,''  and  to  act  for  P. ;  and  in  such  a  case  P.  alone  can 
ratify.*^  Nor  can  there  be  any  binding  ratification  of  an 
agreement  which  was  originally  void. 

If  A.  contracts  in  his  own  name,  hoping  that  P.  will  ratify  the 
contract,  and  if  A.  does  not  disclose  the  position  to  the  other  contracting 
party,  P.  cannot  ratify  so  as  to  sue  upon  the  contract.^  A  company  cannot 
ratify  a  contract  made  by  promoters  before  the  company  was  incoi-porated  ; 
for  there  was  no  existing  principal  at  the  time  of  the  contract."  If,  however, 
when  the  contract  is  made,  there  exists  some  one  capable  of  subsequently 
1  See  Biggerstaf  v.  Roivatfs  Wharf,  Ltd.,  [1896]  2  Ch.  93. 
See  the  remarks  of  Kaiwell.  L.J..  in  Burgh-  v.  ConMantiiie,  [19081  2  K.  B.  at 
p.  503,  and  J'/j/ V.  ,«?w«ZZ,>,  [1!I12]  a  K.  B.  282. 

•■'  Prr  ChannL-ll,  J.,  in   Cmijxnua   .\urier(i    Va.<<ron:ufhi   v.  Churchill  A-  Sun    'PM'fil 
1  K.  B.  at  p.  2".l.  '  ■  .   •      J 

^   ll'".l<f>ns  V.  Senior  (ISil),  8  M.  &  W.  834 

■>  Ihnnhle    ^     Hunter  (1818),   12  Q.   B.   310,   followed  in  Formby  Bros.   v.    E. 
±ormlnj,  [lltlOJ  VV.  N.  48;   fJunloj}  Pneumatic  Tyre  Co.   v.   Se^ fridge.  S,'  Co.,  [19ir.] 


•;  Fred.  Drughorn,  L'd.  v.  Uederiaktiehohigel  Transatlantic.  [19191  A.  C.  203. 
'    Woollen  V     Wright  (18G2),  1  H.  &  C.  551.     See  In   re  Tiedemunu  and  I^nlcr- 
mann  Freret,  [1899J  2  Q.  B.  66. 
«   See  Heath  v.  Chilton  (1814),  12  M.  &  W.  632 


"  Kcighleij,  Maxsted  ^'  Co.  v.  Durant,  [1901]  A.  C    210 
I"  Krlncr  v.  Ba.rtrr  (ISdO).    L.  R.   2  C.   P.   174;  Xatal  L, 


„  ...         „       ,.  ,,        ,  —  ,  Land,  St'c,   Co.  v.  Pauline 

Colhery  Syndicate,  [1904]  A.  C.  120.     There  is  nothing  to  prevent  the  company 

?looo°N^^o^^u*'"^^^^"<.^'^''"'^'^^^  terras  after  formation  :   Howard  v.  Patent  Lory  G>. 
(1888),  38  Ch.  D.  156. 
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ratifying  it,  it  does  not  matter  that  his  identity  should  be  nnascevtained  by 
the  agent  at  the  time  of  the  contract.  For  instance,  an  insurance  poUcy  can 
be  taken  out  on  behalf  of  an  unascertained  heir  who  might  afterwards  ratify 
the  contract.^ 

If  an  agreement  is  beyond  the  powers  of  a  limited  company  and  therefore 
Toid,  the  company  cannot  adopt  and  ratify  it.'^  Probably  a  man  cannot 
ratify  a  contract  to  which  his  signature  has  been  forged.^  The  ratification 
of  an  "unauthorised  siguature  not  amounting  to  a  forgery"  is  excepted 
from  section  24  of  the  Bills  of  Exchange  Act,  1882,'*  whereby  a  forged  or 
unauthorised  signature  to  a  bill  is  made  wholly  inoperative. 

Ratification  must  go  to  tlie  whole  of  the  contract.  A  man 
cannot  accept  the  beneficial  part  and  reject  the  rest.'  He  may 
ratify  a  contract  though  he  at  first  repudiated  it  as  not  made 
with  his  authority  ;  -  but  ratification,  once  it  is  made,  cannot 
be  retracted.  It  must  be  made  with  full  knowledge  of  the  facts 
of  the  case  :  '  it  is  not  valid  if  induced  by  the  misstatements 
of  a  third  party,  even  if  they  were  innocently  made.''  If  one 
man  pays  another's  creditors  for  him,  the  debtor  may  ratify 
his  friend's  act.  But  the  creditors  may,  if  they  like,  return 
the  money  so  paid  ;  and  in  that  case  the  debtor  cannot 
ratify  or  profit  by  the  payment.'^ 

Ratification  of  a  contract  relates  back  to  the  time  of  the 
original  contract.  It  must  be  made  within  a  reasonable 
time  :  a  man  cannot  bind  the  other  party  to  the  contract 
by  a  ratification  made  after  the  time  has  arrived  for  per- 
formance.^*^ In  general,  if  a  thing  must  be  done  by  a  certain 
time  or  not  at  all,  ratification  cannot  take  place  after  that 
time.  A  principal  has,  however,  been  allowed  to  ratify  an 
insurance  contract  after  loss  and  even  with  knowledge  of  the 
loss  ;  he  has  further  been  allowed  to  ratify  an  ofifer  accepted 
on  his  behalf  w^hich  to  his  knowledge  has  since  been  with- 

1  Hagedorn  v.  Oliverson  (181i),  2  M.  &  S.  485  ;  and  see  Lyell  v.  Kennedy 
(1889),  li  App.  Gas.  437. 

2  See  Eirhe  v.  AMiin-y  Carrimjc  Co.  (lS7o).  L.  R.  7  H.  L.  (ISS. 

3  Brook  V.  Hook  (1871),  L.  R.  6  Ex.  89  ;  but  see  the  remarks  of  Lord  Blackburn 
ixL  M'Kenzw  v.  British  Linen  Co.  (1881),  6  App.  Gas.  at  p.  99. 

*  45  &  46  Vict.  c.  61. 

5  See  Bristow  v.  Whitmore  (1861),  9  H.  L.  Gas.  391. 

6  See  Soames  v.  Spe?icer  (1822)^,  1  Dowl.  &  R.  32  ;  Simpson  v.  Eggington  (1855), 
10  Exch.  845. 

'  Marsh  v.  Joseph,  [1897]  1  Ch.  213  ;  see  Bancroft  v.  Heath  (1900),  5  Com. 
Cas.  110. 

8  See  Biggar  v.  Bock  Life  Assurance  Co.,  [1902]  1  K.  B.  516. 

9  Walter  v.  James  (1871),  L.  R.  6  Ex.  124. 

w  Metropolitan  Asylums  Board  v.  Kingham  (1890),  6  Times  L.  R.  217. 


844  PRINCIPAL    AND    AGENT. 

drawn.^  Moreover,  ratification  cannot  be  allowed  to  pre- 
judice the  rights  of  third  parties, -or  to  operate  so  as  to 
divest  an  estate  once  vested.^ 

Thus,  if  a  landlord  must  give  notice  to  quit  v.  L.iin  a  certain  time,  he 
will  not  l»c  allowed  to  ratify  after  that  time  an  unauthorised  notice  previously 
given  on  his  behalf.**  So  also,  where  X.  and  Y.,  partners,  agreed  that  the 
survivor  of  them  should  have  an  option  of  buying  the  dead  man's  share,  if 
notice  were  given  to  the  deceased's  executors  within  a  certain  time  after 
death,  it  was  held  that  an  unauthorised  notice  given  within  the  time  could 
not  be  ratified  after  the  time  had  expired.^ 

Mere  non-intervention  is  not  ratification  :  there  must  be 
words  or  conduct  which  make  it  clear  that  the  principal 
intends  to  ratify."  Subject  to  this  qualification,  ratification 
may  be  either  express  or  implied,  except  that  ratification 
of  the  execution  of  a  deed  must  itself  be  by  deed.' 

An  agent's  authority  cannot  exceed  the  powers  of  his 
principal ;  in  other  words,  an  agent  cannot  do  that  which 
his  principal  could  not  do.^  The  authority  may  be  conferred 
and  definedby  words  written  or  spoken,  or  by  inference  from 
the  course  of  dealing  between  the  parties.  If  the  authority 
is  so  ambiguously  expressed  that  two  courses  of  action  are 
open  to  the  agent,  and  the  agent  in  good  faith  acts  in  one  way 
though  the  principal  intended  him  to  act  in  the  other,  the 
principal  will  be  bound  by  the  agent's  act.^  In  carrying  out 
that  which  he  is  authorised  to  do,  an  agent  has  implied 
authority  to  do  whatever  may  be  ordinarily  necessary  for  or 
properly  incidental  to  the  purpose.  Thus  notice  to  an  agent 
of  any  fact  material  to  the  transaction  in  which  he  is  then 
employed  as  agent  is  notice  to  the  principal.-''  But  the 
knowledge  of  or  notice  to  a  man  who  is  not  employed  in 

1  See  Williams  v.  Xorth  China  Insurance  Co.  (1876),  1  C.  P.  D.  757  ;  Bolton 
V.  Lamhprt  (\9,i%),  \\  Cli.  D.  29.");  In  re  Tiedeviann  and  Ledermann  Frires,  [1899] 
2  Q.  li.  66.  But  these  decisions  are  not  wholly  authoritative  :  see  Flemiiig  v.  Bank  of 
New  Zealand,  [1900]  A.  C.  at  p.  587. 

*  Donellij  V.  Popham  (1807),  I  Taunt.  1;  In  re  Gloucester  Municipal  Election 
Petit  Ion,  [1901]  1  K.  B.  fiHH. 

3  See  Lyell  v.  Kennedij  (1889),  14  App.  Cas.  at  p.  462. 

*  Doe  d.  Mann  v.  Walters  (183u;,  10  B.  &  C.  626. 
'•>  Dibbins  v.  Dibbins,  [1896]  2  Oh.  348. 

8  Moon  V.   y'owrrs  (ISCu),  8  0.  B.  N.  S.  611. 
'■  Maj/or  of  Oxford  v.  Croio,  [1893]  3  Ch.  535. 
»  Poullon  V.   L.   ^  S.   W.  liy.   Co.  (1867),  L.  R.  2  Q.  B.  534. 
B  Irelarid  v.  Livingston  (1872),  L.  R.  5  H.  L.  395,  416. 

"  See  .Socicte  Generate  de  Paris  v.  Tram  ways  Union  Co.  (1884),  14  Q.  B.  D.  424^; 
In  re  Payne  S{  Co.,  [1904]  2  Ch.  608. 
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the  transaction  is  immaterial,  although  he  ma}'  be  acting  as 
agent  for  the  same  principal  in  some  other  transaction.^ 

With  regard  to  the  extent  of  their  authority,  agents  may  be 
divided  into  two  classes,  general  and  particular.  A  general 
agent  has  implied  authority  from  his  principal  to  do  every- 
thing that  general  agents  usually  do  m  the  class  of  business 
in  which  he  is  engaged.  But  the  authority  of  a  particular 
agent  is  confined  to  the  particular  business  which  he  is 
employed  to  do,  and  is  restricted  by  any  instructions  which 
he  may  have  received  from  his  principal  as  to  the  conduct 
of  that  particular  business.  Thus  a  gentleman's  groom, 
who  sells  a  horse  for  him  privately,  has  no  implied  authority 
to  warrant  the  horse  sound.  But  the  groom  of  a  horse- 
dealer  would  have  such  authority,  because  grooms  of  horse- 
dealers  are  general  agents,  and  usually  do  warrant  their 
masters'  horses  to  be  sound. - 

An  agent,  authorised  to  take  payments  of  money,  has  no  authority 
(unless  it  be  customary  in  that  particular  business)  to  accept  anytliino: 
instead  of  cash — for  example,  a  cheque^  or  bill  of  exchange.'*  An  agent 
authorised  to  receive  payment  for  goods  in  a  shop  is  not  necessarily 
authorised  to  receive  payment  elsewhere. 

The  authority  of  an  agent  to  pay  his  principal's  debt  implies  authority 
to  promise  to  pay  it.''  An  agent,  acting  as  manager  of  a  beer-house,  may 
order  cigars  for  sale  therein.'^  An  agent,  acting  as  manager  of  a  ship,  may 
pledge  the  owners'  credit  for  repairs.'  A  hospital  matron  may  pledge  the 
credit  of  the  committee  of  management  for  meat  for  the  hospital.^  A  railway 
com])auy'.s  general  manager  may  pledge  its  credit  for  the  cost  of  medical 
assistance  to  one  of  its  servants  ;  -^  but  a  station-master  has  no  implied 
authority  to  do  the  like  for  medical  assistance  to  a  passenger  who  is  injured 
in  an  accident. ^^  A  coachman,  as  such,  has  no  implied  authority  to  pledge 
his  master's  credit  for  forage  supplied  for  the  horses.^^ 

The  manager  of  an  estate  has  implied  authority  to  gi-nnt  the"  usual 
lea.ses  (though  a  steward    might  not  have  authority  to  grant  a  lea.se  for 

1  Morrison  v.  Universal  Marine  Insurance  Co.  (1873),  L.  R.  8  Ex.  197  ;  and 
see  Blackburn  v.  Vigors  (1887),  12  App.  Gas.  at  pp.  537,  541. 

2  Hoicard  v.  Sheicard  (1866),  L.  R.  2  C.  P.  148. 

3  See  Pape  v.  Westacott,  [1894]  1  Q.  B.  272  ;  Blumberg  t.  Life.  cS'c.  Corpora- 
tion, [1897]  1  Ch.  171. 

*  Hine  v.  Steamship  Insurance  Syndicate  (1895),  72  L.  T.  79. 

5  In  re  Hale,  Lilley  v.  Foad,  [1899]  2  Ch.  107. 

6  Watteau  v.  Fenwick,  [1893]  1  Q.  B.  346.  See  Edmunds  v.  Bushell  (1865), 
L.  R.  1  Q.  B.  97. 

7  The  Huntsman,  [1894]  P.  214. 

8  Real  and  Personal  Advance  Co.  v.  Phalempin  (1893),  9  Times  L.  R.  569. 

9  Walker  v.  G.  W.  Ry.  Co.  (1867),  L.  R.  2  Ex.  228. 

10  Co.T  V.  Midland  Counties  Ry.  Co.  (1849),  3  Exch.  26S. 
"  Wright  v.  Glyn.  [liUVI]  1  K.  B.  745. 
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a  terra  of  years')  and  to  give  and  accept  notices  to  (juit,  which  a  rent 
collector  conld  not  do.^  An  agent,  authorised  to  sell  proj)erty  for  the 
owner  and  to  acceiit  a  connnission  on  the  actual  purchase  price,  has 
implied  authority  to  make  a  binding  contract  and  sign  the  same.^  In 
general,  an  agent  employed  to  find  a  ])urcliaser  would  not  have  power 
to  make  the  contract  of  sale."* 

An  agent  has  no  authority  to  give  persons  into  custody,  unless  he  cannot 
properly  carry  out  his  duty  otherwise.^  A  hank  manager  has  no  such 
implied  authority.'' 

An  agent  has  ordinarily  no  authority  to  borrow  on  the  princij^al's  behalf 
so  as  to  bmd  him."  But  "  where  money  is  borrowed  on  behalf  of  a  principal 
by  an  agent,  the  lender  believing  that  the  agent  has  authority  though  it 
turns  out  that  his  act  has  not  been  authorised,  or  ratified,  or  adopted  by 
the  principal,  then,  although  the  principal  cannot  be  sued  at  law,  yet  in 
equity,  to  the  extent  to  which  the  money  borrowed  has  in  fact  been  applied  in 
paying  legal  debts  and  obligations  of  the  principal,  the  lender  is  entitled  to 
stand  in  the  same  position  as  if  the  money  had  originally  been  borrowed  liy 
the  principal."  ^ 

Authority  to  sell  goods  did  not  at  common  law  include  authority  to  pawn 
them.  But  by  the  Factors  Act,  1S80,^  where  a  "  mercantile  agent"  (who 
is  defined  as  a  person  "  having  in  the  customary  course  of  his  business  as 
such  agent  authority  either  to  sell  goods,  or  to  consign  goods  for  the 
purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the  security  of 
goods")  is,  with  the  consent  of  the  owner,  in  possession  of  goods  or  of  the 
documents  of  title  to  goods,  then  any  sale,  pledge  or  other  disposition  of 
the  goods  made  by  him  when  acting  in  the  ordinary  course  of  his  business 
(that  is,  as  lie  would  act  if  duly  authorised  i*^)  is,  subject  to  the  provisions 
of  the  Act,  as  valid  as  if  he  were  expressly  authorised  so  to  do  by  the  owner 
of  the  goods,  provided  the  person  taking  the  goods  acts  in  good  faith  and 
has  no  notice  that  the  other  is  acting  witiiout  authority.  Any  such 
disposition  of  goods  is  valid  notwithstanding  the  determination  of  the 
ctiusent,  unless  the  person  taking  the  goods  has  notice  tliat  the  consent  has 
determined.^'  Thus  it  has  Ijeen  held  that  a  retail  trader,  who  had 
received  goods  from  a  wholesale  manufacturer  ostensibly  on  sale  or 
return,  was  a  meicantile  agent  and  liad  implied  authority  to  pledge  the 
goods.12 

1  CollejL  V.  Gardner  (1856),  21  Beav.  540. 

2  Pearse  v.   Boulter  (I860),  2  F.  &  F.  133. 

3  Rosenbaum  v.  Belson,  [1900]  2  Ch.  267. 

*  Chadburv  v.  Moore  (1892),  61  L.  J.  Ch.  674. 

•'■'  Abrahams  v.   Deakin,  [1891]  1  Q.  B.  516. 

6  Bank  of  New  South  Wales  v.  Oivston  (1879),  4  App.  Cas.  270. 

'  Brochlcshii  V.  Temperance  Permanent  Jjviltiing  Society,  [1895]  A.  C.  173;  and 
see  Fnj  v.  SnlelUe,  [1912]  H  K.  B.  282. 

8  Per  Romer,  L.  J.,  in  Bannatyne  v.  Maclver,  [1906]  1  K.  B.  at  p.  109  ;  and 
s.  e  In  re  Wre.rham,  JfU:,  Jly.  Co.,  [1899]  1  Ch.  440;  Reversion.  S'c,  Co.,  Ltd.  v. 
Miiison  Cotway,  Ltd.,  ri91Hl  1  K.  B.  364;  In  re  Harris  Calculatiny  Machine  Go., 
[1914J  1  Ch.  920. 

9  52  &  53  Vict.  c.  45,  s.  2  ;  and  see  Weiner  v.  Harris,  [1910]  1  K.  B.  285. 

'0  See  Oppenheimer  v.    Attenborough  Hf  Sons,  [1908]  IK.   B.   221. 

11  Bigys  v.  Evans.  [1894]  1  Q.  B.  88. 

"    ]Veiner  v.  //arris,  [1910]  1  K.  B.  285. 
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Where  the  contract  of  agency  is  such  that  the  principal 
reHes  on  the  agent's  skill  and  discretion  or  on  his  personal 
discharge  of  the  matters  to  be  done,  the  agent  cannot  delegate 
his  powers  to  any  one  else,  unless  the  principal  expressly  or 
impliedly  consents  or  unless  trade  usage  permits.^  Generally, 
where  a  sub-agent  is  appointed,  in  the  absence  of  a  special 
agreement  there  is  no  privity  between  the  sub-agent  and  the 
principal ;  -  the  sub-agent  is  accountable  to  the  agent,  the 
agent  to  the  principal. 

If  one  man  acts  as  agent  for  another,  he  is  not  necessarily 
entitled  to  be  rewarded  for  his  services.  But  generally  there 
is  a  contract  for  his  remuneration,  either  express  or  implied 
from  circumstances  w^hich  show  that  it  was  intended  that  he 
should  be  remunerated  at  such  rate  as  is  customary  in  the 
particular  kind  of  business,  or  at  a  reasonable  rate.  Where  he 
works  as  a  solicitor,  as  an  auctioneer  or  in  any  other  capacity 
in  which  remuneration  is  usually  charged,  it  will  be  presumed 
that  he  is  to  be  paid  at  the  usual  rate.  If  he  is  to  have  no 
reward,  an  action  will  not  lie  to  compel  him  to  give  his 
services  ;  but  if  he  begins  the  work  and  is  negligent,  he  will 
be  liable  for  such  negligence,  although  he  is  working 
gratuitously. 

If  he  is  to  be  paid  for  his  services  as  agent,  he  is  liable  for 
the  results  of  his  want  of  skill  and  of  reasonable  diligence. 
If  he  is  grossly  unskilful  or  negligent  or  dishonest,  or  if  he 
fails  to  keep  proper  accounts,^  he  may  lose  his  commission. 
And  he  must  make  good  to  his  principal  any  loss  which  is  the 
natural  consequence  of  his  omission  to  take  proper  care,  or  of 
any  other  breach  of  duty  on  his  part."^  Where  he  is  employed 
for  a  definite  period  {e.g. ,  as  a  commercial  traveller  for  live 
years),  there  is  an  implied  contract  that  he  shall  have  a  chance 
to  earn  his  commission  during  that  time ;  so  if  the  principal's 
factory  is  burnt  down,  he  will  not  be  discharged  from  his 

1  See  De  Bussche  v.  Alt  (1877),  8  Ch.  D.  286  ;  Bell  v.  Balls,  [1897]  1  Ch.  663  ; 
and  the  remarks  of  Lord  Esher,  M.  R.,  in  Gwilliam  v.  Twist,  [1895J  2  Q.  B.  at 
p.  86. 

2  See  Montagu  v.   Fonvood,  [1893]  2  Q.  B.  350. 

3  White  V.  Lincoln  (1803),  8  Ves.  363  ;  and  see  Hurst  v.  Holding  (1810),  3 
Taunt.  32. 

^  See  Sal»psen  ^-  Co.  v.  Rederi  AUieholaget  XordMjernan,  [1905]  A.  C.  302;  Wild 
Bhuidell  V.  Stejjhens,  [1919]  1  K.  B.  520. 
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contract  to  employ  the  agent.^  If  an  agent  is  employed  to 
find  a  purchaser  for  certain  property  and  is  to  have  a  fixed 
commission  if  successful,  he  can  claim  nothing  on  a  quantimi 
meruit  if  he  fails.^  If  he  finds  a  purchaser  and  the  seller 
will  not  complete  the  sale,  he  can  recover,^  for  if  the  act 
of  his  principal  prevents  him  from  earning  his  commission, 
he  can  claim  damages  for  breach  of  the  contract  of  agency.* 
If  the  principal  revokes  his  agent's  authority  before  the 
contract  is  fully  performed,  and  he  is  not  forbidden  to  do 
so  by  the  agreement,  the  terms  of  the  contract  and  the 
facts  of  the  case  must  be  examined  in  order  to  determine 
whether  the  parties  intended  that  the  agent  should  be 
remunerated  for  services  rendered  before  revocation.^ 

An  agent  can  recover  no  commission  on  any  business  w^hich 
is,  obviously  or  to  his  knowledge,  unlawful,*^  for  example  on 
an  illegal  insurance  transaction.'^  A  promise,  express  or 
implied,  to  pay  commission  in  respect  of  contracts  made  null 
and  void  by  the  Gaming  Act,  1845,  is  itself  made  void  by  the 
Gaming  Act,  1892.^ 

A  principal  must  make  good  to  his  agent  all  losses  or 
expenses  incurred  by  the  agent  in  the  proper  execution  of 
his  duty,^  unless  they  arise  over  some  business  which  the 
agent  knew^  was  unlawful,^"  or  unless  they  arise  by  the 
agent's  own  fault  ^^  or  out  of  transactions  which  are  outside 
the  scope  of  the  agency.^' 

An  agent  may  not  take  any  surreptitious  profit  in  the 
course  of  his  agency.^^  If  he  does  so,  it  is  a  fraud  upon  his 
principal,  who  may  thereupon  repudiate  the  contract.  x\u 
agent  must  act  in  the  interests  of  his  principal  and  must 

I  Turner  v.  Goldsmith,  [1891]  1  Q.  B.  544 ;  Reigutc  v.  f'nion  Manufactuihuj,  J^c, 
Co.,  [19181  1  K.  B.  592. 

-  See  M'Leod  v.  Artola  (1889),  6  Times  L.  R.  68  ;  and  arite,  pp.  744— 74.s. 

3  Prickett  V.  Badger  (1856),  1  C.  B.  N.  S.  296. 

*  Inchbald  v.  Western  Neilgh.erry  Co-ffee  Co.  (1864),  17  C.  B.  N.  S.  733. 

5  See  Noah  v.  Owen  (1886),  2  Times  L.  R.  364. 

6  Hainet  v.  Busk  (1814),  5  Taunt.  521. 

7  Allkins  V.  Jupe  (1877),  2  C.  P.  D.  375. 

8  55  Vict.  c.  9,  8.  1  ;  and  see  ante,  p.  78t). 

9  See  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685  ;  Johnson  v.  Kearley,  [1908]  2 
K.  I'..  514  ;   Inrr  Famotnui.Sr..  (■"■]>..  Ltd..  [I'.lH]  2  Ch.  271. 

10  See  Levy  v.    Warburton  (1901),  70  L.  J.  K.  B.  708. 

II  Ellis  V.  Pond,  [1898]   1  Q.   B.  426. 

12  Coates  V.  Pacey  (1892),  8  Times  L.  R.  474. 

13  See  Grant  v.   Gold  Exploration  Syndicate,  [1900]  1  Q.  B.  233. ' 
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fully  disclose  his  ov/n  personal  interest.  He  may  not  purchase 
from,  or  sell  to,  his  principal  without  the  latter's  knowledge 
and  consent/  Any  secret  profit  received  by  the  agent  must 
be  accounted  for  and  paid  over  to  the  principal ;  if  it  is 
not,  the  principal  can  recover  it  as  money  received  to  his 
use." 

Thus  even  if  an  agent  advises  his  principal  in  good  faith,  a  secret  bribe 
to  the  agent  will  avoid  the  contract.^  But  if  the  principal  knew  that  his 
agent  usually  received  money  from  third  persons,  and  omitted  to  inquire 
how  much  was  received,  he  cannot  say  this  was  a  secret  profit.'* 

A  secret  profit  made  by  a  company  director  in  the  conduct  of  the  company's 
business  must  similarly  be  accounted  for  and  given  up  to  the  shareholders.^ 

An  agent  making  a  secret  profit  will  apparently  not  be  allowed  to  keep 
liis  other  remuneration,  if  he  has  been  dishonest.^ 

Under  the  Prevention  of  Corruption  Act,  1906,''  an  agent  who  corruptly 
accepts  any  gift  or  consideration  for  doing,  or  forbearing  to  do,  any  act  in 
relation  to  his  principal's  affairs  is  guilty  of  a  misdemeanour. 

If  a  contract,  induced  by  bribing  an  agent,. be  disadvan- 
tageous to  the  principal,  the  principal  can  not  only  recover 
the  bribe  from  the  agent,  but  also  the  amount  of  his  conse- 
quential loss  either  from  the  agent  or  from  the  giver  of  the 
bribe. ^ 

When  a  man  makes  a  contract,  he  may  either  : — 

(a)  expressly  state  that  he  is  agent  for  P.  ;  or 

(b)  say  that  he  is  agent  without  mentioning  for  whom 

(that  is,  not  disclosing  his  principal) ;  or 

(c)  contract  as  principal. 

And  in  each  of  these,  three  cases,  he  may  be  : — 
(i.)  really  agent  for  P.  ; 
(ii.)  really  principal ; 

1  RothschiU  V.  Brookman  (1831),  5  E.  E.  273  ;  Robinson  v.  Mollett  (1874), 
L.  R.  7  H.  L.  802. 

2  Powell  ^  Thomas  v.  Evan  Jones,  ^  Co.,  [1905]  1  K.  B.  11  ;  NiteduU  Tae/id.stik- 
fahrik  v.  Bruster,  [1906]  2  Ch.  671. 

3  Shipway  v.  Broadwood,  [1899]  1  Q.  B.  369  ;  and  see  ante,  pp.  733,  734. 

*  Great  Western  Insurance  Co.  v.  Cunlife  (1869),  L.  R.  9  Ch.  525  ;  Baring  v. 
Stantoji  (1876),  3  Oh.  D.  502. 

5  See  Archer's  Case,  [1892]  1  Ch.  322. 

6  See  Andrews  v.  Ramsay,  [1903]  1  K.  B.  635  ;  Hippisley  v.  Knee  Bros.,  [1906] 
1  K.  B.  1  ;  and  Nitedals  Taendstikfabrik  v.  Bruster,  supra. 

■^  6  Edw.  VII.  c.  31  ;  6  &  7  Geo.  V.  c.  64  :  and  see  ante,  pp.  364,  365. 
8  Mayor  of  Salford  v.  Lever,  [1891]  1  Q.  B.  168. 
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(iii.)  he  may  think  that  he  ia  agent  for  P.,  though  he 

is  not ;  or 
(iv.)  he  may  know  that  he  is  not  agent  for  P.,  though 

he  chooses  to  say  that  he  is. 

As  to  (ii.),  if  he  is  really  principal,  it  is  his  contract ;  he 
can  sue  and  he  sued  upon  it.  The  fact  that  he  said  he  was 
acting  as  agent  for  somehody  else  does  not  matter,  unless  the 
deception  has  materially  prejudiced  the  other  party  to  the 
contract.^ 

As  to  (iii.)  and  (iv.),  if  he  is  not  agent  for  P.,  or  if  he  is 
his  agent  in  some  matters,  hut  in  making  this  contract  was 
exceeding  his  authority,  there  is  no  contract.  For  the  other 
party  thinks  he  is  contracting  with  P.,  and  P.'s  mind  is  not 
(id  idem  ;  P.  cannot,  therefore,  he  sued  on  the  contract.  Nor 
can  the  agent ;  for  the  other  party  never  thought  he  was  con- 
tracting with  the  agent  personally.  But  the  agent  can  be 
sued  on  his  implied  warranty  that  he  had  authority  to  contract 
as  agent  for  P.,  and  is  liable  for  all  damage  sustained  in 
consequence  of  his  want  of  authority.-  He  is  liable  on  the 
implied  warranty  whether  he  acted  in  a  bond  fide  belief  that 
he  had  authority  or  not ;  if  he  either  knew  or  ought  to  have 
known  that  he  had  no  authority,  he  can  also  be  sued  in  tort 
for  fraudulent  misrepresentation.^ 

In  an  action  for  breach  of  warranty  of  authority  the  plaintiff  can  recover 
liis  actual  consequent  loss,  and  also  the  profit  which  he  would  have  got  had 
the  agent  possessed  the  pretended  authority.^  But  the  agent  will  not  be 
liable  if,  at  the  time  when  he  purported  to  act  as  agent,  lie  expressly  stated 
that  he  had  not  then  got  authority.^  The  alleged  principal,  as  we  have 
seen,*'  may  always  ratify  a  contract  which  another  has  made  professedly  a& 
his  agent. 

Questions  often  arise  as  to  who  can  sue  and  who  should  be 
sued  on  a  contract  entered  into  by  an  agent.     If  he  really 

1  Srhmall:  v.  Avery  (1851),  16  Q.  B.  65.-,  ;  Harper  v.  Viqerst,  [I'JOit]  2  K.  B.  549. 

=  rWrnv.  Wrig/if  (\ST,7).  8  E.  c«c  H.  (147  ;  Bank  of  England  v.  Cutler,  [1908]  2 
K.  B.  208  ;    Yonge  v.  Toi/nhee,  [IDIO]  1  K.  li.  21.5. 

s  Polhill  V.  IVaKer  (1832),  3  B.  &  Ad.  114. 

♦  Simons  v.  Patclutt  (1857).  7  E.  &  B.  568  ;  (Godwin  v.  Fra?ici.'<  (1870),  L.  K.  '>  C.  P. 
2'.t.-. 

s  Halbot  V.  Lena,  [1901 J  1  Ch.  314. 

6  See  ante,  p.  842. 
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was  the  duly  authorised  agent  for  P.,  then  in  every  case  P. 
can  sue  on  the  contract,  because  it  is  from  him  that  the 
consideration  moves.  Or  the  agent  can  sue  instead  of  P., 
unless  he  disclosed  P.  as  his  principal  at  the  time  of  making 
the  contract.  And  even  in  that  case  certain  classes  of  agents 
(factors,  carriers,  &c.)  may  by  virtue  of  their  special  property 
sue  with  their  principal's  consent.  But  a  broker  or  a  del 
credere  agent  cannot  sue,  if  he  disclosed  his  principal  at  the 
time  of  the  contract.^  A  defendant  can  always  set  up 
against  an  agent  what  would  be  a  defence  against  his  prin- 
cipal. Similarly  if  the  principal  sues,  anything  can  be  set 
up  against  him  which  would  have  been  a  defence  against  his 
agent,  if  the  agent  had  been  able  to  sue  and  had  in  fact  sued.'- 

If  the  principal  is  disclosed  at  the  time  of  the  contract,  he 
is  the  right  person  to  be  suetl.  The  agent  cannot,  as  a  rule, 
be  sued  unless  he  has  purposely  pledged  his  personal  credit  or 
signed  the  written  contract  so  as  to  bind  himself.^  As  we 
have  seen,  the  agent  may  be  sued  if  he  warranted  himself  to 
have  an  authority  which  he  did  not  in  fact  possess.  If  he 
has  contracted  on  l)ehalf  of  a  fictitious  or  non-existent  person, 
or  of  a  person  who  cannot  contract,  the  agent  is  personally 
liable.'*  By  mercantile  usage  a  British  agent  contracting  on 
behalf  of  a  foreign  principal  has  ordinarily  no  authority  to 
pledge  his  credit ;  he  will  be  personally  liable,  unless  it 
plainly  appears  from  the  contract  itself  or  from  the  sur- 
rounding circumstances  that  he  was  authorised  to  establish 
privity  between  the  foreign  principal  and  the  third  party,  in 
which  case  the  foreign  principal  alone  is  liable.^ 

If  the  principal  be  not  disclosed  at  the  time  of  making 
the  contract,  the  agent  is  personally  Kable.  But  if  the 
principal  be  disclosed  after  the  contract  is  made,  but 
before    judgment    has    been   obtained    against   the    agent, 

1  See  Fairlie  v.  Fento7i  (1870),  L.  K.  5  Ex.  169,  and  post,  p.  85:1 

2  George  v.  Clagett  (1797),  7  T.  K.  359  ;  and  see  Montagu  v.  Foncood,  [1893] 
2  Q.  B.  350. 

3  See  Dramburg  v.  Pollitzer  (1873),  28  L.  T.  470.  As  to  the  liability  of  an 
agent  who  signs  a  negotiable  instrument,  see  ante,  pp.  822,  823 

4  See  Kelner  v.   Baxter  (1866),  L.  R.  2  C.  P.   17i. 

'■>  Malcolm  v.  //(^wZ^  (1893).  63  L.  J.  Q.  B.  1  ;  Harper  S'  Son^  v.  Keller,  Br //ant  .V 
/■"..  Ltd.  (1915),  113  L.  T.  175  ;  Miller,  Gihb  .«•  Co.  v.  Smith  4'  Tyrfr,  Ltd.,  [1917] 
'2  K.  B.  141. 
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the  otlier  party  may  elect  to  sue  the  principal.^  If, 
however,  he  knew  at  the  time  of  making  the  contract  who 
was  the  real  principal,  though  the  name  was  not  mentioned, 
and  yet  elected  to  give  credit  to  the  agent,  he  cannot  after- 
wards sue  the  princii)al.- 

Where  an  aj^ent  contracts  under  an  airreenient  in  which  are  words 
indicating:  agency,  he  is  not  personally  liable,  unless  the  usage  of  trade  has 
that  effect.^  Where  an  agent  signs  a  written  contract  as  if  intending  to 
contract  personally,  parol  evidence  is  inadmissible  to  discharge  the  agent, 
but  is  a(iniissible  to  charge  the  principal.  It  is  admissible  to  prove  that 
the  professed  agent  is  in  fact  the  real  principal.^  If,  however,  at  the  time 
of  making  the  contract  by  which  the  agent  rendered  himself  personally 
liable,  a  distinct  collateral  and  contemporaneous  agreement  is  entered  into 
that  the  agent  should  not  be  personally  liable,  evidence  of  that  agreement 
is  admissible  to  prove  that  there  never  was  such  a  (contract  as  alleged.* 

Various  Classes  of  Agents. 

AVe  have  already  distinguished  a  general  agent  from  a 
])articular  agent."  It  is  necessary  to  deal  here  with  certain 
other  special  classes  of  agents. 

A  factor  is  an  agent  entrusted  with  the  possession  as  well 
as  the  disposal  of  ])roperty  and  is  therefore  by  the  nature  of 
his  employment  authorised  to  receive  payment  for  the  goods 
of  which  he  disposes.'  Unless  otherwise  directed  by  his 
])rincipal,  a  factor  to  whom  goods  are  entrusted  for  sale  may 
sell  them  in  his  own  name*  and  at  his  own  price. ^  He  may 
give  reasonable  credit;^"  if  trade  usage  permits,  he  may 
warrant  the  goods, '^  and,  as  we  have  seen  above,  he  may 
validly  })ledge  them.  Unless  it  is  expressly  agreed  to  the 
contrary,  a  factor  has  by  custom  a  lien  over  his  principal's 
goods  for  all  lawful  claims  arising  out  of  the  agency. 

I  Thomson  v.  Davenport  (1829),  0  R.  &  C.  78. 

*  Paterso7i  v.  Gandasequi  (1812),  15  East,  62  ;  Addison  v.  Gandasequi  (1812),  4 
'Jaunt.  .■,74  :   Dinni  v.  Xrivton  (  1884).  1  (".A:  K.  278. 

«  Fleet  V.  Murton  (1872),  L.  R.  7  Q.  B.  126  ;  and  see  Armstrong  v.  Stoket 
(1872),  L.  R.  7  Q.  B.  at  p.  605. 

*  Carr  v.  Jackson  (1852),  7  Exch.  382. 

'■  Wake  V.  Harroj)  (1862),  31  L.  J.  Ex.  451. 

6  Ante,  p.  S45. 

'  See  Drinkwater  v.    Goodwin  (1775),  1  Cowp.   251  ;     and  ante,  p.   ^W. 

"  Ex  parte  Dixon  (1876),  4  Ch.  D.  1H3. 

«  Smart  v.  Sandars  (18i6),  3  C.  B.  380.  I 

»"  See  Houghton  v.  Matthews  (1803),  3  B.  &  P.  at  p.  489. 

'»   Dtngle  v.   Hare  (1859),  7  C.  B.  N.  S.  145. 
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Brokers  are  only  employed  to  buy  and  sell  goods  ;  they  are 
not  put  in  possession  of  them.  A  broker  has  no  implied 
authority  to  contract  in  his  own  name.  When  he  has  made 
the  contract,  his  authority  ceases  :  he,  therefore,  cannot 
alter  or  annul  the  contracts  which  he  makes  for  his 
principal.^  He  may  sign  the  memorandum  required  by 
the  Sale  of  Goods  Act  as  agent  for  both  parties.^  He  may 
be  sued  on  an  implied  warranty  of  authority ;  ^  he  has 
a  lien  on  all  samples  and  papers  of  his  principal  in  his 
possession.'* 

A  (hi  credere  agent  is  a  factor  who,  in  consideration  of  an 
additional  premium  beyond  the  usual  commission,  warrants 
the  solvency  of  the  purchaser  when  he  sells  goods  on  credit. 
He  is  in  fact  a  surety  for  the  purchaser  whom  he  has  selected.^ 
His  contract  does  not  fall  within  the  Statute  of  Frauds  as  a 
promise  "  to  answer  for  the  debt,  default  or  miscarriage  of 
another,"^  and  therefore  need  not  be  in  writing."^ 

An  auctioneer  is  a  person  authorised  to  sell  goods  publicly 
by  auction.  When  so  authorised,  he  has  no  authority  to  sell 
by  private  contract  instead,^  nor  to  warrant  the  goods. ^  But 
a  clear  and  distinct  verbal  correction  by  an  auctioneer  of 
a  material  misdescription  in  the  particulars  of  sale  will  bind 
the  purchaser,  even  though  he  did  not  happen  to  hear 
it.'°  x\n  auctioneer  is  agent  for  the  seller ;  but  when 
the  hammer  has  fallen,  he  is  also  agent  for  the  highest 
bidder.  He  therefore  has  authority  to  write  dowm  the 
purchaser's  name,  and  to  bind  both  parties  by  signing  a 
memorandum  to  satisfy  the  Statute  of  Frauds  or  the  Sale  of 
Goods  Act.^^     He  has  authority  to  receive  payment  for  the 

1  Xenos  V.   Wichham  (1866),  L.  K.  2  H.  L.  296. 

-  Tho?tipso7i  V.  Gardiner  (1876),  1  0.  P.  D.  Ill  ;  but  his  clerk  may  not  : 
Henderson  v.  Barnewall  (1827),  1  Y.  &.  J.  387. 

3  Starkey  v.  Bank  of  Eiigland,  [1903]  A.  C.  114. 
^    ■*  Mildred   v.   Maspons    (1SS3),    8   App.-liUas.    874.     As    to  Stockbrokers"    lien,   see 
In  re  London  and  Globe  Corporation,  [1902]  2  Ch.  416. 

*  Thomas  Gabriel  .t  .Sons  v.  ChurchiU  .,   Snn.  [!9I4]  8  K.  H.  1272. 
6  See  ante,  pp.    700—704. 

^   See  Sutton  v.   Greij,  [1894]  1  Q.  B.  285. 

*  Marsh  v.  Jelf  (1862),  3  F.  &  F.  234. 

9   Payne  v.  Lord  Lecojifield  (1882),  51  L.  J.  Q.  B.  642. 

"   In  re  Hare  and  O'More's  Contract,  [1901]  1  Ch.  93. 

'»  White  V.  Proctor  (1811),  4  Taunt.  209.  This  authority  does  not  extend  to 
an  auctioneer's  clerk  :  Sims  v.  Landray,  [1894]  2  Ch.  318  ;  Bell  v.  Balls,  [1897] 
1  Ch.  663. 
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in'oceeds  of  sak's  of  goods/  to  receive  deposits  on  sales  of 
land'^and  to  give  i-eceii)ts.  He  should  take  payment  in  cash 
only,  except  where  a  clieque  is  usual.  If  lie  takes  a  cheque, 
he  must  use  can*  and  sliould  not  part  witli  the  goods  sold 
until  the  chetjue  h;'  cashed.'^  He  has  a  lien  foi  his  charges 
upon  all  goods  or  money  in  his  possession.^ 

The  authority  of  a  harrister  to  use  his  discretion  while 
acting  as  an  advocate  in  court  is  complete.^  If  he  agrees  with 
ojjposing  counsel  to  compromise  or  refer  a  case,  he  binds  his 
client,  unless  he  does  so  in  contravention  of  express  instruc- 
tions given  him  by  his  client,^  or  unless  the  compromise 
or  reference  includes  or  affects  matters  outside  the  scope  of 
the  action.'  Such  an  agreement  is  irrevocable,  unless  there , 
has  been  a  mistake." 

A  solicitor  may  compromise  an  action  upon  terms  once 
action  is  brought,^  ])ut  not  against  his  client's  ex^n-ess 
instruction.^^'  Before  action  brought  he  has  no  implied 
authority  to  compromise. ^^  Payment  or  tender  of  a  debt  to 
the  solicitor  on  the  record  is  payment  or  tender  to  the  client 
in  the  case  ;^'^  so  also  payment  to  his  solicitor  of  a  deposit  on 
a  sale  of  land  is  payment  to  the  seller.^^  A  solicitor  has  a 
lien  for  his  costs  upon  his  client's  j)apers,  but  otherwise  must 
hand  them  over  in  good  order  as  required.^^  His  general 
lien  is  unaffected  by  the  fact  that  his  client  may  have  given 
him  securities  to  secure  the  payment  of  particular  costs.^^ 
He  must  keep  i)roper  accounts  and  must  not  disclose  his 
client's  secrets. 

»  W  ilUamx  V.  Millington  (1788),  1  H.  Bl.  81. 

»  Sijkes  V.  Giles  (1889),  5  M.  &  W.  645. 

»  Farrer  v.  Lacey  (ISHo),  31  Oh.  D.  42  ;    Papev.  Wcstacott,  [1S94J  1  Q.  B.  272. 

*  Webb  V.  Smith  (I8.S5),  30  Gh.  D.  ]!»2. 

*  See  Stvinfenv.  Lord  Chelmsford  (18G0),  5  H.  &  N.  890  :  aivl  /.-.<',  p.  1442. 
«  See  Neale  v.  Gordon  Lennox,  [1902]  A.  C.  4G5. 

7    Kempshall  v.   Holland  (1895),  14  R.  336. 

••    Uickman  v.  Berens,  [189r>]  2  Ch.  63S. 

»  ;«  re  Weift  Devon  Great  Console  Mine  (1888),  38  Ch.  D.  51. 
>"  Fraij  V.   Voicles  (1859),  28  L.  J.  Q.  B.  232. 

>»   Macaulay  v.   Policy,   [1897]   2  Q.   B.    122.      See  Tonge  v.   Toynbee,   [1910]    1 
K.  B.  215  (determination  of  authority  bv  lunacy  of  client). 
>»  Butler  V.   Knight  (1867),  L.  R.  2  Ex.  109.' 
»*    i:Uu  V.  Goulfon,  [1893]  1  Q.  B.  350. 

"    Tcndring  Hundred  Waterworks  Co.  v.  Jones,  [1903]  2  Ch.  615. 
»•■   Jn  re  Morris,  [1908]   1   K.  B.   473.     See  also  the  remarks  of  Neville,  J.,  in 
Jn  re  Ravid  Road  Transit  Co.,  Ltd.  (1908),  99  L.  T.  at  p.  775. 
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Dcteriiiiimtio)!   of  Aij^'ucij. 

A  contract  of  agency  may  be  determined  in  inany  different 
ways,  rjj. — 

(i.)  by  consent  of  both  parties  ; 

(ii.)  l)y  ettinxion  of  the  time  for  wliich  the  agency  was  to 
hist ; 

(iii.)  by  completion  of  the  business  for  which  the  agent 
was  employed ; 

(iv.)  by  the  death,  bankruptcy  or  insanity  of  either 
party  ;  ^ 

(V.)  by  revocation  l)y  the  principal  after  misconduct  by 
the  agent ;  or 

(vi.)  by  the  happening  of  an  event  which  makes  the 
continuation  of  the  agency  unlawful. 

On  the  termination  of  the  agency  the  ])rincipal  inust  pay 
the  agent  the  remuneration  which  he  has  earned,  and 
indemnify  him  against  any  liability  which  lie  has  properly 
incurred  as  agent. 

PdrtiicrsJiij). 

"Every  partner  is  an  agent  of  the  firm  and  his  other 
partners  for  the  purpose  of  the  business  of  the-  partnership."  ^ 
Those  on  v.'hose  behalf  the  business  is  carried  on  are  partners 
and  are  liable  for  the  business  debts,  not  because  they 
necessarily  share  in  the  profits,  but  because  the  debts  were 
contracted  on  their  behalf  by  persons  who  were  their  agents.'* 
Participation  in  the  profits  is  cogent,  but  not  conclusive, 
proof  of  partnership.''  A  man's  right  to  share  in  the  profits 
and  his  liability  for  the  losses  are  but  the  two  usual  conse- 
quences of  the  same  cause — namely,  the  fact  that  the  trade 
was  carried  on  in  his  behalf.  An  infant  partner,  however,  is 
not  liable  and  cannot  be  sued  for  any  of  the  debts  of  the 
firm. 

^  Except  where  the  agenfs  authority  is  coupled  with  an  interest:  KihhU  v. 
Farnell  (1857),  3  Sm.  .V  G.  42s  ;    ///  re  Ho.ie  (LS'.t4).  1  Manson,  2I><. 

*  Partnership  Act,  1890  (53  &  5i  Vict.  c.  39),  s.  5. 

«  Cox  V.  Hickman  (1860),  8  II.  L.  Gas.  268  ;  Mollwo,  March  cV  Co.  v.  Court  oj 
Wards  (1872),  L.  R.  i  P.  C.  419.  These  decisions  overrule  Waiigh  v.  Carver 
(1793),  2  Hy.  Bl.  235.  ^_,^ 

*  See  53  &  54  Vict.  c.  30,  s.  2  (3),  and  such  cases  as  Ex  parte  Tennant  (18.7), 
6  Ch.  D.  303  ;   Haickdcy  v.  Outram,  [1892]  3  Ch.  359. 
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An  actual  partncrsliii),  tlu  n,  is  wlicrr  two  or  more  agree 
to  i-oinbine  property  (U-  lalioiir  or  both  in  a  common  under- 
taking to  l)e  conducted  on  behalf  of  each  and  every  one  of 
tluMH.  It  is  defined  l)y  statute  as  the  relation  subsisting 
b(>t\veen  persons  carrying  on  a  business  in  common  with  a 
vi»"W  to  })rotit.'  They  may  make  private  stipulations  against 
the  ordinary  incidents  of  partnership  attaching  to  them, 
which  will  l)e  binding  between  the  partners  themselves;' 
but  they  cannot  in  this  way  diminish  the  liability  of  any  of 
them  to  third  persons.  Thus  persons,  who  are  not  and 
never  intended  to  be  partners  in  fact,  may  be  deemed 
partners  in  law  quoad  third  persons. 

It  is  i»roviiled  by  section  2  of  tlie  Partnership  Act,  1890,  that  in 
determining  whether  a  partnership  does  or  does  not  exist  regard  shall  be 
had  to  the  following  rules: — 

(1)  Joint  tenancy,  tenancy  in  comnion,  joint  property,  common  property 
or  part  ownership  does  not  of  itself  create  a  partnership  as  to  anything  so 
held  or  owned,  whether  the  tenants  or  owners  do  or  do  not  share  any  profits 
made  by  the  use  thereof. 

T.)  purchase  goods  so  as  to  share  profits  on  re-sale  might  make  the  parties 
partners.^  It  is  possible  that  there  may  be  a  mere  co-ownership  as  to  pro- 
perty, while  there  is  a  partnership  as  to  profits  derived  from  it.* 

(2)  The  sharing  of  gross  returns  does  not  of  itself  create  a  partnership, 
whether  the  persous  sharing  such  returns  have  or  have  not  a  joint  or 
common  right  or  interest  in  any  property  from  which,  or  from  the  use  of 
wliich,  the  returns  arc  derived. 

(:5)  The  receipt  by  a  person  of  a  sbare  of  the  profits  of  a  business  is 
prima  facie  evidence  that  he  is  a  partner  in  the  business,  but  the  receipt  of 
such  a  share,  or  of  a  payment  contingent  on  or  varying  with  the  profits  of 
a  business,  does  not  of  itself  make  him  a  partner  in  the  business,  aud  in 
particular — 

(a)  The  receipt  by  a  person  of  a  debt  or  other  liijuidated  amount  by 
instalments  or  oiiierwise  out  of  the  accruing  profits  of  a  business  does  not 
of  itself  make  him  a  partner,  in  the  business  or  liable  as  such  : 

(b)  A  contract  for  the  remuueration  of  a  servant  or  agent  of  a  person 
engaged  in  a  business  by  a  share  of  the  profits  of  the  business  does  not  of 
itself  make  the  servant  or  agent  a  partner  in  the  business  or  liable  as  such  : 

('•)  A  person,  being  the  widow  or  child  of  a  deceased  partner  and 
lecciving  by  way  of  annuity  a  jxjrtion  of  the  profits  made  in  the  business  in 
which  the  deceased  person  was  a  partner,  is  not  by  reason  only  of  such 
receipt  a  partner  in  the  business  or  lial)le  as  such  : 

1  See  53  ic  5{  Vict.  c.  39,  s.  1  (1). 

*  A'efiii  V.  I'nrr.  :  1!I14  '  2  CU.  W. 

«  JiciU  V.  HoUinxhead  (182.");,  I  H.  A:  (.'.  8'")7  ;  and  sec  Omienheimer  v.  Fraier  ^ 
Wyatt,  [1907]  2  K.  B.  50. 

*  Davit  V.   Davit,  [189i]  1  Ch.  3it3. 
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((/)  The  advance  of  money  by  way  of  loan  to  a  person  engaged,  or  about 
to  engage,  in  any  business  on  a  contract  with  tliat  person  that  the  lender 
shall  receive  a  rate  of  interest  varying  with  the  profits,  or  shall  receive  a 
share  of  the  profits  arising  from  carrying  on  the  business/  does  not  of  itself 
make  the  lender  a  partner  with  the  person  Dr  persons  carrying  on  the 
business  or  liable  as  such,  provided  that  the  contract  is  in  writing,  and 
signed  by  or  on  behalf  of  all  the  parties  tliereto  : 

(e)  A  person  receiving,  by  way  of  annuity  or  otherwise,  a  portion  of  the 
profits  of  a  business  in  consideration  of  the  sale  by  him  of  the  goodwill  of 
the  liusiness,  is  not  by  reason  only  of  such  receipt  a  partner  in  the  business 
or  liable  as  such. 

A  nominal  partnership  is  one  in  which  a  man  who  has 
no  interest  in  the  hiisiness  allows  his  name  to  be  used  by 
the  firm.  He  is  liable  for  the  debts  of  the  firm  to  all  third 
persons  who  knew  his  name  was  used,  unless  they  have 
received  express  notice  that  he  is  only  an  ostensible  partner. 
Any  acts  which  are  sufficient  to  induce  others  to  believe 
him  to  be  a  partner  render  him  liable  as  such.  A  person 
"  holding  himself  out  "  as  partner  is  liable  to  anyone  who 
deals  with  the  firm  on  the  faith  of  such  representation. - 

A  dormant  partner  is  one  whose  name  does  not  appear  to 
the  w^orld ;  he  is  liable  for  all  the  debts  of  the  firm  con- 
tracted during  his  partnership,  even  though  the  creditors 
never  knew  of  his  existence.  But  he  need  not,  like  an 
ostensible  partner,  give  notice  of  his  retirement  except  to 
persons  who  knew  of  his  connection  with  the  firm.  He  is 
an  actual,  though  undisclosed,  partner ;  for  the  business  is 
conducted  on  his  behalf. 

There  are  other  classes  of  partners  which  deserve  a  passing 
mention.  A  particular  partner  is  one  who  is  partner  with 
another  in  respect  of  a  special  transaction  or  in  a  particular 
line  of  business,  as  distinct  from  a  general  partner,  who  is 
interested  in  the  whole  of  the  business  of  the  firm.  The 
Limited  Partnership  Act,  1907,^  has  introduced  into  EngHsh 
law  a  new  kind  of  partner,  whose  liability  is  limited  to  the 
amount  of  the  capital  which  he  risks  in  the  partnership 

1  See  In  re  Young,  Ex  -parte  Jones,  [1896]  2  Q.  B.  484,  where  the  lender  by 
contract  was  to  receive  a  sum  out  of  the  profits. 

2  53  &  54  Vict.  c.  39,  s.  14  (1). 
■'  7  Edw.  VII.  c.  24.  s.  7. 
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business.  The  antliority  of  sin-li  a  limited  partner  to  l)in(l 
his  linn  is  the  same  as  in  other  forms  of  i)artnership. 

The  provisions  of  tlie  Bankruptcy  Act,  1914,  apply  to 
limited  partnerships  as  if  they  were  ordinary  partnerships, 
and  on  all  the  general  jiartners  of  a  limited  partnershij) 
being  adjudged  bankrui)t  the  assets  of  the  limited  partner- 
ship will  vest  in  the  trustee.^  A  limited  partnership  may  be 
jivound  up  under  the  Companies  (Consolidation)  Act, 
1008.-' 

The  relative  rights  of  partners  inter  sc  are  usually  defined 
by  agreements  called  articles  of  partnership.  If  the 
authority  of  one  partner  to  bind  his  firm  is  restricted  by 
such  an  agreement,  his  acts,  if  contrary  thereto,  will  not  be 
''  binding  on  his  firm  with  respect  to  persons  having  notice 
of  the  agreement."  But  they  will  bind  the  firm  with 
respect  to  persons  who  have  no  such  notice.^ 

In  general,  a  partner's  authority  to  act  as  agent  is  confined 
to  acts  necessary  and  incident  to  the  carrying  on  of  the 
partnership  business.  In  matters  outside  the  partnership 
business,  the  firm  are  not  liable,  unless  they  authorised  the 
partner  so  to  act,"*  or  are  estopped  from  denying  his 
authority.'  The  firm  are  not  bound,  unless  the  partner  has 
acted  as  agent ;  if  he  acted  as  principal,  he  alone  is  liable." 

In  particular  a  partner  has  implied  authority  to  draw 
cheques  in  the  firm  name  on  the  firm's  bank,  to  give  receipts 
for  payments  to  the  firm,  and  to  buy  and  sell  goods  for  the 
partnershij)  business.  He  may  also  assign  book  debts  due 
to  the  firm ; '  but  he  may  not  wipe  out  his  personal  debts  by 
setting  them  off  against  debts  due  to  the  firm.^  Nor  has  he 
any  authority  to  settle  a  debt  by  accepting  shares  in- a 
company."     A  partner  has  no  imi)lied  authority  to  bind  his 

'  4  k  5  (;eo.  V.  c.  r,9,  s.  127. 

»  8  K<lw.  VII.  c.  Gfl,  s.  2(;8  (I)  (vii.)  :   I,.  1'.  (\Vindinc-ii|>)  Rules,  1909  ;  and  see  hi 
re  Ilughru,  [1911]  1  Ch.  312. 
3  r..3  li.  54  Vict.  r.  m,  s.  8. 

*  S.  7. 

•'•  Sec  Farquharson  lirog.  ,V  Co.  v.  King  ^-  Co.,  [19021  A.  C.  325. 

«  Jirifixh  llomrs  A.inuraiire  Corporation  v.  Patemon.  [1902]  2  Ch.  40i. 

•  Sec  Marchant  v.  Morton,  Down  *  Co.,  [19011  2  K.  B.  829  :  In  re  Briaoi  & 
Co.,  [1906]  2  K.  B.  209. 

"  Pirrrtf  v.  Fynnnj  (1871),  L.  R.  12  Eq.  69. 
''  Sirmann  v.  Niemann  (1889),  43  Ch.  D.  198. 
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firm  either  by  a  submission  to  arbitration  '  or  by  a  deed.- 
Nor  may  he  bring  his  partners  into  partnership  relatioiLs 
with  other  persons  in  other  businesses.'^ 

Where  the  partnership  is  an  ordinary  trading  firm,  a 
partner  may  borrow  money  in  the  name  of  the  firm,  and 
even  assign  to  the  lender  the  firm's  book  debts  as  security."* 
He  can  also  sign  bills  of  exchange  or  promissory  notes  so 
as  to  bind  the  firm. 

But  farmers  in  partnership  are  not  an  ordinary  trading  firm  in  this 
sense ;  ^  nor  apparently  are  auctioneers  ;•*  nor  is  a  partnership  formed  to 
run  a  cinematograph  entertainment.'''  And  as  there  is  no  custom  or 
usage  that  solicitors  should  be  parties  to  negotiable  instruments,  nor  is  it 
necessary  for  the  purposes  of  their  business  that  they  should  be  so,  a 
solicitor  has  no  implied  authority  to  accept  bills  in  the  name  of  his  firm.* 
Nor  will  a  guarantee  given  by  a  solicitor  bind  his  partners,  unless  it  can  be 
shown  that  they  were  aware  of  the  transaction  and  that  the  security  was 
given  in  pursuance  of  the  ordinary  practice  of  the  parties.^  Xor  has  a 
solicitor  implied  authority  to  bind  his  firm  by  a  post-dated  cheque  drawn  in 
the  name  of  the  firm.i^  A  solicitor  is  not  impliedly  authorised  by  his  firm 
to  receive  money  indefinitely  from  a  client  with  a  view  to  laying  it  out 
upon  proper  security  when  found ;  but  it  is  incidental  to  the  business  of  a 
solicitor  to  receive  money  for  the  purpose  of  laying  it  out  upon  a  particular 
mortgage,  in  which  case  a  firm  might  be  lipble  for  the  receipt  of  money  by 
one  of  itsmembers.il  A  solicitor  has  no  implied  authority  to  make  himself 
a  constructive  trustee,  so  as  to  make  an  innocent  partner'liable.^- 

A  partner's  liability  dates  from  the  time  of  his  becoming 
a  partner.^-*  If  he  wishes  to  be  no  longer  bound  by  the  acts 
of  his  partners,  he  must  terminate  his  partnership  and  give 
notice  of  the  dissolution.^^  If  he  l)e  a  "dormant"  partner, 
notice  will  not  be  necessary ; '"  nor  is  it  necessary  where  the 

1  Adams  v.  Bmikart  (1835),  1  Cr.  M.  &  R.  681  ;  Farrar  v.  Cooper  (1S90),  ii 
Ch.  D.  323. 

2  Harrisoii  v.  Jackson  (1797),  7  T.  R.  207. 

3  Singleton  v.  Knight  (1888),  13  App.  Gas.  788. 
••  In  re  Briggs  ^  Co.,  supra. 

■'  Sec  Greenslade  v.  Doicer  (1828),  7  B.  &  C.  635  ;  and  see  Harris  \.  Amery 
(1865).  L.  R.  1  C.  P.  at  p.  154. 

s   Wheatley  v.  Smiihers,  [1907]  2  K.  B.  681. 

'    Ifupiin.'i  V.  Beauchnnp,  [1914]  3  K.  P..  lllfJ. 

*-  Hedley  v.  Bainbridge  (1812)',  3  Q.  B.  316,  321  ;    Levy  v.  Pyne  (1842),  Oar. 
&  M.  453  ;   Garland  v.  Jacomb  (1873),  L.  R.  8  Ex.  216. 

»  See  Brettel  v.   Williams  (1849),  4  Exch.  623. 

1"  Forster  v.  Mackreth  (1867),  L.  R.  2  Ex.   163. 

11  Harman  v.  Johnson  (1853),  2  E.  &  B.  61. 

12  Mara  v.  Browne,  [1896]  1  Ch.  199. 
"  53  &  54  Vict.  c.  39,  s,  17  (1). 

"  lb,,  s.  36.     See  Mos.^  v.  Elj/hick.  [1910]  1  K.  V>.  846. 
15  S.  36  (3). 
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])artii<M'  dies  or  l)ecoiii('s  l);inkrii))t.  After  dissolution  the 
authority  of  a  partner  to  hind  the  firm  continues  for  the 
l)urpose  of  completing  transactions  unfinished  at  the  date  of 
ilissolution,  and  of  winding  up  the  partnership.^ 

I'artnei'.--  niiiy  sue  and  iie  sued  in  the  name  of  their  tinn,  Init  in  the 
hirnuT  case  they  can  be  compelled  to  disclose  the  name  aud  address  of  every 
member  of  the  firm.-  In  the  latter  case  they  must  enter  au  appearance  in 
their  own  names  individually,  but  the  sul)se(|uent  proceedintrs  may  continue 
in  the  name  of  the  firm.^ 

[f  juds;ment  has  been  recovered  aji'ainst  a  firm,  execution  can  at  once 
issue  without  leave  against  all  property  of  the  firm  within  jurisdiction,  add 
also  against  the  goods  of  any  individual  partner  who  was  served  with  the 
writ.  But  the  plaintiff  cannot  without  leave  issue  execution  against  any 
]X'rson  who  was  not  served  with  the  writ.  If  such  person  dispute  his 
liability,  an  issue  will  probably  be  directed  to  determine  whether  he  was  a 
partner  or  held  him.self  out  as  a  partner  at  the  date  of  the  contract.^ 

The  judgment  creditor  of  a  man  who  is  a  partner  in  a  firm  can,  under 
section  23  of  the  Partnership  Act,  ISDO.^  obtain  an  order  charging  that 
partner's  interest  in  the  partnership  property  and  profits  with  payment  of 
the  amount  of  the  judgment  debt  and  interest  thereon,  and  by  the  same  or 
a  subse(|ueut  order  a  receiver  may  be  appointed  of  tliat  partner's  share  of 
profits  (whether  already  declared  or  accruing)  and  of  any  other  money 
which  may  be  coming  to  him  in  respect  of  the  partnership." 

»  S.  38. 

*  Order  Xr.VIIlA,  r.  1;  and  sec  Ahraliavis  v.  Dunlop  Pneumntir  Tyre  Co., 
11905]  1  K.  B.  46. 

'  Older  XLVUlA..  r.  5  ;  and  see  Ellis  v.  Wadeson,  [1899]  1  0.  B.  714. 

*  Order  XI. VIllA.,  r.  8  ;  Davis  v.  Hi/man,  [1903]  1  K.  B.  851. 
•'  53  &  54  Vict.  c.  39. 

«  And  see  Order  XLVI.  r.  1a. 


Chapter   XII. 

MASTEK     AND    SERVANT. 

Closely  akin  to  the  relation  of  principal  and  agent  are  cwo 
other  legal  relationships — master  and  servant  and  employer 
and  workman.  The  distinction  between  a  servant  and  a  work- 
man, though  clearly  understood  in  ordinary  intercourse,  is 
difficult  to  define  in  legal  language.  The  word  "  servant  " 
has  been  used  in  different  senses  both  by  judges  and  in  Acts 
of  Parliament  at  different  stages  in  the  history  of  our  law. 
On  the  other  hand,  the  meaning  of  the  terms  "  employer  " 
and  ''  workman  "  has  been  defined,  as  we  shall  see  presently, 
with  some  precision  by  various  statutes.^ 

A  servant  is  one  who  for  consideration  agrees  to  work 
subject  to  the  orders  of  another.-  Where  a  person  who  does 
work  for  another  is  an  independent  contracting  party,  free  to 
carry  out  the  work  in  his  own  way  and  according  to  his  own 
discretion,  he  is  not  a  servant.  In  such  a  case  the  other 
party  is  not  liable  for  any  tortious  or  criminal  act  which  the 
former  commits  in  carrying  out  that  work,  unless  the  per- 
formance of  the  contract  necessarily  involved  the  commission 
of  such  tort  or  crime.  But  where  a  person  is  bound  to  do  the 
work  under  the  control  and  subject  to  the  directions  of 
another,  he  is  his  servant.^ 

A  contract  of  service  may  be  either  express  or  implied 
from  the  conduct  of  the  parties.  The  contract  need  not  be 
drawn  up  in  any  particular  form,  unless  it  be  such  that  it 
cannot  be  completely  performed  within  one  year.  In  the 
latter  case  there  must  be  a  memorandum  in  writing  sufficient 
to  satisfy  the  Statute  of  Frauds,^     But  if  the  parties  contract 

1  See  post,  pp.  <S69 — STL 

2  See  Macdonell,  Master  and  Servant,  2nd  ed.,  p.  7. 

3  See  ante,  p.  360. 

<  See    ante,    pp.    708,    701);    Bare//    v.    Shaininn    (1S71»),   4    Ex.    I'.    Si;    but   see 
McGregor  y,  McGregor  (1888),  21  Q.  B.  D.  i24. 
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for  :i  year's  service  to  l)e^in  on  the  day  after  the  contract,  it 
has  now  l)een  decided  that  sucli  an  agreement  requires  no 
nieniorandam  in  writing.'  Contracts  for  the  hire  of  inferior 
servants  are  exempted  from  stamp  duty,-  and  if  made  l)y  a 
corporation,  do  not  recpiire  to  be  under  seal.'' 

Infants  may  enter  into  contracts  of  service,  and  will  he 
hound  hy  them  if  tlie  contracts  are  for  their  own  benefit/ 

The  consideration  for  a  contract  of  service  is,  as  a  rnle,  an 
agreed  sum  to  be  paid  as  wages.  From  the  fact  that  services 
ha\e  been  rendered  and  accepted  will  generally  be  implied  an 
agreement  to  ])ay  wages.  If  the  servant  has  left  the  question 
of  wages  entirely  to  his  master's  discretion,  the  servant  cannot 
recover  any  sum  even  on  a  quant imi  inmiit;'  but  it  is  other- 
wise if  it  was  agreed  that  some  wages  should  be  paid,  but  the 
actual  amount  was  left  to  the  master's  discretion.''  The 
doing  of  extra  work  which  is  outside  the  contract  of  service 
would  support  a  claim  for  extra  pay. 

As  ill  otiiLT  eases  of  contract,  tlie  law  does  not  inquire  into  the  adetjuacy 
of  tlie  considei-ation.  An  anticipated  legacy  from  the  master  may  he  the 
consideration  for  the  servant's  work.  An  ajrrecnient  to  leave  a  legacy 
in  return  for  service  may  be  enforced  against  the  master's  executors." 
Where  a  woman  served  as  nurse  to  her  aunt  for  three  years  at  the  aunt's 
request,  it  was  held  that  she  was  unable  to  recover  any  wages  in  the 
absence  of  an  express  agreement.'^ 

The  length  of  the  service  is  often  not  fixed  by  the  terms  of  the  contract. 
bi  the  case  of  some  inferior  servants  there  is  apparently  a  presumption  that 
the  contract  is  of  a  year's  duration,-'  even  if  wages  be  paid  monthly."^  1'liis 
presumption  may  be  rebutted  by  evidence  of  a  contrary  usage  ;  ^  the  jury 
must  look  at  all  the  facts  of  the  case  in  deciding  the  terms  upon  which  the 
parties    contracted.'-"     f'ayment   of  wages    weekly    or    monthly    is   strong 

'  Smith  V.   Gold  Coast  and  .[.hanti  ICxplorers,   Ltd.,  [19031    1  K.   B.  2S.-..   -)38. 

»  r.i  .v  .-,.-  Vict.  o.  s:t.  Sell.;  1.  i.  .  l       j 

3  See  Mayor  of  Ludlow  v.  Charlton  (1810),  6  M.  &  W.  at  p.  822  ;  :in.l  ante 
p.  (Ml.  ' 

*  Clements  v.  /.  .y  .V.  If.  Hy,  Co.,  [1891]  2  Q.  B.  4S2  ;  and  see  post. 
Book  VI.,  Chap.  II. 

5  Sec  ante,   pp.  7U     7I-;  :    ;,i.<I   Tniilor  v.   Rretcer  (1813),   1  M.  &  S.   290. 

«  Prncnck  V.  Peacock  (1809),  2  Camp.  4.5. 

7  Sf.e  Maddison  v.   Aldcrson  (18.S3\  8  App.  Gas.  467  ;   Sy»ffe  v.   Synge,  [1394] 

«  Hv*iicl  V.  McCli/mont  (1906),  8  F.  821 

9  Lillry  v.   Elivin  ("1818),  11  Q.  B.  742 

>o  Fau-cctt  V.  Coih  ("1831),  5  B.  &  A<1.  904. 

"  Baxter  v.   yurte  (1814),  6  Man.  &  Or.  9.3".. 

>2   Warburton  v.   llryicorth  (1880),  6  Q.  B.   D.   1. 
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evidence  of  a  coutract  of  liirino-  for  a  week  or  a  moiitli.  Contracts  of 
service  with  the  Crown  are  nsaally  determinable  at  the  pleasure  of  the 
Crown. 

Except  under  certain  s])ecial  statutes,^  a  master  is  not 
obliged  to  give  his  servant  a  character.-  But  if  he  does 
so  and  makes  representations  as  to  the  servant's  character 
which  he  knows  to  be  false  to  a  third  person  who  thereupon 
employs  the  servant,  an  action  will  lie  for  any  damage  which 
that  third  person  sustains  in  consequence.''  A  servant  who 
is  improperly  dismissed,  or  discharged  without  due  notice, 
may  immediately  sue  his  master  for  such  damages  as  will 
compensate  him  for  the  loss  which  he  has  actually  sustained. 
And  similarly,  if  the  master  refuses  to  allow  him  to  begin 
his  service,  the  servant  may  sue  immediately.^ 

If  master  and  servant  have  not  expressly  agreed  upon  the  conditions 
under  which  each  may  terminate  the  contract,  the  conditions  may  l)e 
implied.  "In  the  absence  of  misconduct  or  of  grounds  specified  in  the 
contract,  the  engagement  can  only  be  terminated  after  reasonable  notice."  ■^ 
In  the  case  of  a  menial  servant  a  month's  notice  is  deemed  reasonable.'^  If 
improperly  dismissed,  the  servant  can  then  recover  a  month's  wages,  in 
addition  to  wages  already  due,  if  any,  and  a  sum  in  respect  of  tips,  in  cases 
where  it  was  an  implied  term  of  the  contract  that  lie  should  receive  them.'^ 
A  servant  must  make  reasonable  efforts  to  obtain  other  employment,  and  if 
successful,  the  loss  resulting  from  the  previous  dismissal  uill,  of  course,  be 
diminished.^  The  length  of  reasonable  notice  in  particular  cases  depends 
on  the  nature  of  the  service  ;  a  clerk,^  a  governess,^''  and  a  schoolmistress^^ 
have  been  held  entitled  to  three  montlis'  notice. 

A  servant  may  be  dismissed  without  notice  for  wrongful 
disobedience  of  his  master's  lawful  orders.^-     But  he  is  not 

1  Such  as  the  Army  Act,  1881  (ii  &  45  Vict.  c.  58),  s.  92  (2)  ;  Merchant 
Shipping  Act,  1891  (.57  &  58  Vict.  c.  60),  ss.  128,  129. 

2  Carrol  v.  Bird  (1800),  3  Esp.  201  ;  and  see  the  remarks  of  Lord  Esher, 
M.  R.,  in  Pullman  v.  Hill  4'  Co.,  [1891]  1  Q.  B.  at  p.  528. 

3  Foster  v.  Charles  (1830),  7  Ring.  105.  Giving  a  false  character  may  be  a 
criminal  offence  :  32  Geo.  III.  c.  56,  s.  2  ;  and  see  R.  v.  Costello  and  Bishop, 
[1910]   1  K.   B.  28. 

*  See  ante,  pp.  749,  750. 

'->  Per  Lord  Alverstone,  C.  .7.,  in  In  re  African  Association,  Ltd.,  and  Allen, 
[1910]  I  K.  B.  at  p.  399. 

6  As  to  proving  a  varying  custom  in  respect  of  notice,  see  Moult  v.  Halliday, 
[18i)8]  1  Q.  B.  125.     But  see  George  v   Davie.<i,  [1911]  2  K.  B.  445. 

'  Manuben.^  v.  Leon,  [1919]  1  K.  B.  208  ;  and  see  6f.  W.  By.  Co.  v.  IMps,  [1918] 
A.  C.  141. 

s  See  the  remarks  of  Fry,  L.  J.,  in  Reid  v.  Explosives  Co.  (1887),  19  Q.  B.  D. 
at  p.  269. 

0   Fairman  v.   Oakford  (1860),  5  H.  &  N.  635. 

10   Todd  V.   Kellage  (1852),  22  L.  J.   Ex.   1. 

"   Pottle  V.  Sharp  (1896),  65  L.  J.  Ch.  908. 

1*  As  to  cases  in  which  such  disobedience  exposes  the  master  to  criminal  or  civil 
proceedings,  see  mite,  pp.  179,  241,  490 — 493. 
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bound  to  <lo  work  \vliich  ho  liiis  not  agreed  to  do ;  nor 
need  he  obey  orders  which  iini)eril  his  life.  If  a  servant 
becomes  exposed  by  the  nature  of  the  service  to  additional 
risks  not  contemplated  in  the  contract  of  hiring,  he  may  cease 
to  serve  and  may  sne  for  his  wages/  He  is  not  bound  by  a 
trade  usage  of  whicli  he  was  unaware  when  he  entered  the 
em])loyni('nt.'- 

'I'iins,  wliere  a  waggoner  refused  to  work  late  iu  the  evening  during 
harvest  time  unless  supplied  with  certain  beeriu  accordance  with  an  alleged 
l)u';  unproved  custom,  it  was  held  that  this  was  a  sufficient  reason  for 
dismiss;!].^  And  where  a  platelayer  was  dismissed  for  refusing,  after  day- 
work,  to  proceed  to  night-work  without  a  further  allowance  fur  his 
time  iu  proceeding  thereto,  this  was  held  a  proper  dismissal.^  In  an 
extreme  case  a  housemaid  was  held  noc  to  have  been  improperly  dis- 
missed for  disobeying  her  master's  order  not  to  visit  her  dying  mother.*^  A 
master  may  dismiss  a  servant  who  "  does  anythuig  incompatible  with  the 
due  or  faithful  discharge  of  his  duty  to  his  master,"  or  who  by  his  own  act 
prevents  himself  from  being  in  a  position  duly  and  faithfully  to  perform 
his  duty.  "  If  a  servant  is  guilty  of  such  a  crime  outside  his  service  as  to 
make  it  unsafe  for  a  master  to  keep  him  in  his  employ,  the  servant  may  be 
dismissed  by  his  master ;  -'  and  if  the  servant's  conduct  is  so  grossly 
immoral  that  all  reasonable  men  would  say  he  caimot  be  trusted,  the 
master  may  dismiss  him."" 

Habitual  drunkenness,  ^  gross  insubordination  (something  more  than  a 
single  insolent  act),  or  gross  incompetence^  are  good  gi'ouuds  for  dismissal. 
While  the  contract  of  service  lasts,  the  servant  can  recover  wages  for  a 
jK-riod  of  temix)rary  illness,^*^  but  a  servant's  total  inability  to  work  (e.f/., 
through  i)aralysis)  would  give  the  master  a  right  to  determine  the  contract. 
Though  the  master  is  at  the  time  unaware  of  the  existence  of  good 
grounds  for  dismissal,  he  has  a  good  defence  if  it  afterwards  appears  that 
good  grounds  in  fact  existed.^'  It  is  for  the  jury  to  say  whether  the  facts 
disclose  a  valid  ground  of  dismissal. i-  The  contract  being  indivisible,  a 
dismissed  servant  cannot  claim  for  .services  for  a  |>eriod  interrupted  by 
dismi.«sal.  but  may  sne  for  wages  due  and  unpaid   before  dismissal.     He 

1  See  OXcil  v.  Armstrong,  Mitchell  Sr  Co.,  [1895]  2  Q.  B.  418,  where  the 
Chino-Japanese  war  supcrvericd  upon  a  contract  between  seaman  and  .-shipmaster. 

*  Mfrk  V.  Port  of  London  Aittlmrlfy,  [l'.M8]  1  Ch.  415. 
«   TAllcy  V.  Ehcin  (1848),  11  Q.  B.  742. 

*  lieaU-  V.   G.    W .   Uy.   Co.   (I'JOl),   17  Times  L.   II.   450. 

*  Turner  v.  Mason  (181.",),  14  M.  &  W.  112. 

'■  Sec  Thayre  v.   L.  R.  Sc  S.   C.  Ity.  Co.  (1906),  22  Times  L.  R.  240. 

'  Per  Lord  Esher.  M.  R.,  in  Pearce  v.  Foster  (1880),  17  Q.  B.  D.  at  p.  539 
(merchant's  clerk  dismi.esed  for  speculating). 

-  Spcrk  V.  Phillips  (1839),  5  M.  k  W.  279. 

"  Harmrr  v.   Cornelius  (1858),  5  C.  B.  N.  S.  236. 

'"  Cuckson  V.  Stonrs  (1858),  2SJ  L.  J.  Q.  B.  25. 

«•  Itidgway  v.  Hunger jord  Market  Co.  (1835),  3  A.  &  E.  171  ;  Boston  Deep 
St'i  Co.  V.   Aruell  (1888),  39  Ch.  D.  339. 

'«  Clousfon  ^'  Co.,   Ltd.  v.   Corry.  [1906]   A.  C.   122. 
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caiiiiDt,  however,  ask  a  jury  to  award  him  "exemplary"  or  "  vindictive" 
damages,  or  to  take  into  consideration  any  circumstances  of  liarshness  or 
oppression  accompanying  his  dismissal,  or  any  loss  sustained  by  him  from 
discredit  thrown  upon  him  by  the  manner  of  his  dismissal.^ 

A  contract  of  service  may  be  determined  by  mutual  con- 
sent, which  may  be  either  express  or  impHed  from  the 
conduct  of  the  parties.  The  death  of  either  the  master  or 
the  servant  will  also  determine  the  contract.  The  contract 
is  a  personal  one  ;  hence  agreements  for  service  are 
never  specifically  enforced,  and  cannot  be  transferred  or 
assigned  without  the  consent  of  the  other  party.  It  is  an 
implied  term  of  the  contract  that  the  servant  should  not  in 
any  subsequent  employment  divulge  or  make  use  of  his  late 
master's  trade  secrets.'-  Death  of  a  partner  may  terminate 
the  contract  of  a  servant  of  the  partners,  but  not  where 
the  contract  was  made  without  particular  regard  to  the 
character  of  the  partnership  business  or  the  personality  of 
the  partners.^'  Bankruptcy  of  the  master  does  not  in  itself 
determine  contracts  of  service.^  In  the  case  of  a  joint 
stock  company,  however,  a  winding-up  order  is  notice  of 
discharge  to  the  servants,  and  so  is  the  appointment  of  a 
receiver  and  manager  in  a  debenture-holder's  action  ;  but  a 
voluntary  winding-up  is  not  notice  of  discharge.^ 

Apprenticeship  is  a  particular  kind  of  contract  of  service.  "  No  technical 
words  are  necessary  to  constitute  the  relation  of  master  and  apprentice.'"  - 
The  distinguishing  feature  of  a  contract  of  apprenticeship  is  that  the  one 
party  should  teach  and  the  other  should  learn.  Where,  as  is  usually  the  case,, 
the  apprenticeship  is  for  more  than  a  year,  the  contract  must  be  in  writing.^ 
Tlie  indentures  of  apprentices  to  the  sea  are  regulated  by  the  Merchant 
Shippuig  Act,  1894.''  In  the  absence  of  express  agreement,^  the  master  has 
no  power  to  dismiss  an  apprentice  for  ordinary  misconduct ;  *  but  if  the 
apprentice  be  an  "  habitual  thief,"  the  master  may  dismiss  him.^^   The  term 

1  Addis  V.  Gramophone  Co.,  Ltd.,  [1909]  A.  C.  i88  ;  but  see  the  dissenting 
judgment  of  Lord  Collins,  p.  497. 

2  Amber  Siu\  Sr.,   Co.,   Ltd.  v.  Menzel,  [1913]  2  Ch.  2:W. 

"  See  Phillips  v.  Alhavibra  Palace  Co.,  [1901]  1  Q.  B.  59,  and  cases  there  cited. 
^  Thomas  v.   Williams  (1834),  1  A.  &  E.  685. 

*  Buckley  on  the  Companies  Acts,  Oth  ed.,  p.  457,  and  cases  there  cited. 
6  Per  Lord  Kenyon  in  B.  v.   The  Inhabitants  of  Rainham  (1801),   1  East,  at 
p.  534. 

T  57  &  58  Vict.  c.  60,  ss.  105—109  ;  see  also  ss.  393—398. 
"  Westwick  V.  Theodor  (1875),  L.  R.  10  Q.  B.  224. 
9   Winstone  v.  Linn  (1823),  1  B.  &  C.  460. 
"  Learoyd  v.  Brook,  [1891]  1  Q.  B.  431. 
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*•  wdrkniau  "    in    tlx'    "Woi'kmeirs   Coinpciisation    Act,    lIKiC,   iiK.-ludes  an 
aiiprentic'f.' 

It  has  been  found  necessary  from  time  to  time  to  make 
laws  to  protect  a  class  of  persons  who  were  supposed  to 
lack  the  power  to  ])rotect  their  own  interests.  A  series  of 
.statutes  called  the  Truck  Acts  -  provide  that  workmen  are 
not  to  have  unreasonable  deductions  made  from  their  wages 
{ijj.,  for  tines,  damaged  goods,  materials,  tools ^),  nor  to 
have  their  wages  paid  otherwise  than  in  lawful  current  coin/ 
nor  to  he  obliged  to  spend  their  wages  in  any  i)articular 
phice  or  manner."  Various  statutes  have  also  been  passed 
to  improve  the  conditions  of  labour  (and  especially  of  child 
labour)  in  certain  trades,  as  for  example  chimney-sweep- 
ing ''  and  coal-mining.'^  Most  important  among  the  statutes 
dealing  with  employment  are  the  Workmen's  Compensation 
and  Employers'  Lial)ility  Acts. 

At  common  law  the  relations  of  emi)loyer  and  workman 
stood  as  follows.  Each  was  bound  to  conduct  himself  and 
his  work  so  as  not  to  injure  others.  Further  "  the  contract 
between  employer  and  employed  involves,  on  the  ])art  of 
the  former,  the  duty  of  taking  reasonable  care  to  ])rovide 
ai)pliances  and  to  maintain  them  in  a  proper  condition,  and 
so  to  carry  on  bis  operations  as  not  to  subject  those  employed 
by  him  to  unnecessary  risk."  ^^  He  was  liable  to  an  action 
for  negligence,  if  in  the  conduct  of  his  l)usiness  he  did  or 
omitted  to  do  anything  which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct 
of  human  af!iiirs,  would  not  do  or  omit  to  do,  though  he  was 
not  liable  if  the  injured  workman  was  guilty  of  contributory 
negligence. 

'   ••>  Edw.  VII.  c.  58,  s.  13. 

•  See  1  &  2  WiU.  IV.  c.  37  ;  the  Truck  Amendment  Act,  1887  (50  &  51  Vict, 
c.  10)  ;    and  tbo  Truck  Act,  IS'JtJ  (5'J  &  60  Vict.  c.  U). 

»   Sec  59  &  60  Vict.  c.   14,  ss.  1—3. 

M  &  2  Will.  IV.  c.  37,  ss.  1  and  3. 

»  ///.,  8.  2  ;    50  &  51    Vict.  c.   i6,  s.  6. 

«   See  3  &  4  Vict.  c.  85. 

'  Coal  MincH  Ui'Bulalion  Act,  1887  (.■)0  &:  51  Vict.  c.  58)  ;  Coal  Mines  Act,  1911 
(1  A:  2  Geo.  v.,  c.  50)  ;  Coal  .Mines  Act,  1914  (4  &  5  Geo.  V.,  c.  22).  See  als.) 
>fetallift'rous  Mines  Kopiilation  Act,  1872  (.35  k  36  Vict.  c.  77);  and,  generally, 
Emplovment  of  Children  Act,  1879  (42  k  43  Vict.  c.  34)  :  P'actory  and  Workshops  Act. 
I'.tMl  (1  Edw.  VII.  r.  22),A:c. 

*  Per  Lord  Herschell  in  Smith  v.  Baker,  [1891]  A.  C.  at  p.  362. 
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Before  ilie  Employers'  Liability  Act,  1880/  "  a  servant 
might  have  sought  redress  from  his  master,  subject  to  any 
defence  the  master  might  set  up,  in  the  following  cases  : — 

(a)  for  injuries  sustained  by  the  servant  by  reason  of  the 

negligence  of  the  master  himself ; 

(b)  for  injuries  sustained  by  reason  of  the  negligence  of 

a  servant  acting  within  the  scope  of  the  master's 
employment ; 

(c)  for  injuries  sustained  by  reason  of  the  master  navmg 

negligently  provided  defective  or  dangerous  imple- 
ments or  materials."  - 

It  is  still  open  to  an  injured  workman,  if  he  thinks  fit,  to 
sue  his  employer  on  his  liability  under  the  common  law. 
In  order  to  succeed  in  such  an  action  the  plaintiff  must 
establish  negligence  of  the  kind  indicated  in  the  last 
paragraph.  And  in  such  an  action  there  are  still  three 
defences  open  to  an  employer  : — 

(i.)  The  doctrine  of  "  common  employment,"  which  was 
enunciated  in  the  case  of  Pricstleij  v.  Fowler,^  still  protects 
an  employer  from  liability  for  the  negligence  of  his  agents 
and  workmen,  if  the  action  be  brought  at  common  law.  It 
may  be  stated  thus  :  AYhere  the  person  injured  and  the 
person  who  caused  the  injury  are  both  workmen  in  the 
same  employment,  even  though  they  are  in  very  different 
grades  of  that  employment  and  engaged  in  very  different 
work,  their  common  employer  is  not  responsible  for  the 
consequences  of  the  injury.'* 

(ii.)  The  employer  may  also  find  protection  under  another 
rule  :  if  the  workman  knew  and  realised  the  risk  of  injury 
and  voluntarily  incurred  the  danger,  the  master  is  not  liable.^ 
This  rule  is  based  on  the  maxim  volenti  non  fit  injuria.  But 
strong  evidence  is  required  of  the  workman's  knowledge  of 
the  danger  before  the  employer  will  be  excused. 

1  4.S  &  44  Vict.  c.  42. 

*  Per  A.  L.  Smith,  J.,  in  Weblin  v.  Ballard  (18S6),  17  Q.  B.  D.  at  p.  124. 

^  (1837),  3  M.  &  W.  1,  confirmed  in  Bartonshill  Coal  Co.  r.  Reid  (1858),  3 
Macq.  H.  L.  266,  discussed  in  Cole  v.  De  Trafftn-d  (No.  2),  [1918]  2  K.  B.  525,  oStt. 

■<  See  Wilson  v.  Merry  (1868),  L.  R.  1  fl.  i..  Sc.  32(3  ;  Johnson  v.  Lindsay, 
[1891]  A.  0.  371. 

5  Thomas  v.  Quartermaine  (1887),  18  Q.  B.  D.  685  ;  Smith  v.  Baker,  [18^1  J 
A.  C.  325  ;  Coldrick  v.  Partridge,  Jones  ^  Co.,  [1910]  A.  C.  77. 
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(iii.)  The  employer  may  also  plead  that  the  real  cause  of 
the  injury  was  the  contributory  negUgence  of  the  workman. 

At  common  law  thero  was  a  fourth  defence  open  to  an  employer,  if  the 
injuries  to  his  workman  proved  fatal.  Such  a  case  was  governed  by  the  rule 
that  "  a  personal  action  dies  with  the  person  ;  "  so  that  if  a  workman  died  in 
consequence  of  injuries  received  in  the  course  of  his  employment,  his  personal 
representatives  could  not  brincr  an  action  to  recover  damages  on  behalf  of 
his  widow  and  children  or  other  dependants.  This  defence,  however,  was 
taken  away  in  184(;  by  Lord  Campbell's  Fatal  Accidents  Act.^ 

In  1880  was  passed  the  Employers'  Liability  Act.-  This 
Act  gives  to  an  injured  workman  in  many  cases  a  right  of 
action,  which  he  did  not  possess  at  common  law.  It  entitles 
him  to  compensation  if  his  injury  was  caused  by  reason  of — 

(i.)  the  defective  condition  of  ways,  works,  plant  or 
machinery,  provided  such  defect  is  attributable  to  the 
negligence  of  the  employer  or  of  some  person  to  whom  he 
has  delegated  his  duty  in  that  behalf; 

(ii.)  the  negligence  of  the  employer's  superintendents  or  of 
those  to  whom  he  has  entrusted  the  duty  of  giving  to  the 
workmen  orders  or  directions  ; 

(iii.)  some  act  or  omission  by  a  fellow  workman  in 
obedience  to  the  employer's  by-laws  or  to  the  particular 
instructions  of  one  placed  in  authority  over  him ;  or 

(iv.)  the  negligence  of  any  fellow^  workman  who  has  charge 
of  any  signal,  points,  locomotive  engine  or  train  upon  any 
railway.' 

In  all  actions  brought  under  this  Act  the  workman  is  given 
the  same  rights  and  remedies  against  his  employer  as  any 
one  not  in  his  service  would  have  had ;  so  that  the  doctrine 
of  common  employment  does  not  apply.  It  still,  however, 
remains  open  to  the  employer  in  any  action  under  this  Act 
to  plead  contributory  negligence,  or  to  set  u})  the  defence 
that  the  workman  knew  of  the  defect  or  negligence  and  did 
not  comi)lain  to  the  employer  or  to  some  person  superior  to 
himself  in  the  service  witliin  a  reasonable  time.*    The  master 

1   9  &  10  Vict.  c.  93,  ss.  2—5  ;  .md  see  27  &  28  Vict.  c.  95. 
»  43  &  44  Vict.  c.  42. 
'  Ss.  1  and  2. 

*  Unless  he  knew  that  the  employer  or  such  superior  was  already  aware  of  it  : 
i.  2  (3). 
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can  also  raise  the  technical  defences  that  the  workman  did 
not  give  him  proper  notice  of  the  accident  or  did  not  give  it 
within  the  prescribed  time.^  Or  it  may  be  that  the  workman 
had  contracted  with  his  emploj^er  not  to  claim  compensation 
under  the  Act  for  personal  injm'ies." 

Under  this  Act  the  term  "  workman  "  includes  every  railway  servant, 
labourer,  servant  in  husbandry,  journeyman,  artificer,  handicraftsman, 
miner  and  every  one  engaged  in  manual  labour,  but  not  a  domestic  or  menial 
servant,  nor  a  seaman  ;  ^  the  term  "  employer  "  includes  a  body  corporate.'* 
The  action  can  only  be  brought  in  the  County  Court.^  Allowance  is  made 
for  the  pain  and  suffering  caused  by  the  injury ;  but  the  total  sum  recover- 
able cannot  exceed  the  amount  of  three  years'  wages.* 

In  the  year  1897  a  novel  principle  was  introduced  into  the 
law  of  employer  and  workman.  By  the  Workmen's  Com- 
pensation Act  of  that  year  "  it  was  for  the  first  time  provided 
that  in  certain  specified  trades  and  w^orks  the  employer  should 
be  liable  to  compensate  any  workman  w^ho  was  injm-ed  by  an 
accident  arising  out  of  and  in  the  coarse  of  his  employment, 
whether  the  employer  or  any  of  his  subordinates  had  been 
guilty  of  any  negligence  or  had  committed  any  breach  of 
duty  or  not.  The  scope  of  this  enactment  was  extended  in 
1900  to  agricultural  labourers.^  In  1906  was  passed  the 
third  Workmen's  Compensation  Act,^  which  repealed  the  two 
preceding  Acts,  though  it  has  left  untouched  both  the 
common  law  and  the  Employers'  Liability  Act,  1880.  It 
will  be  observed  that  the  right  to  compensation  accorded  to  a 
workman  by  these  Acts  is  not  based  upon  any  right  of  action 
in  tort,  but  arises  directly  out  of  the  contractual  relation  of 
employer  and  workman.  It  was  thought  right  that,  if  a 
workman  is  injured  in  the  course  of  his  employment,  the  loss 
which  he  thereby  sustains  should  be  borne  in  substantially 
equal  shares  by  his  employer  and  himself.     The  employer  is 

1    S.  4. 

*  Such  a  contract  is  not  against  public  policy,  and  the  widow  of  a  workman 
fatally  injured,  who  sues  under  Lord  Campbell's  Act,  will  be  bound  by  it  :  Griffiths 
V.  Ea'rl  of  Dudley  (1882),  9  Q.  B.  D.  357. 

3  Macbeth  S'  Co.  v.  Cliishtt,  [1910]  A.  C.  220. 

<    S.  8. 

«    S.  6  (1). 

6   S.  3. 

T    60  &  61  Vict.  c.  37. 

«    63  &  64  Vict.  c.  22. 

9   6  Edw.  VII.  c.  58. 
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in  fact  made  to  insure  his  men.  The  sum  awarded  to  the 
injured  workman  is  not  handed  over  to  him  in  a  himp  sum, 
as  are  the  damages  recovered  in  an  ordinary  civil  action  ;  he 
is  paid  a  weekly  allowance  in  lieu  of  wages  during  his  total 
or  partial  inability  to  work. 

The  Workmen's  Compensation  Act,  1906,  provides  that  "if 
in  any  employment  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  the  employment  is  caused  to  a  workman, 
his  employer  shall  "  [subject  to  other  provisions  of  the  Act] 
*' be  liable  to  pay  compensation."^  But  if  the  injury  is 
"  attributable  to  the  serious  and  wilful  misconduct  of  that 
workman,  any  compensation  claimed  in  respect  of  that 
injury  shall,  unless  the  injury  results  in  death  or  serious 
and  permanent  disablement,  be  disallowed." 

A  workman  (or,  in  the  event  of  his  death,  his  dependants") 
can  also  claim  compensation  if  it  be  proved  in  the  method 
prescribed  by  section  8  of  the  Act  that  he  suffered  from  one 
of  certain  specified  "  industrial  diseases,'" ■'  due  to  the 
nature  of  his  employment,  which 

(i.)  prevented  him  from  earning  full  wages  ; 

(ii.)  caused  him  to  be  suspended  from  work  ;  or 

(iii.)  caused  his  death. 

Under  this  Act  the  utmost  amount  recoverable  is  one 
pound  a  week  during  total  or  partial  incapacity  to  work,  or 
£300  in  case  of  death. ^  Notice  of  the  accident  and  the  claim 
for  (;om])ensatiou  must  be  sent  to  the  employer  within  certain 
prescribed  times  ;  but  failure  to  do  so  will  not  be  a  bar  to 
the  claim,  if  the  employer  has  not  been  prejudiced  thereby, 
or  if  the  failure  or  delay  was  due  to  some  reasonable  cause.^ 

1  6  Edw.  VII.c.  r)8,  s.  1.     As  til  the  procedure  under  this  Act,  see  ^w.^?,  pp.  1344 — 135U. 

•  Ab  to  who  are  "dependants,"  see  s.  13:  Coulthard  v.  Consett  Iron  Co., 
[I'jor,]  2  K.  B.  861»;  J/udgxon  v.  HV««  Stanley  Colliery,  [1910]  A.  C.  229;  Potts  v. 
Xiddrie,  Jfc,  Coal  Co.,  '11)13]  A.  C.  531  ;  Mon'tgomer)!  v.  Blows,  [1916]  1  K.  B.  899; 
Simint  V.  LiUethall  Coflicnj  Co..  [1917J  2  K.  B'.  368.' 

"  See  Sfhccl.  III.  and  two  .'statutory  orders,  dat«i  May  22nd,  1907,  and  December 
2nd,  1908,  and  the  Workmen's  Compensation  (Silicosis)  Act,  1918  (8  &  9  Geo.  V.  c.  U). 
It  is  pos.siblc  that,  apart  from  this  section,  infectious  diseases  may  be ''accidents  " 
within  the  statute,  though  it  may  be  difficult  to  show  thedatc  of  such  "  .iccident  "  and 
to  prove  that  it  (K:currcd  in  the  course  of  tiie  employment:  !-.c& post,  pp.  940,  941. 

*  See  Sche<I.  I.,  and  Coinimj  v.  John  Mowlem  ^-  Co.,  [1914]  3  K.  B.  1055. 

*  8.2(1).  See  Miller  v.  Rxchtirdsoii,  [1915]  3  K.  B.  70;  IhtrviU  v.  Mckers^ 
Ltd  ,  [1916]  1  K.  B.  180. 
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The  workman  must,  if  required,  submit  to  medical  examina- 
tion ;  ^  otherwise  he  will  not  be  allowed  to  proceed  with  his 
claim.  If  the  employer  disputes  his  hability  to  pay  com- 
pensation under  the  Act  or  the  amount  or  duration  of  the 
compensation  payable  by  him,  the  question  will  be  settled 
by  arbitration,  not  by  an  action  at  law.  The  application  for 
such  an  arbitration  must  be  made  to  the  judge  of  a  County 
Court,  who  will  either  act  as  arbitrator  himself  or  appoint  an 
arbitrator  subject  to  the  approval  of  the  Lord  Chancellor. 

Under  tlie  Act  of  lilOG  an  "'employer'  includes  any  body  of  persons 
corporate  or  unincorporate  and  the  legal  personal  representative  of  a 
deceased  employer,  and,  where  the  services  of  a  workman  are  temporarily 
lent  or  let  on  hire  to  another  person  by  the  person  with  whom  the  workman 
has  entered  into  a  contract  of  service  or  apprenticeship,  the  latter  shall,  for 
the  purposes  of  this  Act,  be  deemed  to  continue  to  be  the  employer  of 
the  workman  whilst  he  is  working  for  that  other  person."- 

"  '  Workman '  does  not  include  any  person  employed  otherwise  than  by 
way  of  manual  labour  whose  remuneration  exceeds  two  hundred  and  fifty 
pounds  a  year,  or  a  person  whose  employment  is  of  a  casual  nature  and 
who  is  employed  otherwise  than  for  the  purposes  of  the  employer's  trade 
or  business,  or  a  member  of  a  police  force,  or  an  outworker,^  or  a  member 
of  an  employer's  family  dwelling  in  his  liouse,  but  save  as  aforesaid,  meaug 
any  person  who  has  entered  into  or  works  under  a  contract  of  service  * 
or  apprenticeship  w'ith  an  employer,  whether  by  way  of  manual  labour, 
clerical  work  or  otherwise,  and  whether  the  contract  is  expressed  or  implied, 
is  oral  or  in  writing."  2  '•  The  Act  shall  not  apply  to  persons  in  the  naval 
or  military  service  of  the  Crown."  ^ 

To  entitle  an  injured  workman  to  compensation  under 
this  Act,  he  must  satisfy  the  judge  or  arbitrator — 

(i.)  that    he  has   sustained  personal  injury  through  an 

accident ; " 
(ii.)  that  at  the  time  of  the  accident  he  was  in  the  employ 

of  the  respondent ; 
(iii.)  that  the  accident  arose  out  of  his  employment ;  and 

^  At  the  employer's  cost  :  Sched.  I.  (4). 

*  S.  13.  It  has  been  held  that  a  professional  football  player  is  withiu  this  section 
(  WaUer  r.  Crystal  Pahice  Football  Clnb,  [1910]  1  K.  B.  87),  but  that  a  taxi-cab  driver 
is  not  {Doggett  v.  Waterloo  Taxi-cab  Co.  (1910),  VV.  N.  137).  See  also  Orifith  v. 
•'  Penrhgn  Castle"  Owners,  [1917]  1  K.  B.  474.  As  to  workmen  who  are  French 
citizens,' see  9  Edw.  VII.  c.  16. 

'  An  outworker  is  one  who  works  for  an  employer,  but  in  his  own  home  and 
under  such  conditions  as  he  himself  arranges. 

*  As  to  "  contract  of  service,"  see  Sinimons  v.  Heath  Laundry  Co.,  [1910]  1  K.  B.  543  ; 
Kemp  V.  Lewis,  [1914]  3  K.  B.  543. 

■'  S.  2  (1). 

*  For  the  definition  of  an  accident,  see  -post,  pp.  938,  939. 
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(iv.)  tliat  the  accident  occurred  in  the  course  of  his 
eni))]oyment.' 
If  the  applicant  succeeds  in  establishing  these  four  points, 
he  need  not  prove  negligence  in  any  one ;  it  is  wholly 
immaterial  that  he  contributed  to  the  accident  by  his  own 
ne.cligence.  or  that  he  voluntarily  incurred  a  known  risk,  or 
that  the  injury  was  occasioned  by  the  negligence  of  a  fellow- 
workman  in  the  same  employment.  The  only  defences  open 
to  the  respondent  on  proof  of  the  above  facts  are — 

{<i)  that  the  applicant  has  not  been  disabled  l)y  his  injuries 
for  more  than  one  week  ; 

(h)  that  he  has  already  recovered  compensation  for  the 
same  injuries  either  at  common  law  or  under  the  Employers' 
Liability  Act,  1880 ; 

(f)  that  his  Injuries  are  attributal)le  to  his  own  serious  and 
wilful  misconduct  ;  but  it  is  found  in  practice  very  difficult 
to  estabhsh  this  defence — and  indeed,  if  the  injuries  have 
resulted  in  death  or  serious  and  permanent  disablement,  it 
is  not  open  to  the  employer  to  raise  it  ; 

(d)  that  the  workman  was  employed  under  a  scheme  of 
compensation,  beneht  or  insurance,  which  the  Registrar 
of  Friendly  Societies,  after  taking  steps  to  ascertain  the 
views  of  the  employer  and  workmen,  had  certified  to  be  not 
less  favourable  to  the  workmen  and  their  dependants  than 
their  rights  under  the  Act.'- 

The  respondent  may  also  in  reduction  of  damages  show 
that  the  i)rolongation  of  the  disability  or  that  any  special 
damage,  such  as  the  loss  of  a  limb  or  a  linger,  was  due  to 
somi^  unreasonable  conduct  on  the  part  of  the  applicant,  and 
was  not  the  necessary  result  of  the  accident.'^ 

The  Act  alters  the  ordinary  law  of  contract — 

(i.)  by  adoptiiif^  the  novel  principle  mentioned  above,  that  the  employer 
is  to  bo  liable  apart  from  any  breacli  of  duty  on  the  part  of  himself  or  the 
persons  for  whose  aots  he  is  responsible  ; 

»  He  must  prove  both  (iii.)  and  (iv.)  :  Pomfret  v.  Lanes,  and  Torks.  Ry.  Co., 
ri903]  2  K.  H.  718,  See  Steiiuirt  4'  .%u.  lAd.  v.  Unighiirst,  [1917]  A.  C.  249  ;  Deimit 
y.  WhiU  S    Co.,  ih.  47'.» ;  JJnridnim  .?•  Co.  v.  M liobh,  [1918]  A.  C.  301. 

•8.3.  A  workman  cannot  contract  himself  out  of  his  rights  under  the  Act  of 
1906.  except  by  an  arrangement  which  is  in  strict  accordance  with  the  provisions 
of  this  section. 

»  Mnrthnll  v.  Orient  Steam  Navigation  Co.,  [1910J  1  K.  B.  79,  83 


workmen's  compensation  act,   1906.  873 

(ii.)  in  certain  cases,  wliere  a  "principal  "  has  engaged  a  "contractor" 
for  the  whole  or  an}^  part  of  any  work  undertaken  by  the  "  principal,"  the 
Act  makes  the  "  principal  "  liable  to  pay  compensation,  although  there  is 
no  contractual  relation  whatever  between  him  and  the  injured  workman  ;^ 

(iii.)  if  the  employer,  after  insuring  his  liability  to  compensate  under  the 
Act,  becomes  bankrupt  (or,  in  the  case  of  a  company,  has  commenced  to  be 
wound  up),  the  liability  of  the  employer  is  transferred  direct  to  the 
insurers,  although  there  is  no  contractual  relationship  whatever  between  the 
insurers  and  the  injured  workman. - 

Hence  now,  when  a  workman  is  injurerl  in  the  course 
of  his  employment,  there  are  three  different  methods  of 
procedm'e  open  to  him  : — 

(i.)  He  may  sue  either  in  the  High  Com't  or  in  the  County 
Court  for  damages  at  common  law.  The  amount  of  damages 
which  he  can  recover  is  not  limited  by  any  restriction 
dependent  upon  the  amount  of  his  wages,  and  it  will  be  paid 
to  him  in  one  sum.  But  he  will  have  to  establish  negligence 
in  his  employer  or  in  some  one  for  whose  act  or  default  the 
employer  is  responsible,  and  his  claim  is  liable  to  be 
defeated  by  any  of  the  defences  indicated  on  pp.  867 ,  868. 

(ii.)  He  can  sue  in  the  County  Court  for  damages  under 
the  Employers'  Liability  Act,  1880.  If  he  pursues  this 
course,  he  can  recover  damages  in  many  cases  in  which  no 
action  would  lie  at  common  law ;  he  can  recover  a  larger 
amount  of  damages  than  would  be  awarded  him  under  the 
Act  of  1906,  and  the  amount  recovered  will  be  paid  to  him 
in  a  lump  sum.  But  he  will  have  to  prove  a  great  deal  more 
than  is  necessary  in  proceedings  taken  under  the  Act  of  1906. 

(iii.)  Lastly,  he  can  claim  comj)ensation  in  the  County 
Court  under  the  Workmen's  Compensation  Act,  1906.  The 
advantage  of  so  doing  is  that  he  need  not  prove  negligence 
on  the  part  of  any  one  ;  he  has  merely  to  establish  that  he 
has  sustained  bodily  injuries,  which  were  caused  by  an 
accident  arising  out  of  and  also  in  the  course  of  his  employ- 
ment. It  is  now  an  incident  attached  to  the  contractual 
relation  of  employer  and  workman  that  they  should  share  in 
any  loss  caused  by  such  an  accident.     The  disadvantage  is 

1    S.   4. 
«   S.  5. 
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that  lie  I'cin  recover  at  the  most  only  half  his  weekly  wages 
or,  if  an  infant,  10s.  a  week.  It  is  also  often  regarded  by 
the  applicant  as  a  disadvantage,  though  it  is  really  a  benefit, 
that  he  will  not  be  paid  his  compensation  in  one  sum,  but 
will  receive  a  weekly  allowance  during  disability. 

If  however,  owing  to  the  nature  of  his  employment, 
the  workman  is  suffering  from  one  of  the  industrial  diseases 
mentioned  above,  and  there  has  been  no  negligence  on 
the  part  of  his  employer  or  of  any  one  for  whose  act  or 
default  the  employer  is  responsible,  the  only  remedy  of  the 
workman  (or,  in  case  of  death,  of  his  dependants)  is  to 
claim  compensation  under  the  Act  of  1906. 


Chapter  XIII. 

LANDLORD  AND  TENANT. 

The  relation  of  landlord  and  tenant  arises  when  one  person 
confers  on  another  a  right  to  the  exclusive  possession  of  lands 
or  tenements  for  a  fixed  or  determinable  time,  but  always  for 
a  less  period  than  that  for  which  he  himself  has  an  interest 
in  the  premises.  Such  a  relation  may  often  be  created  by 
word  of  month  ;  but  the  terms  of  the  contract  are  usually 
(and  in  some  cases  must  be^)  embodied  in  an  agreement  or 
lease.  The  landlord  is  frequently  called  the  lessor,  and  the 
tenant  the  lessee  ;  the  act  of  letting  is  called  a  demise,  and 
the  lease  is  usually  granted  in  consideration  of  rent  or  of 
some  other  recompense  payable  at  fixed  periods. 

When  a  man  transfers  his  whole  estate  or  interest  in  land 
to  another,  the  document  is  not  called  a  lease.  If  he  is  a 
freeholder,  it  is  called  a  conveyance  ;  if  he  has  only  a  lease- 
hold interest,  it  is  called  an  assignment.  Again,  a  lease 
must  be  distinguished  from  a  mere  licence  ;  it  confers  on 
the  lessee  a  "real  right,"  namely,  the  right  to  prevent 
every  one  else  (including  the  landlord)  from  entering  on  the 
demised  premises  during  the  term,  except  by  his  permission. 
Thus  a  man,  who  engages  a  stall  at  an  exhibition  or  a  seat 
at  a  theatre,^  is  a  licensee  and  not  a  lessee,^  even  though  the 
contract  be  drawn  in  the  form  of  a  lease." 

There  are  several  different  kinds  of  tenancies.  The 
principal  ones  are  : — 

(i.)  A  tenancy  for  a  term  of  years. 

(ii.)  A  tenancy  from  year  to  year. 

1  See  post,  pp.  iS76.  877. 

»  /{urxt  V.  Picture   Theatres,  Ltd.,  [1915]  1  K.  B.  1. 

«  Rendell  v.  Rovian  (1893),  9  Times  L.  R.  192  ;  and  see  Frank  Warr  .f  Co.  v. 
L.  C.  C,  [1904]  1  K.  B.  713  (theatre  refreshment  bar). 

*  Edwardes  v.  Barrington  (1901),  85  L.  T.  650  ;  Glemcood  Lttmber  Co.  v. 
Phillips,  [1904]  A.  C.  405. 
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(iii.)  A  tenancy  at  will. 

(iv.)  A  tenancy  by  sufferance. 

There  may  also  l)e  quarterly,  monthly  or  weekly  tenancies. 

(i.)  The  |)(Mio(l  for  which  the  tenancy  is  to  continue  must 
he  certain  ;  otherwise  there  would  only  be  a  tenancy  at  will.^ 
An  estate  for  years  is  frequently  called  a  "  term,"  because 
its  duration  is  bounded  or  limited ;  it  must  have  a  certain 
beginning  as  well  as  a  certain  end.  The  lessee  must  enter 
on  the  land  by  virtue  of  the  lease ;  otherwise  he  has  only 
an  interest  in  the  term  and  is  not  possessed  of  it.  This 
interest  is  called  an  ''  intcri'sse  termini  "  and  is  alienable.  It 
is  "  more  than  a  right  of  entry  :  it  is  an  interest  which  the 
law  recognises  in  a  future  term,  coupled  with  a  right  to 
complete  that  interest  by  possession."^  But  a  person  who 
has  only  an  interesse  termini  cannot  maintain  an  action  on  a 
covenant  for  quiet  enjoyment,  nor  an  action  for  trespass  or 
for  damages.^ 

A  term  of  years  may  arise  by  estoppel.  Thus,  if  a  luan  demises  for  a 
term  of  years  premises  in  which  he  has  no  interest  and  subsequently 
acquires  an  estate  in  them,  then  the  lease  takes  effect.  The  lessor  is 
estopped  from  denying  its  validity,  and  the  lessee  from  disputing  the 
lessor's  title.  Assignees  of  the  original  lessee  are  similarly  estopped.  But 
tlie  lessor  cannot  distrain,  for  rent  owed  by  the  tenant,  goods  belonging  to 
a  stranger,  for  the  stranger  is  not  estopped  from  disputing  the  title.'* 

At  common  law  writing  w^as  not  necessary  to  the  creation 
of  a  term  of  years.  But  now  by  the  combined  eftect  of  the 
Statute  of  Frauds,''  and  the  Keal  Property  Amendment  x\ct, 
1845,''  "  all  leases,  estates,  interests  of  freehold  or  terms  of 
years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments," 
unless  made  by  deed,  are  void  at  law,  and  "  have  the  force 
and  effect  of  leases  or  estates  at  will  only," — except  "  leases 
not  exceeding  thr   term  of  three  years  from    the    making 

»  Co.  Litt.  45  b,  64  b. 

»  Prr  Bowen.  I>..J.,  in  GiUad  v.  Chixhirr  Lines  Committee  (1884),  c2  W.  R.  at 
p.  94.3,  cited  with  approval  by  Neville,  J.,  in  Matin,  Grossman  Sf  Paulin  v.  Land 
Uigistnj.  [1918]  1  f'h.  at  p.  210. 

'    Walli*  V.   Ilandx,  [IH<).1]  2  Ch.  T.".. 

«  Tadman  v.  Uenman,  [181)3]  2  Q.   IJ.   Iii8. 

«  29  Car.  II.  c.  3.  as.  1,  2. 

•  8  &  U  Vict.  c.  lOtJ,  .s.  3.  As  to  the  iuadmissiliility  of  oral  evidence  to  vary, 
6ce  Uenderton  v.  Arthur,  [1907]  1  K.  B.  10. 


DIFFERENT    KINDS    OF    TENANCIES.  877 

thereof,  whereupon  the  rent  reserved  to  the  hindlord  during 
such  term  shall  amount  unto  two  tlnvd  })arts,  at  the  least* 
af  the  full  improved  value  of  the  thing  demised." 

By  the  Settled  Land  Act,  lS82,i  all  leases  made  by  limited  owners 
under  that  Act  must  be  by  deed.  This  provision  is  more  extensive  than 
the  Real  Property  Amendment  Act,  and  applies  to  leases  for  all  periods 
however  short,  whether  they  come  under  the  provisions  of  the  Statute  of 
Frauds  or  not. 

Leases  in  writing,  but  not  under  seal,  may  be  construed  as  agreements 
capable  of  being  specifically  enforced.-  "Since  the  Judicature  Act  .  .  . 
there  are  not  two  estates  as  there  were  formerly,  one  estate  at  common  law 
by  reason  of  the  payment  of  the  rent  from  year  to  year,  and  an  estate  in 
eriuity  under  the  agreement.  There  is  only  one  Court,  and  the  equity 
rules  prevail  in  it.  The  tenant  holds  under  an  agreement  for  a  lease.  He 
holds,  therefore,  under  the  same  terras  in  equity  as  if  a  lease  had  been 
granted,"^  provided  relief  could  have  been  given  by  specific  performance. 
And  any  objection  that  the  agreement  is  not  in  writing  must  be  raised 
specifically  by  the  tenant  as  a  defence  to  any  action  brought  against  him 
by  his  landlord.  Thus,  if  a  tenant  on  being  sued  for  rent  pleads  that 
there  was  no  concluded  agreement  and  fails,  he  cannot  afterwards  raise  the 
defence  that  there  was  no  agreement  in  writing  in  an  action  for  rent 
which  subsequently  becomes  due.^ 

(ii.)  A  tenancy  from  year  to  year  exists  where  both  landlord 
and  tenant  are  entitled  to  notice  before  the  tenancy  can  be 
determined  by  either  of  them.  By  the  common  law  such 
notice  must  be  given  at  least  a  half-year'  before  the  expiration 
of  the  current  year  of  the  tenancy,  so  that  the  tenancy  may 
expire  at  that  period  of  the  year  at  which  it  commenced.  In 
some  cases  more  than  six  months'  notice  has  been  made 
necessary  by  statute;'  but  the  tenant  must  occupy  for  a 
certain  number  of  complete  years. 

A  tenancy  from  year  to  year  was  originally  a  development  of  a  tenancy 
at  will,  by  which  the  tenancy  at  will  was  determinable  only  at  that  period 
of  the  year  at  which  it  commenced,  and  on  reasonal)le  notice.  This  was 
ultimately  decided  to  be  half  a  year.     "A  tenancy  from  year  to  year  lasts 

1  4:5  Sc  iC,  Vict.  c.  38,  s.  7. 

2  Zimbler  v.  Abrahams,  [1903]  1  K.  B.  577. 

3  Per  Jessel,  M.  R.,  in  Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  at  p.  14  ;  and  se« 
Coatsworth  v.  Johnson  (1886),  55  L.  J.  Q.  B.  220  ;  Manchester  Brewery  Co.  v. 
Coombs,  [1901J  2  Ch.  608.  For  a  case  which  came  before  a  Court  unable  to 
decree  specific  performance,  see  Foster  v.  Beeves.  [1892]  2  Q.  B.  255. 

<  Ilumjihrips   V.    Humphries.   ruilO"    2    K.   B.  531  ;     fhohe  v.  Bickman,   [1911]  2 
K.  B.  1125. 
5  See  j)ost,  p.  90U. 
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only  so  long  as  Ijotli  parties  ])lease  ;  that  is,  it  is  determinable  by  either 
party  at  the  end  of  any  year,  by  giving  notice  to  quit  half  a  year  before  the 
end  of  the  year.  There  is  no  reason  why  it  should  not  be  so  determined 
by  eitiier  party  at  the  end  of  the  first  year — as  well  as  at  the  end  of  any 
snb8e<iuent  year,  unless  the  parties  have  by  express  contract  prevented  such 
determination."  '  Mere  permission,  however,  to  occupy  land  creates  but  a 
tenancy  at  will,  unless  th^jre  are  circumstances  which  show  an  intention  to 
create  a  tenancy  Irom  year  to  year,  as  for  instance  an  agreement  to  pay 
rent  by  the  quarter  or  other  aliquot  part  of  a  year.- 

.V  demise  for  *'  one  year  certain  "  or  for  "  one  year  only  "  does  not  create 
a  tenancy  from  year  to  year,  as  it  is  to  end  on  a  precise  day,  and  therefore 
no  notice  to  quit  is  necessary  to  determine  such  a  tenancy.  A  demise  for 
one  year,  with  an  option  at  the  end  of  that  time  to  take  a  lease  at  a  fixed 
rent  per  oinium,  has  been  held  to  give  the  tenant  a  right,  after  the  first 
year,  to  a  lease  of  at  least  one  year.^ 

k  tenancy  from  year  to  year  may  also  arise  by  implication 
of  law.  Thus,  where  a  lessee  for  a  term  of  years  holds  over 
after  the  expiration  of  the  lease  and  continues  to  pay  rent 
quarterly  to  his  landlord,  he  will,  in  the  absence  of  any 
special  agreement,^  be  deemed  in  law  to  be  a  tenant  from  year 
to  year  and  will  be  bound  by  all  such  of  his  former  covenants 
as  are  referable  to  a  yearly  tenancy' — but  not  if  the  liability 
which  he  thereby  incurs  would  be  of  so  serious  a  nature  that 
he  cannot  be  assumed  to  have  contemplated  it  when  he  held 
over,  c.r/.,  where  the  covenant  in  question  would  throw  upon 
the  tenant  expenses  for  structural  work  largely  in  excess  of 
the  annual  rent  of  the  premises.'' 

(iii.)  A  tenancy  at  will  exists  ''where  lands  or  tenements  are 
let  by  one  man  to  another  to  have  and  to  hold  to  him  at  the 
will  of  the  lessor,  by  force  of  which  lease  the  lessee  is  in 
possession.  In  this  case  the  lessee  is  called  tenant  at  will, 
because  he  hath  no  certain  nor  sure  estate,  for  the  lessor  may 
l)ut  him  out  at  what  time  it  pleaseth  him.  ""     Whenever 

1  Per  Lord  Denman,  C.  J.,  in  Doe  d.  Clarke  v.  Smaridge  (1815),  7  Q.  B.  at 
p.  ;toH  ;  and  sf.'  Croft   v.  Illay,  [lyiKl  1  Ch.  277. 

*  Richardson  v.   Litncjridge  ( 1811;,' 4  Taunt.  128. 
3  Auttin  V.   Seviham,  [I'JOG]  2  K.  B.   167. 

*  Oakley  v.  Monck  (18tiG),  h.  R.  1  Ex.   159. 

•'  Kelly  V.  Patterion  (1874;,  L.  R.  9  C.  P.  681  ;  and  see  Dougal  v.  McCarthy, 
[iH'.t.l]   1  y.  H.  -,M  :    KVv?,/  V.  I'ortrr.     I'.ilt;]  2  K.  B.  91. 

6  Valpy  V.  St.  Leonard  t  Wharf  Co.  (1903;,  1  L.  G.  R.  305  ;  Harrit  v.  Hick- 
man, L1904]   I   K.   B.   13. 

*  Littleton's  'J'enurea,  h.  6K.  As  to  what  words  create  a  tenancy  at  will,  see  the 
judgment  of  Jessel,  M.R.,  in  Ej-  parte  VoUey,  In  re  Knight  (1882),  21  Ch.  D.  at  p.  457. 
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the  tenancy  is  determinable  at  the  will  of  one  party,  the  law 
implies  it  is  also  determinable  at  the  will  of  the  other.^  An 
estate  at  will,  therefore,  may  be  determined  by  either  party 
by  express  words  or  by  any  act  which  is  inconsistent  with 
the  continuance  of  the  tenancy ;  it  is  determined  as  soon  as 
notice  thereof  reaches  the  other  party." 

A  tenancy  at  will  may  be  created  by  agreement,  express  or  implied. 
Where  a  pei'son  lives  in  a  house  rent  free  by  permission  of  the  owner,  there 
is  an  implied  tenancy  at  will.  It  may  also  arise  by  implication  of  law, 
where  a  tenancy  from  year  to  year  cannot  be  inferred — for  example,  in  the 
case  of  an  entry  under  a  void  lease  without  any  payment  of  rent  or  agree- 
ment to  pay  it.  A  good  example  of  a  tenant  at  will  is  the  minister  of  a 
dissenting  congregation  placed  in  possession  of  a  chapel  and  dwelling- 
house  by  trustees  in  whom  the  property  is  vested.^  A  tenancy  at  will  may 
also  be  created  by  an  "  attornment "  clause  in  a  mortgage  deed,  whereby 
the  mortgagor  "  attorns  "  to  or  becomes  tenant  of  the  mortgagee,  though 
the  tenancy  thus  created  is  sometimes  a  tenancy  from  year  to  year 
determinable  as  the  parties  may  agree. 

(iv.)  A  tenant  by  sufferance  is  one  who  has  lawfully  entered 
into  possession  of  premises,  but  who  remains  in  possession  of 
them  without  the  consent  of  their  owner  after  his  right  to 
do  so  has  ceased.  The  consent  of  the  owner  would  at  once 
convert  it  into  a  tenancy  at  will.  The  tenancy  can  only  be 
terminated  by  a  demand  of  possession  by  the  landlord ;  if 
the  tenant  is  turned  out  of  possession  without  such  a  demand, 
he  may  maintain  an  action  of  trespass,  but  not  one  of 
ejectment.^ 

Certain  persons — for  example,  infants,  lunatics  and  con- 
victs— may  be  disabled  from  granting  leases,  just  as  they 
are  disabled  from  making  other  contracts.^  The  power  of 
landowners  to  grant  leases  for  periods  not  exceeding  their 
own  interest  in  the  property  has  sometimes  been  curtailed  by 
statute  (as  in  the  case  of  corporations  and  government  depart- 
ments), and  sometimes  extended  (as  in  the  case  of  tenants  for 
life  and  other  limited  owners,  mortgagors  and  mortgagees). 

1  Co.  Litt.  55  a. 

2  Turner  v.   Doe  d.   Bennett  (1812),  9  M.  &  W.  646. 
s  Doe  d.   liicjge  v.   Belt  (179b;,  5  T.   R.  471. 

^  Doe  a.  Harrlxon  v.  Murrell  (I«37),  8  C.  &  P.  134. 
5  See  Book  VI.,  Law  of  Persons. 
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Tlie  power  of  the  Crown  to  grant  leases  of  Crown  lands  is  confined  by 
statute  to  the  granting:  of  occupation  leases  for  not  more  than  31  years,!  ^f 
mining  leases  for  not  more  than  (53  years,2  and  of  building  leases,  or  leases 
for  foreshore  building  or  reclamation,  for  not  more  than  99  years.^  The 
enrolment  of  assignments  of  Crown  leases  is  no  longer  necessary.'* 

The  leasing  powers  of  civil  corporations,  municipal  and  others,  are 
regulated  by  their  respective  Acts,  public  and  private,  and  also  by  the 
]\runicipal  Corporations  Act,  1882.'^  The  rules  prevailing  as  to  contracts 
made  by  corporate  l)odies  apply  to  leases. 

Universities  and  colleges  are  empowered  to  grant  leases,  generally  for 
21  years,  mining  leases  for  GO  years,  and  building  leases  for  99  years." 

A  large  number  of  statutes  have  limited  the  common  law  powers  of 
ecclesiastical  eoi^iorations,  sole  and  aggregate.  Their  leasing  powers  were 
expressly  given  and  are  now  regulated  by  the  Ecclesiastical  Leasing  Acts." 
An  incumbent  may,  with  the  consent  of  the  patron  of  his  living  and  the 
Ecclesiastical  Commissioners,  lease  the  lands,  houses,  mines,  minerals  or 
other  property  belonging  to  his  benefice.^ 

Corporations  and  trustees  for  charitable  uses,  may  be  lessees  so  long  as 
the  leases  are  in  accordance  with  the  provisions  of  the  Mortmain  and 
Charitable  Uses  Act,  1888.^ 

Tenants  for  life  and  limited  owners  generally  have  statutory  power  to 
grant,  with  certain  exceptions,  leases  generally  for  21  years,  mining  leases 
for  GO  years,  and  building  leases  for  99  years.^*^ 

The  Conveyancing  Act,  1881,^^  conferred  on  the  mortgagor  or  mortgagee 
in  possession  power  to  grant  agricultural  or  occupation  leases  for  21  year's 
and  building  leases  for  99  years,  on  certain  conditions  therein  enumerated. 
In  cases  where  that  Act  does  not  take  effect  by  reason  of  the  mortgage 
deed  being  prior  to  January  1,  1882,  or  where  the  Act  is  excluded  by  express 
agreement,  the  mortgagor  cannot,  unless  so  empowered  by  the  mortgage 
deed,  grant  a  lease  which  will  be  valid  against  the  mortgagee.^^ 

There  is  another  exception  to  the  common  law^  rule  that  the  tenant's 
interest  determines  with  that  of  the  landlord.  "  Where  the  lease  or  tenancy 
of  any  farm  or  lands  held  by  the  tenant  at  a  rack-rent"  (i.e.,  full  rent 

1  10  Geo.  IV.  c.  50,  s.  22. 
»  36  &  .37  Vict.  c.  36,  s.  4. 
»   10  Geo.  IV.  c.  50,  s.  23  ;   8  &  9  Vict.  c.  99,  s.  1. 

*  See  Crown  Lands  Act,  1906  (6  Edw.  VII.  c.  28).  s.  5. 

*  45  &  46  Vict.  c.  50,  s.  108,  as  amended  by  51  &  52  Vict.  c.  41,  s.  72  ;  and  see 
Davis  V.  Leicester  Corporation,  [1894]  2  Ch.  208.  As  to  corporations'  leases  for 
workmen's  dwellings,  see  63  &  54  Vict.  c.  70,  s.  74,  &c.,  and  the  Housing,  Town 
Planning.  &c.  Act,  1909  (9  Edw.  VII.  c.  44). 

«   21  &  22  Vict.  c.  14  ;  23  &  24  Vict.  c.  59.     See  also  13  EUz.  c.  10,  s.  4. 

'    5  &  6  Vict.  c.  Ins  ;  21  &  22  Vict.  c.  57  ;  28  &  29  Vict.  c.  57. 

"  See  Bartlctt  v.  Phillips  (18.'>9),  4  De  G.  &  J.  414  ;  Ecclesiastical  Commis- 
sionem  v.    Wodchouse,  [1895]   1  Ch.  552. 

'  51  &  52  Vict.  c.  42.  For  the  powers  given  to  the  Charity  Commissioners,  see 
16  &  17  Vict.  c.  137,  ss.  21,  26,  and  as  to  official  trustees,  see  18&  19  Vict.  c.  124  ; 
In  re  Mason's  Orphanage  and  U  4'  iV.  IF.  By.  Co.,  [1896]  1  Ch.  54,  596. 

'"  See  40  &  41  Vict.  c.  18  ;  45  &  46  Vict.  c.  38,  ss.  6—14,  58—62.  Sec  also 
52  &  63  Vict.  c.  36  ;   53  &  61  Vict.  c.  69,  ss.  7—10. 

"    44  k  46  Vict.  c.  41,  a.  18. 

"  Thunder  v.  nelcher  (1803),  3  East,  449.  See  Keech  v.  Hall  (1778),  1  Smith 
L.  C,  12th  ud.,  677.     Statutes  liavc  dealt  specially  with  agricultural  holdings. 
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obtainable  in  the  market)  "  shall  determine  by  the  death  or  cesiser  of  the 
estate  of  any  landlord  entitled,  for  his  life,  or  for  any  other  uncertain 
interest,  the  tenant  shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his  tenancy,  and  shall  then 
quit  upon  the  terms  of  his  lease  or  holding,  in  the  same  manner  as  if  such  ■ 
lease  or  tenancy  were  then  determined  by  etfluxion  of  time  or  other  lawful 
means  during  the  continuance  of  the  landlord's  estate."  ^ 

Covenants. 

The  stipulations  contained  in  leases  under  seal  are  called 
covenants.  The  tenant  usually  covenants  to  pay  rent, 
to  keep  and  deliver  up  the  premises  in  a  state  of  repair, 
to  allow  the  landlord  to  enter  and  inspect  the  condition  of 
the  premises,  and  to  pay  rates  and  taxes  other  than  those 
usually  paid  by  the  landlord,  &c.-  The  landlord  on  his  side 
usually  covenants  that  the  tenant  shall  have  "quiet  enjoy- 
ment." This  means  that  the  landlord  undertakes  that  the 
tenant  shall  quietly  enjoy  the  premises,  and  shall  not  be 
disturbed  by  himself  nor  by  any  one  claiming  under  him,  or 
paramount  to  him.  This  covenant  is  implied  by  law  in  every 
demise,  unless  restricted  by  the  insertion  of  a  more  quahfied 
express  covenant.^ 

In  deeds  the  word  "  demise  "  had  the  effect  of  creating  this  covenant ;  ^ 
in  a  parol  letting  the  law  will  imply  an  agreement  for  quiet  enjoyment, 
but  not  for  good  title.^  In  a  demise  of  land  a  promise  of  quiet  enjoyment 
during  the  term  is  implied.''  But  the  lessor  does  not  thereby  covenant 
that  the  premises  will  endure  dming  the  term.'  An  agreement  to  let 
premises  at  a  future  date  implies  an  undertaking  by  the  lessor  that  he  will 
then  give  a  good  title.* 

A  covenant  that  the  lessee  shaU,  while  paying  rent  and  performing  his 
covenants,  quietly  enjoy,  &c.,  is  an  absolute  covenant  for  quiet  enjoyment.^ 
An  action  on  this  covenant  may  be  maintained  for  the  disturbance  of  a  way 
of  necessity  ;^  or  where  the  lessor  uses  his  own  quany  so  as  to  cause  water 
to  percolate  into  the  lessee's  mine.^*^ 

1  Landlord  and  Tenant  Act,  1851  (14  &  15  Vict.  c.  25),  s.  1. 

2  See  the  judgment  of  Jessel,  M.K.,  in  Hampshire  v.  WickeTU  (1878),  7  Ch.  D. 
at  p.  5(31  ;  In  re  Andertoa  (189U),  -15  Ch.  D.  476. 

3  Spencer's  Case  (1583),  5  Eep.  17  a:    Jones  v.  Laringti)n,    [1903]    1  K.  B.  i53. 

4  See  Baynes  v.  Lloyd,  [1895]  1  Q.  B.  820  ;   [1895]  2  Q.  B.  610. 

5  Bandy  v.  Cartwright  (1853),  8  Exch.  913  ;  and  see  Gas  Light  and  Coke  Co. 
V.  Toicse  (1887),  35  Ch.  D.  519. 

6  Hall  V.  City  of  London  Brewery  Co.  (1862),  2  B.  &  S.  737. 

7  Arden  v.  Pidlen  (1842),  10  M.  &  W.  321. 

s  Dawson   v.    Dyer  (1833),    5   B.  &  Ad.    584  :    Davis    v.    Town  Propertte$    Corp., 
[1903]  1  Ch.  797  :  Phelps  v.  City  of  London  Corp.,  [1916]  2  Ch.  256. 
.  9  Morris  v.  Edgingtan  (1810),  3  Taunt.  24. 

10  Shaw  V.  Stentan  (1858),  2  H.  &  X.  858.  See  Aldin  v.  Latimer  Clark, 
[1894]  2  Ch.  437  ;   Grosvenor  Hotel  Co.  v.  Hamilton,  [1894]  2  Q.  B.  836. 
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The  liability  of  a  landlord  at  common  law  may  of  course  be  modified  or 
extended  by  an  express  covenant.  Tiius  where  the  lessor  covenanted  against 
eviction  by  iiimsclf  and  all  persons  clainnnfr  by,  from  or  under  him,  it  was 
held  thai  there  was  no  breach  where  the  tenant  was  evicted  by  one  whose  title 
was  jKiramouut  to  the  lessor's  ;'  nor  was  there  where  an  entry  was  made  upon 
the  lessee  and  froods  were  seized  by  the  collector  of  laud  tax  for  arrears  due 
from  the  lessor  ])eforc  the  demise.'-  In  this  latter  case  Lord  Denmau,  C.J., 
points  out  that  the  claim  was  not  by  title  from  the  lessor,  but  against 
the  lessor,  and  consequently  the  disturl)ance  was  not  within  the  covenant. 
And  where  the  owners  oi"  the  reversion  upon  a  lease  recovered  possession  of  the 
jiremises,  it  was  held  that  the  covenant  for  quiet  enjoyment  in  the  under- 
lease was  not  thereby  liroken.^  When  this  covenant  has  been  broken,  the 
tenant  is  relieved  from  the  payment  of  rent  during  the  continuance  of  such 
breach,  but  is  not  released  from  the  performance  of  any  other  covenant.^ 

This  covenant  for  quiet  enjoyment  gives  rise  to  a  right  of  the  tenant  to 
deduct  certain  moneys  from  his  rent  when  due.  "  The  immediate  landlord 
is  bound  to  protect  his  tenant  from  all  paramount  claims  ;  and  when, 
therefore,  the  tenant  is  comi)elled,  in  order  to  protect  himself  in  the  enjoy- 
ment of  the  land  in  respect  of  which  his  rent  is  payable,  to  make  payments 
which  ought,  as  between  himself  and  his  landlord,  to  have  been  made  by 
the  latter,  he  is  considered  as  having  been  authorised  by  the  landlord  so  to 
apply  his  rent  due  or  accruing  due."  ■'  Payment  of  rent  by  a  lodger  to  a 
superior  landlord,  who  has  distrained  his  goods  for  rent  due  from  his 
immediate  landlord,  is  deemed  a  \aiid  payment  of  any  rent  due  from  him 
rohis  immediate  landlord.'^ 

At  common  law  the  lessor  of  furnished  apartments  impliedly  covenants 
that  they  aiv  fit  for  occupation,"  though  there  is  no  implied  warranty  on 
the  part  of  the  tenant  that  he  is  a  fit  and  proper  person  to  occupy  them 
and  is  not  suffering  from  an  infectious  disease.**  In  other  cases  there  is  no 
such  implied  covenant  that  premises  are  fit  for  occupation.  In  the  absence 
of  exjiress  agreement  a  lessor  is  not  bound  to  repair,^  nor  to  rebuild  premises 
injured  by  fire,i"  nor  to  support  ruinous  premises. ^^  Where  premises  were 
insanitary,  it  was  held  that  the  wife  and  children  of  the  tenant  could  not 
recover  against  the  landlord  for  loss  and  illness,  as  they  were  not  parties  to 
the  contract.^- 
A  Merrill  v.  Frame  (1812),  4  Taunt.  329. 

2  Stanley  v.  Hayes  (1842;,  3  Q.  B.  106. 

3  Kelly  V.  Rogers,  [1892]  1  Q.  B.  910. 

«  MnrriMin  v.  (%,,lir,ch  (1849).  7  C.  B.  2t;6  ;  but  see  JMahii  y.  Elrhhul:,  [19161  2 
K.  B.  HI'S.  -^  '  L         J 

'•>  Per  Rolfe,  B.,  in  Graham  v.  Allsopp  (1848),  3  Exch.  at  p.  198.     See  also  the 
judgment  of  Pollock,  C.  B.,  in  Jones  v.  Morris  (1849),  3  Exch.  at  p.  747, 
6  Law  of  Distress  Amendment  Act,  1908  (8  Edw.  VII.  c.  53),  s.  3. 
^  A  similar  implied  covenant  is  created  by  statute  under  the  Housing  of  Working 
Classes  Act,  1890  (53  &  5  4  Vict.  c.  70),  s.  75,  as  extended  by  the  Housing,  Town 
I'lanninp.  kc  Art,  I'.tO'.i  ('.»  Kdw.  VII.  c.  44),  ss.  14,  1.5.     As  to  the  extent  of  the  land- 
Ir.rd's  obligation  under  these  provisions,  see  i>«??.s^«>r  v.  Hollis,  119181  2  K.   B.  795  ; 
/fyall  V.  A'idwell  .5-  Son.  [}'.>\4]  3  K.  B.  13.-.. 
"  J/utiip/irei/ii  \.  Afiller.  [\'.n7]  2  K    B    12'' 
»  Gott  V.  Gandy  (18.^3),  2  E.  &  B.  845." 
"  Bayne  v.  Walker  (ISl.'i),  3  Dow,  233. 
"  Colebeck  v.  Girdlcrx  Co.   (187t)).   1   Q.  B.  D.  234. 

'»   Cavalier  v.  Pope,  \  1900]  A.  C.  428  ;  Cameron  v.'  Young,  [19081  A.  C.  176  ;  but 
.see  Mellon  v.  Jlentiermni,  ^1913]  S.  C.  1207. 
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Every  tenant  is  bound,  without  any  express  covenant  or 
agreement  to  that  effect,  to  keep  the  demised  buildings 
wind  and  water  tight,  and  to  manage  the  farm  lands  in  a 
husbandlike  manner  according  to  the  "custom  of  the 
country,"  and  so  to  cultivate  them  as  not  to  deteriorate 
them.^  The  "  custom  of  the  country  "  to  be  recognised  by 
law  must,  as  we  have  seen,'-  be  reasona,ble  and  certain, 
though  not  immemorial,  and  must  be  the  custom  of  a  whole 
district.  It  will  then  prevail  in  all  tenancies,  unless  there 
be  express  covenants  to  the  contrary  effect  or  stipulations 
in  the  demise,  which  are  inconsistent  with  the  custom  and 
are  therefore  taken  to  exclude  it  by  implication.^ 

Express  covenants  are  usnally  inserted  in  leases  to  define  the  course  of 
cultivation  to  be  adopted  by  the  tenant.  Their  interpretation  raises  many 
points.  The  words  "  all  mines  and  minerals  "  were  held  not  to  include 
flints,  when  it  was  the  usage  in  the  district  that  such  belonged  to  the  tenant 
and  the  express  covenant  did  not  contradict  that  usage.'*  Again,  the  words 
"he  should  not  remove  or  sell  during  the  last  year"  from  the  farm  in 
question  any  hay,  fodder  or  manure,  were  held  to  include  not  only  that 
which  was  produced  during  the  last  year,  but  also  what  was  produced  at 
any  time  during  the  term  ;  *  clover  sown  with  corn  is  still  "  tillage  ;  "  ^ 
an  agreement  to  cultivate  and  manage  "  as  had  been  done  "  by  the  previous 
tenant  applies  only  to  his  mode  of  cultivation  on  quitting,  and  not  to  the 
terms  of  his  lease.'^  A  covenant  to  cultivate  "according  to  the  best  rules 
of  husbandry  practised  in  the  neighbourhood  "  in  an  agricultural  lease  of 
a  farm  near  London  was  held  not  to  be  broken  by  the  conversion  of  a  part 
of  the  demised  premises  into  a  market  garden,  for  it  was  proved  at  the 
trial  that  other  farms  in  the  neighbourhood  had  been  converted  into 
market  gardens."  As  the  tenant  must  cultivate  in  a  husbandlike  manner, 
so  he  must  keep  all  ditches,  fences  and  boundaries  in  repair.^ 

Where,  however,  the  holding  is  one  which  falls  within  the  provisions  of 
the  Agricultural  Holdings  Act,  1908,^°  the  tenant  may,  notwithstanding 
any  custom  of  the  country  or  any  agreement  with  his  landlord,  "  practise  any 
system  of  cropping  on  his  holding  and  dispose  of  the  produce  without 

1  See  Williams  v.  Lewis,  [1915]  3  K.  B.  498;    ]\'eddv.  Porter,  [1916]  2  K.  B.  91. 

2  Ante,  pp.  81,  82. 

»  Uutton  V.  Warren  (1836),  1  M.  &  W.  466. 

*  Tucker  v.  Linger  (1883),  8  App.  Gas.  508. 

5  Gale  V.  Bates  (1864),  33  L.  J.  Ex.  235. 

6  Birch  V.  Stephenson  (1811),  8  Taunt.  469. 

T  Liehenrood  v.  Viiies  (1815),  1  Mer.  15,  719  ;  and  see  Lord  Hood  v.  Kendall 
(1855),  17  C.  B.  260, 

»   Meux  V.  Cohley,  [1892]  2  Ch.  253. 

9   Cheetham  v.  Eampson  (1791),  4  T.  E.  318  ;  and  see  Co.  Litt.  41  b. 

i»  8  Edw.  VII.  c.  28,  s.  26.  See  Meggesi»i\.  Groves,  [1917]  1  Ch.  lo8.  "Arable 
land  "  does  not  include  land  in  grass,  which  by  the  terms  of  any  contract  of  tenancy 
is  to  be  retained  in  the  same  condition  throughout  the  tenancy  :  s.  26  (4). 
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iucarriiifj  any  penalty,  forfeiture  or  liability,"  provided  that  he  makes 
adeijUiito  pi-ovision  to  protect  the  holding;  from  injury  or  deterioration. 
But  this  does  "  not  apply — 

(a)  in  the  ctvse  of  a  tenancy  from  year  to  year,  as  respects  the  year 

before  the  tenant  quits  the  holding  or  any  period  after  he  has  given 

or  received  notice  to  quit  wliich  results  in  his  quitting  the  holding  ; 

or 
(h)  in  any  other  case,  as  respects  the  year  before  the  expiration  of 

the  contract  of  tenancy." 
We  may  notice  here  a  few  of  the  decisions,  in  which  express  covenants 
to  repair  have  received  judicial  interpretation.  Thus  it  has  been  held  that 
a  tenant,  who  has  agreed  to  "  substantially  repair,  uphold  and  maintain 
a  house,"  is  bound  to  do  inside  painting.^  "  Habitable  repair  "  means  a 
state  of  repair  reasonably  fit  for  the  occupation  of  an  inhabitant. ^  "  External 
repairs  "  include  boundary  walls.^  "  Good  tenantable  repair  "  has  been 
defined  as  "  such  repair  as,  having  regard  to  the  age,  character,  and  locality 
of  the  house,  would  make  it  reasonably  fit  for  the  occupation  of  a  reasonably- 
minded  tenant  of  the  class  who  would  be  likely  to  take  it."^  A  covenant 
to  )-epair  a  house  does  not  include  laying  a  floor  on  an  improved  plan,  nor 
putting  on  a  new  roof  to  an  old  house.*  Where  a  lessee  covenanted  to 
repair  and  maintain  the  premises  demised,  he  was  held  not  liable  to  rebuild 
a  house,  which  was  old  and  had  to  be  pulled  down  owing  to  faults  in  the 
foundations.^  But  he  might  be  required  to  repair  at  the  very  beginning  of 
the  tenancy.'^  Where  A.  agreed  with  B.  to  let  a  warehouse,  "  the  building 
to  be  put  by  me  into  good  tenantable  repair,"  it  was  held  that  A.  was  not 
bound  to  put  it  into  repair  for  any  particular  purpose,  and  that  if  B. 
reijuiredany  extra  support  for  his  goods  he  should  have  called  A.'s  .ottentiou 
to  it  wliile  the  repairs  were  being  executed.*  Opening  doors  in  a  wall  and 
keeping  them  open,  or  pulUng  down  a  wall  between  two  yards,  is  a  breach 
of  a  covenant  to  repair ; »  not  so  the  removal  of  fixtures  which  can  be 
replaced  at  the  termination  of  the  tenancy.^" 

The  covenant  to  repair  generally  extends  to  all  buildings  erected  on  the 
premi.ses  during  the  terra,  unless  it  is  to  repair  the  "  building  demised,"  in 
which  case  it  will  not  include  buildings  subsequently  erected."  A  coYe- 
nant  to  erect  buildings  in  a  certain  time,  and  to  keep  the  buildings  so 

^  Monk  V.  Noyet  (1824),  1  C.  &  P.  265. 

*  /Mr/trr  v.  MrI>ito.i/,  (1839),  8  0.  .V:  P.  720 ;  aud  see  Jones  v.  Jossp/i  (1918),  87  L.  J. 
K.  H.  F>\i). 

»  Green  v.  Ealet  (1841),  2  Q.  B.  225. 

*  Per  Lopes,  L.  J.,  in  Proudfoot  v.  Hart  (1890),  25  Q.  B.  D.  at  p.  55. 
»  Sotoard  v.  Legaatt  (1836),  7  C.  &  P.  613. 

»  LUter  V.  Lauf,  [1893^  2  Q.  B.  212;  cf.  Ilenman  v.  Berliner,  [1918]  2  K.  B.  236. 
Words  which  merely  qualify  the  tenant's  covenant  to  repair  must  be  distinguished 
from  a  covenant  to  repair  by  the  lnndlord  :    ]\'f.<<f,irotf  v.  Hahn,  [1918]  1  K.  B.  iO.".. 

^  Trutcott  V.  Diamond  Hock  Boring  Co.  (1882),  20  Ch.  D.  251. 

*  McClure  v.  Little  (IHfJS),  19  L.  T.  287;  cf.  Melles  A-  O:  v.  Jlolme,  [1918]  2  K.  B. 
100.  ^  '  L  J 

»  Doe  d.  Wethcrell  v.  Bird  (1833),  6  C.  &  P.  195  ;  Gaiige  v.  Lockivood  (18G0), 
2  F.  &  F.   115.  y  J 

^"Doe  d.  BurreU  v.  Davit  (1851),  15  Jur.  155. 

^^Cornith  V.  Clcije  (18GJ),  3  H.  &  C.  44G  ;  Smith  v.  MilU  (1899),  16  Times 
I*    R.  69.  ^ 
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erected  in  repair,  is  broken  not  only  as  a  covenant  to  build,  but  also  as  a 
covenant  to  repair,  if  the  lessee  fails  to  erect  them.^ 

Generally  a  tenant  from  year  to  year  is  answerable  for  keeping  the 
premises  in  fair  repair,  but  not  for  ordinary  wear  and  tear,  nor  if  they  be 
burnt  down."  Where  the  lease  contains  an  express  condition — "  fair  wear 
and  tear  excepted  " — in  favour  of  the  tenant,  he  cannot  apparently  be 
made  liable  for  dilapidations  caused  by  exposure  to  atmosphere  and  ordinary 
use,  and  therefore  he  cannot  be  liable  for  the  cost  of  external  painting.^ 
But  a  separate  covenant  by  the  tenant  to  paint  both  the  inside  and  the 
outside  of  a  house  is  now  usually  inserted  in  a  lease.'* 

Waste. 

The  tenant  must  not  do  anything  that  would  destroy  any 
part  of  the  premises  demised.  This  is  expressed  by  saying 
he  must  not  commit  waste.  Waste  is  of  two  kinds  :  vokintary 
and  permissive."  ^'ohmtary  waste  consists  of  acts  done  by 
the  tenant,  and  permissive  waste  is  neglect  of  his  duty 
to  keep  the  premises  demised  in  a  state  of  preservation.^ 
Decisions  as  to  waste  have  been  largely  concerned  with  the 
cutting  down  of  timber.'  As  a  general  rule,  what  trees  are 
"  timber  trees  "  depends  on  the  custom  of  the  country;  some, 
however,  are  always  so  reckoned,  e.g.,  elm  and  ash  of  more 
than  20  years'  growth.^  Other  illustrations  of  waste  are  the 
destroying  of  heirlooms,  ploughing  up  ancient  meadow  land, 
pulling  down  a  house  or  other  building  demised,  altering 
their  nature  by  pulling  down  partition  walls.'-* 

Ploughing  up  strawberry-beds  and  removing  a  border  of  box,  although 
planted  by  the  tenant,  have  been  held  to  amount  to  waste  ;  ^^  so  also  has 
destroying  a  quickset  hedge  of  white-thorn.^^ 

If  a  demise  be  made  "  without  impeachment  of  wastt,''  tiie  tenant  can 

1  Bennetts.  Herring  (1857),  3  C.  B.  N.  S.  370  ;  Jacob  v.  Down,  [1900]  2  Ch.  156. 

^  Ferguson  v.  Nightingale  (1797),  2  Esp.  590  ;  Torriano  v.  Young  (1833),  6 
C.  &  P.  8.  The  statute  li  Geo.  III.,  c.  78,  s.  86,  does  not  affect  the  mutual 
rights  and  duties  of  landlord  and  tenant.- 

»  Terrell  v.  Murray  (1901),  17  Times  L.  E.  570  ;  ajid  see  Davies  \.  Davies  (1888), 
38  Ch.  D.  499.  ,    „ 

*  See  Martin  v.  Smith  (1874),  L.  R.  9  Ex.  50  ;  Moxon  v.  Townshend  (1887),  3 
Times  L.  R.  392, 

5  Some  acts,  which  are  technically  waste,  are  in  fact  substantial  improvements  to 
the  property,  and  in  the  absence  of  an  express  covenant  will  not  be  restrained.  These 
are  called  acts  of  meliorating  waste. 

6  As  to  the  landlords  remedies  for  waste,  deepest,  p.  908. 

•'  See  Honyicood  v.  Honyicood  (1874),  L.  R.  18  Bq.  at  p.  309  ;  Dashwood  v. 
Magniac,  [1891]  3  Ch.  306.  ^  ,,        ^^^^^^     „ 

9  Aubrey  v.  Fisher  (1809),  10  East,  446,  455  ;  Whitty  v.  Dtllon  (1860),  2 
F.  &  F.  67.     Asito  beech,  willow  and  larch,  see  ante,  p.  77. 

9  Simmons  v.  Xorton  (1831),  7  Bing.GiO  ;    Jones  v.  ChapjieU  (1875),  L.  K.  20  Fq.  oSU. 

w  Empson  v.  Soden  (1833),  4  B.  &  Ad.  655. 

"  Co.  Litt.  53  a. 
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commit  acts  of  waste  with  certain  exceptions.^  These  exceptions  are  those 
acts  which  would  amount  to  an  unconscientious  use  of  tiie  property,  and 
were  so  re.strained  by  the  Courts  of  Equity,  such  as  destroying  the  mansion 
or  cutting  down  timber  which  sheltered  the  house  or  was  planted  to 
ornament  it.-  This  kind  of  waste  is  termed  equitable  waste.  By  the  Judi- 
cature Act,  1873,^  it  is  enacted  that  "  an  estate  for  life  without  impeach- 
ment of  waste  shall  not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  waste  of  the  description  known 
as  eciuitable  waste,  unless  an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  -creating  such  estate."  There  is  no  corresponding 
clause  to  provide  for  thfc  case  of  a  tenant  for  a  term  of  years,  probably 
because  the  case  could  very  seldom  arise,  as  express  covenants  as  to  repairs 
are  usually  inserted  in  all  leases.  But  he  would  nevertheless  be  restrained 
from  committing  equitable  waste. 

The  rules  respecting  voluntary  waste  apply  to  all  tenancies.  Moreover, 
the  committal  of  an  act  of  voluntary  waste  by  a  tenant  at  will  at  once 
determines  the  tenancy,  and  renders  the  tenant  liable  to  an  action  for 
trespass.^ 

Permissive  waste  is  committed  when  buildings  are  allowed  to  go  to  ruin 
by  the  rotting  of  the  timber  or  by  the  walls  falling  to  pieces  through  not 
having  been  properly  plastered.'^  Merely  omitting  to  roof  an  unroofed 
house,  or  leaving  land  uncultivated,  does  not  amount  to  waste,  but  leaving 
the  banks  of  a  river  unrepaired,  so  that  the  water  bursts  through  and  does 
damage,  amounts  to  waste.*' 

In  the  absence  of  any  express  statute,  condition  or  agreement,  a  tenant 
for  a  term  of  years  may  be  liable  for  permissive  waste.'  An  action  for 
permissive  waste  does  not  lie  against  a  tenant  from  year  to  year.^  Nor  is 
a  tenant  at  will  liable  for  permissive  waste,  the  uncertain  nature  of  his 
tenure  freeing  him  from  liability  for  repairs. 

Bent. 
Kent  is  the  remuneration  which  a  tenant  agrees  to  pa}' his 
landlord  for  the  use  and  occupation  of  the  demised  premises. 
The  clause  "  yielding  and  paying,"  &c.,  in  a  lease  is  in 
law  a  covenant  or  contract  to  pay  the  rent  mentioned 
in  it.  Rent  is  usually  a  fixed  sum  of  money,  hut  it  may 
consist  of  manual  lahour,  such  as  ploughing  a  certain  quan- 
tity of  land  yearly,  cleaning  a  parish  church  and  ringing 

»  liakrr  v.  Sebright  (187;t),  13  Ch.  D.  179. 

»   Vfine  V.   Lord  Barnard  (171C),  2  Vern.  738. 

»  36  4:  37  Vict.  c.  G6,  s.  2'}  (3). 

*   Harnrtt  v.  Maiilnnd  (18J7),  16  M.  &  W    257 

'   Pync  V.  Dor  (178.-)),  1  T.  R.  55. 

0    S^te  llutton  V.    Warren  (183G),  i  M.  &  \V.   466. 

■  VfUoivly  V.  (,-ower  (1855).  11  Exch.  274,  294  ;  Davirx  v.  Daries  (1888),  38  Ch.  D. 
V.O.  A  tenant  for  life  i.-s  api>iirentiy  not  so  liable  :  In  re  Cartivria/it,  Arit  v.  ^.'ewnian 
(1HH9),  41  Ch.  I).  532.  -^ 

^^  Torriano  v.  Young  (183.3).  6  0.  &  P.  8  ;   Leach  v.  Thomax  (1835),  7  C.  &  P. 
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the  l)ell/  or  it  ma}-  take  the  form  of  a  royalty  oo  bricks  made 
in  a  brickfield,  or  on  every  ton  of  the  coal  brought  to  the 
surface  from  a  coal  mine.-  But  the  rent  must  be  certain.  If 
the  amount  be  not  actually  fixed,  it  must  be  clearly  ascer- 
tainable. "No  distresse  can  be  taken  for  any  services  that 
are  not  put  into  certaintie,  nor  can  be  reduced  to  any 
certainty  ;  "  but  it  is  a  good  reservation  if  a  tenant  agrees  as 
his  rent  "  to  sheere  all  the  sheepe  depasturing  within  the 
lord's  manor,  for  this  is  certaine  enough,  albeit  the  lord  hath 
sometime  a  greater  number  and  sometime  a  lesser  number 
there."  ^  But  a  percentage  on  outlay  on  improvements  to 
be  made  by  the  landlord,  though  reserved  as  a  rent  payable 
by  the  tenant,  is  not  recoverable  by  distress,  but  only  by 
action  on  the  agreement.* 

Rent  must  be  reserved  to  the  lessor  and  must,  as  a  rule,  be 
paid  to  him  or  to  his  duly  authorised  agent.  But  under  the 
Judicature  Act,  1875,  the  right  to  recover  it  can  be  assigned 
to  a  stranger.  And  in  the  case  of  any  lease  made  since  1881,^ 
the  rent  is  annexed  to,  and  goes  with,  the  reversion  expectant 
on  the  term  granted  by  the  lease ;  it  may  be  recovered  by 
the  person  for  the  time  being  entitled  (subject  to  the  term) 
to  the  income  of  the  land  leased.  When  the  landlord  is  one 
of  several  joint  tenants,  he  may  (unless  the  lessee  has 
notice  from  the  other  joint  tenants  not  to  pay  to  him) 
receive  rent  from  the  lessee,  and  give  a  good  discharge  for  it.^ 

A  rent  reserved  in  general  terms,  without  specifying  any 
time  for  payment,  will  be  payable  at  the  end  of  each  year, 
even  though  a  subsequent  parol  understanding  is  come  to 
between  the  parties  that  the  rent  is  to  be  paid  quarterly.' 

The  time  at  which  the  rent  is  payable  is,  however,  usually 
regulated  by  a  clause  in  the  lease.    The  proviso  for  re-entry 

1  Doe  d.  Edney  v.  Benham  (1845),  7  Q.  B.  y76. 

2  As  to  a  way-leave,  see  N.  E.  By.  Co.  v.  Lord  Hasfin-gs,  [1900]  A.  C.  260. 

»  Co.  :titt.  96  a.  See  Walsh  v.  Lonsdale  (1882),  21  Oh.  D.  9  ;  Budd-Scott  v. 
Daniell,  [1902]  2  K.  B.  351. 

«  Eoby  V.  Roebuck  (1816).  7  Taunt.  157  ;  Lambert  v.  Norris  (1837),  2  M.  &  W. 
333  ;   Adams  v.  Hagger  (1879),  4  Q.  B.  D.  480. 

5  44  &  45  Vict,  c."  41,  s.  10.  See  Whitlock's  Case  (1608),  8  Rep.  69  b  ;  Turner 
V.  WaUh,  [1909]  2  K.  B.  484. 

6  Robinson  v.  Hofman  (1828),  4  Bing.  562. 

7  Cole  V.  Sury  (1627),  Latch,  264  ;  Turner  v.  Allday  (1836),  Tyr.  &  Gr.  819  ; 
CoUett  V.  Curling  (1847),  16  L.  J.  Q.  B.  390. 
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should  expressly  dispense  with  the  necessity  for  any  fornial 
demand  of  the  rent ;  otherwise,  in  order  to  create  forfeiture 
for  non-payment,  the  rent  must  l)e  demanded  on  the  ])re- 
mises  immediately  hefore  sunset  on  the  day  on  the  morning 
of  which  it  became  due.^  Should  the  demand  be  made  any 
sooner  on  that  day,  it  will  be  bad.-  If  the  landlord,  to 
oblige  the  tenant  and  without  further  consideration,  alters 
the  day  of  payment,  this  is  not  binding  upon  him  in  law.^ 

The  tenant  has  a  statutory  riirht  to  make  certain  deductions  from  his 
rent  in  respect  of  certain  rates  aud  taxes  Avhich  he  has  paid,  such  as  the 
landlord's  property  tax,  which  is  payable  by  the  tenant  on  behalf  of  the 
landlord  and  for  wliich  the  landlord  must  allow  a  deduction  from  the  next 
quarter's  rent  under  a  penalty  of  £50  ;  *  the  tenant  is  not  l)Ound  to  show 
him  the  wllectors  receipt  for  payment  of  the  tax.'^  Others,  such  as  certain 
rates  under  the  Public  Health  Act,  ISTo/'  and  the  Towns  Improvement 
Clauses  Act.  1847,''  are,  in  the  absence  of  an  agreement  to  the  contrary,  if 
paid  by  the  tenant,  to  be  allowed  by  the  landlord.  In  tenancies  for  a  short 
term,  or  where  the  landlord  undertakes  and  neglects  to  pay  them,  the  poor 
rates  come  under  the  same  category.*  Under  the  Licensing  Act,  1904,  the 
licence-holder  may  deduct  from  his  rent  a  certain  proportion  of  a  charge 
imposed  upon  the  licensed  premises  by  Quarter  Sessions,  in  spite  of  any 
agreement  to  the  contrary. ^ 

Sometimes  an  additional  rent  is  reserved  by  a  lease  in  case  the  lessee 
commits  or  omits  certain  acts.  In  such  a  case  the  lease  and  covenants 
must  be  read  to  see  whether  the  lessee  is  to  be  allowed  to  do  or  omit  such 
acts  and  merely  pay  the  additional  sum  as  compensation.^"  or  whether  it  is 
intended  that  he  is  to  be  prohibited  from  doing  or  omitting  the  acts- 
In  the  latter  case  the  lessor  will  be  entitled  to  re-enter  as  on  a  forfeiture  for 
breach  of  condition. ^^  It  is  also  important  to  determine  whether  this 
additional  rent  is  reserved  by  way  of  penalty  or  of  liquidated  damages.^^ 
But  if  the  farm  is  an  agricultural  holding,  the  tenant  is  expressly  relieved 
from  distress  by  the  landlord  for  such  penal  rent  or  liquidated  damages, 

^  Tinckler  v.  Prentice  (1812),  i  Taunt.  649  ;  Dibble  v.  Bowater  (1853),  2  E.  &B. 
561. 

*  Doe  V.  Paul  (1829),  3  C.  &  P.  613.  The  necessity  of  proving  "  a  common-law 
demand  "'  has,  however,  been  removed  by  s.  310  of  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76),  in  the  cases  mentioned  ante,  pp.  418,  444. 

»  In  re  Smith  and  Uartugg  (1895),  73  L.  T.  221. 

*  Income  Tax  Act.  1918  (s  A:  9  Geo.  V.,  c.  40),  First  Sched..  Sched.  A.  No.  VIII., r.  1. 
»  yorth  London,  A'C,  Co.  v.  Moij,  [191.>Sj  2  K.  B.  439. 

«  38  &  39  Vict.  0.  55,  as.  104,  214,  267. 

^   10  &  11  Vict.  c.  34,  s.  45  ;  38  &  39  Vict.  c.  65,  a.  160. 

^  32  &  33  Vict.  c.  41,  ss.  1,  8. 

"  4  Edw.  VII.  c.  23,  3.  3,  and  Sched.  II.  And  see  Hancock  v.  Gillard,  [1907] 
1  K.  B.  47. 

"•Bee  Legh  v.  I.illie  (1800).  6  H.  &  N.   165. 

"See  Wettmi  v.  Metropolitan  Atylum  Dittnct  (1881),  8  Q.  B.  D.  387  ;  (1882), 
9  Q.  B.  D.  404. 

»»  Wallit  V.  Smith  (1882).  21  Ch.  D.  243  ;  Diestal  v.  Steventan,  [1906]  2  K.  B. 
345. 
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except  where  the  condition  which  the  tenant  has  broken  is  one  restraining 
"  the  breaking  up  of  permanent  pasture,  the  grubbing  of  underwoods,  or 
the  felUng,  cutting,  lopping  or  injuring  of  trees,  or  regulating  the  burning 
of  heather."  ^ 

Riijlit  to  Distrain. 

The  relation  of  landlord  and  tenant  gives  the  landlord  aright 
to  distrain  for  rent  in  arrear.^  But  certain  conditions  must 
first  be  fulfilled.  The  rent  must  be  certain,  and  either  there 
must  be  an  actual  demise,  or  the  tenant  must  have  entered 
into  possession  under  an  agreement  which  can  be  specifically 
enforced.  The  right  can  be  exercised  at  any  time  durmg 
the  tenancy  or  within  six  calendar  months  after  its  determina- 
tion, provided  in  the  latter  case  that  the  landlord's  title  or 
interest  still  continues  and  the  tenant  is  still  in  possession.^ 
And  during  the  same  period  the  executor  or  administrator  of 
a  deceased  landlord  can  distrain  for  all  rent  due  to  the 
landlord  during  his  lifetime.^ 

The  rent  must  not  only  be  due,  but  in  arrear  ;  the  landlord 
cannot  distrain  until  the  day  after  that  on  which  the  rent 
was  payable.^  The  landlord  must  have  a  reversion  in  himself 
to  entitle  him  to  distrain  ;  ^  it  does  not  matter  how  short  it  be. 
For  instance,  a  tenant  from  year  to  year,  underletting  from 
year  to  year,  has  a  sufiicient  reversion  to  entitle  him  to 
distrain  on  the  under-tenant  in  possession.  But  a  lessee, 
who  has  assigned  the  whole  of  his  interest  to  another,  can- 
not distrain,  even  for  rent  which  was  due  at  the  date  of  the 
assignment ;  he  can  only  recover  it  by  an  action."  And  it  is 
not  enough,  apparently,  that  the  person  in  whom  the  legal 
reversion  is  vested  has  agreed  in  writing  to  assign  it  to  the 
distrainor,  unless  the  latter  has  subsequently  entered  on  the 
premises  under  and  by  virtue  of  that  agreement.^ 

1  8  Edw.  VII.  c.  28,  s.  25. 

^  This  is  so,  even  in  the  case  of  a  weekly  tenancy  {Yeoman  v.  Ellison  (1867), 
L.  R.  2  C.  P.  681),  and  also  in  the  case  of  a  tenancy  at  will,  If  any  rent  has  been 
reserved  {Moiion  v.  Wouds  (1868),  L.  R.  3  Q.  B.  658;  4  ib.,  298). 

»  8  Anne,  c.  U,  ss.  6,  7  (c.  18  in  revised  edition) ;  Lewis  v.  Da  vies,  [1914]  2  K.  B, 
469. 

■•  3  &  4  Will    IV.  c.  42,  ss.  37,  38. 

5  See  Child  v.  Edwards,  [1909]  2  K.  B.   753  (rent  due  on  Sunday). 

6  As  to  the  rights  of  a  mortgagor  and  mortgagee  respectively  to  distram,  see 
the  notes  to  Moss  v.  Gallimore  (1779),  1  Smith  L.  C,  12th  ed.,  5t8  et  seq. 

•J  Staveley  v.  Allcock  (1856),  16  Q.  B.  636. 
«  Lewis  v.  Baker,  [1905]  1  Ch.  46. 
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In  the  case  of  an  agricultural  holding  the  landlord  cannot 
distrain  in  respect  of  rent  which  hecame  due  more  than  a 
year  hefore  the  distress  ;  ^  and,  if  the  amount  of  compensa- 
tion due  to  the  tenant  has  been  ascertained,  he  can  only 
distrain  for  the  balance  of  the  rent  due  after  deduction  of 
such  compensation.- 

A  landlord  cannot,  as  a  rnle,  distrain  twice  for  tiie  same  rent.  "  If  there 
is  a  fair  opportunity  and  no  lawful  or  le,<,ml  cause  why  he  should  not  work 
out  the  payment  of  rent  by  reason  of  the  first  distress,  his  duty  is  to  work 
it  out  by  the  first  distress.  He  must  not  vex  his  tenant  by  the  exercise 
ui)on  two  occasions  of  this  summary  remedy."  ^  The  fact  that  the  landlord 
was  misled  as  to  the  value  of  the  goods,  which  was  uncertain,-*  or  that  the 
value  of  the  cattle  taken  (where  cattle  are  distrained)  was  not  sufficient,^ 
or  that  the  tenant  prevented  the  landlord  from  realising  the  value  of  the 
goods  distrained,*'  would  be  "  lawful  or  legal  cause  "  for  a  second  distress. 
So  will  the  fact  that  the  landlord  abandons  the  goods  distrained  either 
through  being  induced  to  do  so  by  the  false  re|)resentations  of  the  tenant," 
or  for  his  accommodation  at  his  request.^  An  illegal  entry  by  a  bailiff  who 
was  afterwards  withdrawn  was  held  to  be  a  trespass,  not  a  distress  ;  therefore 
the  landlord  could  distrain  afresh  for  the  same  rent.^ 

The  landlord,  as  a  general  rule,  may  distrain  any  goods 
which  he  tinds  on  the  premises.  But  to  this  rule  there  are 
many  exceptions.  He  cannot  now  effectively  distrain  on  the 
goods  of  any  under-tenant  or  lodger  ;  and  even  of  the  goods 
of  his  immediate  tenant  some  are  absolutely,  and  some  are 
conditionally,  privileged  from  distress.  Goods  conditionally 
privileged  from  distress  may  not  be  seized,  if  there  are 
other  goods  sufticient  to  satisfy  the  demand  ;  and  it  is  for 
the  landlord  to  show  that  this  is  not  the  case.^" 

(i.)  The  goods  of  any  under-tenant  or  lodger,  which  are  on  the  demised 
premises,  are  protected  from  distress  by  the  Law  of  Distress  Amendment 
Act,  11)08.^^  This  statute  enacts  that,  where  a  superior  landlord  levies  a 
distress  on  the  goods  of  an  under-tenant  or  lodger,  or  "  any  other  person 
whatsoever  not  being  a  tenant  of  the  premises  or  of  any  part  thereof,  and 

»  S  Kdw.  VI L  c.  2«,  s.  28  (1)  :  but  see  s.  28  .2) 

*  Ih..  s.  31. 

»  Ppr  Parke,  B.,  in  Ragge  v.  Mawby  (1853),  8  Exch.  at  p.  649. 

*  Hutchinx  v.   Chambers  (17.")8),   1  Burr.  .589. 
»   See  17  Car.  II.  c.  7,  s.  4. 

"    Lee  V.  Cooke  (18.-.8),  3  H.  &  N.  203. 

■     Wollaston  v.   Sfnfjord  (1854).   15  0.   B.   278. 

'  Thu-nites  v.  W'Uding  (1883),  12  Q.  B.  D.  4  ;  Crosie  v.  Welch  (1892),  8  Times 
L.  K.  401,  709. 

9    Grunnell  v.    Welch,  [1905]  2  K.  B.   650  ;     and  see  ante,  pp.  463—465. 
1"   Xargett  v.  Nia*  (1859),  1  E.  &  E.  439. 
"  8  Edw.  VII.  c.  63,  sg.  1,  2. 
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not  having  any  beneficial  interest  in  any  tenancy  of  the  premises  or  of  any 
part  thereof,"  such  nnder-tenaut,  lodger  or  person  may  make  a  declaration 
that  the  immediate  tenant  has  no  property  in  the  goods  distrained.  If  the 
distress  be  then  proceeded  with,  it  is  illegal  and  application  may  be  made  to 
a  magistrate's  conrt  for  the  restoration  of  the  goods.  The  goods,  however, 
of  the  husband,  wife  or  partner  of  the  immediate  tenant  of  the  distrainor 
are  not  protected  by  the  Act.^ 

(ii.)  Some  goods  are  absolutely  privileged  from  distress.  Of  these  the 
most  important  class  is  that  of  "  fixtures,"  which  are  privileged  because 
they  are  considered  to  be  part  of  the  thing  demised,  and  so  are  all  other 
things  which  are  in  the  eye  of  the  law  part  of  the  realty,  such  as  keys, 
windows  and  charters  concerning  the  realty.  By  a  common  law  rule 
things  could  not  be  distrained  which  could  not  be  restored  in  the  same 
condition  ;  for  they  are  only  taken  as  a  pledge  for  the  rent  due.  Therefore 
perishable  goods,  such  as  newly-slaughtered  butcher's  meat,  could  not  be 
distraiued.2  Nor  can  money,  unless  it  is  in  a  bag,  so  that  the  same 
specific  coins  can  be  recovered.^  Besides  the  nature  of  the  attachment  to 
the  freehold,  the  object  of  such  annexation  must  be  considered,  whether  it 
was  to  improve  the  inheritance,  or  to  ensui'e  a  more  complete  enjoyment  of 
it.^      Those  affixed  for  the  former  purpose  are  not  liable  to  be  distrained.^ 

Distress  cannot  affect  incorporeal  rights,''  Things  which  are  brought 
on  to  the  premises  of  a  person  exercising  a  public  trade  to  be  worked, 
carried  or  wrought  up  in  the  way  of  his  trade  or  employ  cannot  be 
distrained  by  his  landlord  ;  they  are  privileged  for  the  sake  of  trade  and 
commerce.' 

Thus,  a  horse  standing  in  a  blacksmith's  shop  to  be  shod  ;  corn  delivered 
to  a  miller  to  be  ground  ;  ^  cattle  sent  to  a  butcher  to  be  killed  ;  ^  goods 
given  to  a  carrier  to  be  carried,  or  to  an  auctioneer  to  be  sold  upon  his. own 
premises  ;  ^°  goods  pledged  with  a  pawnbroker,  or  deposited  for  safe  custody? 
such  as  furniture  at  a  depository,  ^^  or  goods  deposited  with  a  wharfinger 
or  granary-keeper  12 — none  of  these  can  be  lawfully  distrained.  "The excep- 
tion has  been  acted  on  for  so  many  years  that  it  is  impossible  now  to  extend 
it  by  judicial  decision,"  said  Lord  Herschell,  L,  C,  in  Clarice  v.  Millwall 
Dock  Co.,^^  where  a  vessel,  in  the  process  of  being  constructed  and  paid  for 
by  the  owner  as  the  work  progressed,  was  held  not  to  be  privileged  from 

1  lb.,  s,  4. 

*  Morley  v.  Pincombe  (1848),  2  Exch.  101. 

»  Bacon's  Abr.,  Distress  B.  ;    1  Rolle,  Abr.  667. 

*  Hellawell  v.  Eastwood  (1857),  6  Exch.  295  ;  and  see  Holland  v.  Hodgson 
(1872),  L.  R.  7  C.  P.  at  pp.  333— 3i0. 

5  Darby  v.  Harris  (18il),  1  Q.  B.  895. 

6  British  Mutoscope  Co.  v.  Homer,  [1901]  1  Ch.  671.     . 
^  Simjm»i  v.  Hartopjj  (1744).  1  Smith  L.  C,  12th  ed.,  493. 

8  Co.  Litt.  47  a. 

9  Brown  v.  Shevill  (1834),  2  A.  &  E.  138. 

I''  Adams  v.  Grane  (1833),  1  Or.  &  M.  380.  As  to  the  limit  of  the  exception, 
see  Lyons  v.  Elliott  (1876),  1  Q.  B.  D.  210. 

"■^  Swire  v.  Leach  (1865),  18  C.  B.  N.  S.  479  ;  MUes  v.  Furber  (1873),  L.  R.  8 
Q.  B.  77. 

1^'  Thompson  v.  Mashiter  (1823),  1  Bing.  283  ;  Matthias  v.  Mesnard  (1826),  2 
C.  &  P.  353. 

13  (1886),  17  Q.  B.  D.  at  p.  500. 
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distress,  as  it  had  not  been  "delivered  "  to  the  builder.  A  picture  sent  to 
an  artist  for  alteration  is  not  ])rivile;4od,  as  paintiu*;  is  not  considered  a 
public  trade.' 

In  the  ca.se  of  an  innkeeper,  the  goods  and  horses  of  his  guests  at  the 
inn  are  privileged  so  long  as  they  are  on  the  premises.-  Again,  things 
which  are  actually  in  some  person's  use  are  privileged,  in  order  to  prevent 
breaches  of  the  peace  occurring  in  the  attempt  to  carry  out  such  a  distress.^ 
Goods  in  the  custody  of  the  law  are  exempt,"*  except  where  growing  crops 
have  been  seized  and  sold  under  an  execution,  in  which  case,  so  long  as  they 
remain  on  the  land,  they  are  liable  to  be  distrained  for  rent  which  l)ecame 
due  after  the  seizure  and  sale.^ 

By  statute,  more  exceptions  have  been  esta1)lished.  Thus  the  sale  of 
farming  stock  taken  in  execution  is  regulated  by  5G  Geo.  III.  c.  50,  s.  G.^ 
Under  the  Law  of  Distress  Amendment  Act,  1908,"  a  lodger,  an  under- 
tenaut,  and  indeed  any  one,  whose  goods  are  seized  for  rent  due  by  the 
immediate  to  the  superior  landlord,  may  make  a  declaration  (and  inventory) 
that  his  immediate  landlord  lias  no  property  in  the  goods  distrained,  aud 
that  such  goods  are  his  lawful  property  ;  and  then  on  serving  such  declara- 
tion on  the  bailiflf",  and  on  paying  to  the  superior  landlord  whatever  sum  he 
may  owe  for  rent  to  his  immediate  landlord,  his  goods  are  no  longer  liable 
to  distress ;  and  any  further  detention  of  them  by  the  distrainor  amounts 
to  an  illegal  distress. 

Under  the  I^aw  of  Distress  Amendment  Act,  1888,^  the  wearing  apparel 
and  bedding  of  a  tenant  and  his  family  and  the  tools  and  implements  of  his 
trade,  to  the  value  of  £5,  are  exempted  from  distress  for  rent,  except  after 
the  expiration  of  seven  days  from  a  demand  for  possession  of  premises  in 
resiject  of  which  the  lease,  terra  or  interest  of  the  tenant  has  determined  ; 
if  such  goods  are  taken  contrary  to  the  provisions  of  the  Act,  a  Court  of 
Summary  Jurisdiction  may  make  a  summary  order  that  they  be  restored  if 
they  have  not  been  sold." 

Frames,  looms,  materials  or  tools  in  either  woollen,  worsted,  linen,  cotton» 

flax,  mohair  or  silk  manufactures  are  exempt  from  distraint  for  rent  under 

any  execution  or  process  whatever,  unless  the  rent  for  which  distraint  is 

made  be  owing  by  the  owner  of  the  loom  or  other  machine.^" 

1  I'dii  Kimip  V.  Muxii  (ISDl),  7  Times  L.  11.  500.  See  Edwards  v.  l\u-  (ISUtJ).  GO 
J.  P.  404.  As  to  pictures  seat  for  exhibition  or  sale,  see  Challoner  v.  Robinson, 
[1908J  1  Ch.  49  ;  but  see  the  Law  of  Distress  Amendment  Act,  1908  (8  Edw.  VII. 
c.  53). 

*  Robinnon  v.  Walter  (1616),  3  Bulst.  269.  As  to  auctioneers,  see  Lyons  v. 
Elliott  (1876),  1  Q.  B.  D.  210. 

»  Co.  Litt.  47  a  ;  Field  v.  Adames  (1840),  12  A.  &  E.  649. 

*  See  In  re  Bnnn-Davis  (188.3),  55  L.  J.   Q.  B.  217. 
'  14  &  1.-.  Vict.  c.  25,  s.  2. 

e  See  Hunt  v.   Morrell  (1847),   11  Q.  B.   425. 

'  8  Edw.  VII.  c.  53,  s.  1.  The  declaration  need  not  be  made  on  oath  :  Rogers, 
Eungblut  c\  Co.  v.  Martin  (1910),  26  Times  L.  R.  459. 

•<  -.1  \:  .-.2  Vict.  c.  21.  s.  4,  and  sw  .^.1  \  :,2  Vict.  c.  V.\.  s.  147  :  Boyd,  Ltd.  v.  liilham, 
[1909]  1  K.  v..  14  ;  (io„«l!;i  v.  Durrell.  [lUlJS]  2  K.  1^.71.  Bedding  includes  a  bed- 
stead :  Davit  V.  Harris,  [llioo]  1  Q.  B.  729.  As  to  goods  comprised  in  a  hire  purchase 
at,'reemoiit  which  are  also  protected,  see  Jai/'s  Furnnhing  Co.  v.  Brand,  [  I91n]  1 
K.  15.  \r,f^. 

»  58  &  59  Vict.  c.  24,  s.  4. 

1"  6  &  7  Vict.  c.  40,  8.   18. 
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By  the  Gasworks  Clauses  Act,  1847,^  gas-meters  and  fittings  "shall  not 
be  sul)ject  to  distress  .  .  .  for  rent  of  the  premises  where  the  same  may 
be  used."'  This  provision  includes  such  articles  as  gas-stoves  let  for  hire.^ 
Electric  meters  and  fittings  are  similarly  protected.^ 

Rolling  stock  of  a  railway  company  employed  in  a  colliery  or  other  work 
is  not  liable  to  be  distrained  for  rent  due  by  the  parties  using  it,  provided 
the  conditions  requiring  the  owner  to  be  indicated  are  complied  with.-* 

By  the  Agricultural  Holdings  Act,  1908,  "  agricultural  or  other  machinery, 
which  is  the  property  of  a  person  other  than  the  tenant  and  is  on  the 
fielding  under  an  agreement  with  the  tenant  for  the  hire  or  use  thereof  in 
the  conduct  of  his  business,  and  live  stock,  which  is  the  property  of  a  person 
other  than  the  tenant  and  is  on  the  holding  solely  for  breeding  purposes, 
shall  not  be  distrained  for  rent."  ^ 

(iii.)  Cxoods,  which  are  conditionally  [)rivileged  from  distress,  are 
snch  chattels  as  beasts  of  the  plough,  sheep,  instruments  of  husbandry, 
tools  not  in  actual  use,*^ 

Under  the  Agricultural  Holdings  Act,  1908,  live  stock  at  agistment  on 
a  holding  are  conditionally  exempt ;  if  taken  in  to  be  fed,  they  are  only 
distraiuable  for  the  amount  due  for  their  feeding."  Corn,  hay,  straw  and 
growing  crops  when  ripe,  though  not  distraiuable  at  common  law,  have 
under  certain  conditions  been  made  so  by  statute.'^ 

Unless  the  tenant  makes  an  agreement  to  the  contrary,^ 
the  landlord  can  only  distrain  goods  which  are  on  the  lands 
out  of  which  the  rent  issues.  If  the  tenant,  after  his  rent  is 
in  arrear,^°  fraudulently  or  clandestinely  removes  his  own 
chattels  off  the  premises  and  does  not  leave  thereon  sufficient 
to  meet  the  arrears,'^  the  landlord  may  within  thirty  days 
take  and  seize  such  goods,  wherever  found.^'-  And  the  land- 
lord may  also  distrain  the  cattle  or  stock  of  his  tenant  feeding 
upon  any  common  appendant  or  appurtenant,  or  in  any  w^ay 
belonging  to  the  demised  premises. ^^ 

The  landlord  may  distrain  either  personally  or  hy  a  bailiff. 

1  10  &  11  Vict.  c.  15,  s.  11. 

2  Gas  Light  ^  Coke  Co.  v.  Hardy  (1886),  17  Q.  B.  D.  619. 

3  45  &  46  Vict.  c.  56,  s.  25. 

^  35  &  36  Vict.  c.  50,  s.  3.  See  Easton  Estate  Co.  v.  Western  Waggon  Co.  (1886), 
54  L.  T.  735. 

«  8  Edw.  VII.  c.  28,  s.  29  (4). 

«  52  Hen.  III.  c.  4  ;    Keen  v.  Priest  (1859),  4  H.  &  N.  236. 

■  8  Edw.  VII.  c.  28,  s.  29  (1),  (2)  ;  Londoji  and  Yorkshire  Bank  v.  Belton 
(1885),  15  Q.  B.  D.  457  ;    Masters  v.  Green  (1888).  20  Q.  B.  D.  807. 

**  2  Wm.  &  M.,  Sess.   1,  c.  5,  s.  2  ;    11  Geo.  II.  c.  19,33.  8,  9. 

s-  Daniel  v.  Stepney  (1874),  L.  R.  9  Ex.  185.  See  In  re  Roundwood  Colliery  Co., 
[1897]  1  Ch.  373. 

^^  Ra-nd  v.  Vaughan  (1835),  1  Bing.  N.  C.  767. 

^^Tomlinson  v.  Consolidated  Credit  Corporation  (1889),  24  Q.  B.  D.   13o. 

"  11  Geo.  II.  c.  19,  ss.  1-3,  7. 

"76..  s.  8. 
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In  tilt'  latter  case  tlie  Itailitf  nuist  ho  autliorised  to  act  as  such 
by  a  certificate  in  writing,  given  l)y  the  judge  or  registrar  of 
a  County  Court ;  otherwise  the  distress  will  be  illegal.^  The 
distress  must  be  made  between  sunrise  and  sunset.  A  baiHff 
or  other  person  distraining  may  climb  over  a  fence  or  wall 
enclosing  a  garden,-  and  thus  get  to  the  building,  and  then 
proceed  by  any  unfastened  door  or  open  window  to  effect 
a  levy  in  the  house.  But  the  premises  must  (except  in  the 
case  of  fraudulent  removal  ^)  be  entered  without  breaking 
open  an  outer  door  or  a  window\^  If,  however,  the  distrainor 
after  entering  peaceably  be  forcibly  ejected  or  be  refused 
re-admittance  after  he  has  temporarily  absented  himself  (not 
intending  to  abandon  the  distraint),  he  will  be  justified  in 
using  force  to  procure  re-admission.^ 

A  seizure  must  next  be  made.  Laying  hold  of  a  single 
chattel  will  be  enough  to  symbolise  the  seizure  of  all  the 
goods ;  so  will  any  words  or  acts  which  amount  to  an 
expression  of  an  intention  to  distrain.'' 

At  common  law  a  landlord,  who  had  seized  goods  under  a 
distress,  could  only  impound  them  and  hold  them  in  [)roper 
custody  until  the  arrears  of  rent  and  costs  were  paid  ; '  now, 
however,  he  can  proceed  to  realise  the  amount  due  by  selling 
them.  Before  doing  so,  he  must  serve  on  the  tenant,  or  leave 
at  the  chief  mansion  house, '^  a  notice  in  writing  specifying 
the  goods  distrained  and  the  cause  of  distraint.^  The  laud- 
lord  must  allow  five  days  to  elapse  before  he  proceeds  to  sell 
the  goods  distrained  ;  this  delay  is  prescribed  to  give  the 
tenant  an  opportunity  of  paying  the  arrears  of  rent  and  costs 
of  the  distress  and  so  redeeming  his  goods.     During  those 

1  51  &  52  Vict.  c.  21,  3.  7.  See  the  Distress  for  Rent  Rules,  1888  ;  Hogarth  r. 
Jennings,  [1892]  1  Q.  B.  907;  Perring  v.  Emmerson,  [1906]  1  K.  B.  1.  As  to 
cancellation  of  a  c<'riiti(:ite,  see  58  &  59  Vict.  c.  24,  s.  1.  A  penalty  of  £10  may  be 
incurred  bv  a  bailiff  acting  without  such  a  certificate  (s.  2). 

»  Long  v.  Clarke.  [1891]  1  Q.  B.   119. 

»  .St-mai/iir's  Ci.^r  (ir,(i5).  ",  Rep.  91  ;  1  Smith  L.  C,  12th  ed.,  115. 

*  Browning  v.  fhnn  (17H(i),  Bull.  N.  P.  81  ;  and  see  the  judgment  of  Bowen, 
L.  J.,  in  American  Must  Corporation  v.  Hendry  (1893).  62  L.  J.  Q.  B.  at  pp.  389 
— ;191  ;    and  Hodder  v.   WUliums,  [1895]  2  Q.  B.  663. 

"  See  Bannister  v.  Hyde  (1860).  2  E.  &  E.  627  ;  Eldridge  v.  Stacey  (1863),  15 
C.  B.  N.  S.  458. 

«  Hutrhins  v.  Scott  (1837),  2  M.  &  W.  809. 

■  Jones  V.   Biermtein,  [1899]   1   Q.  B.   470. 

■  2  Wm.  &i  M.,  So.'^s.  1.  <•.  -.,  8.  1. 

'  Appan-iitly  tho  amount  of  rent  in  arrear  nued  not  be  specified  :  Tancred  7. 
Leyland  (1851),  16  Q.  B.  669. 
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five  clays  the  landlord  must,  if  the  tenant  requires  it  in 
writing,  have  the  goods  valued  by  an  appraiser,  or  the  tenant 
may  require  that  they  should  be  removed,  at  his  own  cost,  to 
a  public  auction  room  for  sale  there. ^  The  five  days  will  be 
extended  to  fifteen  if  the  tenant  makes  request  in  writing  to 
the  landlord  or  bailiff,  and  gives  security  for  any  additional 
cost  occasioned  by  such  extension.'^  During  this  period  the 
goods  are  in  the  custody  of  the  landlord,  who  is  responsible 
for  them.^ 

The  sale  must  be  advertised  so  that  the  goods  may  not 
be  sold  far  below  their  proper  value.  Whether  the  sale  be 
private  or  by  auction,  the  landlord  cannot  himself  make  a 
valid  purchase.*  The  bailiff  or  auctioneer  must  retain  for 
the  use  of  the  tenant  any  sum  by  which  the  proceeds  of  the 
sale  exceed  the  amount  due  for  arrears  of  rent  and  expenses.^ 
If  the  distress  be  illegal,  excessive  or  irregular,  the  tenant 
has  certain  rights  of  action,  with  which  we  have  already 
dealt.*^ 

Assignment  of  Leaseholds. 
A  tenant  may  always  assign  or  underlet  the  demised 
premises,  unless  he  is  expressly  prohibited  from  so  doing  by 
the  terms  of  his  lease.  It  is  a  very  usual  covenant  in  a 
lease  that  a  tenant  shall  not  assign  his  interest  without  his 
landlord's  consent  in  writing,  but  that  such  consent  shall 
not  be  unreasonably  or  arbitrarily  w^ithheld  in  the  case  of 
any  respectable  and  responsible  person.'  A  tenant,  who  has 
permitted  the  premises  to  be  used  as  a  brothel,  can  be  com- 
pelled to  assign  them  to  a  nominee  of  his  landlord.* 

The  assignment  of  a  lease  must  be  distinguished  from  an 
under-lease.  xAn  under-lease  passes  something  less  than 
the  whole  estate  of  the   lessee.     The  sub-lessee    does  not 

1  51  &  52  Vict.  c.  21,  s.  5. 

2  lb.,  s.  6. 

3  Co.  Litt.  47  b.  As  to  animals,  see  1  ct  2  Geo.  V.  c.  27,  s.  7;  Durgaii  v.  Dunes 
(1877),  2  Q.  B.  D.  118. 

1   See  Moore  v.  Singer  Manufacturing  Co.,  [190i]  1  K.  B.  820. 

'  2  Wm.  &  M.,  Sess.  1,  c.  5,  s.  2.  As  to  surplus  goods,  see  Evans  v.  Wright 
(1857),  2  H.  &N.  527. 

I'  Ante,  pp.  -lliS — 46.5. 

-  Efan.<<  V.  Lei  I/,  [1910]  1  Ch.  452;  Willmott  v.  Lon-lon  Road  Cur  Co.,  [1910] 
2  Ch.  525  ;  Cohen  v.  Popvlar  Restaurants,  Ltd.,  [1917]  1  K.  B.  480. 

s  2  &;  3  Geo.  V.  c.  20,  s.  5,  ante,  p.  224. 
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hold  the  same  estate  as  was  originally  granted  to  the 
lessee  ;  hence  there  is  no  privity  of  estate  between  lessor 
and  sub-lessee.  Consequently  those  covenants  in  the 
original  lease  which  "  run  with  the  land "  neither  bind 
nor  benefit  the  sub-lessee,  for  by  law  they  are  annexed  only 
to  the  estate  originally  granted/  The  landlord  has  common 
law  rights  of  distress  and  re-entry  against  a  sub-lessee,  and 
also  the  equitable  right  to  enforce  against  him  all  restrictive 
covenants  contained  in  the  original  lease,  of  which  the  sub- 
lessee has  had  actual  or  constructive  notice.^  The  word 
^*  assignee  "  does  not  necessarily  include  sub-lessee.^ 

Under  the  common  law  a  contract  could  not  be  assisrned.  But  though 
a  lease  is  a  contract,  it  creates  an  estate,  and  an  estate  could  by  the 
common  law  be  assigned  by  the  act  of  the  parties  or  by  act  of  law.  Any 
assignment  by  the  landlord  of  his  reversion  or  by  the  tenant  of  his  lease- 
hold interest  must  be  made  by  deed.*  It  is  no  longer  necessary  for  the 
tenant  to  "  attorn  to  "  the  assignee,  that  is,  to  recognise  hira  as  his  new 
landlord.  But  if  the  tenant  pays  rent  to  his  former  landlord  in  ignorance 
of  the  assignment,  he  cannot  be  compelled  to  pay  it  over  again  to  the  new 
landlord,  even  though  it  fell  due  after  the  assignment.^ 

Since  an  estate  was  assignable  and  a  contract  not,  it  followed  at  common 
law  that  the  covenants  contained  in  the  lease  did  not  l)ind  the  assignee 
either  of  the  landlord  or  of  the  tenant.  To  remedy  this,  the  statute  of 
32  Hen.  YIII.  c.  34  gave  the  assignee  of  the  reversion  the  same  rights 
against  the  tenant  and  his  assigns  as  the  landlord  had  ;  ^  it  also  gave  the 
tenant  and  his  assigns  the  same  remedies  against  the  reversioner  and  his 
assigns  as  they  would  have  had  against  the  original  landlord." 

This  statute  was  construed  to  refer  only  to  those  covenants  (relating  to 
the  subject-matter  of  the  demise)  which  are  said  to  "  run  with  the  land  ;  "  ^ 
it  does  not  apply  to  covenants  which  do  not  directly  affect  the  tenancy  or 
its  terms,  e.g.,  a  covenant  giving  the  tenant  an  option  to  purchase.^  Nor 
does  it  apply  to  leases  not  made  under  seal.i*'  But  section  10  of  the  Con- 
veyancing  Act,    1881,11    has   a    wider   operation.      It  enacts  that   "rent 

1  SonH,  of  England  Dairies,  Ltd.  v.  Baker,  [1906]  2  Ch.  G31.  As  to  covenants 
running  with  the  land,  see  antr,  pp.  7(iSt,  770. 

»  Hall  V.  Ewin  (1887),  .37  Ch.  D.  74.  As  to  forfeiture  for  breach  of  covenant, 
see  ante,  pp.  HH,  4  1 1. 

»  See  Wilton  v.  Twamley,  [1904]  2  K.  B.  99  ;  as  to  32  Hen.  VIII.  c.  34,  s.  2, 
see  South  of  England  Dairies,  Ltd.  v.  Baker,  suprd. 

*Sii9  Vict.  c.  106,  s.  H. 

«  Sec  4  &  5  Anne,  c.  16,  s.  9. 

8  S.  1.     See  S/)r„rrr's  Cixe  (l.-.ss).  ]  Smith  L.  ('.,  12th  ed.,  r,2.  and  tlie  notes  to  it. 

'  S.  2.     See  also  44  k  45  Vict.  c.  41,  ss.  10.  11. 

*  Dewarv.  Goodman.  [1907]  1  K.  B.  612,  affirmed  [1908]  1  K.  B.  94,  and  [19091 
A.  C.  72  ;    Chapman  v.  Smith,  [1907]  2  Ch.  97. 

»   Woodall  V.  Clifton,  [\'MJh]  2  Ch.  257. 

"   See  Manchester  Breirrry   Co.   v.   Cnombs,  [1901]  2  Ch.   608. 
"  44  A:  45  \  ict.  c.  41.     This  section,  however,  does  not  apply  to  leases  which  are 
not  in  writing  :  Blane  v.  Francis,  [1917]  1  K.  B.  252. 
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reserved  by  a  lease  made  since  1881,  and  the  benefit  of  every  covenant  or 
provision  therein  contained,  having  reference  to  the  subject-matter  thereof, 
and  on  the  lessee's  part  to  be  observed  or  performed,  and  every  condition 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go  with  the 
reversionary  estate  in  land,  and  shall  be  capable  of  being  recovered, 
received,  enforced  and  taken  advantage  of  by  the  person  from  time  to  time 
entitled,  subject  to  the  term,- to  the  income  of  the  land  leased."  Moreover, 
this  section  and  section  12  of  the  same  Act  apply  to  cases  in  which  a 
portion  only  of  the  land  demised  is  assigned  ;  so  that  now  the  rent 
reserved  on  leases  and  the  benefit  of  all  covenants  and  conditions  relating 
to  the  land  demised  will  on  severance  of  the  reversion  be  apportioned 
and  remain  annexed  to  the  several  parts  of  the  estate  as  severed.^  If  the 
assignee  of  the  term  part  with  his  interest,  he  is  liable  only  for  breaches 
of  covenants  running  with  the  land  committed  during  his  tenancy,  since 
his  liability  arose  fi'om  his  connection  with  the  land.  During  this  period 
the  assignee  is  bound,  as  regards  the  lessee,  to  pay  the  rent  and  perform  the 
covenants.'^  This  duty  of  indemnifying  the  original  lessee  falls  on  each 
successive  assignee  without  any  express  agreement  to  that  effect,  although 
it  is  usual  to  include  in  every  deed  of  assignment  covenants  for  title  and 
covenants  that  the  assignee  shall  indemnify  the  assignor  in  respect  of  the 
performance  of  all  conditions  and  covenants  in  the  original  lease.^ 

Assignments  of  land  in  the  county  of  London  must  be  registered  under 
the  Land  Transfer  Acts,  1875  and  181)7,-*  where  there  are  at  least  two  lives 
to  fall  in,  or  forty  years  to  run.  Assignments  of  lands  in  Yorkshire, 
Middlesex  and  the  Bedford  Level  come  under  the  various  Registry  Acts 
of  those  districts.^ 

Disclaimer  of  the    Tcnancij.    ' 

An  assignment  by  operation  of  law  takes  place  on  the 
death  or  bankruptcy  of  either  the  lessor  or  lessee  ;  and  if  a 
landlord  be  adjudicated  a  bankrupt,  his  property  passes  first 
to  the  official  receiver  and  then  to  the  trustee  as  soon  as  one 
is  appointed.  A  tenancy  at  will  is  determined  as  soon  as  the 
tenant  learns  of  his  landlord's  bankruptcy.*^  Where  a  tenant 
becomes  bankrupt,  the  lease  may  expressly  provide  that  this 
fact  shall  determine  the  tenancy  or  give  a  right  of  re-entry. 
Otherwise  the  tenant's  interest  passes  to  his  trustee  in  bank- 
ruptcy. If  to  this  interest  onerous  covenants  are  attached, 
the  trustee  has  power  to  disclaim  the  property ;  but  he  cannot 

1  Turner  v.  Walsh,  [1909]  2  K.  B.  484.  At  common  law  a  condition  was  not 
apportionable.  •■ 

2  Crouch  V.  Tregonning  (1872),  L.  R.  7  Ex.  88. 

3  Moule  V.   Garrett  (1872),  L.  R.  7  Ex.   101. 

^  And  see  Land  Transfer  Rules,  1903,  rr.  68,  60.  ^        ,^ 

5  See  47  &  48  Vict.  c.  54  ;  7  Anne,  c.  20  (and  54  Vict.  c.  10)  ;  15  Car.  II.  c.  17. 

6  Doe  d.  Davies  v.  Thomas  (1851),  6  Exch.  854. 
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do  SO  as  to  part  only  of  the  demised  premises.^  The  dis- 
claimer must  he  in  writing  and  signed  hy  the  trustee  ;  in 
some  cases  the  leave  of  the  Bankruptcy  Court  must  first  he 
ohtnined.-  He  must  disclaim  within  twelve  months  of  his 
api)ointment,  or  within  twelve  months  of  his  learning  of  the 
existence  of  the  lease  ;  '■  hut  such  period  may  be  extended  hy 
the  Court.  This  limitation,  however,  only  applies  where 
there  is  no  notice  served  by  any  person  mterested  ^  calling  on 
the  trustee  to  decide  whether  he  w^ill  disclaim  or  not ;  if  such 
a  notice  be  served  on  him,  he  must  disclaim  within  twenty- 
eight  days  after  he  receives  it  or  within  such  extended  time 
as  the  Court  may  allow."  A  trustee  who  disclaims  is  freed 
from  all  personal  liability  ;  if  he  does  not  disclaim,  he  stands 
in  the  position  of  an  assignee. 

The  effect  of  the  disclaimer  only  extends  so  far  as  is 
necessary  to  release  the  bankrupt  and  trustee  from  liability, 
and  does  not  otherwise  affect  the  rights  or  liabilities  of  third 
parties  in  relation  to  the  property  disclaimed.'"'  Thus,  if  the 
bankrupt  be  an  assignee,  the  original  lessee  remains  liable  ;  ^ 
if  he  be  an  original  lessee  who  has  sublet  the  premises,  the 
under-lessee  cannot  be  ejected  so  long  as  he  observes  the 
covenants  in  the  original  lease  ;  he  can  be  distrained  upon  or 
ejected  if  he  fails  to  pay  the  rent  thereby  reserved.^ 


'J\'rtiii)i((iio)i  of  I.ednr. 

A  lease  for  a  fixed  period  or  a  term  of  years,  or  until  a 
certain  event  happens,  terminates  at  the  expiration  of  the 
period  or  term  of  years  or  on  the  ha))pening  of  the  event.  If 
the  lease  be  determinable  at  the  option  of  one  of  the  parties, 

»   Ex  parte  Allen,  In  re  Fussell  (1882),  20  Ch.  D.  341. 

»  Bankruptfv  Act.  lOU  (4  A:  5  Geo.  V.  c.  r>y).  s.  54  (1),  (2)  and  (3). 

»  In  re  Cohen.  [lOOf.]  2  K.  B.  704. 

*  This  includes  the  landlord  :    Jn  re  Page  (1884),  14  Q.  B.  D.  401. 

'  4  A:  .'.  Geo.  V.  c.  59,  k.  rA  (4).  (o),  (6)  ;  Ex  parte  Loreriug,  In  re  Jonex  (1874),  L.  R. 
<»  Ch.  fiHf,. 

6  Ex  parte  Walton,  In  re  Levy  (1881),  17  Ch.  D.  746  ;  Ex  parte  East  and  Wett 
India  Dock  Co.,  In  re  Clarke,  ih.,  759  ;  Harding  v.  Preeee  (1882),  9  Q.  B.  D.  281  ; 
.and  sf-c  the  remarks  of  Romcr,  L.  J.,  in  Stein  v.  Pope,  [11)02]  1  K.  B.  at  p.  599. 

:  Hill  V.  East  and  West  Indui  Dock  Co.  (18S4),  9  App.  Cas.  448  ;  Stacey  v. 
77.//,  [1901]  1  K.  B.  fir.O. 

"  Ex  parte  Walton,  In  re  Levy,  supra. 


\ 
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he  must  give  reasonable  notice  (where  no  period  is  fixed  by 
the  lease)  of  his  intention  to  determine  it. 

As  soon  as  the  reversion  and  the  term  both  vest  in  the 
same  person  in  the  same  right,  the  term  becomes  merged 
in  the  reversion  and  so  ceases  to  exist.^ 

A  tenancy  may  also  terminate  by  surrender,  that  is  by  the 
tenant  rendering  up  the  estate  to  his  immediate  landlord 
with  the  latter's  consent.  Surrenders  are  either  by  the  act 
of  the  parties  or  by  operation  of  law. 

The  Statute  of  Frauds  enacts  that  an  express  surrender 
shall  be  by  deed  or  note  in  writing  ;  -  and  the  Real  Property 
Amendment  Act,  1845,  requires  that  "a  surrender  in  writing, 
unless  of  a  copyhold  interest  or  any  interest  which  might 
by  law  have  been  created  without  writing,  shall  be  by  deed."  ^ 

A  surrender  may  be  partial  (not  extending  to  the  whole  of  the  premises)  •* 
or  conditional.^  If  one  of  the  parties  by  his  acts  puts  himself  into  a 
position  which  is  inconsistent  with  the  continuation  of  the  lease  and  the 
other  party  assents  thereto,  then  the  law  infers  a  surrender  of  the  leas.\ 
Where  the  tenant  holding  under  one  lease  consents  to  the  granting  of  a 
x\^v^  lease,  he  is  estopped  from  denying  the  landlord's  title  to  grant  it, 
and  as  this  implies  the  non-existence  of  any  previous  lease,  the  former 
lease  is  siu-rendered  by  operation  of  law.*^  The  same  principle  holds  good 
where  there  is  any  new  relationship  created  between  the  parties  inconsistent 
with  that  of  landlord  and  tenant.  For  instance,  whei^  the  lessee  of  a 
ferry  became  servant  to  the  lessor  and  accounted  to  him  for  the  profits,  a 
surrender  by  operation  of  law  was  held  to  have  taken  place."  So  also  if  the 
lessee  has  accepte  1  a  new  lease,^  or  if  the  tenant  has  quitted  the  premises 
and  the  landlord  has  taken  possession  of  them,^  not  merely  for  a  temporary 
purpose  such  as  repairing,  but  under  such  circumstances  as  to  show  a  clear 
assent  to  the  abandonment  of  the  premises  by  the  tenant.^*'  Where,  how- 
ever, there  is  a  change  in  the  personality  of  the  tenant,  there  is  no  surrender 
by  operation  of  law  unless  the  old  tenant  gives  up  possession  to  the  new 
tenant  at  or  about  the  time  of  the  grant  of  the  new  lease  to  which  he  assents.^  ^ 

1  Chambers  v.  Kingham  (1878),  10  Ch.  D.  743  ;  and  see  In  re  Radcliffe, 
Uadclife  v.  Bewes,  [1892]  1  Ch.  227  ;    In  re  Hole,  [1906]  1  Ch.  673. 

2  29  Car.  II.  c.  3,  s.  3. 

3  8  &  9  Vict.  c.  106,  s.  3.  See  Doe  v.  Thomas  (1829),  9  B.  &C.  288.  But  sei 
Fenner  v.  Blake,  [1900]  1  Q.  B.  426,  where  a  kind  of  estoppel  seems  to  dispense 
with  a  deed. 

'    Holme  V.  Brunskill  (1878).  3  Q.  B.  D.  495. 
5    Coupland  v.  Maynard  (1810),  12  East,  134. 
«    Lyon  V.  Reed  (1844),  13  M.  &  W.  285. 
'    Peter  v.  Kendal  (1827),  6  B.  &  C.  703. 

»    Knight  v.   Williams,  [1901]   1  Ch.  256  ;    but,  as  to  where  a  third  party  has 
accepted  a  new  lease,  see  Wallis  v.  Hands,  [1893]  2  Ch.  75, 
9   Nickells  V.  Atherstone  (1847),  10  Q.  B.  944. 
"   Moss  V.  James  (1878),  47  L.  J.  Q.  B.  160. 
"    Wallis  V.  Hands,  [1893]  2  Ch.  75. 
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On  the  surrender  of  a  lease  the  tenant  remains  liable  for  breaches  of 
covenant  and  for  rent  up  to  the  day  on  which  the  surrender  takes  effect.^ 
If  ho  has  sublet  the  premises  the  under-tenant,  when  the  lease  is  mertred, 
still  remains  liable  under  his  lease  or  tenancy.^ 

If  the  tenant  either  asserts  a  title  to  the  property  in 
another  or  chiims  it  himself,^  or  insists  on  any  claim  incon- 
sistent with  the  relationship  of  landlord  and  tenant/  he  is 
said  to  disclaim.  For  example,  a  denial  by  a  yearly  tenant 
of  his  landlord's  right  to  raise  the  rent  will  amount  to  a  dis- 
claimer ;^  so,  apparently,  will  a  claim  to  the  possession  of  the 
title  deeds/  but  a  mere  refusal  to  pay  rent  until  the  true 
owner  of  the  premises  be  ascertained  will  not.^  In  the  case 
of  a  tenant  for  a  term  of  years  mere  verbal  disclaimer  will 
not  operate  as  a  forfeiture.^ 

If  a  lease  be  granted  on  a  condition  which  is  subsequently 
broken,  the  landlord  may  re-enter  although  there  is  no 
covenant  for  re-entry  in  the  lease.  The  landlord  has  no 
right  to  re-enter  for  a  breach  of  covenant,  unless  the  lease 
contains  an  express  proviso  for  re-entry.^  A  proviso  for 
re-entry  must  be  construed  strictly  and  will  not  be  enforced 
unless  it  clearly  includes  the  breach  of  covenant  complained 
of."  We  have  discussed  the  right  of  the  landlord  to  re-enter 
for  a  forfeiture  and  the  tenant's  right  to  relief  in  a  former 
chapter.^^ 

In  the  case  of  a  tenancy  from  year  to  year,  a  half-year's 
notice  to  quit  is  necessary  from  either  party  to  the  other,  and 
the  notice  must  expire  at  the  end  of  a  current  year.^^  But  in 
the  case  of  a  tenancy  to  which  the  Agricultural  Holdings  Act, 
1908,  applies,  a  year's  notice  expiring  with  a  year  of  tenancy  is 
required  in  the  absence  of  a  written  agreement  to  the  con- 

1  Att.-Gen.  v.  Cox  (1850),  3  H.  L.  Gas.  240  ;  Shaw  v.  Loma*  (1888),  5'J 
L.  T.  177  ;  aud  see  33  &  34  Vict.  c.  35. 

«  Mellor  V.  Watkim  (1874),  L.  R.  9  Q.  B.  400.  See  Co.  Litt.  338  b  ;  8  &  9 
Vict.  c.  106,  s.  9. 

»  Jones  V.  Millx  (1861).  10  C.  B.  N.  S.   788. 

*    Doe  V.  Rollings  (1847),  4  G.  B.  188. 

«    Vivian  v.  Moat  (1881),  16  Ch.  D.  730. 

fi   Doe  V.  Price  (1832),  9  Bing.  356. 

7  Doe  V.  WelU  (1839),  10  A.  A:  E.  427. 

8  Doe  V.  Phillips  (1824),  2  Bing.  13. 

0    Croft    V.    Lumley   (1858).    6    H.    L.    Gas.    672  ;     and   sec   Harman  v.    Aintlie. 
[1904]  1  K.  B.  698. 
»"   See  Book  III.,  Chap.  III.  ;    and  as  to  the  procedure,  Book  V.,  Chap.  XIX. 
11   See  Dixon  v.  Bradford  and  District,  ^c,  Coal  Supply  Co.,  [1904]  1  K.  B.  444. 
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trary.  Under  this  Act  a  landlord  may  give  a  tenant  from 
year  to  year  notice  to  quit  a  part  only  of  his  holding,  if  the 
notice  is  given  vv^ith  a  view  to  use  the  land  for  any  of  the 
improvement  pm-poses  mentioned  in  the  Act.^  The  notice, 
which  should  be  clear  in  all  its  terms,-  should  be  given  by 
the  landlord  or  his  agent  ^  either  to  the  tenant  personally  or 
left  at  his  house,  its  nature  and  contents  being  at  the  time 
explained  to  his  servant  or  some  member  of  his  family/ 
Where  the  notice  is  served  on  the  tenant  personally,  no 
explanation  is  necessary."  The  notice  to  quit  must  be  so 
expressed  as  to  expire  on  and  with  the  last  day  of  the  current 
period  of  the  tenancy. 

la  cases  where  a  half-year's  notice  is  sufficient,  any  two  qnarfcevs  of  the 
year  are  deemed  to  amount  to  a  half-year,  whatever  may  be  the  exact 
number  of  days  included  in  those  two  quarters.  Thus,  if  the  tenancy 
commenced  at  Lady  Day,  notice  on  the  29th  of  September  to  quit  on  the 
following  Lady  Day  is  good.*^  Where  the  tenancy  began  at  Michaelmas, 
notice  served  on  the  26th  of  March  is  not  a  valid  notice." 

A  yearly  tenancy  usually  expires  on  the  same  day  of  the  year  as  it 
commenced,  but  if  the  tenancy  commence  between  the  usual  quarter  days, 
and  rent  be  paid  for  a  portion  of  the  quarter  and  thenceforward  on  the 
usual  quarter  days,  the  tenancy  for  the  pm-pose  of  notice  to  quit  is  deemed 
to  have  commenced  on  the  quarter  day  next  succeeding  the  day  of  entry .*^ 

In  cases  of  tenancies  for  shorter  periods  than  one  year, 
such  as  lodger  tenancies,  there  is  no  fixed  rule  as  to  the 
length  of  notice ;  it  must  be  a  matter  of  express  contract  or 
governed  by  usage.^  But  even  in  the  case  of  a  weekly 
tenancy  some  notice  is  necessary.^'^  A  tenancy  at  will  is 
determined  at  the  will  or  death  of  either  party ;  ^^  the  will 

1  8  Edw.  VII.  c.  28,  S3.  22,  23. 

-  Doe  V.  Wilkinson  (ISiO),  12  A.  &  E.  743  ;  Gardner  v.  Ingram  (1889),  I'l  L.  T. 
729;  In  re  Lnnrx.  a :nl  Yorhs.  Banli's  Lea>:e,  [I'JH]  1  Ch.  522. 

«  Doe  V.  Mizem  (1837),  2  M.  &  Eob.  56  ;  Jones  v.  Phipps  (1868),  L.  E.  3  Q.  B. 
507  ;    see  also  Wordsley  Brewery  Co.  v.  Halford  (1903),  90  L.  T.  89. 

■i  Jones  V.  Marsh  (1791),  -k  T.  R.  464  ;  Tanham  v.  Nicholson  (1872),  L.  K.  o 
H.  L.  561.  For  service  of  notice  under  the  Agricultural  Holdings  Acts,  sje 
Van  Grutten  v.  Trevenen,  [1902]  2  K.  B.  82. 

''    Liddy  v.  Kennedy  (1871).  L.  R.  5  F.  L.  134. 

6  Roe  d.  Durant  v.  Doe  (1830),  6  Bing.  574  ;  Doe  d.  Mattheicson  v.  Wnghtman 
(1801),  4  Esp.  5  ;    Doe  d.  Harrop  v.  Green  (1802),  ih.  198. 

^   Morgan  v.  Davies  (1878),  3  C.  P.  D.  260. 

8  Sanilill  V.  Frnnklhi  (1875),  L.  E.  10  C.  P.  377  :  and  see  Meggeson  v.  Groves.  [191 '  J 
1  Ci.  158  ;   Cn'ft  v.  Blny,  [1919]  2  Ch.  S43. 

9  Jones  V.  Mills  (1861),  10  C.  B.  N.  S.  788. 

10  Boxoen  v.  Anderson,  [1894]  1  Q.  B.  164  ;  Weston  v.  Fidler  (1903),  8b  L.  i. 
769. 

^^  Doe  d.  Price  v.  Price  (1832),  9  Bing.  356  ;  Turner  v.  Doe  d.  Bennett  (1842), 
9  M.  &  W.  643,  646. 
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may  be  either  expressed  or  implied  from  the  doing  of  any 
act  inconsistent  with  the  continuance  of  the  tenancy,  such 
as  the  tenant  committing  vohintary  waste,  or  executing  an 
assignment  of  his  interest/  or  the  landlord  granting  a 
lease  - — in  the  last  two  cases  as  soon  as  knowledge  thereof 
reaches  the  other  party.^ 

On  the  determination  of  the  tenancy  the  rights  of  the 
tenant  to  the  fruits  of  his  labour  depend  on  the  nature  of  the 
tenancy,  and  in  some  cases  on  the  mode  of  its  ending. 

In  the  case  of  all  tenancies  determinable  at  an  uncertain 
time,  that  is,  at  a  period  which  does  not  depend  on  the  will 
of  the  tenant  and  upon  which  he  cannot  calculate,  he 
had  at  common  law  a  right  to  "  emblements,"  that  is,  to 
enter,  take  and  carry  away  the  profits  of  his  own  labour  on 
the  land.  Under  this  rule  the  late  tenant  can  claim  all  crops 
which  are  the  result  of  his  own  labour,  and  which  are,  in 
the  ordinary  com-se  of  husbandry,  produced  and  marketable 
within  the  year,  such  as  corn,  turnips,  carrots,  hemp,  flax, 
hops,  potatoes  and  the  like.^ 

Since  1845,  however,  a  tenant  who  pays  a  rack  rent  is 
allowed,  in  lieu  of  claiming  emblements^  to  continue  in 
occupation  till  the  end  of  the  current  year  of  the  tenancy 
and  to  get  in  such  crops  himself,  paying  rent  at  the  same 
rate  till  he  quits.'  Where,  however,  the  tenancy  was 
of  such  a  nature  that  its  end  could  always  be  foreseen  and 
calculated  on  by  the  tenant,  he  has  no  right  to  emblements. 
But  in  some  counties  there  is  a  local  custom  which  entitles 
such  a  tenant,  in  the  absence  of  any  express  agreement  to 
the  contrary,  to  take  "away-going  "  crops,  tillages,  &:c.'^ 


h'/.rtiirrs. 

A    'Mixture"    formerly    meant    any    chattel     which    on 
becoming  affixed  to  the  soil  became  part  of  the  realty.     The 

»  iJoe  (1.   Price  v.  Prirr  (1832).  •♦  King.  306  ;  7'ur)irr  v.  JJoe  d.  Bennett  (1842),  9  M. 
Jc  \V.  643,  »;4«.- 

*  Pinhorn  v.  Souster  (1853),  8  Exch.  763. 

*  Ih..  and  see  Doe  v.   Thovuu  (1851),  6  Exch.  854. 
«  Graven  v.  H>/rf(18S3),  :.  W.  ^  A.I.  ico. 

■•   14  &  15  Vict.  c.  2.'>,  8.  1. 

«    W'niglexirorth    v.    I)all\.<.<ii   (i77!0.     1    Smidi     I,.    ('.,     I2th    c.i.,    61;?,    and    cases 
there  cited  ;    Button  v.  WaTTcn  (1836),  1  M.  &  W.  466  ;    and  ante,  pp.  81,  82. 
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term  "  lixtures ''  now  has  come  to  mean  those  things 
which  form  an  exception  to  the  above  rule,  and  which  may 
be  removed  by  the  person  who  affixed  them  to  the  soil.^ 
Fixtm*es  may,  as  between  landlord  and  tenant,  be  divided 
into  three  classes — 

(i.)  ornamental  or  domestic  fixtm-es, 

(ii.)  trade  tixtm-es,  and 

(iii.)  agricultural  lixtures. 

(i.)  In  the  case  of  ornamental  and  domestic  fixtures,  the 
chattel  must  have  been  affixed  by  the  tenant,  and  be  of  an 
ornamental  character  or  of  domestic  convenience ;  it  must 
not  be  permanently  affixed,  but  capable  of  being  removed 
entire. 

The  right  of  the  tenant  to  remove  such  ornamental  or 
domestic  fixtures  must  be  exercised  during  the  tenancy.  He 
may  deprive  himself  of  this  right  by  express  covenant ;  as, 
for  instance,  if  he  undertake  to  "  yield  up  "  in  good  repair  all 
improvements  and  fixtures.-  On  the  other  hand,  he  may  so 
contract  as  to  enlarge  his  right  of  removal.^  The  right  of 
removal  is  lost  as  soon  as  the  tenant  ceases  to  be  such,  and 
becomes  a  "  trespasser.''  ^  It  exists  so  long  as  his  term  lasts, 
and  longer  if  he  holds  under  such  circumstances  that  he 
is  still  considered  a  tenant.  A  person  claiming  under  the 
tenant  is,  apparently,  allowed  more  time  for  the  removal 
of  fixtures  than  the  tenant  himself.' 

Such  things  as  grates,  ornamental  chimuey-pieces,  ^Yainscots  fastened 
with  scre\Ys,  coppers,  &c.,  are  all  ornamental  or  domestic  fixtures.  An  out- 
going tenant  may  remove  an  ornamental  chimney-piece  put  up  by  himself 
during  the  tenancy,  but  not  a  plain  chimney-piece,  though  made  of  marble, 
nor  has  he  any  right  to  remove  pillars  of  brick  and  mortar  built  on  a  dairy 
floor  to  hold  pans,  although  such  pillars  are  not  let  into  the  ground.*^ 

Window-sashes,  which  ure  merely  fastened  by  laths  nailed  across  the 
frames  to  prevent  their  falling  out,  are  not  fixed  to  the  freehold  and  are 
therefore  removable  by  the  tenant."     .Similarly  such  articles  as  cornices, 

1  Cli7nie  v.  Wood  (1869),  L.  R.  i  Ex.  328  ;  and  see  Holland  v.  Hodgson  (1872), 
L.  R.  7  C.  P.  328. 

2  As  to  the  effect  of  a  covenant  specifying  certain  fixtures  and  then  using 
"general  words,''  see  Lambourn  v.  McLellan,  [1903]  2  Ch.  268. 

»  London  and  South  African  Exploration  Co.  v.  De  Beers  Co.,  [1895]  A.  C.  451. 

*  Pugh  V.  Arton  (1869),  L.  R.  8  Eq.  G26. 

*  See  In  re  Glasdir  Copper  Works,  Ltd.,  [190i]  1  Ch.  819. 
6  Bishop  V.  Elliott  (1855),  11  Exch.  113. 

-  R.  V.  Hedges  (1779),  1  Leach.  201. 
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bookcases  and  similar  lurniture  Hxt-d  by  screws  to  the  wall,  bells  and 
iron  bai'ks  to  chimneys  are  all  tenant's  fixtures.  But  a  tenant  who  is  not 
a  pirdencr  by  trado  cannot  remove  an  ornamental  border  of  box,  planted 
by  himself  on  the  demised  premises,  unless  by  special  agreement  with  his 
landlord.^ 

Where  a  lease  is  disclaimed  by  a  trustee  in  bankruptcy  under  the 
Iknkruptcy  Act,  1014,  the  Court,  when  granting  leave  to  disclaim,  makes 
"such  orders  with  respect  to  fixtures,  tenant's  improvements  and  other 
matters  arisin.i;-  out  of  the  tenancy,  as  the  Court  thinks  just."  - 

(ii.)  The  right  of  a  tenant,  v.ho  is  carrying  on  a  trade  on 
the  demised  premises,  is  wider  than  that  of  an  ordinary 
tenant.  He  may  remove  any  fixture  which  was  erected  for 
the  piujioses  of  his  trade,  provided  it  can  be  removed  without 
being  itself  destroyed  and  without  injuring  the  land  or 
building.'' 

As  examples  of  trade  fixtures  we  have  colliery  machinery,  including  fire 
and  steam  engines,  soap-boilers'  vats,  furnaces,  brewing  vessels,  bakers' 
ovens,  an  engine  and  boiler  (the  former  being  screwed  to  planks,  the  latter 
fixed  in  brickwork),  salt-pans  fixed  to  a  brick  floor  with  mortar  ;  also 
buildings,  if  they  are  merely  accessory  to  machinery,  green-houses  built  l)y 
a  nurseryman  for  his  business,  or  trees  planted  by  him  for  the  purposes  of 
his  trade,  but  he  may  not  cut  down  those  which  have  actually  taken  root, 
nor  remove  vines  planted  for  fruit  bearing.  At  common  law  a  tenant 
could  not  cut  down,  remove  or  be  compensated  for  leaving,  orchard  trees.* 
^larket-gardeners  may  now  remove  glass-houses  and  other  buildings  erected 
for  trade  purposes,  with  the  same  privileges  as  those  given  to  agricultural 
tenants.'' 

(iii.  j  The  common  law  rules  as  to  "  agricultural  fixtures  " 
were  less  favourable  to  tenants  than  the  rules  as  to  trade 
fixtures.-'  The  matter  was  dealt  with  by  the  Landlord  and 
Tenant  Act,  1851,"  and  the  Agricultural  Holdings  Acts,  1876 
and  1883.'  It  is  now  governed  by  the  Agricultural  Holdings 
Act,  1908,'  in  respect  of  all  agricultural  and  pastoral  holdings. 

1  Bmpson  v.  Soden  (1833),  4  B.  &  Ad.  655. 

•4  4:.".  ueu.  V.  c.  51*,  s.  oi  (3)  ;  and  see  Horn  v.  Baker  il808),  9  East,  215,  and  a>Ue, 
|.|..  8'.t7,  898. 

•  See  Climit  V.  n'uod  (1869).  L.  R.  4  Ex.  328  ;  Wake  v.  Hall  (1880).  8 
App.  Cas.  195. 

♦  Per  Cozeus-Hardy,  J.,  iu  Mears  v.  Cullender,  [19011  2  Ch.  at  p.  395. 
••  8  Edw.  Vll.  c.  28,  8.  42. 

«  S.e  Khrr<i  V.  Maw  (1K(J2),  2  Smith  L.  C,  12th  ed.,  188,  and  the  notes  to  it. 

'    14  &  15  Vict.  c.  25. 

-  38  &  39  Vict.  c.  92  ;    46  k  47  Vict.  c.  61. 

*  Unless  the  fixture  or  building  existed  prior  to  January  1,  1884  :  8  Edw.  VII. 
c.  28,  s.  21  (2).  As  to  holdings  of  not  more  than  two  acres,  see  Allotments  and 
Cottage  Gardens  Act,  1887  (50  4c  51  Vict.  c.  26),  as  amended  by  the  Small  Holdings 
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These  Acts  do  not  extend  to  a  tenancy  at  will,  or  to  one 
for  a  less  period  than  one  year.^  Except  in  the  case  of 
manuring,  however,  compensation  cannot  be  recovered  for 
improvements  executed  during  the  last  year  of  a  tenancy, 
unless  the  landlord  has  assented  to  them  or  failed  to  object 
for  a  month  after  having  received  notice  from  the  tenant  of 
his  intention  to  begin  such  improvements.  But  a  tenant 
from  year  to  year  may  recover  for  any  improvements  made 
by  him  during  the  last  year  of  his  tenancy  before  he  receives 
notice  to  quit,  provided  he  gives  up  his  holding  in  due  course 
in  pursuance  of  such  notice.^ 

The  improvements  within  this  Act  are  divided  into  three  classes.^  The 
first  comprises  the  erection,  alteration  or  enlargement  of  buildings  ;  making 
and  improving  pasture,  gardens,  water  meadows,  roads  and  bridges  ;  water- 
courses and  works  for  supplying  water,  planting  osier  beds,  hops,  orchards, 
and  reclamation  of  waste  land,  and  a  few  minor  matters.  The  second 
class  consists  of  drainage  ;  the  third  of  liming,  chalking,  claying,  clay- 
burning  and  marling  land,  consuming  on  the  holding  feeding-stuff  not 
produced  thereon  and  purchased  manure,  laying  down  temporary  pasture 
and  making  necessary  repairs  to  buildings,  which  the  landlord  has  failed  to 
do  within  a  reasonable  time  after  receiving  mitten  notice. 

In  respect  of  these  three  classes,  the  tenant  is  entitled,  on  quitting  at 
the  termination  of  his  tenancy,  to  obtain  from  the  landlord  compensation 
estimated  at  such  an  amount  as  fairly  represents  the  value  of  the  improve- 
ments to  an  incoming  tenant.^ 

As  to  improvements  of  the  first  class,  the  consent  in  writing  of  the  landlord 
is  required.5  As  to  those  of  the  second  class,  the  tenant  must  give  the 
laudlord  from  two  to  three  months'  written  notice  of  the  intended  improve- 
ments, and  of  the  manner  in  which  he  proposes  to  carry  them  out.  The 
parties  may  then  agree  as  to  what  the  compensation  shall  be.  Failing 
such  an  arrangement,  the  landlord  may  execute  the  improvements  himself 
and  charge  the  tenant  £5  per  cent,  per  annum  on  the  outlay  ;  or  he  may 
recover  the  amount  by  a  charge,  recoverable  as  rent,  which  would  form  a 
sinking  fund  and  pay  off  the  charge  in  twenty-five  years,  based  on  a  rate 
of  interest  of  £3  per  cent,  per  annum.  If  the  landlord  does  not  execute 
the  improvements  within  a  reasonable  time,  the  tenant  may  do  so  and 
claim  compensation  for  them.  It  is  also  open  to  the  parties  to  come  to  an 
arrangement  between  themselves  as  to  improvements  of  this  class,  and  so 

Act,  1908  (8  Edw.  VII.  c.  36),  s.  47  (3).     As  to  market  gardens,  see  8  Ed w.  VII. 
c    28   8.  42. 

'i  SeeWdefiaitioa  of  '-contract  of  tenancy,"  8  Edw.  V  J  I.  c  2S,  s  48  (1).    As  to 
the  meaning  of  the  term  "  holding  "  in  the  Act,  see  In  re  Lancaster,  [1 J18J  -  Ji..  c.  *<  ^. 

«  8  Edw.  VII.  c.  28,  8.  9. 

'  See  First  Schedule. 

^   id.,  8.  1. 

«  76.,  8.  2. 
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dispt'iise  with  the  necessity  of  notice'  In  tlie  case  of  improvements  of  thf 
third  chiss,  the  consent  of  the  landlord  is  not  recjuired,  nor  need  any  notice 
be  given  him  hy  the  tenant.  It  is  provided  that,  if  fair  and  reasonable 
compensation  i)e  provided  for  by  written  aii^reeraent,  such  compensation 
shall  be  substituted  for  compensation  under  the  Act.^ 

Tiie  landlord  may  set  off  any  benefit  which  he  allowed  the  tenant  in  con- 
sideration of  the  tenant  executinir  the  improvements,  and  the  value  of 
manure  that  would  have  been  produced  by  consumption  on  the  premises  of 
any  crops  removed  during  the  last  two  years  of  the  tenancy ^  and  any  sums 
due  for  waste  or  breach  of  covenant  by  the  teuaut."* 

When  the  landlord  desires  to  make  certain  kinds  of  improvements 
specified  in  the  Act,  such  as  making  roads,  building  cottages,  opening 
mines,  &c.,  he  may  give  notice  to  (juit  as  to  a  part  of  the  holding,  whicli 
the  tenant  may  accept  by  written  notice  within  twenty-eight  days  as  a 
notice  to  quit  for  the  entire  holding.  Should  he  not  do  this,  he  becomes 
entitled  to  a  reduction  in  his  rent,  which  is  to  be  settled  by  agreemeut  or 
by  reference  without  appeal.''  Where  a  tenant  affi.Kes  any  engine,  machinery, 
fencing  or  other  fixture,  or  erects  under  certain  conditions  any  building. 
it  becomes  his  properly  and  may  be  removed  by  him  on  quitting  his 
holding,  provided  he  gives  the  landlord  a  month's  written  notice,  pays  all 
rent  and  discharges  all  obligations,  does  not  do  any  avoidable  damage  by 
removal  and  makes  good  any  damage  so  caused.  The  landlord  may  elect, 
before  the  expiration  of  the  notice,  to  purchase  the  fixture  at  a  price  which 
represents  its  fair  vakie  to  an  incoming  tenant.  This  section  does  not 
apply  to  any  fixture  or  building  affixed  or  erected  before  1884.^ 

The  Act,  which  came  into  operation  on  January  1st,  1909, 
also  gives  compensation  to  tenants  where  damage  has  ])een 
(lone  by  game."  Fm-ther  a  landlord,  who  without  good  cause 
and  for  reasons  inconsistent  with  good  estate  management 
turns  out  his  tenant  by  notice  to  quit  or  refusal  to  renew  or 
demand  of  higher  rent  in  the  circumstances  specified  by  the 
Act,  must  compensate  the  tenant  for  loss  unavoidably 
incurred  ])y  the  sale  or  removal  of  his  goods  or  household 
stock.* 

The  Small  Holdings  and  Allotments  Act,  1907,''  which  aims 
at  increasing  the  number  of  agricultural  tenants  by  giving 
county  councils  the  right  to  acquire  land  compulsorily  for 

'  8  E(l\v.  VII.  c.  •2)i,s.:\. 
»  lb.,  8.  d. 

'  J/'.,  s.  1  (2). 

*  lb.,  s.  6  (3). 

•''  lb.,  B.  23. 

«  Jb.,  s.  21  (1). 

'  Jb.,  s.   10. 

«  Ib.,B.  11. 

»  7  Edw.  VII.  c.  o4. 
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letting  in  small  holdings,  also  makes  provision  for  the  com- 
pensation of  agricultural  tenants  for  the  im])rovements  which 
they  have  made  during  their  tenancy.^ 


Remedies  at  Law. 

In  addition  to  his  power  of  distress,  the  landlord  may  bring 
an  action  to  recover  his  rent,  or  the  residue  that  the  distress 
did  not  satisfy.  Where  a  lease  is  not  by  deed,  the  landlord 
can  only  recover  arrears  of  rent  for  six  years  ;  -  where  the 
lease  is  by  deed,  he  may  sue  on  the  tenant's  covenant  for 
twenty  years'  arrears.^  A  landlord  can  also  sue  for  "  use  and 
occupation,"  ^  in  cases  where  there  is  no  actual  contract  of 
tenancy,  but  actual  occupation  coupled  with  an  express  or 
implied  undertaking  to  pay  for  it.'  A  corporation  may  thus 
sue  and  be  sued,''  although  there  be  no  contract  under  seal.'^ 

In  the  letting  of  a  furnished  house  however  there  is,  as 
we  have  seen,^  an  implied  condition  that  the  house  is  fit  for 
habitation  ;  should  this  not  be  so,  the  tenant  may  give  up 
possession  of  the  house  and  furniture,  and  sue  on  the  breach 
of  contract.^  There  is,  however,  no  implied  promise  that  the 
furnished  house  shall  continue  lit  for  habitation  throughout 
the  term.^°  On  the  breach  of  a  covenant  for  quiet  enjoyment, 
the  tenant  is  relieved  from  liability  to  pay  rent ;  ^^  if  there  be 
no  eviction  he  can  sue  for  nominal  damages  and  also  for  any 
actual  damage  which  he  may  have  sustained;^-  if  he  be 
evicted,  he  may  recover,  in  addition  to  the  damage  sustained, 
the  value  of  the  unexpired  residue  of  the  term.^^ 

1  ggg  g_  3i_ 

«  3  &  4  Wm.  IV.  c.  27,  s.  42. 

»   3  &  4  Wm.  IV.  c.  42,  s.  3.      See  In  re  Jolly,  [1900]  2  Ch.  616. 

^   Both  at  common  law  and  under  the  statute  11  Geo.  II.  c.  19,  s.  14. 

5  Churchward  v.  Ford  (1857),  2  H.  &  N.  446. 

6  Lowe  V.  L.  4'  N.   W.  Ry.   Co.   (1852),  18  Q.  B.  632. 

7  Mayor  of  Thetford  v.  Tyler  (1845),  8  Q.  B.  95. 

8  Ante,  p.  882. 

9  Smith  V.  Marrable  (1843).  11  M.  &  W.  5  ;  Wilson  v.  Finch  Hatfon  (1877), 
2  Ex.  D.  336. 

^'^  S arson  v.  Roberts,  [1895]  2  Q.  B.  395,  but  see  as  to  workmen's  dwellings  the 
Housing,  &c.,  Act,  1909  (9  Edw.  VII.  c.  44),  ss.  14,  15  (1). 

"    Morrisonv.  Chadwick  (1849),  7  C.  B.  266. 

1*  Child  V.  Stenning  (1879),  11  Ch.  D.  82  ;  Windsor,  4'^.,  By-  Co.  v.  The  Queen 
and  Western  Counties  Ry.  Co.  (1886),  11  App.  Gas.  607. 

i»   Grosvenor  Hotel  Co.  v.  Hamilton,  [1894]  2  Q.  B.  836. 
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The  landlord  maysnefor  damages  for  injury  to  the  reversion 
arising  from  the  tenant's  l)reach  of  the  covenant  to  repair  ; 
or  he  may  re-enter  for  forfeiture,  if  there  is  a  clause  in  the 
lease  to  that  effect  and  if  he  has  given  a  proper  notice  within 
the  Conveyancing  Acts,  1881  and  189'i.^  Even  then,  the 
Court  may,  as  we  have  seen,  grant  relief  to  the  tenant.- 

Similarly,  an  action  will  lie  against  a  tenant  who  has 
connnitted  waste,  l)oth  for  an  injunction  and  for  damages. 
In  such  an  action  the  measure  of  damages  is  not  so  much  the 
outlay  necessary  to  restore  the  premises,  as  the  diminution 
in  the  value  of  the  reversionary  interest,  less  a  discount 
for  immediate  payment.^  An  injunction  may  be  obtained 
against  acts  amounting  to  breaches  of  covenant  to  cultivate 
in  a  husbandlike  manner,^  but  a  mandatory  injunction  will 
not  be  granted  to  compel  the  lessee  to  cultivate  in  the 
manner  prescribed  by  his  lease.^ 

Where  a  tenant  for  "  any  term  of  life,  lives  or  years  " 
wilfully  holds  over  any  lands  or  tenements  after  the  deter- 
mination of  such  terms,  and  "  after  a  demand  made  and 
notice  in  writing  given  "  by  the  landlord  or  his  duly  authorised 
agent  for  delivering  the  possession  of  them,  he  becomes  liable 
to  the  landlord  for  double  the  annual  value  of  the  holding, 
which  is  to  be  recovered  by  action.*^  Where  the  tenant 
gives  notice  to  quit  on  a  specified  date  and  nevertheless 
continues  in  possession  after  that  date,  he  is  liable  for 
doul)le  rent.'' 

Douljle  value  cannot  be  recovered  by  distress,  but  double 
rent  may  be  recovered  either  by  distress  or  action.  In  both 
cases  the  action  may  be  brought  in  the  County  Court  if  the 
amount  claimed  does  not  exceed  XIOO.^ 

»  44  k  45  Vict.  c.  41,  s.  14  ;  55  ic  56  Vict.  c.  13,  s.  2  ;  Morgan  v.  Hardy  (1880),  17 
Q.  B.  D.  770  ;  and  see  Cojiquext  v.  Ebhettt,  [1896]  A.  C.  490.  As  to  injury  done  to  the 
reversion  after  the  term  Jias  expired,  sscJcl/ner  v.  Weektt.  [1891]  2  Q.  B.  31  :  HcnderMm 
V.  TJiort,,  [l«!t3]  2  Q.  B.  164. 

»  Ante.  p|..  -113.  444. 

s    Whitham  v.  Kcrxhaw  (1885),  16  Q.  B.  D.  613. 

*  Crosse  v.  Duckert  (1873),  27  L.  T.  816  ;  Phippt  v.  Jackson  (1887),  56 
L.  J.  Ch.  550. 

6  Miitgrare  v.  Ilorufr  (1874).  31  L.  T.  f.32. 

«  4  Geo.  II.  c.  28,  8.  1. 

'    11  Geo.  II.  c.  19,  8.  18  ;    Johnttcme  v.  Hudlestone  (1825),  4  B.  &  C.  922,  935. 

"  And  generally  as  to  the  procedure  in  an  action  brought  by  a  landlord  to 
recover  possension  of  the  demissd  premises,  see  Book  \ ..  <'hap.  XIX.. ^yos^,  p.  1254. 
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The  tenant,  on  the  other  hand,  can  of  course  sue  the 
landlord  for  the  breach  of  any  covenant  to  be  performed  on 
his  part.  But  a  breach  of  covenant  by  the  landlord  will 
not,  as  a  rule,  entitle  the  tenant  to  throw  up  the  lease  and 
quit  the  premises. 


Chapter  XIV. 


CARRIAGE    OF    GOODS    BY    SEA. 


In  early  times,  if  a  trader  had  goods  wliich  he  wished  to 
send  to  a  foreign  market,  he  generally  either  built  or  bought 
a  ship  for  their  conveyance  ;  in  later  times  he  more  usually 
hired  a  ship  from  some  one  else,  placed  his  own  master  and 
crew  on  board,  and  thus  became  practically  the  owner  of  the 
vessel  during  the  period  for  which  it  was  let  to  him.  In 
neither  of  these  cases,  therefore,  was  there  any  necessity  for 
drawing  up  any  contract  with  reference  to  the  cargo,  unless 
he  thought  tit  to  take  on  board  the  goods  of  any  other  trader, 
in  which  case  he  became  liable  as  a  bailee  for  hire.  At  the 
present  day,  however,  a  merchant  seldom  hires  a  ship  for  a 
term  of  years  or  for  any  long  period  of  time.  He  may  hire 
a  ship,  or  a  certain  portion  of  a  ship,  for  his  exclusive  use  on 
a  definite  voyage  or  for  a  short  period,  the  master  and  the 
crew  being  both  engaged  and  paid  by  the  shipowner.  Or  he 
may  merely  place  his  goods  on  board  a  "general  ship" — 
that  is,  a  ship  which  is  practically  doing  the  work  of  a 
common  carrier,  calling  at  many  ports,  discharging  and 
receiving  goods  belonging  to  different  merchants.  The 
distinction  between  these  two  cases  closely  resembles  that 
which  exists  between  hiring  a  cab  and  taking  a  seat  in  a 
public  omnibus. 

There  are,  therefore,  two  distinct  kinds  of  "contracts  of 
affreightment,"  as  they  are  called: — 
(i.)  Contracts  l)y  charter-party. 

(ii.)  Contracts  for  the  conveyance  of  goods  in  a  general 
ship. 

(i.)  By  a  contract  of  charter-] )arty  an  entire  ship,  or  some 
particular  part  of  it,  is  let  to  a  merchant  for  the  conveyance  of 
goods  on  a  determined  voyage  to  one  or  more  places.     The 
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contract  may  be  {a)  a  "  voyage  charter,"  i.e.,  an  agreement  to 
carry  goods  on  a  defined  voyage;  or  {h)  a  "time  charter," 
under  which  the  ship  is  at  the  disposal  of  the  charterer  for 
a  specified  time. 

x\  charter-party  may  be  made  in  any  form  which  the  parties 
choose  to  adopt,  and  even  by  word  of  mouth.^  Particular 
trades  often  have  special  forms.  The  Stamp  x\ct,  1891, 
requires  that  charter-parties  be  stamped  with  a  sixpenny 
stamp.- 

A  charter-party  usually  contains  various  provisions,  which 
have  different  degrees  of  importance.  There  may  be  mis- 
descriptions which,  although  untrue,  give  no  cause  of  action. 
There  may  be  collateral  or  independent  agreements  which,  if 
broken,  will  be  good  ground  for  an  action  for  damages,  but 
which  will  not  justify  repudiation  of  the  contract.  Lastly, 
there  may  be  provisions  of  primary  importance,  which  are 
intended  to  be  a  substantive  part  of  the  contract  and  which  , 
amount  to  conditions  precedent;  the  breach  of  any  such 
provision  will  entitle  the  other  party  to  repudiate  and 
rescind  the  contract,  e.g.,  the  shipowner  may  refuse  to  let 
the  charterer  have  his  ship,  or  the  charterer  may  refuse  to 
load  his  cargo. 

Houest  misdescriptions  do  not  give  a  cause  of  action,  Init  if  the  mis- 
description is  very  gross  it  may  be  evidence  of  fraud.  "  Whether  a  descrip- 
tive statement  in  a  written  instrument  is  a  mere  representation  or  whether 
it  is  a  substantive  part  of  the  contract,  is  a  question  of  construction 
which  the  Court,  and  not  a  jury,  must  determine."  ^  Thus,  a  provision 
that  a  ship  is  "  now  in  the  port  of  Amsterdam," ^  or  that  a  ship  shall  "sail 
on  or  before  a  certain  day,"  ■'  or  be  ready  to  receive  a  cargo  during  a  certain 
time,''  is  one  which  amounts  to  a  condition  precedent,  and  the  breach  of  it 
will  release  the  charterer. 

But  "  unless  the  non-performance  alleged  in  the  breach  of  the  contract 
goes  to  the  whole  root  and  consideration  of  it,  the  covenant  broken  is  not 
to  be  considered  as  a  condition  precedent,  but  as  a  distinct  covenant,  for 
the  breach  of  which  the  party  injured  may  be  compensated  in  damages."  ~ 

1  Rederi  Aktiebolaget  Nordstjernun  v.  Salvesen  (1903),  6  F.  6i  ;  [1905]  A.  C. 
302. 

2  54  &  55  Vict.  c.  39,  ss.  49—51. 

3  Per  Williams,  J.,  in  Beh7i  v.  Burness  (1863),  32  L.  J.  Q.  B.  at  p.  20o. 

4  Be?i,7i  V.  Burness,  supra. 

3  Glaholm  v.  Hays  (1841),  2  Man.  &  G.  257. 

6  OUrer  v.  Fielden  (1849),  4  Exch.  135  ;  and  see  Brown  v.  Turner,  Bng/ifmtin  ^-  Co., 

'  Per  Lord  Ellenborough,  C.  J.,  in  Davidson  v.  awynne  (1810),  12  East,  at 
p.  389. 
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So  a  stipulation  that  a  ship  shall  sail  "in  a  reasonable  time"  or  with  all 
convenient  speed  may  be  merely  a  collateral  agreement,  the  breach  of 
which  would  not  justify  the  freighter  in  refusing  to  load.^ 

The  shipowner  must  provide  a  vessel  which  is  seaworthy 
for  the  particular  cargo,^  and  fit  to  receive  it  at  the  time  of 
loading.^  These  are  implied  conditions  precedent.  If  the 
ship  is  not  in  existence,  there  is  no  contract.*  The  shipowner 
also  impliedly  warrants  that  he  will  begin  and  carry  out  the 
voyage  w^ith  reasonable  despatch,  and  that  the  ship  shall  not 
deviate  from  the  ordinary  commercial  route  without  justifica- 
tion, such  as  for  the  purpose  of  saving  life. 

(ii.)  When  the  owner  of  a  ship  contracts  with  several 
different  merchants  to  convey  their  goods  to  the  place  of 
destination,  the  contract  is  said  to  be  for  conveyance  in  a 
general  ship.  The  master  generally  makes  the  contract  on 
behalf  of  the  owner  of  the  ship ;  he  gives  to  each  merchant 
who  sends  goods  on  board  his  vessel  a  document  called  a  "  bill 
of  lading,"  which  is  in  fact  a  receipt  for  those  goods.  "  He 
has  no  authority  to  make  a  contract  of  carriage  to  bind  the 
shipowner,  except  in  respect  of  goods  received  by  him."  ' 
Such  a  document  must,  at  the  time  when  it  is  executed, 
bear  a  sixpenny  stamp.''  It  states  or  incorporates  the  terms 
of  the  contract  by  which  the  shipowner  agrees  to  carry  the 
goods,  and  specifies  the  rate  at  which  he  is  to  be  paid  for 
carrying  them. 

A  bill  of  lading  differs  from  a  charter-party  in  the 
following  respects : — 

(d)  A  charter-party  is  a  contract  between  the  shipow^ner 
and  a  charterer :  a  bill  of  lading  is  a  contract  between  the 
shipowner  or  charterer  and  the  shipper  of  the  goods. 

(/>)  A  bill  of  lading  operates  as  a  receipt  for  the  goods 
shipped  :  a  charter-party  does  not. 

1  Tarrabochia  v.  Hickie  (1856),  1  H.  &  N.  183. 

»  Stanton  v.  Richardson  (]87t),  L.  R.  9  C.  P.  390  ;  Tattersall  v.  National 
/Steaiiis/ii/>  Co.  (ISSI).  12  y.  W.  I),  -.".t?  ;  considered  in  liu.k  of  Amtralas^m  v  Clan 
Lbie  Sfrawi'r.i  (191.".),  s|  L.  .1.  K.  h.  IlT.O. 

«  McFaddeny.  Blue  Star  Line,  [1905]  1  K.  B.  697. 

*  Couturier  v.  Haxti"  (18.'52),  25  L.  J.  Ex.  253  ;   (1856),  6  H.  L.  Gas.  673 

«   Prr  Lor.l  F.sher,  M.K.,  in  hihir  v.   UVi/v/  (ISSS),  20  Q.  B.  D.  at  p.  479. 

6  54  &  55  Vict.  c.  39,  s.  40. 
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(c)  A  bill  of  lading  is  a  negotiable  instrument  (though  not 
in  the  strict  sense  of  the  word  "negotiable"  when  used 
in  connection  with  a  bill  of  exchange),  whereas  a  charter- 
party  is  not  negotiable  in  any  way. 

(d)  A  bill  of  lading  is  a  document  of  title  to  the  goods 
comprised  in  it ;  a  charter-party  merely  gives  the  charterer  a 
right  to  the  use  of  the  ship  for  a  limited  period. 

Although  by  mercantile  usage  a  bill  of  lading  has  now  come 
to  be  a  symbol  of  the  right  of  property  in  the  goods,  its 
primary  office  and  purpose  is  to  express  the  terms  of  the 
contract  under  which  the  goods  are  shipped.^  It  is  the  best 
evidence  of  these  terms ;  consequently  it  cannot  be  afterwards 
varied  by  parol  evidence,"  unless  it  is  obviously  incomplete 
or  it  refers  to  provisions  in  a  particular  form  of  bill  of  lading.^ 
A  bill  of  lading,  however,  was  not  at  common  law  conclusive 
as  to  the  quantity  or  quality  of  the  goods  shipped.  But  the 
Bills  of  Lading  Act,  1855,"*  enacts  that  every  bill  of  lading  in  ^ 
the  hands  of  a  consignee  or  indorsee  for  value  shall  be  con- 
clusive evidence  as  against  the  master  or  other  person  signing 
it,  even  though  the  goods  had  wholly  or  partly  not  been 
shipped  as  stated,  unless  the  holder  of  the  bill  of  lading  had 
actual  notice  of  this  fact  at  the  time  he  received  the  bill.  It 
is  now  conclusive,  therefore,  against  a  person  actually  signing 
it  or  a  person  in  whose  name  and  with  whose  authority  it  is 
signed,  but  against  no  one  else.' 

A  bill  of  lading  is  also  a  document  of  title  and  negotiable 
as  such  ;  it  is  transferable  by  indorsement.  A  transfer  of  the 
bill  of  lading  will  pass  the  property  in  the  goods,  and  the  bill 
will  cease  to  be  in  force  as  soon  as  complete  delivery  of 
possession  of  the  goods  has  been  made  to  some  person  having 
a  right  to  claim  them  under  it.*^ 

"  A  cargo  at  sea  .  .  .  is  necessarily  incapable  of  physical  delivery.  During 
this  period  of  transit  and  voyage  the  bill  of  lading  by  the  law  merchant  is 

1  See  the  judgment  of  Blackburn,  J.,  in  Eraser  v.  Telegraph  Construction  Co. 
(1872),  L.  R.  7  Q.  B.  at  p.  571. 

2  See  Leclnc  v.    Ward  (1S^8).  2m  Q.  B.  D.  475. 

3  The  Canada  (1897),  13  Times  L.  R.  238. 

4  18  &  19  Vict.  c.  Ill,  s.  3. 

5  Brovm  v.  Powell  Coal  Co.  (1875),  L.  R.  10  C.  P.  562. 

6  See  the  judgment  of  Wilies,  J,,  in  Meyerstein  y.  Barber  (186()),  L.  R.  2  C.  P. 
at  p.  53, 
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universally  recognised  as  its  symbol,  and  the  indorsement  and  delivery 
of  the  bill  of  lading  operates  as  a  symbolical  delivery  of  the  cargo. 
Property  in  the  goods  passes  by  such  indorsement  and  delivery  of  the  bill 
of  lading  wherever  it  is  the  intention  of  the  parties  that  the  property  shall 
pass,  just  as  under  similar  circumstances  the  property  would  pass  by  an 
iictual  delivery  of  the  gootls.  And  for  the  purpose  of  passing  such 
projicrty  in  the  goods,  and  completing  the  title  of  the  indorsee  to  full 
])osscssion  thereof,  the  bill  of  lading,  until  complete  delivery  of  the  cargo 
hsis  been  made  on  shore  to  some  one  rightfully  claiming  under  it,  remains  in 
force  as  a  symbol  and  carries  with  it  not  only  the  full  ownership  of  the 
goods,  but  also  all  rights  created  by  the  contract  of  carriage  between  the 
shipper  and  the  shipowner.  It  is  a  key  which,  in  the  hands  of  a  rightful 
owner,  is  intended  to  unlock  the  door  of  the  warehouse,  floating  or  fixed,  in 
which  the  goods  may  chance  to  be."^ 

But  a  bill  of  lading  is  not  a  negotiable  instrument  in  the 
full  sense  of  that  term  ;  for  a  holder,  into  whose  hands  it  came 
without  any  just  title,  can  acquire  no  property  in  the  goods. 
The  jjossession  of  a  bill  of  lading  cannot  have  greater  force 
than  the  actual  possession  of  the  goods.  The  holder  in  due 
course  of  a  bill  of  exchange  has  a  good  title,  even  though  he 
received  the  bill  from  a  thief ;  but  the  holder  of  a  bill  of 
lading  for  stolen  goods  acquires  no  property  in  them.- 

An  unpaid  seller  of  goods,  while  still  in  possession  of  them, 
has  a  common  law  lien  for  the  price.  If  he  has  parted  with 
the  possession,  he  may,  so  long  as  the  goods  are  in  transit, 
stop  them  if  he  hears  that  the  buyer  is  insolvent.  He 
exercises  this  right  of  "  stoppage  ///  transitu "  by  giving 
notice  to  the  carrier,  and  can  then  re-sell  the  goods.  But  he 
has  no  right  to  stop  them  as  against  an  indorsee  of  the  bill  of 
lading,  who  took  it  Jxiud  fulr  and  for  value. ^ 

Though  the  custom  of  merchants  at  an  early  date  made  a 
bill  of  lading  transferable  by  indorsement  so  as  to  pass  the 
ju-operty  in  the  goods  to  the  indorsee,  it  was  not  until  1855 
that  sucli  an  indorsement  transferred  to  the  indorsee  the 
contractual    rights    and    liabilities    under    the    bill."      The 


1  I'er  Bowri),  L.  J.,  in  Sanders  v.  Maclean  (1883),  11  Q.  B.  D.  at  p.  341. 

2  See  the  judgment  of  Lord  Loughborough  in  TAckbarrow  v.  Mason  (1787),  1 
Smith  L.  V...  12th  ed.,  at  p.  744  ct  xrq. 

3  See  Sale  of  Goods  Act,   1893  (r.G  k  57  Vict.  c.   71),  ss.  47,  48,    set  out  ante, 
j.p.  80.5,  H06. 

»  Bills  of  Lading  Act,  1855  (18  k  19  Vict.  c.  lin.  s.  1. 
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transferee  can  now  sue  and  be  sued  in  his  own  name  upon 
the  contract.  Where  the  agreement  is  for  carriage  in  a 
general  ship,  the  only  contract  between  the  parties  is  the  bill 
of  lading.  In  other  cases  both  a  charter-party  and  a  bill  of 
lading  are  generally  drawn  up,  and  the  contractual  rights  and 
liabilities  of  the  parties  depend,  of  course,  upon  the  precise 
language  of  these  documents. 

At  common  law  the  shipowner  is  not  liable  to  the  charterer 
or  to  the  holder  of  the  bill  of  lading  for  any  loss  or  damage 
occasioned  to  the  goods  by  : — 

(a)  The  act  of  God.' 

[h)  The  act  of   the  "  King's   enemies."     This  phrase 
covers  pirates  -  and  foreign  belKgerents,  but  not 
rebels. 
(c)  Inherent  vicp  in  the  goods  themselves.^ 
{d)  Negligence  on  the  part  of  the  owner  of  the  goods, 
which  conduced  to  the  loss  or  damage  of  which  he 
now  complains. 
But  it  is  usual  to  extend  the  exemption  of  the  shipowner 
from  liability  by  a  special  clause  in  the  bill  of  lading  to  the 
effect   that   he   is    not   to    be    liable   for   the  act    of   Clod, 
the  King's  enemies,  ^  fire  or  shipwreck  if  without  his  actual 
fault,  nor  for  the  default  or  incapacity  of  any  pilot  whom  he 
is  compelled  by  law  to    take  on  board,    nor  for  felonious 
embezzling  or  secreting  of  gold,  silver,  jewels  and  precious 
stones  by  his  servants  or  a  stranger,  unless  their  true  nature 
and  value  be  declared  in  writing  to  him  or  his  master  at  the 
time  when  they  were  shipped  on  board.     In  all  other  respects 
he  is  an  insurer  of  the  goods,  like  a  common  carrier.^ 

The  earliest  reported  case  on  this  subject  is  Morse  v.  Shie,^ 
which  was  decided  as  long  ago  as  1671.  There  the  defen- 
dant, who  was  master  of  a  ship,  was  held  liable  for  the  loss  of 

1  This  phrase  has  been  defined  ante,  p.    0i4. 

2  Piracy  is  also  a  "peril  of  the  sea:"  Bej)uhlic  of  BuUria  v.  Indemnitij,  ^r., 
Ass7irance  Co.,  [1909]  1  K.  B.  785. 

3  This  phrase  is  defined  ante,  p.  645. 

*  But  where  a  master  deviates  from  his  course  aud  so  comes  into  contact  with  the 
King's  enemies  the  shipowner  is  not  protected  :  James  Morrison  S)  Co.  Ltd.  v.  Shaw,  \c., 
[1916]  2KB.  783. 

5  See   ante,   p.   643. 

«  2  Lev.  69  ;    1  Vent.  190. 
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916  CARRIAGE    OF    GOODS    BY    3EA. 

certain  goods  which  had  been  delivered  to  him  by  the  plaintiff 
for  carriage,  even  though  such  loss  was  not  due  to  any 
negligence.  It  is  not  expressly  stated  in  any  of  the  reports 
of  the  case  that  it  was  a  general  ship.  ^  But  this  is  immaterial, 
as  there  is  no  difference  in  this  respect  between  the  liability  of 
the  shipowner  under  a  charter-party  and  his  liability  when 
the  goods    have  been   carried   on   a  general  ship. 

"Certainly  it  is  difficult,"  said  Blackburn,  .J.,  in  Liver  Alkali  Co.  v. 
Johnsoji,'-  '*  to  see  any  reason  why  the  liability  of  a  shipowner  who  engages 
to  carry  the  whole  ladin^'  of  his  ship  for  one  person  should  be  lesB  than  the 
liability  of  one  who  carries  the  lading  in  different  parcels  for  different 
people."  In  this  case  the  defendant,  who  was  a  barge-owner,  let  out 
barges  under  the  care  of  his  own  servants  to  carry  cargo  to  and  from  places 
on  the  Mersey.  The  places  between  which  he  plied  were  not  fixed  by  him. 
but  by  each  particular  customer  who  chose  to  employ  him.  The  plaintiffs 
hired  a  barge  to  caiTy  some  salt-cake  from  Widnes  to  Liverpool.  The  barge 
got  on  a  shoal  in  consequence  of  a  fog,  and  the  cake  was  injured.  It  was 
held  by  the  Court  of  Appeal  that  the  defendant  had  incurred  the  liability 
of  a  common  carrier,  and  must  compensate  the  plaintiffs,  though  there  was 
no  negligence  on  his  part. 

The  shipper,  on  the  other  hand,  must  load  the  ship  within 
the  time  stipulated  in  the  charter-party  or  the  bill  of  lading  ; 
or  if  none  be  stipulated,  within  a  reasonable  time.  He  must 
load  it  with  the  cargo  specified,  w^hich  must  not  include  any- 
thing explosive  or  contraband,^  or  likely  to  involve  the  ship 
in  unusual  danger  or  delay."*  He  usually  has  to  pay,  in 
addition  to  the  freight,  primage  (a  small  customary  present  to 
the  master),  average,  several  petty  charges  for  beaconage,  »tc., 
and  sometimes  also  demurrage.  We  will  conclude  with  a 
brief  explanation  of  these  and  other  mercantile  terms 
connected  with  carriage  by  sea. 

Freight  is  the  payment  made  for  the  conveyance  of  goods  to 
their  destination.  No  freight  becomes  due  until  the  transit 
of  the  goods  is  completed.  If  the  ship  be  disabled  from  com- 
pleting her  voyage,  the  master  may  trans-ship  the  goods  and 
convey  them  to  their  destination  in  a  new  ship,  charging  the 

»  It  almost  certaiuly  was  a  geueral  ship  ;  see  the  judgment  of  Cockburn  C.  J.  in 
-\unent  V.  Snntli  (1876).  1  C.  V.  1).  at  pp.  430,  431. 

»   (1874),  L.  R.  9  Ex.  at  p.  341. 

«  Contraband  of  war  ordinarily  applies  to  goods,  not  to  passengers  :  Tatigtsze 
Insurance  Attociation  v.  Indemnity  Mutual  Marine  Axsvrance  0»  119081  2  K  V> 
504.  "        ^        •• 

'  Mitchell.  Cottx  X  Co.  V.  SIM  Brothers,  [1916J  2  K.  B.  610. 
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freight  originally  agreed.  The  shipowner  has  a  lien  upon  the 
cargo  until  the  freight  is  paid,  but  this  he  may  agree  to 
waive.  If  goods  brought  from  abroad  reach  England  safely 
and  their  owner  does  not  make  entry  for  them  and  land  them 
within  the  time  appointed,  or  if  none  be  appointed  within 
seventy-tw^o  hours  after  the  ship  is  reported,  the  shipowner 
may  land  them  himself  and  place  them  in  a  warehouse.  He 
will  preserve  his  lien  for  the  freight  if  he  gives  the  warehouse- 
man notice  of  it ;  and  his  ship  is  free  for  another  voyage. 
If  not  claimed  within  ninety  days,  the  goods  may,  after  public 
notice,  be  sold  and  freight  and  warehouse  rent  deducted  from 
the  price. 

Demurrage  is  the  compensation  payable  by  the  shipper  to 
the  shipowner  for  detention  of  the  ship  through  delay  in 
loading  or  unloading.  The  charter-party  usually  allows  the 
charterer  a  certain  number  of  days  in  which  to  load  or  unload 
his  cargo  ;  these  are  called  "  lay  days."  ^  After  the  lay  days 
are  ended  "  demurrage  days "  begin,  during  which  extra 
payment  must  be  made  for  the  use  of  the  ship,  usually  at  an 
agreed  sum  per  day.  The  merchant  must  pay  demurrage  for 
any  delay  beyond  the  agreed  period,  even  though  it  is  not 
attributable  to  any  fault  of  his  (for  example,  if  the  crowded 
state  of  the  docks  prevents  him  from  getting  alongside  the 
quay).  Where  time  is  allowed  for  unloading,  it  begins  to  run 
as  soon  as  the  vessel  arrives  at  the  usual  place  of  discharge, 
not  at  the  nominal  entrance  of  the  port. 

Salvage  is  the  compensation  paid  by  the  shipowner  or 
merchant  to  other  persons  by  whose  assistance  the  ship  or  its 
cargo  may  be  saved  from  impending  peril  (whether  from  the 
sea  or  enemies),  or  recovered  after  actual  loss.-  Salvage 
remuneration  may  be  awarded  to  the  commander,  officers 
and  crew  of  a  King's  ship.  ^  But  actual  passengers  in  the 
ship  where  there  has  been  a  common  danger  cannot  claim 
salvage,  nor,  as  a  rule,  can  a  compulsory  pilot.  *  In  salvage 
operations  the  vessel  asking  for  assistance  has  a  duty  cast 

1  These  are  also  variously  described  iu  charter-parties  as  "days,"  "running 
days,"  "working  days,"  "weather-working  days." 

2  See  6  Edw.  VII.  c.  41,  s.  65  (2). 

»  The  Bornira  (1912),  3(1  Times  L.  R.  521. 
<  Tlie.  Bedehurn,  [1914]  P.  14(5. 
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upon  her  to  accommodate,  as  far  as  possible,  her  own 
movements  to  those  of  the  salving  vessel  and  to  render 
assistance  in  the  common  enterprise.^ 

When  the  whole  ship  or  the  whole  cargo  is  in  jeopardy, 
whatever  damage  or  loss  is  voluntarily  incm-red  by  the  owner  of 
any  particular  part  for  the  preservation  of  the  rest  is  called 
a  "  general  loss,''-'  and  the  several  persons  interested  in  the 
ship,  freight  and  cargo  must  severally  contril)ute  their  respec. 
tive  proportions  to  indemnify  the  owner  of  the  particular  part 
against  the  loss  or  damage  which  has  been  incurred  for  the 
good  of  all.  Such  a  contribution  is  called  "general  average,"  ^ 
and  will  be  adjusted  as  soon  as  the  ship  arrives  at  her  destina- 
tion. In  case  of  dispute,  the  matter  is  referred  to  a  body  of 
"average  adjusters,"  whose  decision  is  final.  The  master 
or  other  person  in  charge  of  the  whole  adventure  decides 
whether  a  loss  is  to  be  incurred ;  only  an  act  done  by  the 
master  or  person  in  charge  of  the  ship,  or  with  his  sanction  or 
authority,  can  create  a  right  to  general  average.  Stranding 
the  ship  to  save  her  and  the  cargo,  jettison,  i.e.,  throwing 
overboard  part  of  the  ship's  cargo  in  order  to  lighten  her  in 
a  storm,  or  cutting  away  the  mast  to  secure  the  common  good 
are  examples  of  such  acts.  It  is  no  objection  to  the  right 
to  general  average  that  the  act  causing  the  loss  was 
tortious.'* 

In  a  "  particular  average  "  loss  there  is  no  voluntary  sacri- 
fice for  the  common  good.^  A  particular  thing  is  lost,  and  the 
loss  has  to  be  borne  where  it  falls.  Thus  if  an  anchor  is  lost, 
tlie  shipowner  must  bear  the  loss ;  or  if  in  a  heavy  sea  the 
waves  sweep  overl)oard  and  damage  i)art  of  the  cargo,  the 
owner  of  that  part  must  bear  the  loss. 

Bottomry  is  an  agreement  entered  into  l)y  the  owner  of  a 
shi})  or  his  agent,  whereby,  in  consideration  of  a  sum  of 
money  advanced  for  tlie  use  of  the  ship,  the  borrower  under- 
takes to  return  the  same  witli  int(M-est  if  tlie  ship  terminates 
her  voyage  successfully,  and  binds  or  hypothecates  the  keel 

'    T/ie  Ghifiirw  (1915),  SI  ],.  .1.  ]'.  Ici. 

■'  G  Edw.  VII.  c.  41,  s.  f.6  (1),  (2). 

»  Though  this  term  is  often  used  to  dcriotxj  the  loss  which  gives  rise  to  ib. 

*  Avsthi  Frinx  Steunmhijt  Co.  v.  Sptllrrx  Jif  Jtakerx,  [1915]  3  K.  K.  586. 

•'■  S.  C4  (1). 
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or  bottom  of  the  ship  for  the  iierformance  of  his  contract.  A 
simihir  contract,  hypothecating  the  cargo  of  the  ship,  is  called 
respondentia,  but  it  is  of  rare  occurrence. 

Since  the  introduction  of  the  telegraph,  bottomry  bonds  have  become 
rarer.  A  shipowner,  moreover,  usually  mortgages  his  ship  instead  of 
giving  a  bottomry  bond.  And  the  master  of  a  ship  has  now  by  statute  a 
maritime  lien  for  disbursements.^ 

The  master  ought,  if  he  can,  before  giving  a  bottomry  bond,  to  com- 
municate with  the  owners  of  the  ship  or  cargo  in  order  that  they  may  have 
the  chance  to  provide  the  necessary  money  in  some  other  way.  "  The 
master  is  only  the  agent  to  bind  the  cargo-owner  in  the  hour  of  necessity 
and  his  authority  must  be  measured  Ity  this  principle."  - 

Where  several  bonds  are  given,  charging  the  same  subject-matter,  the 
latest  must  be  satisfied  first.^ 

The  letters  C.I.F.,  when  they  occur  in  a  contract  for  the  sale  of  goods, 
stand  for  cost,  insurance  and  freight.  Their  presence  means  that  the 
contract  price  is  to  include  the  price  of  the  goods  and  the  cost  of  their 
carriage  and  insurance  while  in  transit  to  the  buyer.  The  letters  F.O.B. 
('•■  free  on  board  ")  mean  that  the  contract  price  of  the  goods  is  to  include 
the  cost  of  delivering  them  on  board  ship.  The  property  in  goods  specified 
in  an  f.o.b.  contract  passes  to  the  purchaser  as  soon  as  they  are  shipped, 
although  the  seller  may,  in  certain  circumstances,  have  the  right  of  stoppage 
in  transitu.  It  is  doubtful  whether  under  a  c.i.f.  contract  the  property 
in  the  goods  passes  to  the  consignee  on  shipment ;  it  probably  does  not 
pass  to  him  mitil  the  bill  of  lading  has  been  indorsed  and  handed  to  him. 
It  seems  to  be  clear,  however,  that  during  the  voyage  they  are  at  the  risk 
of  the  consignee. 

When  goods  are  consigned  from  any  foreign  port  to  England,  the  contract 
of  sale  is  usually  made  c.i.f.  The  bill  of  lading  is  dispatched  by  post  to 
the  agent  of  the  consignor  at  the  port  of  arrival,  who  tenders  it  to  the 
consignee  and  receives  in  exchange  the  full  price  mentioned  in  it.  But  if, 
as  frequently  happens,  the  bill  of  lading  is  tendered  before  the  ship  has 
arrived,  it  is  often  arranged  that  the  consignee  shall  pay  the  agent  of  the 
consignor  cost  and  insurance  only  when  the  bill  of  lading  is  tendered  to 
him,  and  shall  pay  the  freight  to  the  shipowner  as  soon  as  the  ship  arrives, 

1  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  167. 

2  Per  Bowen,  L.  J.,  in  The  Pontida  (1884),  9  P.  D.  at  p.  180. 

3  The  Eliza  (1833),  3  Hag.  Adm.  87. 


Chapter  XV. 

CONTRACTS    OF    ASSURANCE. 

A  CONTRACT  of  assiiraiice  or  insurance  is  one  under  which 'a 
person  or  company  agrees,  in  consideration  of  receiving  a 
payment  or  a  series  of  payments  called  premiums,  to  pay  a 
larger  sum  if  a  particular  event  happens.  The  person  or 
company  thus  agreemg  is  usually  called  the  insurer,  the 
other  party  to  the  contract  the  assured  ;  the  agreement  is 
called  a  policy  of  assurance. 

The  chance  that  the  particular  event  may  or  may  not 
happen  is  called  the  risk  ;  and  it  is  against  this  risk  that  the 
assured  is  protected  by  the  policy.  As  soon  as  a  valid  con- 
tract of  assurance  is  legally  concluded,  the  risk  is  said  to 
attach  ;  and  after  this  has  happened  the  premiums  paid  by 
the  assured  can  in  no  case  be  returned  to  him.  Nor  will  any 
such  premiums  be  returned,  if  the  policy  was  voidable  oh 
initio  by  reason  of  fraud ^  or  other  illegal  act"  on  the  part  of 
the  assured.  But  if  no  contract  was  ever  in  fact  made 
between  the  parties  owing  to  some  innocent  mistake,  the 
policy  may  be  set  aside  and  the  premiums  paid  may  be 
recovered.^ 

Any  contract  by  which  a  man  was  i)rotected  against  any 
contmgent  risk  was  regarded  at  common  law  simply  as  a 
wager  or  bet.  Such  contracts  were  nevertheless  enforceable, 
unless  the  Court  considered  them  to  be  against  pul)lic  policy. 
Many  such  contracts,  which  were  in  fact  mere  wagers,  were 
entered  into  under  the  name  of  insurances.  In  1774,  however, 
the  Gamljling  Act  forbade  the  making  of  any  insurance  "  on 
the  life  or  lives  of  any  person  or  persons,  or  on  any  event  or 
events  whatsoever,  wherein  the  i)erson  or  persons  for  whose 

'   J'rinrr  i>/  U'lilcn  JiiJturani'p  fit.  v.  Palmer  (ls.58).  '!'>  Beav.  tiOo. 

*  Ilaney.  I'earl  Life  Axfuruncr  Co.,  [1914]  1  K.  li.  558;  Goldstein  v.  Salvation 
Army  Asuuranr,^  Swieti/.  f  l'J17]  2  K.  H.  291. 

•  Fowler  V.  Scottith  EquUable  Co.  (1859),  28  L.  J.  Ch.  225. 
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use,  benefit  or  on  whose  account  such  poUcy  or  policies  shall 
be  made  shall  have  no  interest;  or  by  way  of  gaming  or 
wagering."  ^  Further,  the  policy  must  contain  the  names  of 
the  persons  interested  therein  for  whose  use  or  benefit  the 
policy  is  made.-  If  either  of  these  two  provisions  is  not 
satisfied,  the  policy  is  void. 

In  all  kinds  of  insurance,  then,  to  support  the  transaction 
the  assured  must  have  an  "  insurable  interest  "  in  the  subject- 
matter  of  the  insurance,  and  this  interest  must  exist  at  the 
time  when  the  contract  is  made,  though  it  may  have  ceased 
before  any  money  is  payable  under  the  policy.  "  I  know  no 
better  definition  of  an  interest  in  an  event,"  said  Lord  Black- 
burn, "  than  .  .  .  that,  if  the  event  happens,  the  party  will 
gain  an  advantage ;  if  it  is  frustrated,  he  will  suffer  a 
loss.  "  ^ 

Contracts  of  assurance  are  of  many  different  kinds,  and 
different  rules  apply  to  each.     Those  in  most  frequent  use  ^ 
are  : — 

(i.)  Contracts  of  life  insurance,  which  include  all  policies 
of  assurance  upon  human  life,  or  the  granting  of 
annuities  upon  human  life, 
(ii.)  Contracts  of  fire  insurance,  which  protect  the  insurer 

against  loss  by  or  incidental  to  fire, 
(iii.)  Contracts  of  marine  insurance,  by  means  of  which 
any  person  who  is  interested  in  a  ship  or  its  cargo  is 
insured  against  any  loss  incident  to  marine  adventure, 
(iv.)  Contracts  of  assurance  against  accidents,  which  entitle 
the  insurer  to  any  payment  upon  the  death  of  a 
person  from  accident  or  violence,  or  otherwise  than 
from  a  natural  cause,  or  as  compensation  for  personal 
injury, 
(v.)  Contracts  of  insurance  by  employers  against   their 
liability  to  pay  compensation  or  damages  to  workmen 
in  their  employment. 
These  contracts  are  generally  made  under  seal ;  but  at 

1  14  Geo.  III.  c.  48,  s.  1. 

2  76.,  s.  2  ;    and  see  Evans  v.  Bignold  (1869),  L.  R.  4  Q.  B.  622. 

3  Wilson  V.    Jones   (1867),   L.   R.   2   Ex.    at  p.    150,   quoted  with    approval   by 
Kennedy,  L.  J.,  in  Griffiths  v.  Fleming,  [1909]  1  K.  B.  at  p.  820. 
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comnion  law  a  seal  was  not  necessary  except  when  they  were 
made  with  a  cori)oration. 

Life  Insurance. 

A  policy  of  life  insurance  is  a  contract  by  which  the  insurer 
for  valuable  consideration  undertakes  to  pay  to  the  person  for 
whose  benefit  the  insurance  is  made  a  certain  sum  of  money 
on  the  death  of  the  person  insured,  or  an  annuity  on  his 
attaining  a  certain  age.  The  consideration  may  be  either  the 
payment  of  a  gross  sum  or  of  certain  annual  premiums.^  Such 
a  policy  is  not  a  contract  of  indemnity.  The  insurer  is  bound 
to  })ay  the  agreed  sum  or  annuity  on  the  happening  of  the 
event  named,  not  merely,  as  in  the  case  of  damage  by  fire  or 
shipwreck,  the  pecuniary  loss  actually  sustained.  Hence  a 
man  may  insure  his  life  in  as  many  companies  as  he  pleases, 
and  on  his  death  his  personal  representatives  can  recover  from 
each  compan>'  the  full  amount  for  which  he  was  insured 
with  it. 

The  fact  that  the  deceased's  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  another  person,  and  that 
the  personal  representatives  of  the  deceased  have  recovered 
damages  in  respect  thereof  under  the  Fatal  Accidents  Act, 
1846,-  is  no  ground  for  the  insurance  company  refusing  to 
pay  the  whole  sum  for  which  the  policy  was  effected. 
And,  in  assessing  the  damages  in  an  action  under  the  Fatal 
Accidents  Act,  the  jury  must  not  take  into  account  any  sum 
paid  or  payable  on  the  death  of  the  deceased  under  any 
contract  of  assurance  or  insurance.^ 

As  we  have  seen  above,  the  person  who  makes  the  contract 
must  at  the  time  have  an  "insurable  interest"  in  the  life 
which  he  insures;  and,  as  a  rule,  this  interest  must  be  a 
pecuniary  one.  No  greater  sum  can  be  recovered  from  the 
insurers  than  the  value  of  the  interest  which  the  assured  had 

^  Whcai  a  policy  has  beon  iu  force  for  some  time,  the  iusurauce  company  out  of  its 
profits  often  pivo  the  assiinil  a  benetif  or  /minit:.  This  either  increased  the  amount 
payable  under  the  policy  when  the  life  lapses,  or  is  applicable  in  reduction  of  the 
future  premiums.  Sometimes  the  assured  is  entitled  to  a  periodical  bonus  according 
to  the  prosperity  of  the  company  ;    this  is  called  a  participatory  policy- 

2  !•  A:  10  Vict.  c.  «».3. 

»  «  K.lw.  Vll.c.  7.  s.  1. 
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in  the  life  or  lives  insured  at  the  moment  of  making  the 
policy.^  He  can,  however,  recover  the  amount  of  his  interest 
at  that  moment,  although  it  has  diminished  or  ceased  hefore 
the  time  of  payment  arrives. 

For  example,  a  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of 
his  debt,-  and  recover  on  the  policy  after  the  debt  has  been  paid.^  A  surety 
may  also  insure  the  life  of  the  principal  debtor.'* 

Every  one  has  an  insurable  interest  in  his  own  life.^  "  An  insurance  by 
a  man  on  his  own  life  is  not  within  the  mischief  of  the  Act.  A  man  does 
not  gamble  on  his  own  life  to  gain  a  Pyrrhic  victory  by  his  own  death."  ^ 
And  as  there  is  no  limit  to  what  he  may  possibly  earn  or  save,  he  may 
insure  his  life  to  any  amount. 

A  wife  always  has  an  insurable  interest  in  the  life  of  her  husband,  for  he 
is  bound  to  maintain  her."  It  was  formerly  doubted  whether  a  husband 
had  such  an  interest  in  the  life  of  his  wife.  But  in  Griffiths  v. 
Fleming,^  the  Court  of  Appeal  held  that  a  husband  will  be  presumed  to 
have  such  an  interest,  and  to  the  extent  of  the  amount  to  which  he 
insures  her,  though  this  presumption  may  be  rebutted.  *'  This  interest 
appears  to  be  the  personal  interest  founded  on  affection  and  mutual 
assistance,  and  not  a  pecuniary  interest." ^  It  is,  therefore,  not  necessary 
in  order  to  establish  the  validity  of  the  policy  for  the  husband  to  give 
affirmative  evidence  that  such  an  insurable  interest  exists. 

A  father  has  no  insurable  interest  in  the  life  of  his  child,  unless  he  has 
in  some  way  a  pecuniary  interest  therein.^*^  But  a  child  has  an  insurable 
interest  in  the  life  of  his  father  so  long  as  his  father  is  bound  to  maintain 
him.  A  servant  who  has  been  engaged  for  a  fixed  number  of  years  at  a 
definite  salary  has  an  insurable  interest  in  the  life  of  his  master  to  the 
extent  of  so  much  of  that  period  as  is  unexpired  at  the  time  of  effecting 
the  policy.^^ 

A  person,  who  "  undertakes  for  reward  the  nursing  and  maintenance  of 
one  or  more  infants  under  the  age  of  seven  years  apart  from  their  parents 
or  having  no  parents,"  can  have  no  insurable  interest  in  the  life  of  the 
child;  to  make,  or  attempt  to  make,  such  an  insurance  is  a  statutory 
offence.^- 

There  is,  however,  one  exception  to  the  rule  that  the  person  effecting 
the  insurance  must  have  an  insurable  interest  in  the  life  of  the  assured.     A 

1  14  Geo.  III.  c.  48,  s.  3. 

2  lb.,  and  Eebdon  v.  West  (1863),  3  B.  &  S.  579. 

3  Dolby  Y.  India  and  London  Assurance  Co.  (1855),  15  C.  B.  365. 

4  Lea  v.  Hinton  (1854),  5  De  G.  M.  &  G.  823. 

5  Wainwright  v.  Bland  (1836),  1  Moo.  &  Rob.  481. 

6  Per  Kennedy,  L.  J.,  in  Griffiths  v.  Fleming,  [1909]  1  K.  B.  at  p.  821. 

7  Evans  v.  Bignold  (1869),  L.  R.  4  Q.  B.  622. 

8  [litOit]  1  K.  B.  805  ;  and  see  s.  1 1  of  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75). 

9  Per  Kennedy,  L.  J.,  ih.,  at  p.  823. 

i»  Halford  V.  Kymrr  (183n),  10  B.  &  C.  724  :  Att.-Gen.  v.  Murray,  [1904]  1  K.  B.  165. 

11  Hebdon  v.   West  (1863).  3  B.  &  S.  579. 

12  Children  Act,  1908  (8  Edw.  VII.  c.  67),  ss.  1  (i.>,  7. 
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pei-Suii  may  effect  a  valid  policy  of  insurance  with  a  collecting  society  or 
industrial  assunmcc  company  for  the  payment  of  the  funeral  expenses  of 
his  parent,  grandparent,  grandchild,  brother  or  sister,  althongh  he  has  not, 
at  the  time  of  effecting  the  policy,  an  insurable  interest  in  their  lives,  pro- 
vided he  Iwhl  Jiile  expects  to  incur  expenses  in  C(niuection  with  the  death 
or  funeral  of  the  assured. ^ 

The  statute  of  George  III.  also  requires  that  the  name  of 
the  person  for  whose  benefit  the  assurance  is  effected  shall  be 
expressly  stated  in  the  policy ;  and  this  rule  is  strictly 
enforced.-  The  law  will  not  uphold  any  policy  of  insurance 
which  in  fact  contravenes  the  rule,  although  on  its  face  it 
appears  to  comply  with  it.  A  valid  policy  of  insurance  can, 
of  course,  be  assigned,^  and  the  assignee  need  not  have  an 
insurable  interest.''  But  where  A.  insures  his  life  at  the 
instance  and  for  the  benefit  of  B.,  who  is  to  pay  the  premiums, 
and  in  pursuance  of  an  arrangement  beiween  them,  under 
which  B.  is  immediately  to  secure  the  sole  benefit  of  the 
policy  by  assignment  or  otherwise,  here  the  contract  is  from 
its  inception  made  for  the  benefit  of  B.,  and  B.'s  name  must 
be  inserted  in  the  policy  ;  otherwise  the  contract  is  void  ah 
initio,  for  it  is  a  fraudulent  evasion  of  the  statute."  The 
mere  circumstance,  however,  that  B.  pays  A.'s  premiums  for 
him  is  not,  of  itself,  sufficient  to  vitiate  the  policy.^ 

Fraud  on  the  part  of  either  party  will  render  the  contract 
voidable.  If  the  policy  was  obtained  by  the  fraud  of  any 
agent  of  the  insurance  company,  the  assured  may  recover  the 
amount  of  any  premiums  he  has  paid,  either  by  action  of 
deceit,"  or  as  money  obtained  for  the  company  by  the  fraud 
of  its  agent.*  But  where  the  company  seeks  to  set  aside 
the  policy  it  is  not,  as  a  rule,  necessary  for  it  to  prove 
actual  fraud  in  the  assured.     Any  one  who  applies  for   a 

1  Assurance  Companies  Act,  1909  (9  Edw.  VII.  c.  49),  s.  36. 

*  14  Geo.  III.  c.  48,  s.  2. 

3  Thi.s  was  .so  before  the  Judicature  Act,  1873,  was  passed  (see  30  &  31  Vict. 
c.  144)  ;  but  notice  of  the  assignment  had  to  be  given  to  the  insurance  company, 
as  is  still  the  c.ise  (s.  '^)  :  see  /lasf,  p.  927. 

'  An/ihy  V.  At/ilei/  (1H32),  ^^  Sim.  H'.i. 

»  Shillin/f  V.   Accidental  Death  Imurance  Co.  (18.-j7),  27  L.  J.  Ex.   16. 

•  Wainu-rujht  v.  Jihnid  (183fJ),  1  M.  A:  W.  32. 

»  See  the  judfjment  of  Ix»rd  Alverstone,  C.  J.,  in  Kettlewell  v.  Refu<ie  Axmrauce 
Co.,  [1008]  1  K.  B.  at  p.  hm  ;  this  case  was  afBrmed.  n909l  A.  C.  243.  " 

8  See  the  judgment  of  Buckley,  L.  J.,  [1908]  IK.  B.  at  pp.  552,  553  ;  and 
Hughe*  V.  Lirerjwol,  ^v.,  Soriefij.  [IIMG]  2  K.  B.  4.S2. 
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policy  is  usually  required  to  answer  the  questions  on  a 
printed  proposal  form  and  sign  a  declaration  at  its  foot  that 
the  answers  shall  form  the  basis  of  the  contract  and  are 
true.  Further,  the  policy  usually  contains  a  proyiso  that  it 
was  granted  on  the  express  condition  that  the  answers  given 
on  the  proposal  form  are  true.  All  material  facts  must  be 
disclosed  at  the  time  of  the  proposal.  The  company's 
questions  usually  coyer  a  wide  ground  as  to  general  health 
and  previous  illness.  Nevertheless,  the  non-disclosure  of 
material  facts  may  vitiate  the  policy,  although  no  specific 
inquiry  was  made  as  to  them  ;  for  the  applicant  may  often 
be  aware  of  facts  of  which  the  company  has  no  suspicion, 
and  knowledge  of  which  is  essential  to  enable  it  properly 
to  estimate  the  risk.  The  contract  is,  as  we  have  seen,^  one 
nbt'rrinur  tidci ;  and  any  misstatement  or  suppression  of  any 
material  fact,  however  innocently  made,  may  vitiate  the  policy. 

Thus,  if  the  proposer  makes  no  mention  of  a  serious  illness,  this  would 
make  the  contract  voidable.-  80  would  the  non-disclosure  of  the  fact  that 
the  proposer,  though  insured  in  certain  offices,  had  been  refused  by  others.^ 
Reference  to  the  usual  medical  attendant  of  the  proposer  is  most  important 
to  an  insurance  company,  for  it  can  thus  learn  the  medical  history  of  the 
proposer.  Non-disclosure  of  the  real  medical  attendant* — even  though  an 
unqualified  doctor  ^ — will  vitiate  the  policy.  Where  a  proposer  concealed 
the  fact  that  she  had  consulted  a  certain  doctor  for  nervous  depression,  the 
jury  found  that  this  was  a  material  fact  for  the  insurance  company  to  know  ; 
but  as  she  had  acted  without  fraud,  and  on  the  particular  facts  of  the  case 
the  truth  of  her  answer  was  not  made  part  of  the  basis  of  the  contract,  it 
was  held  that  there  had  not  been  sufficient  non-disclosure  of  material  facts 
to  make  the  policy  voidable.'' 

Many  insurance  policies  are  effected  through  agents  ;  the  knowledge  of 
an  agent  is  the  knowledge  of  his  principal ;  he  must  communicate  to  him 
what  he  knows."  He  has  no  power  to  alter  conditions  in  a  poUcy,'^and  any 
statement  made  by  him,  whether  orally  or  in  writing,  which  is  inconsistent 
with  the  terms  of  the  policy,  is  not  admissible  in  evidence  against  the 


1  A?ite,  p.  723.  ,  ,,    , 

2  Brifi'^h  Equitable   Co.   v.  Jlusfjnnr  (1887),  3  Times  L.  K.  «3o  :   Forhe  v.   iork.i. 
Insurance  Co..  [i;n8]  1  K.  B.  (i<;2. 

3  London  Assurance  Co.  v.  Mavsel  (1879),  11  Ch.  D.  363. 

4  Huckman  v.  Fernie  (1838),  3  M.  &  W.  505. 

5  Everett  v.  Desborough  (1829),  5  Bing.  503. 

«  Joel  V.  Law  Union  and  Crown  Insurance  Co.,  [1908]  2  K.  B.  863. 

7  Bawdrn  v.  London,  Edinhurgh,  and  Glasgoio  Assurance  Co.,  [1892]  2  Q.  B.  o34  ; 
Ayrei/  v.  British  Legal,  ^'c,  A.f.iociation,  [1918]  1  K.  B.  136. 

8  Acey  V.  Fernie' {IS iO),  7  M.  &  W.  151. 
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company.^  If  an  agout  acts  outside  tlie  scope  of  his  authority,  lie  cannot 
bind  his  principals  unless  they  ratify  and  adopt  his  act.-  Hence,  if  the 
applicant  for  a  jiolicy  employs  or  permits  a  third  ])erson,  even  an  agent  of 
the  company,  to  write  the  answers  to  the  company's  questions  for  him,  he 
will  lie  hound  by  any  misstatement,  even  though  innocently  made  by  such 
third  person  ;  and  if  such  misstatement  be  material,  the  policy  will  be  void. 
Thus,  where  the  local  agent  of  an  insurance  company  filled  up  the  proposal 
form,  and  in  so  doing  inserted  untrue  statements  without  the  knowledge 
or  authority  of  the  intending  insurer,  who  afterwards  signed  the  proposal 
form  without  reading  it,  it  was  held  that  it  was  the  duty  of  the  applicant 
to  read  the  answers  to  the  questions  in  the  pro}K)sal  form  before  signing  it, 
and  that  he  must  be  taken  to  have  read  and  adopted  them  ;  and,  sea^idly, 
that  in  filling  in  the  false  answers  the  agent  was  acting,  not  as  the  agent  of 
the  insurance  comi)any,  but  as  the  agent  of  the  applicant,  and  that  therefore 
the  policy  was  void.^ 

As  soon  as  the  insurer  receives  the  proposal  form  and 
assents  to  its  terms,  he  is  deemed  to  have  promised  to  grant 
the  proposer  a  poHcy  of  insm-ance.  But  no  risk  will,  it 
seems,  attach  until  he  receives  the  first  premium  or  consents 
to  give  credit  for  it.  Indeed,  it  is  usual  for  the  insurer 
expressly  to  stipulate  that  there  is  to  l)e  no  insurance  till  the 
first  premium  is  paid.  If  in  the  interval  circumstances 
change  so  as  to  materially  alter  the  risk,  the  insurer  can 
refuse  to  grant  a  policy."^  AYithin  a  month  of  his  accepting 
or  giving  credit  for  a  premium  the  insurer  must,  under  a 
penalty  of  =t'20,  execute  and  duly  stamp  a  formal  policy.^ 

The  policy  usually  contains  a  number  of  conditions  as 
to  regular  payment  of  premiums,  &c.  Frequently  it  is 
stipulated  that  the  insured  person  shall  not  increase  the 
risk  to  his  life  by  such  acts  as  travelling  in  uncivilised 
countries,  or  that  nothing  shall  be  recoverable  if  he  dies  by 
suicide  or  at  the  hands  of  justice.  As  a  man  (or  persons 
claiming  through  him)  may  not  profit  by  his  felonious  act, 
death  by  felonious  suicide  or  in  a  duel  will  not  be  covered 

1  Horncastle  v.  Equitable  Life  Assurance  Co.  of  U.S.A.  (1906),  22  Times  L.  R. 
735. 

«  WiTig  V.  Harvey  (1854),  23  L.  J.  Ch.  511. 

3  Biggar  v.  Rock  Life  Atxurance  Co.,  [1902]  1  K.  B.  516  ;  Pearl  Life  Atsuranoe 
Co.  V.  Johnson,  [19u9]  2  K.  B.  288.  The  same  point  has  been  similarly  decided  in 
Scotland  :    Life  and  iHealth  Asmrance  Association  v.  Yule  (1904),  6  F.  437. 

*  Canning  v.  Farquhar  (1886),  16  Q.  B.  U.  727. 

5  Stamp  Act.  1891  (54  k.  55  Vict.  c.  .39),  ss.  98—100.  The  amount  of  the  stamp 
▼aries  with  the  sum  for  which  insurance  is  effected. 
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by  the  policy,  even  though  there  be  no  express  conditions  to 
that  effect.^  Where  a  husband  insured  himself  in  his  wife's 
favour  and  his  wife  was  afterwards  convicted  of  his  murder, 
it  was  held  that  the  sum  insured  was  payable  to  the 
husband's  executors,  but  that  the  wife  could  take  no  benefit 
by  her  criminal  act.-  Suicide  committed  by  a  person  of 
unsound  mind  does  not  make  the  policy  void,  unless  there 
be  an  express  condition  to  that  effect.'' 

Money  may  be  borrowed  on  the  security  of  a  policy  of 
life  insurance.  In  such  a  case  the  policy  is  either 
formally  assigned  by  deed,  or  it  may  be  deposited  with 
the  mortgagee  with  a  memorandum  in  writing  charging 
any  money  which  may  become  payable  under  the  policy 
with  the  repayment  of  the  sum  lent.  A  mere  deposit 
of  the  policy  does  not  amount  to  an  assignment,  even 
though  the  person  with  whom  it  is  deposited  subsequently 
pays  the  premiums,^  but  it  confers  on  him  a  lien  ;  hence^ 
temporary  loans  are  often  secured  by  simply  depositing 
the  policy. 

No  assignment,  however,  confers  on  the  assignee  or  those 
claiming  through  him  any  right  to  sue  the  company  until  a 
written  notice  of  such  assignment  has  been  given  to  the 
insurance  company."  Such  notice  should  be  given  as  soon 
as  possible  after  the  assignment,  for  in  the  event  of  a  second 
assignment,  the  priorities  will  depend  upon  the  date  of  this 
notice;  and,  further,  any  bond  fide  payment  made  by  the 
company  previous  to  such  notice  will  be  valid  in  favour  of 
the  company.  The  assignee  takes  the  rights  which  the 
assignor  possessed,  subject  to  any  equities  to  which  the 
policy  was  liable.  If  the  assured  person  is  dead  already, 
and  assignor  and  assignee  are  alike  ignorant  of  the  fact,  the 
contract  to  assign  is  void.- 

1  Amicable  Society  v.  Bolland  (1830),  2  Dow  &  01.  1  ;  Cornish  v.  Accident 
Insurance  Co.  (1889),  23  Q.  B.  D.  453  ;  but  see  Wigan  v.  English  and  Scottish 
Law  Life  Assurance  Association,  [1909]  1  Oh.  291. 

2  Clearer  \.  Mutual  Jie.serve  Fa/id  Association,  [1892]  1  Q.  B.  147  ;  followed  in  In 
re  Hall,  [1911]  P.  1. 

3  Horn  V.   Anglo-Australian  Life  Assurance  Co.   (1861),  30  L.   J.   Cb.   511. 

i  Hotee.^  V.  Prudential  Assurance  Co.  (18S:^),  49  L.  T.  133  ;  nnd  see  In  re  Williams. 
[1917]  1  Ch.  1. 

5  30  &  31  Vict.  c.  144,  s.  3. 

6  Strickland  v.  Turner  (1852),  7  Exch.  208. 
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Fire  Insurance. 

By  a  policy  of  insurance  against  tire  the  insurer,  in  con- 
sideration of  a  payment  of  a  certain  annual  premium,  under- 
takes to  make  good  to  the  assured  any  loss  or  damage 
caused  by  lire  during  the  year  to  the  property  specified  in  the 
policy.  The  assured  cannot  recover  more  than  the  amount 
of  his  actual  loss  ;  for  the  contract  is  one  of  indemnity.  It 
is  true  that  a  certain  round  sum  is  always  named  in  the 
policy,  and  the  assured  cannot  receive  more  than  that  sum, 
though  he  usually  recovers  less.  The  amount  which  he  can 
recover  depends  entirely  upon  the  loss  which  he  has  in  fact 
sustained.  If  he  is  insured  with  two  separate  companies,  he 
cannot  recover  twice  over ;  ^  the  two  companies  must  share 
the  loss  between  them  in  proportion  to  the  sums  named  in 
their  respective  policies. 

As  in  life  insurance,  a  person  who  wishes  to  effect  a  policy  against  fire 
in  the  first  place  fills  up  by  himself  or  his  agent  (who  is  often  also  an 
agent  of  the  company)  a  proposal  form,  which  usually  states  the  names  of 
the  parties,  the  day  on  which  the  insurance  is  to  commence,  the  term  for 
which  it  is  to  be  in  force,  the  property  to  be  insured  and  the  place  where 
the  same  is  situate.  He  signs  at  the  foot  of  this  form  a  declaration  that 
the  statements  contained  in  it  are  true.  As  soon  as  the  insurer  accepts 
the  terms  of  the  proposal  the  contract  is  complete,-  and  a  duly  written 
policy  of  insurance  is  forthwith  prepared.  This  policy  must,  under  a 
penalty  of  £20,^  be  executed  and  stamped  with  a  penny  stamp  within  one 
month  after  the  insurer  receives  or  takes  credit  for  the  premium  or  other 
consideration. 

Any  one  who  i)roposes  to  insure  his  property  against  fire 
must  make  a  full  disclosure  of  all  material  facts.  A  fact  is 
not  necessarily  immaterial  because  he  did  not  consider  it 
material.''  A  policy  is  usually,  though  not  invariably,  in 
force  for  one  year  only  ;  it  generally  allows  a  certain  number 
of  days  at  the  end  of  that  year  during  which  the  policy  can 
be  renewed.      Loss   occurring  during   those    days  will  be 


i  See  pott.  p.  ItHO. 

2  Thompton  v.  Adami  (1889),  23  Q.  B.  D.  361. 

3  fi4  k  55  Vict.  c.  39,  ss.  99.  100.  unless  a  composition  has  been  effected  under  s.  16 
in  accordance  with  7  Edw.  Vll.  c.  13,  s.  8  (2). 

*  Lindriiau   v.  Dtuhonitigh   (1S2S),  8  H.  &  C.  586.       As  to  correcting  a  band  ft de 
mistake, see  fr»ldiiiQ  v.   Ilniinl  Lmuhni.  \-r..  ('„.  ClitM),  :M)  Times  L,  R.  350. 
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covered  if  the  assured  pays  his  premium  before  the  days 
expire.^  But  to  pay  a  premium  after  those  days  without 
giving  notice  to  the  insurers  of  a  loss  which  had  ah'eady 
occurred  to  the  knowledge  of  the  owner  would  be  fraud.- 

The  assured  must  have  an  insurable  interest  in  the 
property  insured  at  the  time  when  the  policy  is  effected, 
and  also  at  the  time  when  it  is  destroyed  or  injured  by 
fire.  It  is  only  the  value  of  his  interest  at  the  latter  date 
which  he  can  recover  from  the  insurer.^  The  owner  of  the 
property,  whether  legal  or  equitable,  has  of  course  an 
insurable  interest,  and  so  has  any  one  who  holds  the  property 
in  trust  for  the  owner  and  is  responsible  to  him  for  its  safety. 
Both  these  classes  of  persons  are  entitled  to  recover  the  full 
amount  of  the  loss.*  A  person  who  has  a  vested  interest  in 
the  property  insured  in  remainder  or  reversion  has  such  an 
interest,  but  a  person  who  has  merely  an  expectancy  or  right 
incapable  of  being  enforced  at  law  has  not.^  Mortgagors 
and  mortgagees,  lessees  for  life  or  for  a  term  of  years, 
executors  and  administrators  have  such  an  interest,  but  can 
recover  only  to  the  value  of  their  limited  interest.  If  the 
premises  are  burnt  to  the  ground,  the  ow^ner  can  only 
recover  the  value  of  his  old  premises  ;  he  is  not  entitled 
to  the  cost  of  erecting  new  ones.^  Where  there  has  been  a 
total  loss  of  goods  fully  insured,  any  salvage  that  may  remain 
will  belong  to  the  insurers.'^  But  if  the  goods  were  not 
fully  insured,  the  owner  has  what  is  left  of  them  after  his 
claim  has  been  paid  by  the  insurers. 

If  the  assured  parts  with  his  interest  in  the  projDerty  during 
the  period  of  insurance,  he  cannot  recover  anything.  A  policy 
of  fire  assurance  cannot  be  assigned  without  the  consent  of 
both  parties,  which  is  usually  evidenced  by  an  indorsement 
on  the  policy.  Moreover,  the  removal  of  the  goods  from  the 
place  mentioned  in  the  policy  without  the  consent  of  the 

1  Salvin  v.  James  (1805),  6  East,  571. 

2  Bufe  V.  Turner  (1815),  6  Taunt.  338. 

«  See  Carreras.  Lf,L  v.  rnnard  Sfe,imxhlp  Co.,  [1918]  1  K.  B.  118. 
^  Waters  r.  The  Monarch,  c^'c.  Insurance  Co.  (1856),  5  E.  &  B.  870  ;    see  also 
North  British,  J<rc.,  Insurance  Co.  v.  Mofatt  (1871),  L.  R.  7  C.  P.  25. 

5  Lucena  v.  Craufurd  (1802),  3  Bos.  &  Pul.  75  ;    (1806),  2  Bos.  &  Pul.  N.  R.  269. 

6  Yates  V.  Dunster  (1855),  11  Exch.  15. 

^   Da  Costa  v.  Firth  (1766),  i  Burr.  1966. 
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insurer  will  render  the  policy  voidable/  and  generally  if  the 
assured  breaks  any  of  the  conditions  of  the  policy,  this  will 
give  the  insurer  a  right  to  avoid  the  contract.  But  this 
right  may  be  waived  by  the  subsequent  conduct  of  the  assur- 
ance company,  as,  for  example,  if  it  accepts  a  premium  after 
knowledge  of  the  breach.'-^  So,  if  after  the  policy  is  effected 
the  assured  alters  the  premises  in  such  a  way  as  to  increase 
the  risk  of  fire,  this  will  avoid  the  contract ;  whether  the 
alteration  would  have  this  effect  or  not  is  a  question  of  fact 
in  each  case. 

The  assured,  as  we  have  seen,  can  never  recover  more  than 
his  loss  ;  hence  the  insurers,  as  soon  as  they  have  paid  him 
the  full  amount  of  such  loss,  are  entitled  to  the  benefit  of  all 
his  legal  remedies  against  third  parties.  They  have  aright 
to  be  "subrogated"  or  put  in  the  place  of  the  assured;^ 
and  they  need  no  longer  sue  in  his  name."*  If  the  assured 
has  rights  against  third  parties  and  either  voluntarily  or  for 
payment  forbears  to  exercise  them,  the  insurers  can  recover 
from  him  the  amount  which  he  could  have  claimed  in  the 
exercise  of  his  rights.^ 

In  Darrell  v.  Tihbiils  *"'  the  tenants  of  a  house  were  corapeusated  by  the 
Brighton  Corporation  for  damage  done  to  the  house  by  a  steam-roller 
which  broke  a  gas-pipe  and  caused  an  explosion.  The  tenants  repaired 
the  premises  according  to  their  covenant  with  the  landlord.  But  the  land- 
lord also  recovered  on  a  fire  insurance  policy.  The  insurers,  who  had  paid 
in  ignorance  of  the  tenants'  repairing  covenant,  were  entitled  to  recover 
their  money  from  the  landlord,  who  would  otherwise  have  been  paid  twice 
over. 


Marine    Insurance. 

A  contract  of  marine  insurance  is  one  "whereby  the 
insurer  undertakes  to  indemnify  the  assured,  in  manner  and 
to  the  extent  thereby  agreed,  against  marine  losses,  that  is 

1  Pearson  v.  Commercial  Union  Assurance  Co.  (1876),  1  App.  Gas.  498. 

2  Wing  V.  Harvey  (ISr.l),  5  De  G.  M.  &;  G.  266. 

3  Aldridije  v.  (1.   W.  Rij.   Co.  (18 U),  3  Man.  &  G.  515. 
*  King  V.   Victoria  Insurance  Co.,  [189(3]  A.  C.  250. 

s  Castellain   v.    Preston    (1883),    11    Q.    B.    D.    380  ;      West    of   England    Fire 
Insurance  Co.  v.  Isaacs,  [1S97]  1  Q.  B.  226. 
6  (1880),  5  Q.  B.  D.  560. 
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to  say,  the  losses  incident  to  marine  adventure."  The  law 
upon  the  subject  has  been  codified  by  the  Marine  Insurance 
Act,  1906.^  The  policy  must  specify  (1)  the  name  of  the 
assured  or  of  some  person  who  effects  the  insurance  on  his 
behalf ;  (2)  the  subject-matter  insured  and  the  risk  insured 
against ;  (3)  the  voyage,  or  period  of  time,  or  both,  as  the 
case  may  be,  covered  by  the  insurance  ;  (4)  the  sum  or  sums 
insured ;  (5)  the  name  or  names  of  the  insurers,  who  are 
usually  called  "underwriters,"  as  it  is  the  practice  for  them 
to  subscribe  at  the  foot  of  the  policy  their  names  and  the 
amounts  for  which  they  agree  to  be  respectively  liable.^ 

The  assured  must  have  an  insurable  interest  in  either 
the  ship,  the  cargo  or  the  marine  adventure.  Such  interest 
exists  where  a  person  is  so  placed  with  respect  to  the  thing 
insured  as  to  have  either  benefit  from  its  continued  existence 
or  prejudice  from  its  destruction  or  damage.^  The  owner  of 
the  ship  or  of  any  goods  on  board  her  has  an  insurable 
interest  to  the  extent  of  the  value  of  the  ship  or  goods 
respectively.  The  mortgagee  of  a  ship  has  an  insurable 
interest  to  the  extent  of  his  debt,  and  a  mortgagor  has  such 
an  interest  to  the  value  of  the  ship,'  the  lender  of  money  on 
bottomry  or  n-spomhntia^  to  the  extent  of  the  amount  payable 
to  him  under  the  bond,^  and  a  person  to  whom  freight  is 
payable  to  the  extent  of  such  freight.''  "  The  master  or  any 
member  of  the  crew  has  an  insurable  interest  in  respect  of 
his  wages."  ^  The  assured  need  not  be  interested  at  the 
time  when  the  insurance  is  effected  ;  it  is  sufficient  if  he  is 
interested  at  the  time  of  the  loss.^  But  if  at  the  time  of 
effecting  the  pohcy  he  had  no  insurable  interest  and  no 
expectation  of  acquiring  any  such  interest,  the  policy  is  void 
as  a  gaming  or  wagering  contract  .^° 

It  lies  upon  the  assured  to  prove  that  he  has  an  insurable 

1  6  Edw.  VII.  c.  41,  s.  1. 

2  S.  23. 

3  Cf.  s.  5. 

*   S.  14  ;    Alston  v.  Campbell  (1779),  4  Brown,  Pari.  Gas.  476. 

5  See  a?ite,  p.  919. 

6  S.  10. 
'  S.  12. 

8  S.   11. 

9  S.  6. 

10  S.  4. 

B.C.L. VOL.  II.  1^ 
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interest,  and  he  cannot  relieve  himself  of  this  burden  by 
inserting  in  the  policy  certain  words,  such  as  '*  interest  or 
no  interest,"  "full  interest  admitted,"^  "the  policy  itself 
sufficient  proof  of  interest."  ^  Policies  so  worded  are  called 
"P.P.I,  policies;"  they  are  not  legally  binding.  If  any 
person  in  the  employment  of  the  owner  of  a  ship,  not  being 
a  part  owner  of  the  ship,  effects  such  a  policy,  he  will  be 
guilty  of  an  offence  under  the  Marine  Insurance  (Gambling 
Policies)  Act,  1909,^  and  punishable  on  summary  conviction 
with  imprisonment  for  six  months  with  or  without  hard 
labour,  or  by  fine  not  exceeding  £100,  and  also  liable 
to  forfeit  to  the  Crown  any  money  he  may  receive  under 
the  contract.  The  same  punishment  is  imposed  on  any 
one  who  effects  a  contract  of  marine  insurance  without 
having  any  bond  fide  interest  either  in  the  safe  arrival  of  the 
ship  or  in  the  safety  or  preservation  of  the  subject-matter 
insured,  or  a  bond  fide  expectation  of  acquiring  such  an 
interest. 

"  Every  material  representation  made  by  the  assured  or  his 
agent  to  the  insurer  during  the  negotiations  for  the  contract, 
and  before  the  contract  is  concluded,  must  be  true.  If  it  be 
untrue,  the  insurer  may  avoid  the  contract."  *  Representa- 
tions as  to  matters  of  fact  are  "  true  "  if  substantially  correct, 
and  as  to  matters  of  expectation  or  belief  if  made  in  good 
faith.®  Full  disclosure  of  material  facts  must  be  made  by 
both  parties.  "  If  the  utmost  good  faith  be  not  observed 
by  either  party,  the  contract  may  be  avoided  by  the  other 
party."  ^  "  Every  circumstance  is  material  which  would 
influence  the  judgment  of  a  prudent  insurer  in  fixing  the 
premium,  or  determining  whether  he  will  take  the  risk."  '^ 
In  the  absence  of  inquiry,  the  assured  need  not  disclose  any 
circumstance  which  diminishes  the  risk,  or  which  is  known 
or  presumed  to  be  known  to  the  insurer.     "  The  insurer  is 

1  Rerridge  v.    Man  On   Imvrance   Co.    (1887),    18   0.    B.   D.    346. 
»  S.  4  (2). 

1  9  Edw.  VII.  c.    12. 
*  6  Kdw.  VU.  c.  41,  s.  20  (1). 
6  S.  20  (.V;,  (4),  (5). 

«  .S.  17  ;    se*"  Carter  v.  Boehm  (1766),  3  Burr,  at  p.   \2Q^  ;  Scottish  Shire  Line, 
TJd.  V.  London  and  Prorinrial,  .\V..  ^V»..  [1912]  3  K.  B.  ',]. 

'  .S.  18  (2)  ;   T/ifivw*,  ^c.,  huurartce  Co.  v.  "  Gunford''  Ship  Co.,  [1911]  A.  C.  529. 
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presumed  to  know  matters  of  common  notoriety  or  knowledge 
and  matters  which  an  insurer  in  the  ordinary  course  of  his 
business,  as  such,  ought  to  know."  ^  Nor  need  the  assured 
disclose  any  circumstance  as  to  which  information  is  waived 
by  the  insurer,  or  anything  which  it  is  superfluous  to  disclose 
by  reason  of  any  express  or  implied  warranty.  What  is 
material  and  what  is  not  is  a  question  of  fact." 

In  marine  insurance  a  short  document  called  a  "  slip "  takes  the 
place  of  the  ordinary  proposal  form.  This  slip  contains  brief  pai'ticulars  of 
the  proposed  insurance.  It  is  prepared  hj  the  broker  for  the  insured  and 
is  submitted  to  the  underwriters  or  their  brokers,  who,  if  they  agree  to  take 
the  risk,  initial  the  slip,  naming  at  the  same  time  the  sum  for  which  they 
undertake  to  be  liable.  As  soon  as  the  shp  is  initialled,  the  contract  is 
concluded  between  the  parties  ;  ^  but  owing  to  the  strict  provisions  of  the 
Stamp  Act,  1891,*  it  cannot  be  enforced  until  it  is  subsequently  embodied 
in  a  I  policy  properly  stamped  and  executed.  Only  such  a  policy  is  admissible* 
as  evidence  of  the  contract  in  any  Court  of  law.^  By  iuitialhng  the  slip  the 
underwiiters  impHedly  promise  to  gi-ant  a  policy,  but  no  action  can  be 
maintained  against  them  should  they  refuse  to  do  so.''"  If,  however,  a 
proper  policy  1)e  subsecpiently  effected  and  duly  stamped,  reference  may  be 
made  to  the  slip,  although  it  is  unstamped,  for  the  purpose  of  showing  the 
date  at  which  the  liability  of  the  insurers  commenced  ;  and  the  insurers 
will  be  liable  for  any  loss  or  damage  occurring  to  the  ship  between  the  date 
on  which  the  slip  was  initialled  and  the  date  of  the  policy." 

Where  consideration  for  the  payment  of  the  premium  wholly  fails  and 
there  has  been  no  fraud  or  illegality  on  the  part  of  the  assured  or  his  agents, 
the  assured  can  recover  the  premium  ;  if  the  consideration  is  apportion- 
able  and  wholly  fails  in  respect  of  an  apportionable  part,  a  proportionate 
part  of  the  premium  may  be  recovered.^ 

If  the  poHcy  does  not  specify  the  value  of  the  subject- 
matter  insured,  it  is  called  an  "  open  "  or  "  unvalued  policy." 
It  leaves  the  insurable  value  to  be  subsequently  ascertained, 
Subject  to  the  limit  of  the  total  sum  insured.'  But  the  policy 
may  be  a  "valued"  one,  specifying  the  agreed  value  of  the 

1  S.  18  (3  b.)  ;  see  also  Tie  Bedouin,  [IS'Jl]  i\  1 ;  Charles  worth  v.  Faber  (1900),  5 
Com.  Gas.  4U8. 

s  1;  21  ;  see  Morrison  v.  Universal.  Marine  Insurance  Co.  (ISTif),  L.  R.  8  Ex.  at  p.  199. 

4  54  &  55  Vict.  c.  39,  ss.  92—97. 

5  6  Edw.  VII.  c.  41,  s.  22.  .  r^    i,    m^ 

6  Fisher  v.  Liverpool  Marine  Imurance  Co.  (18/4").  L.  R.  9  Q.  B.  41b. 
T  Mead  v.  Davison  (1835),  3  A.  &  E.  303. 

8  S.    84  (1),  (2). 

9  «.  23. 
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subject-matter  insured ;  if  so,  in  the  absence  of  fraud,  the 
vahie  so  fixed  is,  "  as  between  the  insurer  and  assured,  con. 
chisive  of  the  insurable  value  of  the  subject  intended  to  be 
insured,  whether  the  loss  be  total  or  partial."^ 

If  it  be  shown  that  the  assured  had  only  a  partial  interest  in  the  subject- 
matter  insured,  the  vahiation  will  be  taken  to  apply  only  to  his  proportion 
of  interest.  Where  freight  was  "valued  at  £2,000  "  and  one-half  had  been 
pivpaid,  the  assured  recovered  a  total  loss  on  the  other  half.^  And  where 
freight  was  "  valued  at  £0,500,"  but  at  tlie  moment  of  loss  only  55  bales 
were  on  board  the  ship,  the  assured  recovered  such  proportion  of  £6,500  as 
the  55  bales  bore  to  the  ship's  whole  cargo.^ 

It  will  be  ol)served,  then,  that  whenever  the  contract  of  insurance  is  an 
open  one,  the  damages  claimed  under  it  are  unliquidated,  and  the  contract 
IS  almost  invariably  one  of  strict  indemnity  ;  no  more  than  the  insurable 
interest  or  the  loss  suffered  can  be  recovered.*  But  when  the  policy  is  a 
valued  one,  it  is  possible  for  the  assured  to  recover  more  than  he  has  actually 
lost  by  reason  of  the  depreciation  of  the  ship  subsequent  to  tiie  making  of 
the  contract. 

Before  loss,  the  l)enefit  of  a  policy  of  marine  insurance  can  only  be 
assigned  along  with  tlie  property  insured,  or  in  pursuance  of  an  agreement 
to  assign  it  made  at  the  time  such  property  was  sold  to  the  assignee.* 
After  loss,  however,  the  policy  may  be  separately  assigned.  In  both  cases 
the  assignee  can  sue  in  his  own  name  and  recover  the  full  value  of  the  loss 
or  damage,  although  he  had  no  insurable  interest  in  the  property  at  the 
time  when  the  policy  was  effected.  The  insurer  can  raise  any  defence 
which  would  have  been  available  to  him  if  the  action  had  been  brought  by 
the  assignor,  provided  it  arises  under  the  policy  assigned.*^  This  is 
another  instance  in  which  a  policy  of  marine  insurance  is  not  a  mere  con- 
tract of  indemnity  ;  for  if  a  policy  ])e  assigned  after  loss,  the  holder  may 
recover  though  he  has  no  insurable  interest  in  the  thing  insured. 


A  "  floating  policy  "  is  one  which  describes  the  insurance 
in  general  terms,  leaving  the  name  of  the  ship  or  ships  or 
other  details  to  be  subsequently  defined.'  This  is  used  where 
the  assured  has  ordered  goods,  but  does  not  yet  know  their 
quantity  or  quality  or  the  ship  by  which  they  will  arrive. 

'  S  27  (3). 

■  AlCisun  V.  Jirisfol  M.  I.  ('„.  (1876),  1  A|)p.  Cms.  20'.t ;  and  see  Felxe  v. 
>1.7ai/flr  (IKII),  3Taunt.  ',(.6. 

3  Forhen  v.  Aspinall  (1811),  13  EQi;t.  323. 

«  Baker  V.  Adam  (1910),  102  L.  T.  218. 

^  S.  51. 

9  S.  TM  (2)  ;  Jitiher  v.  Adam,  mprn  :  Willinm  Picliprsqlll  .<•  Smx  v.  London  and 
Prorincial,  J^-c,   Co.,  [I'.tl2]  3  K.  1'..  (JN. 

7  S.  29  (1). 
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A  "  Lloyd's  policy  "  is  one  drawn  in  the  form  which  is  set 
out  in  the  First  Schedule  to  the  Act.  It  is  a  form  which  has 
long  been  in  use  as  a  voyage  policy  ;  there  are  statutory  rules 
for  the  interpretation  of  its  terms. 

A  policy  may  be  made  subject  to  certain  so-called 
"  warranties,"  which  are  really  conditions.^  A  warranty 
is  defined  by  the  Act  as  "  a  promissory  warranty  by  which 
the  assured  undertakes  that  some  particular  thing  shall  or 
shall  not  be  done,  or  that  some  condition  shall  be  fulfilled, 
or  whereby  he  affirms  or  negatives  the  existence  of  a  par- 
ticular state  of  facts."  Such  a  "  warranty  may  be  express  or 
implied ;  it  must  be  exactly  complied  with,  whether  it  be 
material  to  the  risk  or  not.  If  it  be  broken,  then,  subject  to 
any  express  provision  in  the  policy,  the  insurer  is  discharged 
from  liability  as  from  the  date  of  the  breach."^  It  is  no 
defence  for  the  assured  to  say  that  the  breach  has  been 
remedied  and  the  warranty  complied  with  before  loss,  but 
the  insurer  may  waive  the  breach.^ 

"  There  is  no  implied  warranty  as  to  the  nationality  of  a 
ship,  or  that  her  nationality  shall  not  be  changed  during  the 
risk."  *  There  is  an  implied  warranty  of  the  seaworthiness 
of  the  ship  in  voyage  policies,  but  not  in  time  policies ;  » 
there  is  no  implied  warranty  that  goods  are  seaworthy.^ 
There  is  an  implied  warranty  that  the  adventure  in  question 
is  a  legal  one,'  that  it  will  be  commenced  within  a  reason- 
able time,^  and  prosecuted  with  reasonable  despatch,'-*  and 
that  there  will  be  no  change  of  voyage  or  deviation  without 
lawful  excuse.^'^ 

Unless  otherwise  agreed,  the  insurer  is  liable- for  "  any  loss 
proximately  caused  by  a  peril  insured  against."     He  is  not 

1  For  the  distinction  between  a  warranty  and  a  condition  in  a  contract  for  the 
sale  of  goods,  see  ante,  pp.  792 — 795. 

2  S.  33.  See  rnio?i  Insurance  Societi/  v.  George  Wills  J^-  Co.,  [1916]  1  A.  C.  281  ; 
Yorhs.  hisuraiice  Co.  v.  Campbell,  [1917]  A.  C.  218. 

3  S.  34. 

*  S.  37. 

*  S.  39.     See  Thomas  v.  Tyne,  c^-c.,  Insurance  Association,  [1917]  1  K.  B.  038. 

6  S.  40. 

7  8.  41. 

8  S.  42  (1). 

9  S.  48. 

"  Ss.  45,  46  ;    and  see  s.  49  as  to  "lawful  excuse." 
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lialtlc  for  lo.-s  attributable  to  the  wilful  misconduct  of  the 
assured  ;  but,  unless  otherwise  agreed,  "  he  is  liable  for  any 
loss  proximately  caused  by  a  peril  insured  against,  even 
though  the  loss  ^vould  not  have  happened  but  for  the  mis- 
conduct or  negligence  of  the  master  or  the  crew."^  Unless 
otherwise  agreed,  the  insurer  of  ship  or  goods  is  ''not  liable 
for  any  loss  proximately  caused  by  delay,  although  the  delay 
be  caused  by  a  peril  insured  against ;  ''  nor  is  he  liable  for 
*' ordinary  wear  and  tear,  ordinary  leakage  and  breakage," 
inherent  vice  of  the  thing  insured,  loss  proximately  caused 
by  rats  or  vermin,  or  injury  to  machinery  not  proximately 
caused  by  maritime  perils.- 

A  loss  may  be  either  total  or  partial.  A  total  loss  is  either 
an  actual  or  a  constructive  total  loss  :  the  words  "  total  loss" 
in  a  policy  ordinarily  include  both  actual  and  constructive.^ 
An  actual  total  loss  occurs  if  the  thing  insured  is  destroyed  or 
so  damaged  as  to  lose  its  species,^  or  if  the  assured  is  irre- 
trievably deprived  thereof.^  A  constructive  total  loss  occurs 
where  the  thing  insured  is  reasonably  abandoned  on  account  of 
its  actual  loss  appearing  unavoidable,  or  because  the  cost  of 
preserving  it  from  actual  total  loss  would  exceed  its  value. ^ 
In  determining  whether  a  ship  seriously  damaged  by  perils 
insured  against  can  l)e  treated  as  a  constructive  total  loss,  the 
test  is  whether  a  prudent  uninsured  owner  would  repair  her 
having  regard  to  all  the  circumstances." 

"When  there  is  a  constructive  total  loss,  the  assured  can 
either  (1)  treat  the  loss  as  partial,  or  (2)  treat  it  as  total  and 
abandon  the  thing  insured  to  the  insurer.  In  the  latter  case 
he  must  give  notice  of  abandonment.'  The  insurer  then 
takes  over  the  interest  of  the  assured  in  what  is  left  of  the 
thing  insured,  and  becomes  entitled  to  any  freight  earned  by 

•■   S.  .05.    See  Trirtder  v.  Thames  and  Mersey  Marine  Insurance  Co.,  [1898]  2  Q.  B. 

»  S.   56  (c). 

"*  S.   56. 

*  See  Rotix  v.  Salvador  (1836),  7  L.  J.  Ex.  328  ;  Cossman  v.  West  (1887),  13 
App.  Gas.  at  pp.  174,  181. 

«  S.  .■.:  (1 ).     As  to  total  loss  by  capture,  see  Anderxrn  v.  Marten.  ri'iOSl  A.  C.  334. 

6S.  6n(l).(2).  ^ 

"  Macbeth  Sf  Co..  Ltd.  v.  Maritime  Insurance  Co.,  [19081  A.  C.  144  ;  Hall 
V.  Bai/ma/i.  ^  V.H'2  . -J  K.  It.  :,. 

9  Ss.  (Jl,  02. 
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the  ship  after  abandonment.^  Where  the  insurer  pays  for  a 
total  loss,  he  thereupon  becomes  entitled  to  take  over  the 
assured 's  interest  in  whatever  is  left  of  the  thing  so  paid  for, 
and  he  is  thereby  "subrogated "  to  all  the  rights  and  remedies 
of  the  assured  from  the  date  of  the  loss.-  A  partial  loss  is 
any  loss  other  than  a  total  loss.  General  average  loss, 
particular  average  loss  and  salvage  we  have  mentioned 
elsewhere.^ 


Assurance  against  Accident, 

A  policy  of  assurance  against  accident  usually  provides 
that  the  assured  shall  receive  certain  weekly  payments,  if  he 
suffers  disablement  from  any  physical  injury  caused  by 
"violent,  accidental,  external  and  visible  means,"  and  that 
his  representatives  shall  receive  a  certain  sum  if  such  injury 
results  in  his  death  within  a  specified  time.  "  Disablement  " 
occurs  when  the  assured  is  prevented,  wholly  or  partially," 
from  attending  to  his  ordinary  business  ;  it  may  be  either 
permanent  or  temporary,  total  or  partial ;  and  these  terms  are, 
as  a  rule,  carefully  defined  in  the  policy.  The  amount  payable 
in  case  of  death  and  the  weekly  compensation  for  disablement 
are  fixed  by  the  policy,  without  any  regard  to  the  income  or 
earnings  of  the  assured  ;  in  other  words,  the  contract  is  not 
one  of  indemnity.  But  the  weekly  payments  continue  only 
so  long  as  the  assured  is  disabled,  and  the  policy  often  pro- 
vides that  in  no  case  shall  such  compensation  be  payable  for 
more  than  twenty-six  weeks  for  any  one  accident.  The 
period  covered  by  the  assurance  is  generally  one  year,  though 
it  may  be  limited  to  any  period,  or  confined  to  a  particular 
journey.  At  the  end  of  the  year  the  assurance  company  is 
in  no  way  bound  to  renew  the  policy  :  it  may  continue  it  or 
not  at  its  pleasure.*  The  policy  must  bear  a  penny  stamp,^ 
except  in  the  case  of  a  policy  of  insurance  authorised  by  the 

1  S.  63  (1),  (2)  ;  and  see  Bohert  Besnard  Co.  v.  Murtoti  (1909),  101  L.  T.  2>i-K 

2  S.  79. 

3  Ss.  04—66,  and  see  ante,  pp.  917,  91S. 

4  Simpson  v.  Accidental  Death  Insurance  Co.  (1857),  2  C.  B.  N.  S.  267  ;    Stokeil 
7.  Heywood,  [1897]  1  Cb.  459. 

*  54  &  55  Vict.  c.  39,  s.  1,  unless  a  composition  has  been  effected  under  s.  116. 
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Friendly  Societies  Act,  1896,  or  by  the  rules  of  a  society  or 
a  branch  society  registered  under  that  Act.' 

It  is  necessary  in  the  first  place  to  determine,  so  far  as  is 
possible,  the  i)recise  meaning  of  the  word  "  accident."  It  is 
unfortunately  used  in  two  very  different  senses — one  much 
wider  than  the  other.  Strictly,  an  occurrence  can  only  ])e 
said  to  be  accidental  when  it  is  due  neither  to  design  nor 
to  negligence.  For,  if  an  act  be  intentional,  it  is  clearly  no 
accident ;  if  it  be  the  result  of  culpable  negligence,  then  by 
due  care  it  could  have  been  avoided,  and  the  negligent  person 
cannot  be  allowed  to  excuse  himself  by  declaring  it  an 
accident.  In  this  narrower  sense  of  the  word,  an  accident 
must  be  "nobody's  fault." 

Tims  an  injury  caused  by  lightning,  tempest  or  any  extraordinary  rain- 
fall— any  ris  major  or  "  act  of  God  " — is  accidental  and  therefore  not 
actionable.-  The  sudden  and  unexplained  bolting  of  a  horse  would  also  be 
an  accident  in  this  sense.  The  loss  of  a  deed,  the  disappearance  of  a  will, 
may  be  accidental.  Where  rats  on  board  a  ship  gnawed  through  a  lead 
pipe,  and  the  sea  water  consequently  escaped  and  damaged  tlie  cargo,  the 
judges  were  much  divided  ;  but  the  House  of  Lords  eventually  decided 
that  this  was  a  "  danger  or  accident  of  the  seas,"  the  jury  having  expressly 
found  that  there  was  no  negligence  on  the  part  of  the  shipowners.^ 

So,  in  Courts  of  equity,  the  word  "  accident  "  has  always 
been  defined  as  "such  an  unforeseen  event,  misfortune,  loss, 
act  or  omission,  as  is  not  the  result  of  any  negligence  or 
misconduct  in  the  party  "  appljdng  for  relief.''  In  criminal 
law,  too,  "  an  effect  is  said  to  be  accidental  Avhen  the  act  by 
which  it  is  caused  is  not  done  with  the  intention  of  causing  it, 
and  when  its  occurrence  as  a  consequence  of  such  act  is  not 
so  probable  that  a  person  of  ordinary  prudence  ought,  under 
the  circumstances  in  which  it  is  done,  to  take  reasonable 
precautions  against  it."  ^  If  death  is  caused  by  pure  accident, 
no  crime  is  committed.  But  if  the  act  which  caused  the  death 
is  one  whicli  the  accused  knew,  or  ought  to  have  known,  to 
be  dangerous  to  human  life  or  likely  to  cause  grievous  bodily 

1  59  &  60  Vict.  c.  25,  8.  33. 

2  Nichols  V.  Marsland  (187G),  2  E.x.  D.   1  ;   Nugeiit  v.  Smith  (187(5),  1  C.  P.  D. 

3  Hamilton,  Eraser  ^  Co.  v.  Pandorf  4'  Co.  (1887),  12  App.  Gas.  518. 
*  story,  78. 

6  Stephen,  Digest  of  Criminal  Law,  (Uli  e<l..  art.  231. 
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injury,  then  its  commission  is  culpable  negligence  and  is  nof 
a  pure  accident.^ 

But  the  word  "  accident "  is  constantly  used  to  describe  a 
collision  on  a  railway,  or  any  similar  disaster,  whether  it  is 
caused  by  any  one's  negligence  or  not.  The  word  is  used  in 
this  more  extended  meaning  in  the  title  of  Lord  Campbell's 
Fatal  Accidents  Act,  1846,^  and  throughout  the  Notice  of 
Accidents  Acts,  1894  and  1906.^  In  poHcies  of  assurance 
against  accidents,  the  word  usually  covers  the  results  of  the 
assured 's  own  negligence  as  well  as  that  of  other  people,  but 
not  of  his  own  deliberate  act. 

In  any  action  brought  on  a  policy  of  assurance  against 
accidents  the  plaintiff  must  establish  that  he  has  sustained 
injury  in  consequence  of  an  "  accident  "  within  the  meaning 
of  the  policy.  The  risk  insured  against  is  generally  defined 
with  exactness  in  the  conditions  of  the  policy. 

1.  There  must  as  a  rule  be  some  external  violence  operating 
directly  upon  the  person  of  the  assured.  If  the  assured's 
own  deliberate  act  produces  as  its  ordinary  result  some  injury 
to  himself,  this  is  not  covered  by  the  policy.*  Thus  suicide 
is  not  an  accident.'     But  suicide  is  not  to  be  presumed.^ 

2.  There  is  generally  a  proviso  which  excludes  death  or 
disablement  resulting  from  any  natural  disease  or  internal 
weakness,  or  any  medical  operation  rendered  necessary  by 
any  such  disease  or  weakness. 

Under  this  proviso  it  lias  been  held  that  the  insurer  was  not  liable  for 
death  caused  by  sunstroke.'  But  where  the  assured  was  heavily  thrown 
from  his  horse  while  hunting,  and,  the  ground  being  very  wet,  he  was 
wetted  to  the  skin,  and  his  vitality  was  so  much  lowered  by  the  shock  of 
the  fall  and  the  wetting  that  pneumonia  subsequently  set  in  and  proved 
fatal,  it  was  held  by  the  Court  of  Appeal  that  his  death  was  du-ectly 
caused  by  an  accident  within  the  meaning  of  the  policy. ^ 

1  See  ante,  T^p.  294-29(1. 

2  9  &  10  Vict.  c.  93. 

3  57  &  58  Vict.  c.  28  ;  6  Bdw.  VII.  c.  53,  post.,  p.  1043,  u.  As  to  the  meaning  of 
the  word  accident  under  the  Employers'  Liability  Act,  1880,  and  the  Workmen's 
Compensation  Act,  1906.  see  post,  pp.  943.  945. 

*  Clidero  v.  Scottish  Accideni  Imurance  Co.  (1892),  19  Kettie  (Sc.)  355  ;  but 
see  ILnnlijn  v.  Crown  Accidental  Insurance  Co.,  [1893]  1  Q.  B.  750  ;  Bitrridffe  v. 
H<ii>n:'<  cf\S(>n.t  (1918),  87  L.  J.  K.  B.  (111. 

5  Ellinger  <^-  Co.  v.  Mutual  Ufe  Imuraawe  Co.  of  New  York,  [1904]  1  K.  B.  832. 

6  Trew  V.  Railway  Passengers'  As.mrance  Co.  (1861),    6  H.  &  N.  839. 

''  Sinclair  v.  Maritime  Passengers'  Assurance  Co.  (1861),  3  E.  &  E.  478. 

*  In  re  Etherinqton  and  Lanes,  and  Forks.  Accident  Insurance  Co.,  [1909]  1 
K.  B.  591  ;  Yates  V.  aouth  Kirby,  ^''c,  Collieries,  [1910]  2  K.  B.  538. 
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3.  The  policy  does  undoubtedly  i)rotect  the  assured  from 
the  consequences  both  of  his  own  and  of  other  people's 
negligence.  Thus  compensation  has  been  recovered  in  cases 
where  the  accident  was  caused  by  the  assured  jumping  into  or 
out  of  a  railway  carriage  or  omnibus  while  in  motion.  It  is 
usual  now,  however,  for  the  insurance  company  to  guard  itself 
by  a  proviso  that  the  policy  shall  not  cover  any  injury  caused 
by  the  assured' s  acting  in  contravention  of  the  by-laws  of 
any  public  company.  It  is  usual  also  to  exclude  any  accident 
which  happens  to  the  assured  while  he  is  under  the  influence 
of  intoxicating  liquor.'  But,  in  all  cases  not  covered  by  such 
exce])tions,  the  assured  can  recover,  though  his  own  mis- 
conduct or  negligence  conduced  to  the  accident.  Some  com- 
panies also  insert  in  their  policies  a  clause  excluding  liability 
for  injuries  sustained  by  the  assured  "  while  wilfully  (or 
wantonly)  exposing  himself  to  unnecessary  danger,"  or  "  to 
obvious  risk  of  injury."  This  clause  has  the  effect  of 
excluding  all  accidents  which  arise  from  the  assured 
exposing  himself  to  any  risk  of  injury  which  was  obvious 
to  him  at  the  time,  or  would  have  been  obvious  to 
him  if  he  had  paid  reasonable  attention  to  what  he  was 
doing.^ 

4.  The  death  or  disablement  must  be  the  direct  result  of 
the  accident.  As  a  rule  this  is  a  simple  issue  of  fact.  But 
legal  questions  of  some  difficulty  arise  when  two  or  more 
causes  contribute  to  produce  death  or  injury  to  the  assured. 
If  a  man  suffering  from  a  serious  illness  meets  with  an  acci- 
dent and  subsequently  dies,  it  may  be  difficult  to  determine 
whether  his  death  was  caused  by  the  illness  or  by  the  accident. 
It  is  immaterial  whether  the  illness  precedes  or  succeeds  the 
accident  in  point  of  date.  The  question  in  every  case  is, 
"What  really  caused  the  death  ?  If  the  accident  is  the  true 
cause  of  death  or  disaljlement,  the  interposed  disease  is  merely 
a  link  in  the  chain  of  fircumstMiiccs,  and  not  a  separate  and 
independent  cause. 

^  Mair  v.  Railway  Piisxniij,  rx'   Assurance  Co.  (1877),  37  L.  T.  356. 

*  Cornish  v.  Accident  Insurance  Co.  (1889),  23  Q.  B.  D.  153  ;  and  see  Shilling 
V.  Arcidental  Death  Insurance  Co.  (1857),  26  L.  J.  Ex.  266  ;  (1858),  1  F.  &  F. 
116  ;    and  Mair  v.  Railway  Passengers'  Assurance  Co.,  suprd. 
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Thus,  if 'an  accident  brings  on,  as  its  natural  or  very  usual  result,  some 
forni  of  disease  such  as  hernia  or  erysipehis,  and  that  hernia  or  erysipelas 
causes  death,  then  here  clearly  the  accident  directly  causes  the  death, 
though  it  preceded  the  disease  in  point  of  time;  the  whole  train  of  circum- 
stances constitutes  a  single  cause.^  And  this  is  so  although  the  policy 
expressly  provides  that  the  insuiance  shall  not  extend  to  hernia  or  erysipelas, 
or  other  form  of  disease.  Unless  the  terms  of  the  policy  make  it  clear 
that  the  intention  of  the  parties  was  otherwise,  such  an  exception  will  not 
protect  the  insurer  when  these  diseases  are  the  direct  result  of  an  accident 
within  the  meaning  of  the  policy.-  So  where  a  signalman  saw  that  an 
accident  to  a  train  was  imminent,  and  the  consequent  excitement  and 
alarm  produced  a  nervous  shock  which  incapacitated  him  Ironi  work,  it 
was  held  that  this  was  an  accident  within  the  meaning  of  the  policy.^ 

But  if  a  man  is  afflicted  with  a  dangerous  disease,  and  an  accident  occurs 
to  him  during  his  illness,  and  after  the  accident  he  dies  of  the  disease,  then 
clearly  the  accident  is  not  the  cause  of  death.^  Thus,  where  the  assured 
both  before  and  after  the  accident  suffered  from  Bright's  disease,  and  died 
from  that  disease,  but  the  progress  of  the  disease  was  accelerated  by  an 
accidental  fall  from  his  dogcart,  the  Court  held  that  it  had  not  been  proved 
that  the  assured  died  from  the  accident,  and  gave  judgment  for  the 
defendants.^  It  is  otherwise  where  the  accident  brings  out  a  latent 
disease  which  would  otherwise  have  remained  harmless.^  And' where 
the  assured,  whilst  crossing  and  fording  a  stream,  was  seized  with  an 
epileptic  fit  and  fell  into  the  stream,  and  was  there  drowned  whilst 
suffering  from  the  tit,  the  Court  of  Appeal  held  that  the  death  was 
occasioned  by  "  accidental,  external  and  visible  means,"  and  that  the 
company  was  liable,  although  the  poKcy  contained  a  proviso  that  the 
insurance  should  not  extend  "to  an  injury  caused  by  or  arising  fi'om 
natural  disease  or  weakness,  or  exhaustion  consequent  upon  disease  ; "  for 
the  assured  sustained  no  personal  injury  which  could  occasion  death  except 
the  drowning,  which  was  accidental.' 

As  in  all  other  cases  of  ins>irance,  the  assured  must  make 
a  full  disclosure  of  all  material  facts.  If  there  be  any  false 
statement  or  misrepresentation,  or  any  suppression  of  the 
truth,  whether  fraudulent  or  not,  in  any  proposal  or  appHca- 
tion  for  the  policy,  or  in  any  claim  made  under  it,  the  con- 
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1  Isitt  T.  Railway  Passengers  Assurance  Co.  (1889),  22  Q.  B.  D.  5(>i. 

2  Fitton\.  Accidental  Death  Insurance  Co.  (1864),  17  C.  B.  X.  S.  122 
Accident  Insurance  Co.  (1870),  L.  R.  5  Ex.  302. 

3  Pugh  V.  L.  R.  Jj'  S.  C.  Ry.  Co.,  [1896]  2  Q.  B.  2i8. 

4  Cawley  v.  National  Employers'  Association  (1885),  1  C.  &  E.  o97.         ,_   -p  .<.. 

5  M'Kechnie's  Trustees  v.  Scottish  Accident  ln>iiiranr('  Co.  (1889),  1/  Kettie 
(Sc.)    6. 

6  FulelUi/.  A-c,  Go.  V.  MUchAl  [1917]   A.  C.  592. 

-  Winspearx.  Accident  Insurance  Co.  (1880),  6  Q.  B.  D.  42  ;  and  sec  Reynolds 
V.  Accidental  Insurance  Co.  (1870),  22  L.  T.  820  ;  Lawrence  v.  ^<!cidental  Umcr- 
anee  Co.  (1881),  7  Q.  B.  D.  216  ;  Wicks  v.  Do-well  ^'  Co.,  Ltd.,  [IbOoJ  -  K..B.  Z^o. 
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tract  is  \nu\}  The  stune  result  will  follow  in  the  case  of 
death,  if  the  iusiiraiice  was  really  effected  hv  some  one  who 
had  no  insurable  interest  in  the  life  of  the  assured  ;  and  this 
whether  the  policy  was  made  out  in  the  name  of  the  assured 
or  not.-  Again,  it  is  generally  made  a  condition  precedent 
to  any  liability  on  the  part  of  the  insurance  company  that 
notice  of  any  accident  should  be  promptly  given  to  them  at 
their  head  office :  and  if  so,  the  absence  of  such  notice  is  a 
defence  to  any  action  on  the  policy,''  even  though  it  was 
impossible  to  give  the  required  notice."*  But,  to  produce  this 
result,  the  giving  of  such  notice  must  be  expressly  made  a 
condition  precedent  to  liability.'^  The  policy  often  provides 
in  addition  that  the  company  may,  if  it  thinks  fit,  send  its 
ow^n  medical  man  to  attend  or  visit  the  assured,  or  have  a 
post-mortem  examination,  or  require  other  proof  satisfactory 
to  its  directors  of  the  cause  of  death,  of  the  nature  of  the 
accident,  of  the  extent  of  disablement,  etc.  And  com})liance 
with  these  provisions  may  also  be  made  a  condition  pre- 
cedent to  liability.  But  it  must  be  remembered  that  "proof 
satisfactory  to  the  directors"  in  such  a  provision  means 
"proof  which  ought  to  be  satisfactory  to  the  directors,"*^ 
and  that  the  assured  or  his  representative  is  not  bound  to 
forward  any  such  jiroof  after  the  company  has  once  definitely 
repudiated  all  liability."  Lastly,  the  policy  usually  contains 
a  clause  entitling  the  company,  if  it  thinks  fit,  to  have  any 
dispute  referred  to  arbitration  ;  and  if  the  clause  be  drawn  in 
such  a  way  that  no  cause  of  action  accrues  till  the  amount 
payable  has  been  determined  by  arbitration,  then  such  clause 
is  a  condition  precedent,  and  will  afford  an  answer  to  any 
action.-  In  any  arbitration  imder  such  a  clause,  the  arbi- 
trators or  umpire  have  now  full  power  to  state,  in  the  form 

1  See  London   Assurance  Co.   v.   Mansel  (1879),   11  Ch.   D.   363  ;     Thomson  v. 
Weems  and  others  (1881),  9  App.  Gas.  671. 

2  Shilling  v.  Accidental  Death  Insurance  Co.  (1857),  26  L.  J.  Ex.  266  :    Harse  v. 
Pearl  Life  Assurance  Co.,  [1903]  2  K.  B.  92. 

3  In   re   Williams  and   Lanes,   and  Torks.    Accident  Insurance  Co.    (1903),   51 
W.  R.  222. 

*  Cassel  V.    Lanes,   and  Yorks.    Accident  Insurance  Co.    (1885),   1   Times  L.   R. 
495  ;    Cawley  v.  Sational  Employers'  Association  (1885),  1  C.  &  E.  597. 

5  Stoneham  v.  Ocean   Accident  Assurance  Co.  (1887),   19  Q.  B.  D.  237. 

6  Braunstein  v.  Accidental  Death  Insurance  Co.  (1861),  31  L.  J.  Q.  B.  17. 

'  Shiells  V.   Scottish   Assurance  Corporation   (1889),   16  Rettie  (Sc.)     1014. 
8   Caledonian  Insurance  Co.  v.  Gilmour,  [1893]  A.  C.  85. 
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of  a  special  case  for  the  opinion  of  the  Court,  any  question 
of  law  arising  in  the  course  of  the  reference.^ 


Assurance  against  Employers'  Liability. 

There  is  another  form  of  accident  insurance  which  has 
become  common  since  the  passing  of  theEmployers' Liability 
Act,  1880,  and  the  subsequent  Workmen's  Compensation 
Acts.  Under  this  form  of  insurance  the  insurer  undertakes 
to  indemnify  the  assured  against  any  liability  which  he  may 
incur  for  damages  or  costs  in  case  any  one  in  his  employ 
should  be  accidentallyinjured  and  should  claim  compensation 
from  his  employer.  The  premium  payable  is  usually  calcu- 
lated in  the  form  of  a  percentage  on  the  total  amount  of  wages 
paid  by  the  employer,  but  on  scales  that  vary  according  to 
the  risks  of  the  particular  trade  which  he  carries  on.  These 
policies  also  must  bear  a  penny  stamp.-  The  provisions  of 
the  Life  Insurance  Acts,  1870  to  1872,  are  extended  to 
companies  undertaking  employers'  liability  business.^  So, 
too,  policies  are  now  issued  to  the  owners  of  public  vehicles 
indemnifying  them  against  all  claims  by  persons  who  may  be 
injured  by  any  accident  when  entering,  riding  in  or  alighting 
from,  such  vehicles.  The  owner  of  any  private  carriage  may 
also  be  indemnified  against  the  carelessness  of  his  coachman, 
but  not  against  negligence  of  his  own. 

All  these  are  contracts  of  indemnity,  and  are  regulated  by 
the  same  rules  as  fire  and  marine  insurance ;  the  principle  of 
contribution  is  applicable  ;  and  the  liability  of  the  insurer 
depends  on  the  antecedent  liability  of  the  assured.  Unless 
the  person  injured  has  a  valid  claim  for  compensation  against 
the  assured,  either  at  common  law  or  under  the  statute,  the 
assured  has  no  insurable  interest  and  therefore  no  claim 
under  the  policy.  The  word  "accident"  in  such  a  policy 
means  any  injury  in  respect  of  which  compensation  is 
properly  claimed  from  the  plaintiffs. 

1  52  &  53  Vict.  c.  49',  ss.  7,  19  ;  Isitt  v.  Railway  Passengers  Assurance  Co.  (1889), 
22  Q.  B.  D.  504. 

2  62  &  63  Vict.  c.  9,  s.  11,  overruling  the  decisioa  in  Lancashire  Insurance  Co. 
V.  Commissioners  of  Inland  Revenue,  [1899]  1  Q.  B.  353. 

'   By  the  Assurance  Companies  Act,  1909  (9  Edw.  VII.  c.  49). 
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We  liave  already  discussed  generally  the  cases  in  which  an  employer  is 
liable  under  the  Employers'  Liability  Act,  1880,  and  the  Workmen's 
Compensation  Act,  IDOfi,  resjx-ctively  for  personal  injuries  caused  to  his 
workmen  by  any  accident  arising  out  of  and  in  the  course  of  their  employ- 
ment.^ There  has  been  much  discussion  as  to  the  precise  meaning  of  the 
word  "accident"  under  these  Acts.  All  the  cases,  up  to  April,  1905, 
will  be  found  collected  in  the  arguments  and  judgments  in  the  case  of 
Brwton's,  Lf<f.  v.  Turveijr  In  that  case  a  workman  who  had  been 
employed  in  sorting  wool  died  of  anthrax,  caused  by  a  bacillus  i)assing  from 
the  wool  into  the  corner  of  his  eye;  and  the  Court  held  that  it  was  a  case 
of  "injury  by  accident  "  within  the  meaning  of  the  Act.  "  AVhen  some 
affection  (tf  our  physical  frame  is  in  anyway  induced  by  an  accident,  we 
must  be  on  our  guard  that  we  are  not  misled  by  medical  phrases  to  alter 
the  proper  application  of  the  phrase  'accident  causing  injury,'  because  the 
injury  inflicted  by  accident  sets  up  a  condition  of  things  which  medical 
men  describe  as  disease."^  "  The  accidental  character  of  the  injury  is  not, 
I  think,  removed  or  displaced  by  the  fact  that,  like  many  other  accidental 
injuries,  it  set  up  a  well-known  disease,  which  was  immediately  tlie  cause  of 
death."  ^  The  reasons,  however,  given  by  Lord  Robertson  for  his  dissenting 
judgment  deserve  careful  consideration. 

Since  this  decision  a  case  occuiTcd  in  which  a  workman,  who  in 
the  course  of  his  employment  was  stationed  close  to  an  open  hatch- 
way, was  seized  with  an  epileptic  fit,  and  consequently  fell  into  the 
hold  and  was  injured  ;  it  was  held  by  the  Court  of  Appeal  that  he  was 
entitled  to  recover  compensation  under  the  Act.*  Again,  where  the 
engine-driver  of  a  train  was  injured  by  a  stone  intentionally  thrown 
at  the  engine  by  a  boy  standing  on  a  bridge  over  the  railway,  it 
was  held  by  the  Court  of  Appeal  that  the  injury  was  caused  by  an 
accident  within  the  meaning  of  the  Act  of  1897.  •  In  Steel  x.  CanwwU, 
Laird  th  Co.,  Ltd.,''  a  workman  whose  employment  necessitated  the  hand- 
ling of  white  and  red  lead  gi'adually  accumulated  lead  in  his  system, 
with  the  ultimate  result  that  he  suffered  from  lead-poisoning  which 
produced  partial  paralysis  and  incapacity  for  work.  Mathew,  L.  J.,  was 
of  opinion  that  this  was  not  an  accident  within  the  meaning  of  the 
Act.  The  other  two  members  of  the  Court  expressed  no  opinion  on 
this  point,  but  Collins,  M.  E.,  said :  "  It  appears  that  an  accident 
must  be  a  mishap  from  which  the  element  of  haphazard  is  to  be  eliminated, 
and  the  word  at  the  same  time  is  to  be  treated  as  being  used  in  its  popular 
and  ordinary  sense."  ^ 

1  See  ante,  pp.  8fi8— 874, 

»  [190.-.]  A.  C.  2S(>.  See  also  Brodericli  v.  L.  C.  C,  [1908]  2  K.  B  807  ;  Eke  v. 
Hart-Ihjhe.  ri91(i]  2  K.  B.  677;  Scott  v.  Pearson,  [1916]  2  K.  B  61  ;  Pyprr  v. 
Manclip^tiT  Uiwrx.  Ltd.,  ih.,  691. 

»  Prr  Lord  Flalsbury,  L.  C,  [1905]  A.  C.  at  p.  233. 

*  Per  Lord  Macnaghtcn,  ib.,  at  p.  234. 

5  Wickf  V.  Dowell  ^-  Co.,  Ltd..  [190.5]  2  K.  B.  225. 

«    Challis  V.  L.  ^  S.   W.  Ry.  Co.,  [190.5]  2  K.  B.  154. 

7   [190.-. J  2  K.  B.  232. 

«  []90.-,|  2  K.  B.  at  p.  236  ;  and  now  see  Yates  v.  South  Kirby,  »c..  Collie riet, 
£1910]  2  K.  B.  538. 
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"Wliere  a  workman  in  the  employment  of  a  firm  of  shipbuilders,  while 
engaged  in  tightening  a  nut  with  a  spanner,  suddenly  fell  down  dead,  and  the 
post-mortem  examination  showed  that  the  man  was  suffering  fi'om  a  very 
large  aneurism  of  the  aorta,  and  that  he  died  from  rupture  of  the  aorta 
which  was  probably  caused  by  his  pressing  heavily  on  the  spanner,  it  was 
held  by  a  majority  of  the  House  of  Lords  that  this  was  an  "accident" 
within  the  meaning  of  the  Act  of  1906.^ 

It  is  usual  to  insert  in  policies  of  assurance  against 
employers'  liability,  clauses  protecting  the  company  against 
any  change  in  the  trade  of  the  employer  or  his  mode  of 
conducting  it,  and  also  a  proviso  obliging  him  to  defend 
any  action  brought  against  him  by  his  workman,  if  the 
company  requires  him  so  to  do,  and  forbidding  his  com- 
promising the  action  or  paying  any  compensation  to  the 
workman  without  the  consent  of  the  directors.  The  policy 
also  frequently  requires  the  employer  to  give  immediate 
notice  to  the  company  at  their  head  office  of  any  accident 
causing  injury  to  a  workman  in  his  employ,  and  stipulates 
that  time  shall  be  of  the  essence  of  such  condition.  Notice 
by  telephone  to  the  person  who  introduced  the  employer 
to  the  company  has  been  held  not  to  be  notice  to  the 
company  within  the  meaning  of  this  condition.'^ 

There  are  many  other  contracts  of  assurance  in  common 
use.  Householders  often  insure  themselves  against  losses  by 
burglary  and  theft.  The  conditions  of  such  policies  are 
similar  to  those  of  fire  insurance.  The  rights  of  the  parties, 
of  course,  depend  on  the  express  terms  of  their  agreement. 

Thus  the  policy  often  excludes  any  claim  for  loss  by  theft  or  robbeiy  com- 
mitted by  members  of  the  assured's  household,  business  staff  or  other  inmates 
of  the  insured  premises.^  Where  the  policy-holder  was  insured  against 
the  risk  of  "  theft  following  upon  actual  forcible  and  violent  entry  upon  the 
premises,"  and  a  thief  in  the  early  morning  entered  the  premises  by  merely 
turning  the  handle  of  an  unlocked  and  unbolted  door,  it  was  held  that  the 
loss  was  not  due  to  "  actual  forcible  and  violent  entry,"  and  therefore  it  was 
not  covered  by  the  policy.^     Where  a  burglary  occurred  after  a  proposal 

1   Clover,  Clayton  4'  Co.,  Ltd.  v.  Hughes,  [1910]  A.  0.  242. 
"  In  re  Williams  and  Lanes.,  ^c,  Insurance  Co.  (1903),  51  W.  R.  222. 
'  Saqui  v.  Steams  and  others,  [1910]  W.  N.   Ii7. 

^  In  re  George  and  Goldsmiths,  ^c.,  Insurance  Association,  Ltd.,  [1899  J  1  Q.  B. 
695. 
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for  burglary  insurant  was  accepted,  but  before  a  policy  bad  been  formally 
executed  under  tbe  seal  of  the  company,  it  was  held  that  there  was  a 
completed  contract  of  insurance,  jiltlioufijh  the  policy  remaiued  in  the 
hands  of  tlie  company  and  notliinjr  had  yet  been  paid  by  way  of  premium  ; 
for  the  policy  recited  that  a  prciniura  had  been  paid,  and  the  insurers 
were  therefore  held  to  have  waived  prepayment.^ 

There  is  another  kind  of  insurance  known  as  guarantee 
insurance.  A  common  example  of  this  is  where  a  man  seeks 
to  enter  into  the  employ  of  another,  and  an  assurance  company 
guarantees  his  honesty  and  tideiity.  A  policy  is  drawn  up, 
wherehy  the  com])any  undertakes  to  recoup  the  employer  any 
loss  which  he  may  suffer  through  the  servant's  dishonesty  to 
the  extent  of  the  sum  secured  by  "the  policy.  The  annual 
premium  required  varies  with  the  nature  of  the  employment, 
the  duties  to  be  performed  and  the  amount  of  security 
required.  These  policies  differ  from  other  insurances  in  that 
inrwocentconceahnent  by  the  assured  of  material  facts  does  not 
avoid  the  contract,  but  if  the  concealment  be  fraudulent  the 
contract  may  be  set  aside.-  Such  contracts  usually  provide 
that  the  employer  shall  give  notice  to  the  company  of  any  dis- 
honest act  of  his  servant  within  a  specified  time,  but  even 
without  such  provision  the  employer  is  bound  to  communicate 
to  the  insurer  any  knowledge  or  suspicion  of  dishonesty. 

By  an  assurance  policy  of  a  very  similar  kind  companies 
often  guarantee  the  solvency  of  a  trader  or  become  sureties  for 
the  payment  of  the  [irincipal  or  interest  due  on  any  mortgage, 
debenture  or  other  dei)t.  Companies  wdiich  carry  on  assur- 
ance ])usiness  must  perform  certain  statutory  obligations  in 
respect  of  deposit,  audit,  accounts  and  other  matters." 

'  Robi'rtx  V.  Security  Co..  LtL,  [1897]  1  Q.  B.  111. 

*  Xorth  BrUish  Imiirance  Co.  v.   Lloijd  (1855),   10  Exch.  523  :     Lee  v.  Jones 
(18G2),  17  C.B.N.  S.  482. 

*  See  the  Assurance  Companies  Act,  1909  (9  Edw.  VII.  c.  49). 
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implied  contracts  and  quasi-contracts. 

Every  true  contract  is  founded  upon  the  consent  of  the 
parties.  As  a  rule,  such  consent  is  given  expressly,  though 
in  many  cases  it  is  implied.  If  the  terms  of  the  contract  are 
written  down  or  declared  at  the  time  of  making  it,  it  is  an 
express  contract.  But  we  can  often  infer  from  the  circum- 
stances of  the  case  and  the  conduct  of  the  parties  what  their 
intentions  were,  although  they  have  not  stated  them  in  so 
many  words  ;  and  the  agreement  thus  arrived  at  is  an  implied 
contract,  which  the  law  will  enforce  whenever  the  intentions 
of  the  j)arties  are  clear. 

A  promise  will  be  implied  in  a  great  variety  of  very  different  ciroim- 
stances.  If  A.  takes  his  seat  in  a  tramcar  and  the  car  starts,  he  mnst  pay 
the  conductor  at  least  tlie  fare  to  the  next  stopping-place  ;  for  by  his 
conduct  he  has  tacitly  agreed  so  to  do.  Where  a  person  buys  an  article 
and  its  price  is  not  definitely  fixed  at  the  time  of  the  purchase,  he  will  be 
deemed  to  have  intended  to  pay  its  market  value  or  what  it  is  fairly  worth. 
So  if  A.  employs  B.  to  do  some  business  or  to  execute  some  work  for  hiin 
without  any  express  agreement  as  to  B.'s  remuneration,  it  will  be  assumed, 
in  the  absence  of  special  circumstances,  that  A.  intended  to  pay  him  so 
much  as  his  services  deser\ed. 

The  same  rule  applies  whenever  one  man  avails  himself  of  the  benefit  of 
any  work  done  for  him  by  another,  although  without  his  express  authority  or 
request.  If  a  carpenter  makes  a  bookcase  for  A.  under  the  mistaken 
impression  that  A.  had  oidered  him  so  to  do,  and  the  bookcase  is  erected 
iu  A.'s  library  and  used  by  him,  A.  must  pay  him  a  fair  price  for  it.  If 
a  wine  merchant  sends  wine  to  A.'s  house,  which  A.  drinks,  he  must  pay 
for  it,  though  he  never  ordered  it.^ 

Again,  if  C.  employs  D.  as  his  agent  in  a  certain  transaction,  the  law 
will  imply  an  undertaking  by  C.  to  indemnify  D.  against  all  losses,  damages 
and  expenses  properly  incurred  by  him  iu  the  transaction.  And  generally, 
whenever  C.  requests  D.  to  do  any  lawful  act  which  may  involve  him  iu 
personal  liability,  C.  will  be  deemed  to  have  undertaken  to  indemnify  D. 
against  all  the  natural  consequences  of  D.  complying  with  his  request.- 

1  Cf.  Hart  V.  Mm>(  (1846),  15  M.  &  W.  85  ;  llamsJen  and  Can-  v.  CkcMuni  (1913), 
110  L.  T.  274. 

2  Buijdale  v.  Lovering  (1875),  L.  R.  10  C.  P.  196  ;  Palmer  v.  Wick  Steam 
Shipping  Co.,  [1894]  A.  C.  318,  324;  Cory  4-  Son,  Ltd.  v.  Lainhton  and  Hetton 
CollierieK  (1916),  86  L.  J.  K.  B.  401. 
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Whenever  A.  gives  B.  an  unconditional  acknowledgment  that  he  owes  B. 
a  definite  sum  of  money,  such  as  an  I  0  U,  the  acknowledgment  imports  a 
promise  to  pay.^  So  if  A.  owes  B.  various  small  sums  of  money  and  B. 
owes  A.  other  sums  of  money,  and  the  two  meet  and  go  into  their  cross- 
acvouuts,  setting  off  what  A.  owes  B.  against  what  B.  owes  A.,  and  then 
strike  a  balance,-  the  law  will  imply  a  promise  by  the  party  against  whom 
such  balance  is  found  to  pay  that  amount  to  the  other  party ;  for  other- 
wise the  whole  i)erforraance  would  be  meaningless.  Neither  the  acknow- 
ledgment nor  the  settled  account  need  contain  an  express  promise  to 
pay,  for  this  is  implied  from  the  conduct  of  the  parties.  In  both  cases, 
however,  it  will  be  open  to  the  defendant  to  prove  that  there  was  a 
mistake  in  the  figures,^  or  that  the  money  was  not  yet  due,"*  ©r  that  the 
consideration  for  the  debt  had  failed,^  or  never  existed,*^  or  was  illegal.' 

If  a  man  pays  a  debt  due  from  a  friend  without  any  request 
from  him  so  to  do,  he  cannot  claim  the  money  from  his  friend ; 
for  the  law  does  not,  as  a  rule,  allow  one  man  to  make  himself 
the  creditor  of  another  without  the  latter' s  consent.^  But  if  a 
man  request  his  friend  to  pay  his  debt  for  him,  the  law  will 
imply  a  promise  to  repay  the  amount ;  for  that  was  no  doubt 
the  intention  in  the  debtor's  mind  when  he  made  the  request. 

If  A.  asks  B.  to  become  surety  for  him  to  C.  and  B.  does  so,  with  the 
result  that  both  A.  and  B.  are  compellable  to  pay  money  to  C. — A.  being 
primarily  liable  and  B.  only  as  surety  for  A. — then,  if  B.  is  compelled  to 
pay  the  money,  he  can  recover  it  back  from  A.,  a  promise  so  to  pay  it  being 
implied  from  the  request  that  he  should  become  a  surety .^  So  if  two  or  more 
persons  are  jointly  liable  under  the  same  contract,  and  one  of  them  under 
legal  compulsion  pays  the  whole  of  the  joint  debt,  he  is  entitled  to  contri- 
bution from  the  others.^** 

But  a  man  cannot  recover  money  which  he  lias  voluntarily  paid  for 
another,  although  that  other  might  have  been  compelled  to  pay  it.^^  Thus 
if  two  houses,  separately  sub-demised,  are  included  in  one  lease  and  one 
8ub-les.see  is  compelled  to  pay  the  whole  of  the  head-rent,  he  cannot  recover 
anything  from  the  other.^'-  And  if  one  of  two  tenants  in  common  repairs 
the  common  property,  he  cannot  sue  the  other  for  contribution.^^ 

1  Irving  v.  Veitch  (1837),  3  M.  &  W.  90  ;  Buck  v.  Hurst  (1866),  L.  R.  1  0.  P. 
297. 

*  This  is  callol  "settlinfj  an  account." 

»  Perry  v.  Attwood  (185G),  6  E.  &  B.  691. 

*  Lemrre  v.  Elliott  (18G1),  6  H.  &  N.  656. 

*  Jacobs  V.  B'isher  (184r,),  1  C.  B.  178. 

«    Kennrdy  v.   liroun  (1863).    13  C.   B.  N.   S.  677. 

">    Rose  V.  Savory  (183l.),  2  Biag.  N.G.  146. 

"    Andrew  v.  Bridijman,  [1908]  1  K.  B.  596. 

»  Roberts  v.  Crowe  (187::).  L.  R.  7  C.  P.  629, 
10  Holmes  v.  Williamson  (1817),  6  M.  &  S.  158. 
"  England  v.  Marsden  (1866),  L.  R.  1  C.  P.  529. 

"    Hunter  v.  Hunt  (1845),  1  C.  B.  300  ;  Johnson  v.  Wild  (1890),  40  Ch.  D.  146. 
>»  Lriyk  V.  Dickeson  (1884),  15  Q.  B.  D.  60. 
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In  all  the  above  instances  a  promise  is  implied  as  an 
inference  of  fact.  But  there  are  many  cases  in  which  it 
would  be  absm-d  to  pretend  that  either  party  had  any  inten- 
tion of  entering  into  any  contract  or  making  any  promise  to 
pay  or  refund  money.  In  such  cases,  therefore,  no  contract 
can  be  implied  without  having  recourse  to  a  wholly  unneces- 
sarylegal  fiction ;  and  yet  it  may  be  clearly  just  and  equit- 
able that  one  party  should  pay  or  refund  the  money  in 
question.  The  defendant  has,  in  fact,  made  no  contract, 
nor  committed  any  tort ;  the  circumstances  are  inconsistent 
with  the  idea  that  he  ever  intended  to  do  what  the  Court 
now  thinks  he  ought  to  do.  The  law,  therefore,  in  order  to 
give  the  plaintiff  a  remedy,  assimilates  to  contracts  cases 
in  which  there  clearly  is  in  fact  no  contractual  relation 
whatever  between  the  parties.  These  we  may  best  describe 
as  "quasi-contracts" — for  that  term  in  itself  denotes  that 
they  are  not  contracts  at  all,  but  that  it  is  convenient  to 
treat  them  as  if  they  were.  The  law,  desiring  to  do  wHat 
is  right  between  the  parties,  gives  a  remedy  analogous  to, 
and  in  the  form  of,  an  action  on  a  contract,  because  otherwise 
no  remedy  would  exist. 

The  best  illustration,  probably,  of  a  quasi-contract  is  the  time-honoured 
instance  known  to  the  Roman  Law  as  IndehiU  Solutio.^  Suppose  A.,  who 
owes  B.  £5,  meets  C,  who  strongly  resembles  B.,  and  thrusts  the  money 
into  his  hand,  saying,  "  Here  is  the  money  I  owe  you."  If  C.  retains  the 
money  paid  to  him  in  such  circumstances,  he  commits  no  tort ;  he  has 
made  no  misrepresentation  ;  he  has  said  nothing  to  lead  A.  to  suppose  that 
he  is  B.  Yet  there  clearly  ought  to  be  some  remedy  to  compel  C.  to  refund 
the  money.  In  such  a  case  the  common  law  of  England  construes  this  to 
be  money  had  and  received  for  the  use  of  the  person  who  paid  it  by  mistake, 
and  allows  him  to  bring  an  action  quasi  ex  contractu  to  recover  it,  although 
there  is  no  possible  ground  for  implying  that  the  recipient  ever  promised  to 
repay  it. 

The  principle  underlying  this  class  of  cases  is  admirably  explained  by 
Lord  Mansfield,  in  his  judgment  in  Moses  v.  Macferlan  :  ^  "  This  kind  of 
equitable  action,  to  recover  back  money  which  ought  not  in  justice  to  be 
kept,  is  very  beneficial  and  therefore  much  encouraged.  It  lies  only  for 
money  which,  ex  aequo  et  bono,  the  delendant  ought  to  refund.  It  does 
not  lie  for  money  paid  by  the  plaintiff,  which  is  claimed  of  him  as  payable 

^  Justinian  Institutes,  Book  III.,  Title  xxvii.,  6. 
2   (1760),  2  Burr,  at  p.  1012. 
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in  point  of  honour  and  lionesty,  altliouo^h  it  could  not  have  been  recovered 
from  him  by  any  course  of  law — as  in  payment  of  a  debt  barred  by  the 
Statute  of  Limitations,  or  contracted  during  his  infancy,  or  to  the  extent 
of  principal  and  legal  interest  upon  an  usurious  contract,  or  for  money 
fairly  loft  at  play  ;  because  in  all  these  cases  the  defendant  may  retain  it 
with  a  safe  conscience.,  thongh  by  ix)sitive  law  he  was  barred  from  recover- 
ing. But  it  lies  for  money  paid  by  mistake  ;  or  upon  a  consideration 
which  happens  to  fail  ;  or  for  money  got  through  imposition  (express  or 
implied),  or  extortion,  or  oppression,  or  an  undue  advantage  taken  of 
the  plaintiff's  situation,  contrary  to  laws  made  for  the  protection  of  persons 
under  those  circumstances.  In  one  word,  the  gist  of  this  kind  of  action  is, 
that  the  defendant,  upon  the  circumstances  of  the  case,  is  obliged  by  the 
ties  of  natural  justice  and  equity  to  refund  the  money." 

This  passage  from  the  judgment  of  Lord  Mansfield  was  cited  with 
approval  in  Bradford  Cor^wrafwn  v.  Ferrand'^  by  Farwell,  J.,  who  adds, 
"  Baron  Martin,  in  Freeman  v.  Jeffries,^  explains  actions  quasi  ex  conirachi 
thus  :  '  But  for  a  long  time  implied  contracts  have  been  admitted  into  the 
law,  where,  a  transaction  having  taken  place  between  parties,  a  state  of 
things  has  aiisen  in  reference  to  it  which  was  not  contemplated  by  them, 
but  is  such  that  one  party  ought  in  justice  and  fair  dealing  to  pay  a  sum 
of  money  to  the  other.'  " 

Again,  Lindley,  L.  J.,  remarks  in  In  re  Rhodes,  Rhodes  v.  Rhodes,^ 
owing  to  the  "  unfortunate  terminology  of  our  law,  .  .  .  the  expression 
'  implied  contract '  has  been  used  to  denote  not  only  a  genuine  contract 
established  by  inference,  but  also  an  obligation  which  does  not  arise  from 
any  real  contract,  but  which  can  be  enforced  as  if  it  had  a  contractual 
origin.  Obligations  of  this  class  are  called  by  the  civihans  oNigationes 
quasi  ex  ronlraduy  In  Guardians  of  Birkenhead  Union  v.  Brookes.* 
Darling,  J.,  quoted  this  passage  with  approval,  and  added,  "  Now  I  under- 
stand that  to  mean  that  they  are  obligations,  and  they  are  imposed  by  the 
law.  They  do  not  rest  upon  contract  at  all  ;  they  do  not  rest  upon  any 
supposed  contract  at  all.     They  rest  upon  simple  obvious  justice." 

These  cases,  which,  for  want  of  a  better  name,  we  group 
under  the  title  quasi-contracts,  are  of  great  variety.  They 
are  not  true  contracts  ;  many,  indeed,  are  more  closely- 
akin  to  torts ;  otliers  are  based  upon  general  principles  of 
fMjuity.  They  are.  however,  obligations  which  our  Courts 
of  law  and  of  equity  will  enforce.  But  we  can  only  in  this 
chapter  deal  in  any  detail  with  those  instances  which  fall 
under  the  three  following  heads  : — 

1  L1902J  2  Ch.  at  p.  6r,2  ;  and  see  the  remarks  of  Tindal,  0.  J.,  ia  Tregoning  v. 
Attenborough  (1830),  7  Bing.  at  p.  !'8,  and  Sinclair  \.  Jirou/ham,   [litHl  A.  C.  at 

2  (18C9J,  L.  R.  4  Ex.  at  p.   199. 

3  (1890),  44  Ch.  D.  at  p.  107. 
*  (1906),  Oi>  L.  T.  at  p.  362. 
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(i.)  Money  received  by  the  defendant  for  the  use  of  the 

plaintiff, 
(ii.)   Penal  actions, 
(iii.)  Foreign  judgments. 


(i.)    Mfnu'ii  Pn'ceici'd  toy  the   Use  of  the  Plaintif. 

Under  the  old  system  of  pleading,  the  plaintiff  frequently 
inserted  in  his  declaration  a  count  for  money  payable  by  the 
defendant  to  the  plaintiff  for  money  received  by  the  defen- 
dant for  the  use  of  the  plaintiff.^  This  was  one  of  the  most 
comprehensive  and  elastic  of  the  forms  of  action  under 
which  money  could  be  claimed.  It  is  still  applicable 
wherever  the  defendant  has  received  a  definite  sum  of 
money  which  in  justice  and  equity  belongs  to  the  plaintiff. 

Whenever  the  plaintiff  has  paid  money  to  the  defendant  for  a  considera- 
tion which  has  wholly  failed,  it  may  be  recovered  by  him  as  money  received 
to  his  use,'^  e.f/.,  if  he  has  paid  the  defendant  money  for  a  worthless  cheque,' 
or  under  a  contract  of  sale  whicli  has  been  rescinded,^  or  which  the  defen- 
dant could  not  complete.^  80  if  a  principal  has  handed  money  to  his 
agent  to  be  employed  in  a  particular  mamier  and  such  expenditure  sub. 
sequently  l)ecomes  unnecessary,  or  if  the  authority  of  the  agent  be  revoked 
before  he  has  spent  the  money,  the  principal  may  recover  it.^  In  such 
cases,  however,  the  failure  of  consideration  must  be  complete  in  order  to 
entitle  the  plaintiff'  to  recover  the  money  he  had  paid  over  to  the 
defendant.''' 

If  the  plaintiff  has  paid  the  defendant  money  under  a  mistake  of  fact,  or 
by  reason  of  an  excusable  forgetfulness  of  fact,  he  may  recover  it  back  from 
the  defendant  as  money  received  to  his  use.^ 

If  a  man  wrongfully  usurps  the  office  of  another  and  receives  the  emolu- 
ments annexed  to  it,  that  other  may  recover  the  emoluments  as  money  had 
and  received  to  his  use.  Similarly,  if  a  man  receives  the  fees  attached  to  an 
office  which  he  holds  under  a  void  appointment,  such  fees  may  be  recovered 

1  This  was  one  of  the  common  counts  in  '■  Indelitatus  Assumpsit .''  A  "declaration  " 
was  the  name  formerly  ^l\Qn  to  what  is  now  called  a  statement  of  claim. 

2  Straton  t.  Rastall  (1788),  2  T.  R.  366. 

3  Woodland  v.  Fear  (1857),  26  L.  J.  Q.  B.  202. 

^  Blackhuni  v.  Smith  (18i8),  2  Exch.  7SH  ;  Simmons  v.  Hesdtine  (I808),  28 
L.  J.  C.  P.  129. 

5  Goabell  v.  Archer  (1835),  2  A.  &  E.  500.  ,.    ^  ^ 

6  Taylor  v.  Lendey  (1807),  9  East,  49  ;  Fletcher  v.  Marshall  (1846),  lo  M.  <k  W. 
755. 

7  Nicholson  v.  Ricketts  (1860),  29  L.  J.  Q.  B.  55. 

8  Kelly  V.  Solari  (1841),  9  M.  &  W.  54  ;  Durrani  v.  Ecclesiastical  Commis- 
sioners (1880),  6  Q.  B.  D.  234. 
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iroin  him  l>y  the  person  who  was  validly  appointed  lo  that  office.^  Iftlie 
]>laiutiff  has  paid  under  protest  money  to  the  defendant  in  diseharij:e  of  a 
demand  illeirally  made  upon  iiim,  he  may  recover  it  back  as  money  liad  and 
received  to  his  use  :  for  example,  an  overcharge  demanded  by  a  carrier  for 
carrying  goods,-  or  an  excessive  charge  paid  to  the  steward  of  a  manor  for 
admission  to  copyholds,-^  or  money  improperly  demanded  as  a  toll.'* 

Whenever  money  has  been  wrongfully  obtained  by  the  defendant  through 
duress  of  the  i)laintitf's  i)ei'son  or  his  goods  or  by  any  other  tortious  oppres- 
sion, the  plaintiff  may  waive  the  tort  and  claim  the  money  as  having 
been  received  to  his  use.''  And  the  same  rule  applies  where  the  plaintiffs 
goods  have  been  wrongfully  obtained  and  converted  by  the  defendant  into 
money." 

Money  paid  under  process  of  law  cannot  be  recovered  so  long  as  the  pro- 
cess remains  in  force,  even  though  the  plaintiff  is  now  in  a  position  to  prove 
that  he  paid  in  error  what  he  was  not  legally  bound  to  pay.''  After  a  settle- 
ment under  legal  process  it  would  be  against  public  policy  to  allow  the 
matter  to  be  re-opened.'^  But  where  A.  brought  an  action  against  B.  for 
£125  and  allowed  him  credit  on  the  wi'it  for  £75,  which  A.  mistakenly 
supposed  B.  had  paid  on  account,  and  claimed  only  the  balance,  and  B. 
paid  the  balance  claimed  and  obtained  from  A.  a  receipt  for  the  whole  £125, 
it  was  held  that  A.  could  recover  the  £75  as  B.  knew  that  A.  had  made  a 
mistake,  and  had  taken  an  unfair  advantage  of  it.^ 


(ii.)     Pfiial  Actions. 

There  are  many  acts  which  our  ancestors  desired  to  pro- 
hibit, Ijut  which  they  did  not  wish  to  constitute  felonies 
or  misdemeanours,  as  all  crimes  in  those  days  were  very 
severely  punished.  They  therefore  prohibited  them  by 
passing  a  statute  which  rendered  the  offender  liable  to  pay 
as  a  penalty  a  sum  of  money  to  be  recovered  from  him  by 
a  civil  action.  Such  an  action  was  called  a  penal  action  ; 
the  phiintiff  was  sometimes  the  person  aggrieved  by  the 
act,  sometimes  the  Attorney-General,  but  most  frequently 
a  "  coinnioii    informer."     In   order  to  encourage  common 

1  Howard  v.  Wood  (1G78),  2  Lev.  245  ;  King  v.  Alston  (1848),  12  Q.  B.  971. 

•  Axhmolr  V.  Wainwrujht  (1842),  2  Q.  B.  837  :  Bu.rrn'lalr  v.  G.  \V.  Rii.  Co.  (1858), 
5  C.  B.  N.  S.  .30'J.  ./  V         7r 

3  Traheriie  v.  Gardner  (18.50),  5  E.  &  B.  913. 

*  Waterhounc  v.  Keen  (1825),  4  B.  &  C.  200. 

»  Andi'ij  V.  Jlpynoldx  (MM),  2  Str.  915;  }\'a//r/i<ld  v.  Nr>rbnn([Si{\C,(.}.  B.  276, 
280  :   Gwr„  V.  Cronk,  [iwrr,  1  Q.  B.  L'r,5. 

«  Lamiru'V.  Dorrrll  (\H):,),  2  \A.  Ilaym.  12HJ :  Baniix,  Junr.  and  Sim.s  \.  London 
and  South  WrMcrn  Jtinik,  r  UMin]  1  i).  p..  :.'7o. 

^  Marriott  v.  Hamilton  (1797).  7  1.  I!.  2ti9  :  2  Smiili  L.  C..  12th  eil.,  103. 

8  Moore  v.  Vestry  of  Fulham.  [1895]  1  Q.  B.  399. 

9  Ward  S-  Co.  v.  Wallu,  [1900]  1  Q.  B.  675. 
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informers  to  bring  such  actions  they  were  frequently  allowed, 
if  the  action  succeeded,  to  keep  half  the  penalty  for  them- 
selves on  paying  the  other  half  to  the  King.^  The  statute 
often  expressly  authorised  the  plaintiff  to  bring  an  action  of 
debt  for  the  penalty.  There  was  of  course  no  debt,  but  it  was 
convenient  to  treat  the  matter  as  though  a  debt  existed.  The 
case  is  therefore  clearly  one  of  quasi-contract.  And  in 
modern  times  statutes  have  frequently  imposed  penalties  on 
the  commission  of  acts  which  they  prohibit,  and  direct  the 
manner  in  which  such  penalties  are  to  be  recovered.  The 
Attorney-General  must  sue  for  the  penalty,  unless  the 
particular  statute  expressly  allows  the  person  aggrieved  or 
a  common  informer  to  sue.  Penal  statutes  are  always 
construed  restrictively.- 

Penal  actions  are  not  criminal  proceedings ;  in  form,  at 
all  ev'ents,  they  are  civil  actions  ;  but  in  such  actions  the 
plaintiff  has  no  right  to  administer  interrogatories  oi;,  to 
obtain  discovery  of  documents.^ 

By  2  Wm.  &  M.,  Sess.  1,  c.  5,  any  person  who  commits  a  pound  breach 
or  rescues  any  goods  distrained  for  rent,  whether  he  be  the  owner  of  the 
goods  or  not,  is  liable  to  pay  treble  damages,  which  can  be  recovered  ft'om 
him  by  the  person  aggrieved  in  a  special  action  on  the  case. 

By  11  Geo.  II.  c.  19,  s.  3,  any  tenant  or  lessee,  who  fraudulently  removes 
his  goods  in  order  to  avoid  a  distress  for  rent  by  his  landlord,  and  any 
person,  who  wilfully  and  knowingly  aids  or  assists  him  in  fraudulently 
removing  or  concealing  them,  is  liable  to  pay  double  the  value  of  the  goods 
so  removed  or  concealed,  and  tliis  penalty  can  be  recovered  by  the  landlord 
by  an  action  of  debt. 

So,  if  a  tenant  who  has  been  served  with  a  writ  for  the  recovery  of  the 
demised  premises  does  not  forthwith  gi^'e  notice  thereof  to  the  landlord  or 
his  bailiff,  he  forfeits  three  years'  rack  rent  to  his  landlord,  who  may  recover 
that  sum  in  any  Court  of  common  law  having  jurisdiction  for  the  amount.* 

By  the  Parliamentary  Oaths  Act,    1866,^  it  is  provided  that  "if  any 

1  The  action  was  then  called  a  qui  tarn  action,  as  the  informer  sued  tarn  pro 
domino  rege,  quam  pro  se  ifw.  ■  nn/vn  i  ir   tj 

2  See  the  judgment  of  Fletcher  Moulton,  L.  J.,  in  Monlis  v.  Owen,  [1907J  1  K.  li. 
at  p.  764.  ^    ^     ,  . 

3  Martin  v.  Treacher  (1886),  16  Q.  B.  D.  507  ;  Mayor  of  Derby  v.  Derbyshire 
C.  C,  [1897]  A.  C.  550. 

*  Common  Law  Procedure  Act,  1852,  s.  209.  ^        ^_ 

5  29  &  30  Vict.  c.  19,  s.  5  :  see  Hrudlauqh  v.  Clurlte  (1883),  8  App.  Cas.  .w4  (ni 
which  case  Mr.  Bradlaugh  had  sat  and  voted  without  having  taken  the  oath  and 
had  therefore  clearly  incurred  the  penalty,  but  it  was  held  that  a  common  mtormer 
could  not  bring  an  action  to  recover  the  penalty  as  the  statute  gave  him  no 
interest  therein  either  by  express  words  or  necessary  imphcation),  and  ±orOes  v. 
Samuel,  [1913]  3  K.  B.  706. 
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nieiuber  of  the  House  of  Commons  votes  as  such  in  the  said  House  .  .  . 
without  havin«r  made  and  subscribed  the  oath  of  allegiance  appointed  to  be 
taken,  he  shall  be  subject  to  a  penalty  of  £.')(>()  to  be  recovered  by  action  in 
one  of  Her  Majesty's  superior  Courts." 

Airain,  by  section  41  of  the  County  Courts  Act,  lft88,^  every  registrar, 
treasurer,  high  bailiff  or  other  officer  of  any  county  court,  who  shall  be  by 
himself  or  his  partner,  or  in  any  way,  directly  or  indirectly  concerned  as 
solicitor  or  agent  for  any  party  in  any  proceeding  in  the  county  court,  shall 
for  every  such  offence  forfeit  and  pay  the  sum  of  £50  to  any  person  who 
shall  sue  for  the  same  by  an  action  of  debt. 

By  the  Public  Health  Act,  1875,-  any  person,  who,  not  being  duly 
tjualitied  to  act  as  member  of  a  local  board,  acted  as  such  member,  was 
liable  to  a  penalty  of  £50,  which  could  have  been  recovered  in  a  Court  of 
summary  jurisdiction  by  any  person  by  action  of  debt  :  but  no  one  except 
the  party  aggrieved,  or  the  local  authority  of  the  district  in  which  the 
offence  was  committed,  could  sue  for  the  penalty  without  the  leave  of  the 
Attorney-General.  The  Local  Government  Act,  1804,^  contains  a  similar 
provision  to  the  effect  that  any  person,  who  acts  when  disqualified  as  a 
member  of  a  parish  or  district  council  or  board  of  guardians,  shall  be  liable 
to  a  fine  not  exceeding  £20  recoverable  before  justices  in  the  manner 
provided  by  the  Summary  Jurisdiction  Acts.'* 

In  any  proceeding  for  an  offence  under  the  Rivers  Pollution  Act,  1876."' 
the  county  court  having  jurisdiction  in  the  place  where  the  offence  is  com- 
mitted may  by  summary  order  require  the  offender  to  al)stain  from  the 
commission  of  the  offence,  and  if  he  disobey  such  order  the  judge  may 
impose  on  him  a  penalty  not  exceeding  £50  a  day  for  every  day  during 
which  he  is  in  default  paya])le  to  the  person  complaining,  such  penalty  to 
be  enforced  in  the  same  manner  as  any  debt  adjudged  to  be  due  by  the 
Court. 

Various  statutes  have  defined  the  limit  of  time  within  which  penal 
actions  could  be  brought.  By  ?>  &  4  Will.  IV.  c.  42,  s.  3,  the  time  (unless 
otherwise  .specified  by  a  particular  statute)  is  limited  to  a  period  of  two 
years  from  the  arising  of  the  cause  of  action.* 

(iii.)    Fftri'iijii  Jiuhjmcnt^. 

The  judgment  of  an  English  Court,  as  we  have  seen,' 
cannot  properly  be  called  a  contract,  for  it  is  not  founded 
upon  any  agreement  between  the  parties.  Such  a  judgment 
is  an  act  of  the  Court,  which  imposes  an  obligation  on  an 
unwillmg  party.     On  such  an  ol)ligation  no  action  can,  as 

1  5)  &  52  Vict.  c.  43. 

2  38  &  39  Vict.  c.  '.5,  s.  253. 

3  :>Ct  k  57  Vict.  c.   73,  s.  40. 

«  Sco  42  &  43  Vict.  c.  49,  s.  51. 

6  39  &  40  Vict.  c.  75,  s.  10. 

*  See  Rnbivgov  v.  Curreij  (1881),  6  Q.  B.  D.  21. 

7  Ant,,  p.  M,S. 
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a  rule,  be  brought ;  none  is  necessary,  for  the  judgment 
can  itself  be  immediately  enforced. 

But  a  foreign  judgment  stands  on  a  different  footing.^ 
It  can  only  be  enforced  here  by  bringing  a  second  action  on 
it,  as  though  it  were  a  contract.  It  is  not  a  contract,  but 
it  is  convenient  to  treat  it  as  such.  It  is  not  strictly  in 
this  country  res  jiidicatd,  and  therefore  does  not  create  an 
absolute  estoppel.  Nevertheless  it  is  practically  conclusive 
between  the  parties  on  the  merits. 

The  above  observations  apply  only  to  civil  actions  in  a  foreign  Court. 
International  law  prohibits  Courts  of  justice  from  executing  the  penal 
judgments  of  another  country.  But  where  the  foreign  proceeding  is  in  its 
nature  both  civil  and  criminal — i.e.,  where  the  person  injured  by  the  crime 
can  in  the  same  proceeding  reco\er  damages  from  the  offender — the  judg- 
ment for  damages  can  be  enforced  in  England.- 

A  foreign  judgment  does  not  create  a  merger  so  as  to  extinguish  the 
original  cause  of  action.^  Thus,  to  such  an  action  on  the  original  grounds 
it  would  not  be  a  good  plea  to  show  a  judgment  against  the  defendant  in 
a  foreign  Court  on  the  same  gn^inds,  unless  the  plea  also  alleged  satisfac- 
tion by  payment  of  the  sum  recovered.'*  But  it  would  be  a  good  defence 
to  show  a  judgment  in  a  foreign  Court  against  the  plaintiff.' 

A  foreign  judgment  for  a  fixed  amount  establishes  a  debt 
of  which  the  foreign  judgment  will  be  at  least  .pr?'»ia  facie 
evidence.  Every  presumption  will  be  made  in  favour  of  such 
a  judgment ;  it  will  be  presumed  that  the  foreign  Court  had 
jurisdiction  over  any  matter  which  it  entertained.'^  It  is  no 
defence  that  the  foreign  Court  made  a  mistake  either  in  its 
own  law  or  in  ours.''  This  is  so  apparently  whether  such  a 
mistake  appear  on  the  face  of  the  record  or  not,^  or  whether 
the  defendant  was  or  was  not  guilty  of  lacht^s  in  bringing  the 
English  law  before  it  in  evidence.  For  a  foreign  Court 
must  be  presumed  to  know  its  own  law ;  and  English  law 

1  And  for  this  purpose  a  Scotch,  Irish  or  Colonial  judgment  is  a  foreign  judg- 
ment. But  Scotch  and  Irish  judgments  may  be  registered  here  and  enforced  under 
the  Judgments  Extension  Act,  1868  (31  &  32  Vict.  c.  54),  without  the  necessity  of 
commencing  a  fresh  action  in  England. 

»  Rauint  V.  Fi.-<rhfi);  [1911]  2  K.  B.  ;t3.  ^     _,. 

»  Smith  V.  Nicholls  (1839),  5  Bing.  X.  C.  208  ;  Bank  of  Australasia  v.  Harding 
(1850),  9  C.  B.  661  ;    Bank  of  Australasia  v.  Nias  (1851),  16  Q.  B.  717. 

*   Barber  v.  Lamb  (1860),  29  L.  J.  C.  P.  234. 

5  Ricardo  v.  Garcias  (1845),  12  CI.  &  F.  368. 

6  Houlditch  V.  Marquis  of  Donegal  (1831),  8  Bli.  N.  S.  301  ;  Henderson  r. 
Henderson  (1844),  6  Q.  B.  288. 

"   Pembert&n  v.  Hughes,  [1899]  1  Oh.  781. 

'^   But  see  Robertson  v.  Struth  (1844),  5  Q.  B.  941. 
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in  a  foreign  country  is  a  mere  question  of  fact  to  be  proved 
before  the  Court  like  any  other  fact/  and  the  Court  which 
tries  the  question  is  the  ])est  judge  of  facts. " 

But  the  judgment  of  a  foreign  Court  may  be  impeached 
here, 

(i.)  if  the  foreign  Court  knowingly  and  perversely  refused 
to  act  on  the  English  law  proved  before  it  in  matters 
which  it  acknowledged  should  be  governed  by  English 
law  ;  •'  or 

(ii.)  if  the  judgment  be  not  final  and  conclusive  on  the 
face  of  it  ;  ^  or 

(iii.)  if  the  judgment  be  "  contrary  to  the  first  principles 
of  reason  and  justice."  ^  It  is  not  sufficient  to  show  that 
the  plaintiff  could  not  have  succeeded  if  he  had  brought 
his  action  here.  It  is  doubtful  whether  a  foreign  judg- 
ment upon  a  contract  which  by  English  law  is  illegal 
or  immoral  will  be  enforced  in  England.*^     Or 

(iv.)  if  the  judgment  be  proved  to  have  been  obtained  by 
fraud  ; "  or 

(v.)  if  the  Court  had  no  jurisdiction  over  either  the 
subject-matter  of  the  suit  or  the  parties  ;  ^  or 

(vi.)  if  the  defendant  was  not  summoned,  and  had  no 
notice  of  the  proceedings  ^  and  therefore  no  oppor- 
tunity of  being  heard — unless  he  voluntarily  appeared 

^  See  Castriqiie  v.  hnrie  (1870).  L.  E.  4  II.  L.  414. 

*  Bank  of  Australasia  v.  Harding,  supra;  Bank  of  Australasia  v.  Nias,  suprdi 
Godardv.  Gray  (1870). 'L.  R.  6  Q.  B.  139. 

»  Simpson  v.  Fogo  (1860),  29  L.  J.  Oh.  657  ;  Reimers  v.  Bruce  (1857),  26 
L.  J.  Ch.   19G  ;    Munroe  v.  Pilkington  (1862),  31  L.  J.  Q.  B.  81. 

*  Fraijes  v.  Worms  (18(31),  10  C.  B.  N.  S.  149  ;  Nouvion  v.  Freeman  (1890). 
15  App.  Ca.s.  1. 

«  Per  Lord  EUenborough,  C.  J.,  in  Buchanan  v.  Rucker  (1807),  1  Camp,  at 
p.  66  ;  criticised  by  Blackburn,  .J.,  in  Schibsby  v.  Westenholz  (1870),  L.  R.  6 
Q.  P..  at  p.  160:  and  see  2  Smith.  I-.  C.  12th  ed.,  at  p.  S'8.  In  Robinson  v.  Fenner, 
[I'.MSj  3  K.  I?,  at  p.  S44,  Channell,  J.,  expressed  the  opinion  that  the  injustice  relied 
on  must  be  in  the  procedure  of  the  foreign  Court.  It  is  not  enough  that  the  Court 
here  should  think  '•  that  the  result  in  the  particu'ar  case  is  unjust."  See  also  Si-ar- 
jietta  V.  LiiweiifiUl  (I'.Ml).  27  Times  L.  R.  .■.nil. 

«  See  Santos  v.  lUidgr  (IHiJO).  8  C.  B.  N.  S.  861,  on  the  one  hand,  and  such  casea 
as  Kaufman  v.  Gerson,  [1901]  1  K.  B.  591  ;  Moulis  v.  Owen,  [1907]  1  :K.  B.  746,  on 
tho  othfT.  But  all  these  were  r.ises  in  which  the  original  action  was  brought  in 
England,  not  actions  on  a  foreign  judgment. 

:  Cammpll  v.  Spxl-pU  f  IHr.S).  27  L.  J.  E.x.  447  ;  VadaU  v.  Lawes  (1890),  25 
Q.  B.  D.  310  ;    Codd  v.  I)p\np  (1905),  92  L.  T.  510. 

*•  Pemberton  v.  Hurfhrs.  [1899]  1  Ch.  781. 

»  Rousillon  V.  Rausillov  (ISSO).  14  Ch.  D.  351  ;  see  also  Sirdar  Gurdyal  Singh 
V.  Rajah  of  Faridkotc,  [1894]  A.  G.  670  ;  followed  in  Bromley  R.  D.  C.  v. 
Croydon  Corporation,  \\'M^>^'\  1   K.  I'..  3.-.3. 
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and  submitted  himself  to  the  jmisdiction  of  the  Court : 
by  thus  taking  his  chance  of  a  judgment  in  his  favour, 
he  is  bound  by  the  Court's  decision.^ 

Thus,  in  Fergmon  v.  Mahonr  to  an  action  on  a  judgment  obtained  in 
the  Court  of  Common  Pleas  in  Ireland,  the  defendant  pleaded  that  he  had 
never  been  served  with,  or  at  any  time  had  notice  of,  any  process  of  the 
Couro  at  the  plaintiff's  suit  for  the  cause  of  action  on  which  the  judgment 
was  obtained,  and  that  he  (the  defendant)  had  never  appeared  to  the 
action  ;  and  this  plea  was  held  good  because,  said  Lord  Denman,  C.  J., 
"  when  it  appears,  as  here,  that  the  defendant  has  never  had  notice  of  the 
proceeding  or  been  before  the  Court,  it  is  impossible  for  us  to  allow  the 
judgment  to  be  made  the  foundation  of  an  action  in  this  country." 

A  foreign  Court  by  EngKsh  law^  has  jurisdiction  over — 

(i.)  its  own  subjects  and  all  persons  domiciled  in  that 
country ; 

(ii.)  those  who  are  resident  therein  at  the  time  of  com- 
mencing the  suit,  whether  domiciled  there  or  not :  for 
they  owe  local  or  temporary  allegiance  ;. 

(iii.)  those  who  were  resident  in  the  country  at  the  time 
of  the  making  of  the  contract  or  doing  the  act  on 
which  the  proceedings  are  based  ;  * 

(iv.)  any  one  who  selects  that  tribunal  to  sue  in  as 
plaintiff ; 

(v.)  any  one  wdio  voluntarily  appears  to  defend  the 
action  ;  ^  and  also  over 

(vi.)  any  property  within  its  jurisdiction,  but  not  over  the 
owner  of  it  merely  as  such  ow^ner.'' 

Contracting  parties  may  confer  a  more  extensive  jurisdiction  on  a  foreign 
tribunal  by  stipulating  that  its  judgment  shall  bind  them  for  all  future 
time  J  They  thus  submit  absolutely  to  the  foreign  jurisdiction.^  But  such 
stipulation  must  be  express  :  it  cannot  be  imphed. 

The  sentence  of  a  foreign  Court  of  Admiralty  of  competent  jurisdiction 
pronounced  in  rem  is  conclusive  against  all  the  world  as  to  the  existence 

1  De  Oosse  Brissac  v.  Rathbone  (1861),  30  L.  J.  Ex.  238  ;  Guiard  v.  De  Clermont, 
ri914]3K.  B.  14.5. 

2  (1839),  11  A.  &  B.  179.  ,     ^,^„^    ^     _ 

3  See  the  judgment  of  Blackburn,  J.,  in  Schibsby  v.  Westenholz  (18/U;,  h.  a.. 
6  Q.  B.  atpp.  159,  160. 

i   Douglas  v.  Forrest  (1828),  4  Bing.  686,  703. 

5  Not-elh  V.  Rossi  (1831),  2  B.  &  Ad.  757  ;  and  see  Carnck  v.  Hancock  (189o), 
12  Times  L.  R.  59.  ^  „„^^   ^    ,^    ,„„ 

6  See  British  S.  A.  Co.  v.  Compamhia  de  Mogamhque,  [1893J  A.  t.  bu-. 

7  Hamlyn  v.  Talisker  Distillery  Co.,  [1894]  A.  C.  202,  213. 

8  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  6<0,  bbo. 
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of  the  ground  on  which  the  Court  professes  to  decide,  provided  such 
ground  appear  clearly  on  the  face  of  the  sentence.'  The  sentence  must 
ix>sitively  a\er  the  facts  proved  before  it  and  specifically  i)rofess  to  be 
founded  on  them.  Hut  tliough  admissible  and  conclusive  evidence  of  the 
points  it  thus  involves,  the  judgment  cannot  be  pleaded  as  an  estoppel. 

Foreign  judgments  upon  matters  in  their  nature  local,  such  as  the  title 
to  land  there  situate,  must  be  given  the  same  effect  here  as  abroad,  but  of 
course  no  gi'eater  effect  ;  our  Courts  will  refuse  to  re-try  the  matter  here. 
Similar  effect  must  be  given  to  any  foreign  judgment  dealing  with  personal 
property  situated  in  that  foreign  country.  If  it  be  dis}X)sed  of  in  a  mamier 
binding  according  to  the  law  of  the  country  in  which  it  is,  that  disposition 
is  binding  everywhere — unless  indeed  the  law  of  that  foreign  country  be 
Imrbarous  or  monstrous,  or  of  so  dangerous  and  unusual  a  character  that 
it  ought  not  to  be  recognised  by  other  countries  as  giving  validity  to  a 
contract  of  sale.^ 


We  have  now  concluded  our  observations  as  to  criminal 
offences  and  civil  obligations,  and  proceed  to  discuss  the 
methods  by  which  the  former  can  be  punished  and  the 
latter  enforced. 

1  See  Minna  Craig  S.  S.  Co.  v.  Chartered  Mercantile  Bank,  [1897]  1  Q.  B. 
56,  460. 

*  See  the  remarks  of  Crompton,  J.,  in  CammeU  v.  Sewell  (1860),  5  H.  &  N. 
at  pp.  743,  744,  and  of  Blackburn,  J.,  in  Schibsby  v.  WestenJiolz  (1870),  L.  R. 
«  Q.  B.  at  p.  160  ;  and  the  notes  to  Durhess  of  Kiniixton's  Case  (1776).  2  Smith,  L.  C, 
12th  ed..  .It  pp.  818.  819. 
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BOOK   Y.— PAET   I. 
Chapter  I. 

RELIEF. 

The  preceding  chapters  of  this  work  have  been  mainly 
concerned  with  substantive  rights  and  wrongs.  In  this  Book 
we  propose  to  deal  with  the  procedure  b}'  which  rights 
are  enforced  and  wrongs  redressed.  This  is  often  called 
Adjective  Law.  A  State,  as  we  have  seen,  is  a  political 
community  which  governs  itself,  and  it  governs  itself  by 
means  of  laws.  A  law  is  a  rule  of  conduct  which  the  State 
prescribes  and  enforces.  It  is  prescribed  by  Substantive 
Law,  and  enforced  by  Adjective  Law.  In  other  words, 
Substantive  Law  deals  with  rights  and  duties.  Adjective  Law 
with  remedies. 

It  is  perhaps  a  misfortune  that  in  nearly  every  modern 
State  the  law  is  laid  down  adjectively  rather  than  sub- 
stantively ;  that  is  to  say,  the  remedy  can  be  ascertained 
more  readily  and  easily  than  the  precise  nature  and  extent  of 
the  right  infringed.  In  an  ideal  corpus  juris  each  right  should 
first  be  defined,  and  clearly  and  accurately  defined,  and  then 
the  remedy  should  follow  as  a  corollary. 

Yet  the  Adjective  Law  has  its  value  and  importance.  The 
wisest  measure  conferring  rights  or  imposing  duties  will  be 
inoperative,  if  no  adequate  remedy  be  provided  in  case  those 
rights  are  violated  or  those  duties  neglected.  A  defect  in 
the  machinery  by  which  an  Act  of  Parliament  is  to  be 
enforced  will  often  render  that  Act  a  dead  letter. 

Often,  too,  what  purports  to  be  only  a  change  in  procedure 
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really  effects  a  change  in  Substantive  Law.  A  new  remedy 
is  created,  or  an  old  remedy  is  extended,  to  cover  new  cases, 
or  a  new  ground  of  defence  permitted  to  an  inequitable 
claim  ;  in  each  case  the  Substantive  Law  is  altered.  When 
the  pra?tor  first  allowed  an  rxccptio  doli,  w^hen  the  clerks  of 
the  Chancery  first  issued  writs  in  rousiinili  casu,  they  were 
really  altering  and  extending  the  existing  Substantive  Law 
of  the  realm. 

Take,  for  instance,  ^Iv.  Fox's  Libel  Act,  which  was  passed  in  1792.i  It 
purported  to  make  only  a  technical  change  in  procedure  ;  it  merely  said 
that  a  certain  question,  whether  a  writing  was  or  was  not  a  libel,  should  be 
answered  by  the  jury  and  not  by  the  judge.  And  yet  this  change  in  pro- 
cedure, which  sounds  merely  technical,  has  had  a  widespread  and  most 
beneficial  effect  ;  for  it  established  on  a  permanent  basis  in  England  the 
liberty  of  the  Press. 

Again,  take  Lord  Campbell's  Libel  Act  of  1843.2  Up  to  that  time  it 
liad  been  the  rule  in  criminal  cases  that  "  the  greater  the  truth,  the  greater 
the  libel."  There  was  some  sense  in  this  maxim  ;  it  meant  that  the  truer 
the  charge,  the  more  likely  it  was  to  stir  up  angry  feelings  and  to  provoke 
a  breach  of  the  peace.  But  this  result  followed,  that  a  man  could  be 
prosecuted,  fined  and  imprisoned  for  publishing  what  was  literally  true. 
In  civil  proceedings  the  maxim  did  not  apply  ;  the  truth  of  the  words  was 
always  a  perfect  answer  to  any  claim  for  damages  ;  no  plaintiff  could 
recover  compensation  for  injury  to  a  reputation  to  which  he  had  no  right. 
But  in  criminal  proceedings  prior  to  1843,  the  defendant  was  never  allowed 
to  plead  that  his  words  were  true.  Yet  there  are  many  occasions  on  which 
it  is  right  and  necessary  that  the  truth  should  be  spoken,  and  fully  and 
fearlessly  spoken,  even  though  some  one's  reputation  maybe  injured  thereby. 
There  are  other  occasions  on  which  to  lake  up  some  ancient  scandal  and 
give  it  publicity  is  a  cruel  and  malicious  act  which  can  benefit  nobody, 
even  though  the  words  be  literally  true.  Hence  Lord  Campbell's  Libel 
Act  very  sensibly  provides  that  the  truth  shall  be  a  defence  to  criminal  as 
well  as  civil  proceedings,  whenever  it  is  for  the  public  benefit  that  the 
truth  should  be  made  known. 

And  in  the  same  Act  there  is  another  minute  change  in  procedure  which 
has  proved  most  beneficial  to  newspaper  proprietors.  Till  1843  the 
defendant  in  a  civil  action  for  libel  could  not  pay  money  into  court  or 
plead  that  he  had  already  ajwlogised  to  the  plaintiff.  Section  2  of 
the  samL'  Act  of  1843  empowered  the  editor  or  proprietor  of  a  newspaper  to 
plead  that  he  had  before  action  or  at  the  earliest  opportunity  afterwards 
aptlogised  to  the  plaintiff,  and  also  enabled  him  to  make  amends  by  paying 
money  into  court. 

1  32  Geo.  111.  c.  60. 
«  6  &  7  Vict.  c.  96. 
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These  are  instances  in  which  changes  of  procedure  have  operated  most 
beneficially,  and  have  really  changed  the  Substantive  Law  of  the  land. 

No  right  is  perfect  unless  the  person  on  whom  it  is  conferred 
has  adequate  means  of  enforcing  it.  If  no  sufficient  remedy  be 
provided  by  the  law,  the  person  aggrieved  may  resort  to 
violence  which,  in  the  interests  of  society,  cannot  be 
permitted.  An  individual  member  of  the  State  ought  not, 
as  a  rule,  to  be  entrusted  with  the  power  to  remedy  his 
own  wrongs,  and  this  for  three  reasons  : 

(i.)  because  he  cannot  safely  be  allowed  to  decide  as  to  the 
fact  of  a  wrong  having  been  done  to  him  ; 

(ii.)  because  he  may  lack  the  power  of  compelling  com- 
pensation for  it ; 

(iii.)  because  if  he  possesses  the  power,  he  may  exercise 
it  in  an  arbitrary  manner  or  employ  an  unnecessary  degree  of 
force.  The  State,  therefore,  undertakes  the  task  of  deter- 
mining the  nature  and  extent  of  the  right  alleged  to  have 
been  invaded,  and  of  deciding  whether  or  not  a  wrong  has 
been  done ;  it  vindicates  the  party  aggrieved  against  the 
aggressor,  and  assesses  the  amount  of  compensation  due  to 
him,  or  determines  what  other  relief  should  be  accorded. 
This  is  effected  in  most  cases  by  an  action  at  law! 


Self-help. 

But  there  are  certain  cases  in  which  a  man  is  permitted  to 
take  the  law^  into  his  own  hands  and  enforce  his  rights 
himself  without  having  recourse  to  Htigation.  Thus,  as  we 
have  seen,  a  landlord  may  distrain  on  the  goods  of  his  tenant 
for  rent  in  arrear.^  And  a  creditor  may  in  many  cases 
enforce  payment  of  the  debt  due  to  him  by  exercising  a  lien 
on  the  goods  of  his  debtor  which  are  in  his  possession.^  So 
an  executor  or  administrator  may  pay  to  himself  out  of  the 
estate  which  he  is  administering  any  debt  due  from  the 
deceased  to  him  in  his  own  right.^    But  there  are  many  other 

1  Ante,  pp.  889—895. 
^Ante,  pp.  28,  29. 

3  If  a  creditor  be  made  an  administrator,  he  will  have  the  same  right,  unless 
he  relinquishes  it  :  In  re  Belhain,  [1901]  2  Ch.  52. 
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cases  in  which  a  man  may  enforce  his  rights  without  com- 
mencing an  action.  The  most  important  of  these  we  proceed 
to  discuss  in  the  following  order  : — 

Self-defence. 

Expelling  a  trespasser. 

Removing  goods  improperly  placed  on  one's  land. 

Ee-entry  by  an  owner  on  his  land. 

Eecaption,  or  resuming  possession  of  one's  own  chattel. 

Abating  a  private  nuisance. 

Distress  (himttiji' /('asdut. 

The  law  jierinits  a  man  in  certain  cases  to  repel  force  by 
force.  If  force  be  unlawfully  used  or  threatened,  which 
would  harm  a  man,  his  wife,  his  child  or  his  servant,  he  may 
use  such  moderate  degree  of  force  as  is  reasonably  necessary 
to  repel  the  attack.  But  the  force  which  he  employs  must 
be  proportionate  to  that  used  by  his  assailant,  and  must  not 
exceed  that  whicliis  required  by  the  necessity  of  the  moment ; 
otherwise  he  will  himself  become  an  aggressor.  If  the  wrong- 
doer has  desisted,  there  is  no  occasion  and  therefore  no  right 
to  employ  force  against  him ;  such  force  would  not  be  in 
self-defence,  it  would  be  a  counter-attack.^ 

Similarly,  if  force  be  used  to  disturb  a  man  in  the  peace- 
ful possession  of  his  land  or  goods,  he  is  entitled  to  use 
force  in  defence  of  such  possession. 

Tlie  force  used  in  resisLing  violence  must  be  comineiLsurate  with  the 
violence  sought  to  be  ropelled.  If,  in  defending  his  property,  a  man 
inflicts  on  the  aggressor  more  damage  than  is  necessary  under  the  circum- 
stances of  the  case,  he  is  liable  to  an  action.  Thus,  if  a  mastiff  savagely 
attacks  a  spaniel,  the  owner  of  the  spaniel  is  justified  in  beating  otf  the 
mastiff  with  his  stick,  but  not  in  killing  him,  unless  he  could  not  otherwise 
save  his  spuniel.-'  So  a  man  is  not  justified  in  shooting  a  dog  which  is 
attempting  to  kill  one  of  his  fowls,  unless  the  dog  is  in  the  very  act  of 
killing  thf  fowl  and  caiiiMt  be  prevented  from  doing  so  by  any  other  means.^ 

Any  one  w  ho  i>  in  p»'Mceful  })ossession  of  a  house  or  land  is 
entitled  to  expel  from  it  any  ))erson  who  trespasses  thereon. 

1  Iteece  v.  Tai/lor  (183j),  4  Nev.  &  M.  (K.  B.)  469. 

2  Wright  v.  Ramxcot  (16G7).  1  Saundt-rs,  84. 

3  Janson  v.  Brown  (1807),  1  Camp.  41.  As  to  the  right  of  a  private  citizen  to 
EiTCSt  any  one  who  is  iu  the  act  of  couiinitling  a  criini;,  see  ante,  pp.  478 — 481. 
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But  he  must  first  request  him  to  depart,  and  on  refusal  he 
may  remove  him,  hut  only  hy  gently  laying  hands  upon 
him ;  if  he  is  then  resisted,  it  would  seem  that  he  in  his 
turn  may  use  sufficient  force  to  overcome  the  resistance.^ 
In  some  cases  this  right  to  prevent  by  force  any  violent 
invasion  of  one's  house  or  property  may  amount  to  a  right 
even  to  kill  the  intruder,  cf].,  where  he  is  breaking  into 
a  house  by  night  with  intent  to  steal  the  property  therein, 
or  to  commit  any  other  grave  and  violent  felony.  And 
this  right  is  not  confined  to  the  master  of  the  house  ;  his 
servants,  other  members  of  his  family,  and  even  strangers 
who  happen  to  be  present  have  the  same  right.-  And 
where  a  person  is  lawfully  in  the  house  of  another,  still  if 
he  proceeds  to  commit  a  breach  of  the  peace  there,  the 
owner  or  occupier  of  the  house  may  gently  lay  hands  upon 
him  and  eject  him,  using  no  more  force  than  is  necessary 
for  that  purpose. 

Endeavouring  to  turn  a  man  out  of  a  house  into  which  he  has  peacefully 
entered  differs  from  resistance  to  a  forcible  attempt  to  enter  in  this  respect. 
In  the  former  case  a  request  to  leave  is  necessary  before  any  force  can  be 
used  to  eject  him  ;  in  the  latter  no  such  request  is  necessary.  Thus,  if  A. 
forcibly  enters  upon  B.'s  land,  B.  may  forcibly  eject  him  ;  but  if  A.  enters 
quietly  B.  must  first  request  him  to  leave  ;  if  he  refuses  to  do  so  B.  may  use 
sufficient  force  to  remove  him,  and  if  A.  resists  he  will  be  guilty  of  an 
assault,^ 

If  a  trespasser  enters  upon  land  and  builds  a  house  upon  it,  the  owner 
may  enter  and  pull  down  the  house,  although  the  trespasser  is  actually 
inhabiting  it  at  the  time.* 

So  if  the  goods  of  another  be  on  A.'s  land  without  his 
consent,  it  is  his  duty  in  the  first  place  to  communicate,  if 
possible,  with  the  owner  of  the  goods  and  request  him  to 
remove  them.  If  they  be  not  removed  within  a  reasonable 
time  after  notice,  still  he  has  no  right  to  destroy  them  or 
do  any  act  which  will  seriously  damage  them,  unless  their 
presence  on  his  land  becomes  a  material  inconvenience  which 

1  See  Dean  v.  Taylor  (1855),  11  Exch.  68  ;  Rimmer  v.  Rivimer  (1867),  16 
L.  T.  238. 

2  1  Hale,  481,  484  ;    Foster,  274  ;    and  see  ante,  p.  2S0. 

3  Wheeler  v.  Whiting  (1840),  9  C.  &  P.  262,  265. 

«  Davison  v.  Wilson  {IMS).  11  Q.  B.  890;  Burling  v.  Read  (1850),  i*.,  9U4.  Hut 
where  A.  seeks  to  abate  a  nuisance  or  to  assert  a  rishtof  common,  he  cannot  puU 
down  a  house  occupied  by  B.  without  notice  and  a  demand  that  B.  should  himselt 
remove  the  house  :  see  post,  p.  966. 
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]u-events  the  use  and  enjoyment  of  his  proj)erty  ;  for  such  in- 
convenience would  amount  to  a  nuisance  which  he  is  entitled 
to  abate.^  But  he  is  not  bound  to  take  any  care  of  such 
goods  ;  they  lie  there  at  the  owner's  risk.  A  fortiori,  A. 
is  not  l)ound  to  take  the  trouble  to  return  to  B.  any  goods 
which  he  has  wrongfully  placed  on  A.'s  land.  But  A.  may 
do  so  if  he  thinks  fit  ;  and  A.'s  entering  on  B.'s  land  for  the 
purpose  merely  of  restoring  to  him  his  goods  is  no  trespass. - 

Thus,  if  a  parcel  be  left  by  mistake  at  a  man's  house  by  a  postman  or 
carrier,  it  is  his  duty  to  return  it  to  a  postman  or  to  that  carrier.  If, 
however,  he  does  not  know  who  left  the  parcel  at  his  house,  but  it  bears  a 
name  and  address  so  that  he  knows  for  whom  it  was  intended,  then  it  is 
his  duty  before  he  destroys  it  to  communicate  with  that  person,  and  request 
him  to  fetch  his  goods  away.  And  even  if  there  is  nothing  on  the  parcel 
to  show  for  whom  it  is  intended,  still  he  must  keep  it  for  a  reasonable  time 
in  case  inquiries  should  be  made  for  it.  But  in  either  case,  as  soon  as  a 
reasonable  time  has  elapsed,  he  is  no  longer  bound  to  take  any  care  of  the 
goods. 

The  lawful  owner  of  land  of  which  another  is  in  possession 
without  right  may  enter  on  it,  provided  he  is  entitled  by  law 
so  to  enter  and  can  do  so  peaceably.^  But  he  may  not  effect 
such  entry  "  w4th  strong  hand  or  multitudes  of  people." 
Such  an  entry  was  made  a  crime  by  an  ancient  statute.^ 
Merely  breaking  open  the  door  in  the  absence  of  the  wrongful 
possessor  will  not  prevent  the  entry  being  peaceable.^  By 
such  a  peaceable  entry  the  owner  obtains  once  more  posses- 
sion of  his  land  ;  and  by  virtue  of  his  possession  he  may 
remove  the  former  possessor,  provided  he  can  do  so  peaceably. 
Violence  after  entry  in  ejecting  the  former  possessor  is  as 
much  forbidden  by  the  statute  as  forcible  entry.  So  a  land- 
lord is  justified  in  entering  on  the  demised  premises  and 
expelling  a  tenant  on  the  expiration  of  his  term,  provided 
no  force  l>e  employed.*' 

Whenever  a  man  has  been  wrongfully  deprived  of  his  goods, 

1  See  pott,  pp.  '.»i;i;.  <.tt;7, 

-  Eea  Y.  Sheward  (1837),  2  M.  4;  W.  424. 

3  R.  V.  WiUan  (18:<r)),  3  A.  &  E.  817,  82i  ;  Harvey  v.  Bridges  (1847),  1  Exch. 
261  ;    Upton  v.  Townend  (1855),  17  C.  B.  30. 

«  h  Kich.  II.,  sf.  1.  c.  7  ;  sei-  aiUr,  i,|).  170,  15u. 

^  Turner  v.  Meymott  (1823),  1  Bing.  168. 

''  Taunton  v.  Cottar  (1797),  7  T.  B.  481. 
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he  may  reclaim  and  seize  them  wherever  he  finds 
them.  Such  a  retaking  is  called  •'  recaption."  He  may 
retake  them  wherever  they  may  be,  provided  he  does  not 
thereby  provoke  a  riot  or  a  breach  of  the  peace.  •'  We  will 
that  every  one  shall  have  recourse  to  judgment  rather  than 
to  force."  ^  "  If  a  man  takes  my  goods  and  carries  them  on 
to  his  own  land,  I  may  justify  my  entry  into  the  said  land  to 
take  my  goods  again  :  for  they  came  there  by  his  own  act ;  "  ^ 
and  he  may  use  reasonable  force  for  their  recaption,  if  the 
wrongful  possessor  resists  or  refuses  to  restore  his  goods. ^ 

If  the  taking  away  was  felonious,  the  owner  may  even 
enter  on  the  land  of  a  third  person  to  resume  possession  of 
his  property,  unless  such  third  person  has  acquired  a  good 
title  to  the  goods.  If  the  taking  was  not  felonious  and  the 
goods  are  now  on  the  land  of  a  third  person  (not  the  original 
taker),  the  owner  must  first  demand  his  goods  :  if  on  demand 
they  be  refused,  he  may  enter  and  take  them.  Again,  if 
such  goods  come  upon  another's  land  by  accident,  e.g.,  if  a 
tree  be  blown  down  or  fruit  drop  from  a  tree,  the  owner  may 
enter  on  the  other's  land  and  resume  possession  of  his  pro- 
perty/ The  same  rule  applies  where  loppings  of  trees 
necessarily  fall  on  the  laud  of  another.^ 

Again,  the  lord  of  a  manor  may  enter  on  a  copyhold  tenement  on  the 
death  of  the  tenant  to  seize  any  heriot  to  which  he  is  entitled  by  the  custom 
of  the  manor.  So,  too,  by  section  25  of  the  Larceny  Act,  18G1,^  the  owner 
of  any  land  or  fishery,  or  his  duly  anthorised  agent,  may  seize  the  tackle  of 
any  person  whom  he  finds,  between  the  beginning  of  the  last  hour  befoie 
sunrise  and  the  expiration  of  the  last  hour  after  sunset,  unlawfully  and 
wilfully  angling  there  in  contravention  of  section  24  of  that  Act.     But  if 

1  Statute  of  Gloucester,  1278  (6  Edw.  I.  c.  8). 

2  Viner's  Abridgment,  Trespass,  I.  (a)  ;  cited  by  Parke,  B.,  in  Patrick  v. 
Colerick  (1838),  3  M.  &  W.  at  p.  485  ;  and  see  Burridge  v.  Nicholetts  (1861),  6 
H.  &  N.  383. 

3  Such,  at  least,  is  the  law  laid  do\vn  in  Blades  v.  Eiggs  (1861),  10  C.  B.  N.  S. 
713  ;  and  see  Pollock  and  Wright  on  Possession,  at  p.  115  ;  Britton,  vol.  i.,  57, 
116.  But  this  case  is  of  very  doubtful  authority.  It  was,  however,  followed  by 
Lord  Russell,  C.  J.,  in  1898  in  the  unreported  case  of  HimmeUpring  v.  The 
Singer  Mamifacturing  Co.  But  the  law  undoubtedly  permits  a  man  whose  property 
has  been  stolen  to  follow  the  thief  "  in  hot  pursuit  "  and  retake  his  property  at 
once  by  force. 

*  See  the  remarks  of  Tindal,  C.  J.,  in  Anthony  v.  Haneys  (1832),  8  Bing.  at 
p.  192.  ^        , 

5  Millen  v.  Hawery  (1624),  Latch,  13.  As  to  the  somewhat  analogous  right  of 
stopping  i«  transitu  goods  which  have  been  sold,  but  have  not  yet  come  into  the 
possession  of  the  purchaser,  see  ante,  p.  804. 

«  24  &  25  Vict.  c.  96.     This  section  is  still  unrepealed. 
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he  does  so,  tlie  angler  is  expressly  exempted  from  the  payment  of  any 
damaijes  or  penalty  for  snch  anglin<r.  The  lord  of  a  manor  or  his 
authorised  game-keeper  may  seize  ''  all  dogs,  nets,  and  other  enjj^ines  and 
instruments"  which  are  being  actually  used  by  uncertificated  persons  for 
the  killing  or  taking  of  game  within  the  raanor.^  He  may  also  seize  any 
game  recently  killed  by  any  trespasser  if  it  be  not  delivered  up  to  him 
immediately  on  demand. - 

iVgain,  if  it  can  be  done  without  causing  any  risk  of  riot,  a 
private  nuisance  may  be  abated  by  the  party  whom  it  injures. 
It  has,  however,  been  held  that  under  certain  circumstances 
notice  must  be  given  before  abating  a  private  nuisance  to 
the  person  on  whose  land  it  exists.^  "  Where  the  person 
complaining  of  the  nuisance  could  only  get  rid  of  it  by  going 
on  to  the  soil  of  his  neighbour  ...  he  cannot  justify  going  on 
to  the  soil  of  his  neighbour  to  remove  the  nuisance — except  in 
a  case  of  emergency — unless  he  has  first  given  his  neighbour 
notice  to  remove  it."^  But  the  person  aggrieved  need  not 
give  any  notice  to  the  offending  party,  if  he  can  abate  the 
nuisance  without  entering  on  that  other's  land.  If,  however, 
there  is  a  question  of  right  to  be  tried,  the  more  reasonable 
course  is  to  give  notice.^ 

The  law  is  not  the  same  in  the  case  of  a  public  nuisance. 
It  is  true  that  Blackstone  has  laid  down  that  "  if  a  new  gate 
be  erected  across  the  public  highway,  which  is  a  common 
nuisance,  any  of  the  King's  subjects  passing  that  way  may 
cut  it  down  and  destroy  it."  ^  But  it  is  now  clear  law  that, 
to  justify  a  private  individual  in  abating  a  public  nuisance  on 
liis  own  authority,  he  must  show  that  it  did  him  a  special 
injury;  he  can  only  interfere  with  it  as  far  as  may  be 
necessary  to  exercise  his  right  of  passing  along  the  highway 
with  reasonable  convenience  and  not  l)ecause  the  obstruction 
hai)pens  to  Ije  there  J  "  A  private  individual  can  abate  a 
nuisance  "  only  "  when  necessary  to  exercise  a  right."  ^ 

1  1  &  2  Will.  IV.  c.  32,  s.  13. 

2  Ih.,  s.  36. 

3  Jonex  V.  Williamst  (1843),  11  M.  &  W.  176. 

*  Per  Lord  Ilenschcll,  L.  C,  iu  Lemmon  v.   Wcbh,  [1895]  A.  C.  at  p.  5. 

5  See  the  remarks  of  .lames,  L.  J.,  in  Commissioners  of  Sewers  v.  Glasse  (1872), 
L.  R.  7  Ch.  at  p.  404. 

6  3  Bla.  Com.   ",. 

<  Sse  Dimes  v.  Pet/e;,  (IH'yO).  ]-,  Q.  R.  27t)  ;  Batemnn  v.  Blnck  (1852),  18 
Q.  B.  870  ;  Roberts  v.  Rose  (I8<;5),  L.  H.  1  Ex.  82. 

*  T*^;- Cwkburn,  C.  J.,  in  Arnold  v.  Ilolbrook  (1873).  L.  R.  8  Q.  B.  at  p.  100. 
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In  Lemmon  v.  Welh,'^  the  House  of  Lords  decided  that,  where  branches  of 
trees  g-fowing  on  A.'s  land  overhang  the  land  of  B.,  B.  is  entitled  to  remove 
those  branches  without  notice  to  A.,  for  the  act  of  removing  the  branches 
is  done  on  B.'s  land  and  therefore  does  not  involve  a  trespass.  So  it  seems 
that  any  unlawful  inclosureof  a  waste  land  may  be  abated  by  the  commoners 
as  a  nuisance,  provided  that  the  removal  of  the  encroachment  can  be 
effected  without  the  risk  of  a  breach  of  the  peace.-  Thus  in  Perry  v. 
Fitzhoire,^  where  a  cottage  had  been  erected  on  a  common,  it  was  held  that 
a  commoner  whose  rights  were  thereby  infringed  need  not  give  notice  to  the 
offenduig  party  before  pulling  down  the  cottage,  unless  it  was  in  actual 
occupation.  "  An  act  done  under  such  circumstances  would  probably  be 
dangerous  to  human  life  and  calculated  in  the  highest  degree  to  excite 
violence  and  breach  of  the  peace.  The  law  will  not  jjermit  any  man  to 
pursue  his  remedy  at  such  a  risk."  ^  In  this  case  there  was  no  allegation 
in  the  pleadings  that  notice  had  been  given.  It  was  afterwards  held  in 
Davies  v.  Williams,^  on  similar  facts,  that  a  commoner,  after  notice  and 
request  to  the  offender  to  remove  the  house,  may  pull  it  down  although  the 
house  is  actually  occupied  at  the  time. 

Although  in  all  these  cases  the  person  aggrieved  may,  if 
he  thinlvs  tit,  take  the  law  into  his  own  hands  and  abate^the 
nuisance,  yet  he  is  not  bound  to  adopt  this  bold  course ;  a 
timid  or,  shall  we  say,  a  prudent  man  will  prefer  to  bring 
an  action,  and  this  course  is  open  to  him  w^henever  his  rights 
have  been  infringed.  He  is  not  bound  to  incur  the  trouble 
and  expense  which  might  be  involved  in  abating  the 
nuisance  himself.*^ 

We  have  already  dealt  with  the  right  of  a  landlord  to 
distrain  the  goods  of  his  tenant  for  rent  in  arrear.'^  But 
there  is  another  right  possessed  by  the  owner  of  land  called 
distress  of  cattle,  &c.,  damage  feasant.  If  cattle  or  other 
animals  be  on  a  man's  land,  eating  the  grass  or  otherwise 
doing  damage  either  to  the  land  or  to  other  animals  thereon, 
he  may  summarily  seize  them  without  legal  process, 
place  them  in  a  pound,  and  retain  them  therein  till  he 
is  compensated  for  the  injury  which  he  has  sustained. 
This   remedy    applies   also    to   inanimate  things,   such   as 

1  [1895]  A.  C.  1.     See  antf,  p.  .iOS.  , ,_ 

2  Per  Lush,  J.,  in  Lascelles  v.  Lord  Onslow  (1877),  2  Q.  B.  D.  at  p.  ±47. 

3  (1846),  8  Q.  B.  757. 

*  PerLordDenman,  C.  J.,  i&.,  atp.  776.  -,  o  ^u    ah      «!^ 

5  (1851),  16  Q.  B.  546  ;  approved  in  Lane  v.  Gapsey,  [1891]  3  Ch.  4ii.  oee 
also  Burling  v.  Read  (1850),  11  Q.  B.  Uol. 

6  See  Smith  v.  Giddy,  [1904]  2  K.  B.  448  ;  Oroivhurst  v.  Amersham  Burtai 
Board  (1878),  4  Ex.  D.  5. 

'  Ante,  pp.  451,  463—465,  889—81)5. 
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a  locomotive,  or  turves  placed  on  a  man's  land  without  his 
permission  and  enoum])ering  it.^  But  things  in  actual  use 
may  not  he  distrained  lest  a  hreach  of  the  peace  should 
ensue.- 

The  distress  may  be  made  either  durinu-  the  day  or  night,  but  it  must  be 
made  while  the  cattle  are  still  actually  trespassing  or  the  goods  are  still 
encuml)ering  the  ground.^  It  can  be  made  only  for  the  amount  of  damage 
done  at  the  time  when  it  is  levied.^  But  the  same  cattle  can  be  distrained 
a  second  time  for  fresh  damage  if  found  trespassing  again.  P>ut,  if  after 
A.'s  cattle  have  been  trespassing  on  B.'s  land  A.  regains  possession  of 
them  before  B.  has  notice  of  tiie  damage  which  they  have  done,  B.  cannot 
enter  A.'s  land  and  forcibly  seize  the  cattle  ;  his  only  remedy  is  to  bring 
an  action  for  damages  against  A,  The  animals  distrained  may  be  driven 
to  any  pound  within  the  hundred,  or  to  any  pound  outside  the  hundred 
which  is  within  the  shire  and  not  more  than  three  miles  from  the  place 
where  the  distress  is  taken.''  The  pound  must  he  in  a  fit  condition  to 
receive  the  animals  distrained,'  and  while  there  they  must  l)e  supplied  with 
fond  and  water. ' 

The  right  of  distress  is  also  given  to  enforce  the  recovery  of 
other  sums — for  example,  assessments  and  rates  under 
special  Acts  of  Parliament. 

In  many  mercantile  matters  also  the  parties  adjust  their 
legal  rights  without  having  recourse  to  litigation.  In  some 
professions  and  trades  there  is  a  kind  of ''  domestic  tribunal," 
which  settles  disputes  between  the  members  arising  out  of 
any  professional  or  trade  matter.  Thus  the  General  Medical 
Council  has  power  to  deal  with  all  charges  of  professional 
misconduct  made  against  a  registered  medical  practitioner. 
The  Benchers  of  any  Inn  of  Court  have  power  to  disbar  any 
barrister  of  that  Inn  who  has  been  guilty  of  professional  mis- 
conduct."^ The  Discipline  Committee  of  the  Law  Society  is  a 
statutory  body,  to  whom  is  entrusted  the  duty  of  inquiring 
into  any  complaint  against  a  solicitor  and  the  power,  if 
necessary,  of  nioving  the  Court   that  he  l)e  struck  off  the 

»  Amhfnjat,'  llij.  Co.  v.  Midland  Ihj.  Co.  (18r.3),  2  E.k  15.  7'.t3  :  Jiromhall  v.  Xorton 
(IH82).  Sir  T.  .lones  Kcp.  193. 

*  Uoskim  V.  Robim  (1671),  2  Saunders,  320,  323. 
»   Vmpor  T.  Edwards  (17ol),  12  Mod.  658. 

*  Wormer  v.  Biggt  (1845),  2  C.  &  K,  31. 
■  Coiil/pry.  WiUrorL^,  I'.Ul  L'K.  B.  lL'4. 
6    nilfli'i-  V.  Sjffer  (1S3M).  s  A.  vV  K.  .^17. 

'   riotection  of  Aiiini.il-.  Act.  I'-Ul,  >.  7 

"  See  pott,  Book  VI.,  Chap.  VIII.,  Barriaters. 
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rolls.^  The  Committee  of  the  Stock  Exchange  has  also 
stringent  powers  over  its  members. 

Again,  in  most  partnership  deeds,  in  most  poHcies  of  life, 
fire,  accident  and  marine  insm-ance  and  in  many  other 
mercantile  contracts,  the  parties  voluntarily  insert  a  provision 
that  any  dispute  arising  thereunder  shall  be  submitted  to 
arbitration,  and  not  be  made  the  subject  of  litigation.  Such 
an  arbitration  clause  often  makes  the  obtaining  of  an  award 
under  it  a  condition  precedent  to  any  right  of  action  on  the 
contract  containing  it.- 

The  clause  usually  states  how  the  arbitrator  is  to  be 
appointed  ;  in  some  cases  he  is  to  be  nominated  by  the 
chairman  of  the  Chamber  of  Commerce  or  some  other 
person  of  high  standing  and  impartiality;  in  other  cases,  it 
is  provided  that  each  party  shall  appoint  an  arbitrator,  and 
that  the  two  arbitrators  before  entering  on  their  work  shall 
agree  upon  an  umpire,  who  shall  be  called  in  if  they  differ 
and  whose  decision  shall  be  final.  The  procedure  in  such 
an  arbitration  is  regulated  by  the  Arbitration  Act,  1889.'^ 
The  arbitrator  (or  umpire)  has  full  power  to  examine 
witnesses  on  oath  or  affirmation,  and  to  compel  the  parties 
to  produce  books  and  documents.  He  has  also  full  dis- 
cretion with  regard  to  costs.  The  proceedings  are  not 
public. 

Such  an  arbitration  is  outside  the  Courts,  yet  it  is  to  some 
extent  under  the  supervision  of  the  High  Court.  For 
instance,  if  the  parties  cannot  agree  upon  an  arbitrator,  or 
the  arbitrator  or  umpire  refuses  to  act  or  becomes  incapable 
or  dies,  either  party  may  serve  a  notice  upon  the  other  to 
make  the  necessary  appointment,  and  if  the  appointment  is 
not  made  within  seven  days  the  Court  may,  on  application, 
make  the  appointment."*  It  can  remove  an  arbitrator  for 
misconduct  and,  if  necessary,  set  the  award  aside.^  The 
Court  also  has  power  to  issue  suhjjanuis  to  compel  unwilling 
witnesses  lo  attend    before  the    arbitrator.*^     It    can    even 

^  See  post,  Book  VI.,  Chap.  VIII.,  Solicitors. 

2  WoLidfall  V.  Pearl  Assurance  Co.,  [iyi9]  1  K.  B.  .">93. 

3  62  &;  53  Vict.  c.  49. 

*    lb.,  s.  5,  and  see  s.  6. 

6  Ih.,  s.  11.     See  Produce  Brokers'  Co.  v.  Blyth  4'  Co.  (1918),  119  L.  1.  311. 

6  lb.,  s.  8. 
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extend  the  time  agreed  upon  for  his  making  the  award. ^ 
Where  an  award  is  had  on  the  face  of  it,  the  Court  may  set 
it  aside.  The  arbitrator  can  also,  if  he  chooses,  state  a 
case  for  the  opinion  of  the  Com't  on  any  point  of  hiw. 

The  award  may  bf  enforced  in  the  same  way  as  a  judgment. 
The  successful  })arty  ap))lies  hy  originating  summons  asking 
for  "leave  to  enforce  the  award  dated in  the  above  arbitra- 
tion in  the  same  manner  as  a  judgment  or  order  to  the  same 
effect,"  and  upon  production  of  the  award  and  a  copy  of  it 
together  wnth  an  atBdavit  verifying  them  the  Master  will 
make  an  order.  The  order  must  be  drawn  up  before  execution 
can  issue  upon  it. 

Should  either  paity,  contrary  to  his  aijreemeut,  liave  recourse  to 
litigation  and  issue  a  writ  instead  of  appointing  his  arbitrator,  the  other 
party  may,  if  he  wishes,  at  once  take  out  a  summons  under  section  4  of  the 
Arbitration  Act,  1S80,  to  stay  all  proceedings  in  the  action.  But  he  must 
do  so  promptly  ;  he  waives  his  right  of  objection,  if,  before  applying  for 
such  a  stay,  he  takes  any  step  in  the  action  which  would  be  neither 
necessary  nor  useful  if  he  intended  to  rely  on  his  right  to  an  arbitration. - 
Thus,  if  the  defendant  attends  on  the  hearing  of  the  plaintiffs  summons 
for  directions,  or  appeals  from  any  order  made  against  him,  or  applies  for 
particulars  or  -security  for  costs,  or  a  fortiori  delivers  a  defence,  he  takes  a 
"step  in  the  action."  But  merely  writing  to  the  plaintiff  for  further  time 
to  plead  will  not  preclude  the  defendant  from  applying  under  this  section.^ 

These  arbitrations  by  consent  must  be  carefully  distinguished  from  com- 
pulsory references.  A  Master  or  judge  has  power  in  many  cases  after  an 
action  has  been  commenced  to  order  all  matters  in  dispute  in  the  action  to 
be  referred  to  an  official  or  special  referee,  whether  the  parties  consent  to 
such  a  cour.-e  or  not,  and  although  there  is  no  arbitration  clause  in  the 
contract  between  them.  An  official  referee  is  an  officer  of  the  Court, 
whose  duties  are  defined  in  a  later  chapter.-*  A  special  referee  is  a 
practising  barrister  or  surveyor  or  other  person,  nominated  by  the  parties 
to  an  action  or  by  the  judge  or  Master  after  action  brought.  Such 
referee,  whether  official  or  s[)ecial,  has  all  the  powers  of  an  arbitrator 
mentioned  above.^ 

If,  however,  the  party  aggrieved  does  not  wish  either  to 
take  the  law  into  his  own  hands  or  to  go  to  arbitration,  he 
must  have  recourse  to  the  law^  Courts. 

^  .'.2  &  .33  Vict.  c.  ty,  s.  '.t. 

*  See  the  remarks  of  Cave,  J.,  in  Rein  v.  Stein  (1892),  66  L.  T.  at  p.  471. 

*  But  it  will  be  otherwise,  if  he  tako5  out  a  summons  to  the  like  effect  :i  Ford's 
Hotel  Co.  V.  Bartlett,  [1896]  A.  C.  1.  See  Odgors  on  Pleading  and  Practice. 
8th  C(l.,  at  p|).  222,  2J.3.  As  to  :iii  agreement  tn  lefor  whicli  wholly  (nist.s  tlio  juris- 
diction of  the  Court,  .see  post,  pp.  li:<2.  113:<. 

*  PoKt.  i)p.  10O7— lolO. 

«  u2  ii  r>.-j  Vict.  c.   19.  ss.   13—17. 


Chapter  II. 

THE    HISTORY    OF    THE    COURTS    OF    LAW. 

We  now  draw  a  sharp  distinction  between  Courts  of  civil 
and  Courts  of  criminal  jurisdiction.  In  the  former,  debtors 
are  compelled  to  pay  the  money  which  they  owe,  and  wrong- 
doers to  compensate  those  whom  they  have  injured  ;  so  that 
the  proceedings,  if  successful,  generally  end  in  a  judgment 
that  the  defendant  shall  })ay  the  plaintiff  so  much  money. 
The  object  of  criminal  proceedings,  on  the  other  hand,  is  to 
punish  serious  offences  and  to  prevent  their  repetition. 
Hence  these  proceedings,  if  successful,  .terminate  in  a 
sentence  inflicting  fine  or  imprisonment  on  the  offender  or, 
in  a  few  cases,  even  death.  Civil  and  criminal  proceedings, 
then,  are  essentially  different  both  in  their  objects  and  in 
their  results;  and  for  each  purpose  our  Courts  hold  distinct 
and  separate  sittings. 

But  this  was  not  always  so.  In  early  times  nearly  all  our 
Courts  had  jurisdiction  over  some  matters  which  we  should 
now  classify  as  criminal,  as  well  as  over  some  which  we 
should  call  civil.  Indeed,  in  early  times  the  distinction 
between  a  tort  and  a  crime  was  not  clearly  understood. 
There  was  but  little  purely  civil  litigation.  Violence  was  an 
element  in  most  of  the  transactions  of  which  the  Courts  took 
cognizance;  and  violence  was  treated  as  a  crime  or  as  a 
quasi-cnme.  Contracts  of  record  or  under  seal,  and  contracts 
for  the  payment  of  a  sum  certain,  w^ere  the  only  contracts 
which  the  Courts  enforced  in  the  reigns  of  our  Norman  and 
Plantagenet  kings.^  Most  of  their  time  was  taken  up  with 
suits  relating  to  land  and  the  services  due  to  the  king  or 
some  other  lord  in  respect  of  land. 

1  The  actiou  of  assumpsit,  though  not  unknown  in  the  days  of  Henry  VI.,  did 
not  come  into  general  use  till  the  reign  of  Henry  VII. 
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At  tlie  time  of  the  Xoimaii  conquest  the  most  important 
tribunal  in  Enghmd  was  the  Shire-gemot  or  County  Meeting. 
This  Court  took  cognizance  of  felonies,  breaches  of  the  peace, 
nuisances  and  other  offences  which  concerned  the  State,  as 
well  as  of  actions  involving  title  to  lands  and  other  civil  suits 
which  concerned  only  the  individual  suitors;  it  also  heard 
appeals  from  inferior  tribunals,  such  as  the  hundred  court. 
In  Saxon  times  the  county  court  met  twice  or  thrice  a  year. 
In  the  thirteenth  century  in  the  larger  counties  it  met  every 
month. 

Under  Henry  II.  the  royal  power  made  itself  felt  through- 
out the  kingdom.  His  justices  ///  ('ijn'  made  their  circuits 
through  the  land,  and  tried  the  more  important  civil  and 
criminal  cases  in  the  county  court,  which  on  these  occasions 
assembled  in  full  session  to  meet  them.  Dngdale  tells  us  that 
this  was  done  "to  the  end  that  the  people  might  have  justice 
with  more  ease  administered  to  them  upon  all  occasions,  and 
consequently  the  better  attend  their  domestick  affairs."  ^  The 
king's  judges  came  down  into  the  county  to  try  the  cases  in 
the  county  court,  because  the  jurisdiction  to  deal  with  crimes 
was  essentially  local.  Every  prisoner  was  entitled  to  be  tried 
by  a  jury  drawn  from  the  county  in  which  the  offence  was 
committed;  and  this,  indeed,  in  the  absence  of  an  express 
statute,  IS  still  the  law. 

By  the  Assize  of  Clarendon,  IKH),  all  landowners  were 
obliged  to  attend  twice  a  year  to  meet  the  king's  justices. 
This  was  the  origin  of  the  county  Assizes.  To  this  day  the 
king"s  judges  still  come  at  least  thrice  a  year  into  every 
county  in  England.  To  the  larger  counties  two  judges  come 
together,  one  of  whom  tries  civil  causes  and  the  other  criminal 
cases.  All  indictable  offences,  whether  treasons,  felonies  or 
misdemeanours,  can  be  tried  at  the  Assizes;  so  can  any  civil 
action,  which  can  be  brought  in  the  King's  Bench  or 
Chancery  Division  of  the  High  Court  of  Justice,  and  also 
any  probate  action. 

Each  county  had  from  the  earliest  times  two  ofificers — the 
shire-reeve  or  sheriff,  and  the  coroner.     Each  of  these  officers 

^  Originet  Juridiciales,  p.  51. 
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had  bis  own  court,  apart  from  the  county  court.  In  every 
hundred  of  a  county  a  "  court  leet  "  was  held  at  least  once  a 
year,  and  the  sheriff  also  held  his  "  tourn,"  which  was  the 
grand  court  leet  for  the  county.  Both  these  courts  had  a 
limited  criminal  jurisdiction  ;  in  both  "  a  view  of  frank- 
pledge "  was  taken. ^  Moreover,  in  each  county  thei-e  were 
many  manors.  A  manor  was  a  tract  of  land  which  had  been 
granted  to  one  man  (called  "the  lord  of  the  manor  "),  and 
portions  of  which  were  held  under  him  by  freehold  and  copy- 
hold tenants,  over  whom  he  had  jurisdiction  in  minor  matters 
both  civil  and  criminal  to  the  exclusion  of  the  hundred  court. 
The  freehold  tenants  were  bound  to  attend  the  court  baron  of 
the  manor ;  the  copyhold  tenants  were  bound  to  attend  the 
customary  court.  In  many  manors  there  was  also  held  a 
court  leet  over  which  the  lord,  or  in  his  absence  the  steward, 
of  the  manor  presided. 

Wholly  apart  from  these  petty  local  courts,  certain  6t  the 
landed  gentry  were  from  time  to  time  appointed  in  the  interests 
of  the  public  safety  to  be  "  conservators  of  the  peace."  They 
were  at  first  chosen  by  the  freeholders  of  the  county,  but 
after  1327  by  the  Crown.'  Then,  in  1360,  "  justices  of  the 
peace  "  were  appointed  by  the  king  for  each  county.  Under 
the  statute  34  Edw.  III.  c.  1,  the  primary  duty  of  these 
officers  was,  as  their  name  indicates,  to  preserve  the  peace. 
Larger  powers,  however,  were  from  time  to  time  assigned  to 
them  by  the  king  in  their  "  commission  " — by  what  authority 
is  not  clear.^  The  form  of  the  commission  of  justices  of 
the  peace  was  settled  by  the  judges  in  the  time  of  Queen 
EKzabeth  ;  it  has  remained  substantially  the  same  ever  since, 
and  its  vahdity  cannot  now  be  questioned.  A  vast  number 
of  modern  statutes  have  enormously  increased  the  jurisdic- 
tion of  justices  of  the  peace,  who  now^  regularly  hold  their 
petty  sessional  courts  in  every  division  of  each  county/ 

1  The  sheriff's  tourn  was  abolished  in   1887  ;   but  a  couxt  leet  is  still  held  in 
many  manors  and  in  a  few  boroughs.  u       (.- 

2  There  is  much  learning  as   to  conservators  of  the  peace  m  the  exhaustivQ 
judgment  of  Lord  Camden,  C.  J.,  in  Entick  v.  Carrington  (1765),  19  St.  Tr.  lOrf^. 

3  See  the  remarks  of  Lord  Denman,  C.  J.,  in  R.  v.   Dunn  (1840),  1^  A.  &  ii. 
at  p.  617. 

*  See  post,  p.  yS6. 
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From  the  great  meetings  of  the  county  court  at  which  the 
king's  justices  ///  riiir  were  present  s[)rang,  as  we  have  seen, 
the  Assizes.  But  the  ordinary  meetings  of  the  county  court, 
which  the  king's  justices  did  not  attend,  still  continued  ;  and 
at  these,  though  the  sheriff  presided,  all  the  freeholders  of  the 
county  were  still  in  theory  the  judges.  Edward  III.,  how- 
ever, who  appointed  justices  of  the  peace  for  each  county, 
enacted  that  they  should  meet  at  least  four  times  a  year  ;  ^ 
and  the  ordinary  meetings  of  the  county  court  appear  soon 
to  have  merged  in  these  quarterly  meetings  of  justices, 
which  we  now  know  as  the  Quarter  Sessions  of  the  Peace 
for  the  County.  Words  were  inserted  in  the  commission 
of  justices  of  the  peace  authorising  any  tw^o  or  more  of 
them  -  to  "  hear  and  determine  all  and  singular  the  felonies, 
poisonings,  inchantments,  sorceries,  arts  magic,  trespasses, 
forestaUings,  regratings,  ingrossings,  extortions,  unlawful 
assemblies,  indictments  .  .  .  and  the  same  offenders,  and 
every  one  of  them,  for  their  offences  ...  to  chastise  and 
punish.  .  .  .  Provided  always,  that,  if  a  case  of  difficulty 
upon  the  determination  of  any  of  the  premises  before  you,  or 
any  two  or  more  of  you,  shall  happen  to  arise,  then  let  judg- 
ment in  nowise  be  given  thereon  before  you,  and  any  two 
or  more  of  you,  unless  in  the  presence  of  one  of  our  justices 
of  the  one  or  other  bench,  or  of  one  of  our  justices  appointed 
to  hold  the  assizes  in  the  aforesaid  county."^  The  Court  of 
Quarter  Sessions,  it  will  be  observed,  -was  not  to  encroach 
upon  the  Assizes. 

And  at  the  present  day  the  Courts  of  Quarter  Sessions 
cannot  try  any  crime  which  is  punishable  with  death  or 
imprisonment  for  life  (except  burglary) ;  many  other  grave 
offences,  such  as  perjury  and  forgery,  are  also  excepted.* 
These  sessions  are  held  at  least  four  times  a  year  in  each 
county.  The  justices  of  the  peace  for  the  county — unpaid 
laymen — are  tlie  judges. 

1  2r>  Edw.  III.  St.  1,  c.  7  ;  30  Edw.  III.  st.  1,  c.  12. 

-  Provided  one  was  of  the  quorum,  i.e.,  oae  of  certain  senior  justices  specially 
named  in  the  commission. 

3  See  the  form  of  the  commission  in  Burn's  Justice  of  the  Peace,  30th  ed., 
Vol.  III.,  pp.   Ill,  112  ;  and  in  Dickinson's  Quarter  Sessions,  (Jth  ed.,  ]>.  79. 

*  See  post,  p.  '.I'JO. 
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As  soon  as  the  doctrine  of  the  king's  peace  became 
estabHshed,  any  crime  which  the  prosecutor  could  reasonably 
allege  to  be  "  against  the  peace  of  our  lord  the  king  "  had, 
with  a  few  exceptions,  to  be  tried  either  at  the  Assizes  or 
in  the  Court  of  Quarter  Sessions ;  the  sheriff  could  no 
longer  deal  with  it  in  the  ancient  county  court,  which 
therefore  gradually  fell  into  disuse  for  criminal  purposes. 
And  after  the  statute  of  Gloucester,  1278,  no  civil  case 
could  be  tried  there,  if  the  amount  claimed  exceeded  40.s. 
The  ancient  county  court,  however,  still  continued  to 
assemble  for  civil  purposes  ;  but  its  jurisdiction  had  become 
almost  obsolete,  when  the  County  Court  Act  of  1846  ^  was 
passed.  This  Act  created  the  modern  county  court,  which 
is  held  in  every  town  of  any  size  in  England  at  least  six 
times  a  year,  and  has  a  limited  jurisdiction  in  civil  cases.- 

So  much  for  the  counties.  But  even  in  Anglo-Saxon  times, 
cities  such  as  Winchester,  York  and  London  had  acqujred 
the  right  of  holding  Courts  of  their  own.  In  these  Courts 
an  officer  appointed  by  the  citizens  themselves  decided  all 
civil  disputes  which  arose  within  the  limits  of  the  city,  and 
also  exercised  some  criminal  jurisdiction  over  the  citizens. 
In  less  important  towns,  how^ever,  it  was  found  difficult  to 
exclude  the  jurisdiction  of  the  county  court.  But  in  the 
thirteenth  and  fourteenth  centuries  the  policy  of  the  Crown 
was  to  strengthen  the  towns  in  order  to  create  a  counterpoise 
to  the  power  of  the  nobles.'  The  three  Edwards  and 
Richard  II.  granted  to  many  boroughs  and  to  a  few  other 
privileged  areas  (called  "  liberties  ")  charters,  which  created 
Courts  of  criminal  and  in  some  cases  also  of  civil  jurisdiction. 
The  citizens  were  proud  of  these  local  Courts,  for  they  were  a 
badge  of  their  independence.  Some  of  them  have  fallen  into 
disuse ;  from  the  others  are  directly  descended  our  present 
Borough  Courts  of  Quarter  Sessions'^  and  our  Civil  Borough 
Courts  of  Record."^ 

1  9  &  10  Vict.  c.  95. 
-  See  post,  pp.  1029  et  seq. 

8  For  a  brief  history  of  the  rise  of  the  boroughs,  see  Odgers  on  Local  Govern- 
ment, 2nd  ed.,  pp.  70—80. 
*  See  post,  pp.  981*,  990. 
5  See  post,  p.  103.5. 
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Courts  of  Borough  Quarter  Sessions  are  now  held  in  181  of 
our  larger  cities  and  towns.  As  their  name  indicates,  they 
are  held  at  least  four  times  a  year  and  have  the  same  criminal 
jurisdiction  and  adopt  the  same  procedure  as  the  Court  of 
Quarter  Sessions  in  a  county.  The  judge  of  each  of  these 
Courts  is  called  a  Recorder.  In  eighteen  of  these  cities  or 
towns  there  is  also  held  a  Borough  Court  of  Record  of  civil 
jurisdiction — such,  for  instance,  as  the  Mayor's  Court, 
London,  the  Court  of  Passage  at  Liverpool,  the  Salford  Court 
of  Record,  and  the  Tolzey  Court  at  Bristol.  The  jurisdiction 
of  these  Courts  is  generally  limited  to  causes  of  action  arising 
within  the  borough,  but  unlimited  as  to  the  amount  which 
can  be  claimed  in  the  action.^  Of  most  of  them  the  Recorder 
of  the  borough  is  the  judge.  The  Universities  of  Oxford  and 
Cambridge  have  each  its  own  Court,  over  which  the  Vice- 
Chancellor  presides. 

When  our  Plantagenet  kings  were  firmly  established  on 
the  throne,  judicial  power  became  more  centralised.  The 
King's  Council  gradually  extended  the  scope  of  its  operations. 
It  acquired  important  judicial  functions ;  it  became  a  Court 
in  which  the  king,  in  theory,  was  always  present.  From  this 
council  sprang  the  Courts  of  King's  Bench,  Common  Pleas 
and  Exchequer,  w^hich  for  many  centuries  w^ere  the  three 
superior  Courts  of  common  law  at  Westminster. 

Then  as  time  advanced  new  cases  arose  which  did  not  fall 
within  the  rigid  rules  of  the  common  law.  Jurisdiction  over 
these  cases  was  given  to  the  Lord  Chancellor,  lest  wrongs 
should  ])e  left  without  a  remedy.     With  the  history  of  the  I 

Court  of  Chancery  we  have  already  briefly  dealt.'     This  •    |. 

Court,  in  the  reign  of  Queen  EHzabeth,  assumed  a  further  ^ 

jurisdiction  ;  it  began  to  restrain  suitors  from  "  unconscien-  * 

tiously  "  enforcing  their  strict  legal  rights.  It  thus  acquired 
a  control  over  the  three  Courts  of  law  at  Westminster.  And 
in  fact  from  that  time  onward  two  systems  of  judicature 
flourished  side   by  side,  which  were  in  many  respects  at 

*  See  poit,  pp.  10.35— 1037. 

•  See  ante,  pp.  57 — .j9. 
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variance  with  each  other.  Indeed,  a  plaintiff  often  obtained 
judgment  in  a  Court  of  law  on  a  set  of  facts  upon  which  he 
would  have  been  utterly  defeated  in  a  Court  of  equity ;  and 
it  sometimes  happened  that  parties  in  the  course  of  the 
same  litigation  were  driven  backwards  and  forwards  from 
Courts  of  equity  to  Courts  of  law.^ 

Nor  did  harmony  always  prevail  betv/een  the  three  Courts 
of  common  law  at  Westminster.  Each  had  its  own  procedure, 
each  its  exclusive  jurisdiction.  The  Court  of  Exchequer  had 
an  equitable  jurisdiction ;  but  this  was  eventually  transferred 
to  the  Court  of  Chancery.^  It  is  impossible  to  trace  here  the 
history  and  development  of  these  Courts  or  to  describe  the 
fictions  by  which  the  Courts  of  King's  Bench  and  Exchequer 
filched  actions  from  the  Court  of  Common  Pleas.  All 
necessity  for  such  devices  was  at  last  removed  by  the 
Uniformity  of  Process  Act,  1832,^  which  gave  to  all  three 
superior  Courts  at  Westminster  collateral  jurisdiction  over 
suits  between  private  persons  —  a  jurisdiction  which 
originally  belonged  exclusively  to  the  Court  of  Common 
Pleas.  It  also  simplified  and  harmonised  the  procedure  of 
all  three  Courts,  though  certain  matters  still  remained 
within  the  exclusive  cognizance  of  each.  Further  efforts 
in  this  direction  were  made  by  the  Common  Law  Procedure 
Acts,  1852,  1854  and  1860.'^  "^ 

Again,  by  the  end  of  the  eighteenth  century  the  Court  of 
Chancery  had  become  more  technical,  if  that  were  possible, 
than  the  Courts  of  common  law  themselves.  Its  procedure 
had  ceased  to  be  elastic  ;  it  would  only  grant  relief  in  certain 
specified  cases.  A  plaintiff,  who  had  undoubtedly  a  strong 
moral  claim,  was  constantly  told  that  he  had  no  equity. 
Cumbrous  procedure,  technical  pleadings  and  preposterous 
rules  of  evidence  caused  the  suitors  much  vexation  of  spirit, 
much  unnecessary  expense  and,  worst  of  all,  intolerable 
delay.  "  Lord  Eldon  and  the  Court  of  Chancery  pressed 
heavily  upon  mankind."     Attempts  were  made  from  time 

1  See  Report  of  the  Chancery  Commission,  1852,  ^p.  1,  3. 

8  5  Vict.  c.  5  ;  and  see  Younge  &  Gollyer's  Reports  in  Equity. 

*  2  Will.  IV.  c.  39.     This  Act  created  the  modern  writ  of  sommons. 

*  15  &  16  Vict.  c.  76  ;  17  &  18  Vict.  c.  125  ;  23  &  24  Vict.  c.  126. 
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to  time  to  deal  with  this  state  of  things  hy  legishition, 
notahly  hy  the  Master  iu  Chancery  Aholition  iVct  and  the 
Chancery  Procedure  Act,  both  of  185'2/  and  the  Consolidated 
Orders  in  Chariicery  of  1845  and  1860. 

The  ancient  county  courts,  though  retaining  in  theory  some 
small  civil  jurisdiction,  were  almost  obsolete  before  the  com- 
mencement of  the  nineteenth  century.  Their  place  had  in 
certain  localities  been  taken  by  Courts  of  Requests,  established 
by  Act  of  Parliament  at  the  special  request  of  the  inhabitants.^ 
By  the  year  1800,  fifty-four  such  Courts  had  been  established 
by  tifty-four  separate  Acts  of  Parliament,  the  first  of  which  was 
passed  in  the  reign  of  James  I.  These  Courts  collected  small 
debts  only  ;  they  were  of  very  varying  degrees  of  efficiency ; 
they  had  only  a  limited  jurisdiction ;  and  w^ere  wholly 
inadequate  to  the  needs  of  the  provinces.  There  w^ere  also  in 
existence  courts  leet  and  courts  baron,  which  still  possessed 
some  civil  jurisdiction  in  cases  concerning  land. 

It  is  largely  to  the  influence  of  Jeremy  Bentham"  that  we 
owe  our  present  county  court  system.  He  warmly  and  con- 
stantly advocated  the  establishment  of  local  Courts  within  at 
the  most  half-a-day's  journey  from  the  home  of  every  indi- 
vidual— Courts  which  should  be  readily  accessible  in  every 
month  of  the  year  and  which  should  deal  out  every  kind  of 
justice  to  the  local  suitors.  Each  Court,  he  urged,  should 
consist  of  a  single  judge,  a  trained  lawyer,  who  should  be 
responsible  for  every  step  of  the  proceedings  from  beginning 
to  end,  and  have  all  necessary  powers  vested  in  him  for  that 
})ur))ose.  Such  was  Bentham's  dream  ;  but  it  was  not  till 
Queen  Victoria  was  on  the  throne  that  any  Court  of  the  kind 
was  called  into  existence.  The  legal  profession,  almost  to  a 
jnan,  ignored  Bentham  and  all  his  works  ;  they  regarded  him 
merely  as  an  elderly  gentleman  full  of  visionary  schemes 
which  he  dimly  expounded  in  very  bad  English.  But  in  the 
yrar  1833,  a  Royal  Commission  recommended  the  establish- 
ment of  a  general  system  of  local  Courts  for  the  recovery  of 

1  15  &  16  Vict.  cc.  80,  80. 

2  These  Courts  rau.st  be  distingiiished  from  the  ancient  Court  of  Requests,  which 
came  into  existence  in  the  reign  of  Henry  VII.,  and  was  abolished  in  1640. 

'  He  was  born  in  174H  and  died  in  1M82  ;  he  was  made  a  Benclier  of  Lincoln's  Inn 
in  1817. 
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small  debts.  Several  abortive  attempts  were  made  in 
successive  years  to  carry  this  recommendation  into  effect. 
This  was  at  last  accomplished  by  Lord  Cottenham,  who, 
as  Lord  Chancellor,  introduced  the  Act  of  1846,  which 
created  the  modern  county  courts.^  Though  they  were  called 
county  courts,  they  did  not  adopt  either  the  constitution  or 
the  procedure  of  the  ancient  county  court  (the  oldest  of  our 
law  Courts).  At  first,  these  new  Courts  had  jurisdiction  only 
in  common  law  cases  where  the  amount  in  dispute  did  not 
exceed  i'20,  and  even  as  to  these  there  were  several  important 
exceptions.  In  1850  the  limit  w^as  raised  to  .4'50,-  and  more 
effectual  means  were  taken  to  deter  plaintiffs  from  bringing 
petty  cases  into  the  superior  Courts.  In  1856  the  county 
courts  were  enabled  to  try  almost  any  question  by  consent  of 
both  parties  ;  while,  on  the  other  hand,  a  case  within  the 
limits  might  be  removed  into  a  superior  Court  at  the  will  of 
the  defendant  on  his  giving  security  for  costs.  In  1857 
their  jurisdiction  was  extended  to  actions  relating  to  wills' or 
intestacy,  where  the  property  in  dispute  did  not  exceed  i"200 
if  personal,  .i300  if  real.  In  1865  they  were  empowered  to 
deal  with  equitable  claims  of  every  kind,  so  long  as  the  amount 
involved  did  not  exceed  £500.  Later  Acts  have  added  juris- 
diction in  bankruptcy  and  in  some  districts  in  Admiralty. 
Thus  slowly  have  been  built  up  the  county  courts  of  to-day, 
which  are  an  inestimable  boon  to  our  poorer  suitors. 

Until  the  middle  of  the  last  century  there  also  flourished  in 
England  and  Wales  many  Ecclesiastical  Courts.  Chief  among 
these  were  the  Prerogative  Court  for  wills  and  administrations, 
the  Court  of  Arches  for  appeals  from  inferior  Ecclesiastical 
Courts  in  the  Province  of  Canterbury,  the  Court  of  Peculiars 
(a  branch  of  the  Court  of  Arches),  a  Faculty  Court,  which 
granted  dispensations  to  marry,  and  a  Court  of  Delegates  for 
ecclesiastical  affairs.  Most  of  these  were  held  at  Doctors' 
Commons,  which  lay  close  to  St.  Paul's  Cathedral.  There 
was  also  a  Consistorv  Court  in  each  diocese  except  that  of 


B.C.L. VOL.  II. 


1  9  &  10  Vict.  c.  95. 

2  It  is  now  £100  ;  see  post,  p.  1030. 
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Canterbnrv.  But  in  1857  the  Ecclesiastical  Courts  were 
shorn  of  their  most  important  functions.  Their  jurisdiction 
as  to  wills  and  as  to  the  distribution  of  personal  i)roperty  on 
intestacy  was  transferred  to  a  newly  created  Court  of  Prol)ate  ;^ 
some  subordinate  jurisdiction  was,  as  we  have  seen,  vested  in 
the  county  courts.  At  the  same  time,  the  jurisdiction  of  the 
Ecclesiastical  Courts  in  matters  arising  between  husband  and 
wife  was  transferred  to  the  new  Court  of  Divorce  and  Matri- 
monial Causes.-'  So  that  now^  the  Ecclesiastical  Courts  deal 
only  with  clergymen  of  the  Established  Church  in  their 
professional  character.^ 

A  hundred  years  ago  there  was  no  Bankruptcy  Court  in 
England;  for  bankruptcy  was  unknown  to  the  common  law — 
it  is  purely  the  creation  of  statute.  If  a  man  could  not  pay 
his  debts,  he  was  imprisoned  until  some  person  paid  them  for 
him.  In  the  early  part  of  the  nineteenth  century,  however, 
various  statutes  were  passed  for  the  relief  of  insolvent  debtors. 
At  first  all  business  under  these  statutes  was  entrusted  to 
commissioners  appointed  separately  for  each  case  by  the  Lord 
Chancellor.  A  number  of  permanent  commissioners  were 
appointed  in  1881  for  the  London  district,  and  afterwards 
for  county  districts  also,  each  of  whom  could  act  separately, 
when  once  set  in  motion  by  the  fiat  of  the  Lord  Chancellor, 
but  subject  to  the  control,  first  of  a  Court  of  Review  in 
Bankruptcy,  and  afterwards  of  one  of  the  Vice -Chancellors. 
This  arrangement  was  considerably  moditied  in  18()1,  and  in 
1869  imprisonment  for  debt  was  abolished  altogether,  except 
in  the  case  of  a  dishonest  person  who  can  pay  his  debts,  but 
refuses  to  do  so.  In  the  same  year  the  commissioners  were 
all  abolished  ;  l)ankruptcies  in  the  country  were  transferred 
to  the  county  courts,  and  a  new  Court  was  created  to  deal 
with  bankruptcies  in  London,  which  was  called  the  London 
Court  of  Baiikruj)tcy.'' 


1  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  77)  ;  amended  hy  21  &  22  Vict, 
c.   DJj. 

2  Matrimonial  Causes  Act,  1857  (20  k  21  Vict.  c.  85), 

3  See  ante,    p.  122. 

*  The  jurisdiction  of  this  Court  was  transferred  to  the  Supreme  Court  of 
Judicature  in  1883,  by  the  Bankruptcy  Act  of  that  year  (IG  k  47  Vict.  c.  62, 
ss.  92 — 9i),  and  is  exercised  by  the  High  Court  of  Justice. 
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At  last,  in  1873,  Lord  Selborne,  then  Lord  Chancellor,  with 
the  assistance  of  Lord  Cairns,  his  opponent  in  politics,  carried 
successfully  through  Parliament  the  Judicature  Act,^  which 
created  the  Supreme  Court  of  Judicature.  This  Court  consists 
of  the  High  Court  of  Justice  and  the  Court  of  Appeal,  both 
of  which  are  Superior  Courts  of  Record.  To  the  High  Court 
of  Justice  was  transferred  every  jurisdiction  which  had 
formerly  been  vested  in,  or  capable  of  being  exercised  by,  any 
of  the  following  Courts  : — 

(1)  The  High  Court  of  Chancery,  as  a  common  law  Court 

as  well  as  a  Court  of  Equity,  including  the  jurisdiction 
of  the  Master  of  the  Rolls,  as  a  Judge  or  Master  of 
the  Court  of  Chancery,  and  any  jurisdiction  exercised 
by  him  in  relation  to  the  Court  of  Chancery  as  a 
common  law  Court ; 

(2)  The  Court  of  Queen's  Bench  ; 

(3)  The  Court  of  Common  Pleas  at  Westminster  ; 

(4)  The  Court  of  Exchequer,  as  a  Court  of  Revenue,  as 

well  as  a  common  law  Court ; 

(5)  The  High  Court  of  Admiralty  ; 

(6)  The  Court  of  Probate  ; 

(7)  The  Court  for  Divorce  and  Matrimonial  Causes  ; 

(8)  The  Court  of  Common  Pleas  at  Lancaster ; 

(9)  The  Court  of  Pleas  at  Durham ; 

(10)  The  Courts  created  l)y  Commissioners  of  Assize,  of 
Oyer  and  Terminer  and  of  Gaol  Delivery,  or  any 
of  such  Commissioners ;  '^ 

and  subsequently  in  1883 — 

(11)  The  London  Court  of  Bankruptcy. 

To  the  Court  of  Appeal  were  transferred  all  jurisdiction  and 
powers  of  the  following  Courts  : — 

(1)  The  Court  of  Appeal  in  Chancery  ; 

(2)  The    Court   of    Appeal  in   Chancery  of    the  County 

Palatine  of  Lancaster ; 

(3)  The  Court  of  the  Lord  Warden  of  the  Stannaries ; 

1  36  &  37  Vict.  c.  66.     This  Act  did  not  come  into  force  tiU  Novembei  1,  187:., 

2  lb.,  8.  16. 

21—2 
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(4)  The  Court  of  Exchequer  Chamber ; 

(5)  The  Judicial  Committee  of  the  Privy  Council  upon 

appeal  from  any  judgment  or  order  of  the  High  Court 
of  Admiralty  ; 
and  many  other  minor  appellate  jurisdictions. 

The  High  Court  of  eTustice  now  consists  of  three 
Divisions : — 

The  King's  Bench  Division. 

The  Chancery  Division. 

The  Probate,  Divorce  and  Admiralty  Division. 
Originally  by  the  Judicature  Act  each  of  the  three  Superior 
Courts  of  common  law  was  made  a  separate  division  of  the 
High  Court  of  Justice,  but  by  an  Order  in  Council  dated 
December  16th,  1880,  the  Common  Pleas  and  Exchequer 
Divisions  were  merged  in  the  Queen's  Bench  Division,  and 
the  offices  of  Lord  Chief  Justice  of  the  Common  Pleas 
Division  and  Lord  Chief  Baron  of  the  Exchequer  Division 
abolished. 

Each  Division  of  the  High  Court  is  clothed  with  every 
jurisdiction  and  power  possessed  by  the  Courts  which  were 
merged  in  it  by  the  Judicature  Act.  That  Act  enabled  the 
Courts  of  common  law  to  give,  in  addition  to  the  ordinary 
legal  remedies,  any  relief  which  the  Court  of  Chancery  could 
formerly  have  given. ^  Law  and  equity  are  now  administered 
concurrently.  Every  Court  applies  the  same  principles  of 
law  and  equity  to  the  actual  facts  of  the  case  ;  every  Court 
has  power  to  grant  whatever  form  of  relief  the  nature  of  the 
case  may  require,  whether  legal  or  equitable.  This  was  the 
greatest  and  most  beneficial  law  reform  of  the  long  reign  of 
Queen  Victoria.  On  December  4th,  1882,  outward  expression 
was  given  to  the  fusion  of  law  and  equity  by  physically 
uniting  the  Courts  in  one  building — the  Pioyal  Courts  of 
Justice. 

Prior  to  the  year  1008  a  person  who  was  convicted  of  a 
<rime  on  an  indictment  had  no  right  of  direct  appeal.  If 
he  was  acquitted,  there  was  an  end  of  the  proceedings ;  he 

^  See  the  juiltrnieiit  of  Lord  Watson  in  Ind,  f'ooj/e  S'  Co.  v.  Einiiicraon  (1HK7). 
12  App.  Gas.  at  p.  308. 
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could  never  be  placed  on  his  trial  again  for  the  same  offence. 
Moreover,  a  prisoner  had  always  many  opportunities  of  rais- 
ing any  point  of  law.  On  his  arraignment  he  could  demur 
to  the  indictment.  At  any  stage  of  the  proceedings  before 
verdict  he  could  move  to  quash  the  indictment.  After 
verdict  he  could  move  in  arrest  of  judgment.  And  even 
after  judgment,  if  the  defect  on  which  he  relied  appeared  on 
the  face  of  the  record,  he  might  apply  to  the  Attorney-General 
for  leave  to  issue  a  writ  of  error,  which  could  be  argued  in 
the  Court  of  King's  Bench  (or  later  in  the  King's  Bench 
Division),  and  taken  thence  even  up  to  the  House  of  Lords.^ 
But  if  there  was  no  point  of  law  which  the  prisoner  could 
raise  in  his  defence,  and  the  jury  found  him  guilty  on  the 
facts,  their  decision  was  final.  He  could  obtain  no  new  trial ; " 
nor  could  he  appeal  against  the  severity  of  his  sentence. 
His  only  chance  was  that  the  Home  Secretary  might  possibly 
be  induced  to  advise  the  King  to  pardon  him  altogether  -or  to 
remit  some  portion  of  his  punishment. 

It  sometimes  happened  that  a  judge  had  to  decide  a  point 
of  law  on  circuit,  away  from  his  books.  He  might  come  to 
the  conclusion  that,  if  certain  facts  were  proved  to  the  satis- 
faction of  the  jury,  the  prisoner  had  committed  a  crime,  and 
he  would  then  direct  the  jury,  on  proof  of  those  facts,  to  find 
the  prisoner  guilty.  Should  the  judge,  however,  have  any 
doubt  as  to  the  correctness  of  his  decision,  he  would  often, 
after  sentencing  the  prisoner,  suspend  punishment  until  he 
had  consulted  his  brother  judges  at  Serjeants'  Inn.  Then, 
in  the  year  1848,  a  judge  was  empowered  by  statute^  to 
"  state  a  case  "—that  is,  to  briefly  state  the  facts  on  which 
the  point  of  law  arose — for  the  opinion  of  a  Court  which  was 
created  in  that  year,  and  known  as  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved.  If  he  thought  fit  to 
do  so,  sentence  was  usually  passed,  but  respited  until  the 
point  of  law  was  decided  on  the  case  stated.  If  the  Court 
for  Crown  Cases  Reserved  thought  that  the  point  of  law  had 

1  See,  for  example,  R.  v.  BmdlatKjk  and  Besant  (1877),  2  Q.  B.  D.  5^9; 
(1878),  3  Q.  B.  D.  607.  ^,      ^     .    ,..  „. 

*  Except  in  the  case  of  a  misdemeanour  tried  at  bar  m  the  Court  ot  Kings 
Bench. 

3  The  Crown  Cases  Reserved  Act,  1848  (11  &  12  Vict.  c.  78). 
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been  wrongly  decided  at  the  trial,  the  verdict  woiUd  be  set 
aside  and  the  conviction  quashed.  But  a  case  coukl  only  be 
stated  on  a  point  of  law  ;  and  there  was  no  power,  even  on  a 
point  of  law,  to  compel  a  judge  to  state  a  case  if  he  declined 
to  do  so.  No  Court,  moreover,  had  any  power  in  a  criminal 
case  to  review  or  vary  the  finding  of  a  jury  on  any  question 
of  fact. 

This  state  of  things  led  to  the  passing  of  the  Criminal 
Appeal  Act,  1907/  That  Act  created  the  Court  of  Criminal 
Appeal,  which  is  a  Superior  Court  of  Record.  It 
abolished  the  writ  of  error  and  the  Court  for  Crown  Cases 
Reserved.^  It  is  still,  however,  possible  for  a  judge,  a 
recorder  or  a  chairman  of  Quarter  Sessions  to  state  a  case  for 
the  opinion  of  the  Court  of  Criminal  Appeal ;  and  a  prisoner 
can  still,  at  successive  stages  of  his  trial,  demur,  move  to 
quash  the  indictment,  or  move  in  arrest  of  judgment,  but  in 
actual  practice  he  now  invariably  raises  any  point  of  law  by 
way  of  appeal. 

1  7  Edw.  VII.  c.   23.     This  Act  came  into  operation  on  April  19,   1908  ;   it 
does  not  extend  to  Scotland  or  Ireland. 

2  lb.,  s.  20. 


Chapter  III. 

CRIMINAL    COURTS. 

Our  ordinary  criminal  Courts  are  now : — 

1.  Petty  Sessions. 

2.  Quarter  Sessions. 

3.  The  Assizes. 

4.  The  Central  Criminal  Court. 

5.  The  King's  Bench  Division  of  the  High  Court  of  Justice. 

6.  The  Court  of  Criminal  Appeal. 

Peers  who  are  charged  with  treason,  felony,  or  misprision 
are  tried  either  in — ■ 

7.  The  House  of  Lords,  or 

8.  The  Court  of  the  Lord  High  Steward. 

Appeals  in  criminal  matters  from  the  Channel  Islands,  the 
Isle  of  Man,  the  Empire  of  India,  and  the  Colonies  are 
heard  by  the  Judicial  Committee  of  the  PriTy  Council, 
which  advises  the  King  thereon. 

1.  Petty  Sessions. 
These  Courts  are  composed  of  justices  of  the  peace,  whose 
office  dates,  as  we  have  seen,  from  1327.^  The  executive 
powers  of  a  justice  of  the  peace  rest  in  the  main  upon  the 
terms  of  his  commission  from  the  King,  which  empowers  him 
singly  to  conserve  the  peace,  to  suppress  riots  and  affrays, 
to  take  security  for  keeping  the  peace,  and  to  apprehend 
criminals.  The  judicial  functions  of  justices  of  the  peace, 
on  the  other  hand,  are  almost  entirely  the  creation  of  statute 
law.  The  procedure  in  their  Courts  is  regulated  by  the 
Summary  Jurisdiction  Acts,  1848  to  1899,'  and  by  the 
Criminal  Justice  Administration  Act,  1914.^ 

^  See  rt/iV,  p.  973. 

8  11  &  12  Vict.  c.  43  ;   42  &  43  Vict.  c.  49  ;   47  &  48  Vict.  c.  43  ;   58  &  59  Vict. 
c.  39  ;  62  &  63  Vict.  c.  22. 
»  4  &  5  Geo.  V.  c.  hS. 
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Justices  of  the  peace  are  appointed  by  the  Crown, 
generally  on  the  recommendation  of  the  lord-lieutenant ; 
they  no  longer  need  any  property  qualification.^  There  is  no 
limit  to  the  number  of  justices  that  may  be  appointed  in  any 
county.  They  are  un])aid  ;  they  elect  their  own  chairman. 
They  hold  office  for  life,  but  may  be  removed  by  the  Lord 
Chancellor  for  misconduct.  A  justice  is  appointed  for  the 
whole  county  ;  but,  except  in  Quarter  Sessions,  he  only  acts 
in  practice  in  the  petty  sessional  division  in  or  near  which 
he  resides. 

All  judges  of  the  Supreme  Court  of  Judicature  are  specially 
named  in  the  commission  of  the  peace  for  every  county  of 
England  and  Wales,  and  therefore  have  all  the  powers  of  a 
justice  of  the  peace. 

Any  two  or  more  justices  acting  in  their  own  division,  and 
sitting  in  their  usual  court-house,  form  a  Court  of  petty 
sessions.^  Modern  statutes  have  very  largely  increased  the 
powers  of  justices  of  the  peace.  They  have  now  an  extensive 
jurisdiction  over  a  most  miscellaneous  collection  of  matters 
both  civil  and  criminal.  This  jurisdiction  has,  no  doubt, 
been  conferred  on  them  because  they  are  the  most  readily 
accessible  of  our  judicial  officers,  and  the  proceedings  before 
them  are  short,  simple  and  inexpensive.  Their  jurisdiction 
is  threefold : — 

(i.)  They  deal  with  many  civil  or  quasi-cixil  matters,  such 
as  disputes  concerning  contracts  between  master  and  servant, 
affiliation  orders,  itc.  These  proceedings  begin  with  a  com- 
plaint, not  on  oath,  and  if  successful  end  in  an  order  to  pay 
money,  which  creates  merely  a  civil  debt.  The  defendant 
can  be  compelled  to  give  evidence  at  such  proceedings.^ 

(ii.)  Justices  have  also  power  to  deal  summarily  with  many 
minor  criminal  matters,  and  now  even  with  some  indictable 
offences,  but  subject  to  certain  conditions.^  In  such  cases 
they  decide  whether  the  accused  is  guilty  or  not  without 
any  indictment  and  without  the  aid  of  a  jury.     These  pro- 

1  See  Justices  of  the  Peace  Act.  190G  (0  Kdw.  VII.  c.  16). 
'  This  is  an  inferior  Court,  not  of  Record  ;  sec  post,  p.  1029. 

'  See  further  ae  to  the  civil  jurisdiction  of  justices  of  the  peace,  posf,  pp.  104<>^ 
1042. 
*  Bee  posf,  pp.  1048,  1049. 
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ceeclings  begin  with  an  information  and  end,  if  successful, 
in  a  conviction.  The  accused  may  give  evidence  if  he 
wishes,  but  he  cannot  be  compelled  to  do  so. 

(iii.)  Justices  also  do  much  valuable  work  in  connection  with 
cases  which  will  subsequently  be  tried  by  a  jury  on  an  indict- 
ment. These  proceedings  begin  with  a  complaint  or  an 
information  and,  if  successful,  end  with  a  committal.  The 
justices  do  not  decide  whether  the  accused  is  guilty  or  not  of 
the  offence  with  which  he  is  charged,  but  only  whether  the 
case  should  be  sent  for  trial  by  a  jury  either  at  Assizes  or 
Quarter  Sessions.  It  is  only  in  proceedings  of  this  kind 
that  the  depositions  of  witnesses  are  taken.  The  accused 
must  be  present;  he  can,  if  he  wishes,  give  evidence  on  oath, 
or  make  an  unsworn  statement  from  the  dock ;  and  in  either 
case  he  can  call  witnesses,  whose  depositions  also  will  betaken. 

In  all  three  classes  of  cases  the  justices  have  power  to 
summon  the  defendant  and  any  necessary  witness  before 
them  and,  if  the  summons  be  disregarded,  to  compef  his 
attendance  by  issuing  a  warrant  for  his  apprehension. 

One  justice  can  conduct  a  magisterial  investigation  pre- 
liminary to  the  trial  of  an  indictment;  two  justices,  as  a  rule, 
are  necessary  to  decide  a  case  summarily.  A  Court  of  petty 
sessions  is  usually  held  at  regular  intervals  in  a  stated  place. 
A  magisterial  investigation,  on  the  other  hand,  can  be  held 
at  any  time  at  any  place  within  the  justices'  jurisdiction. 
In  trying  a  case  summarily,  the  justices  sit  in  open  court 
and  the  proceedings  are  public,  whereas  in  conducting  a 
magisterial  investigation  they  are  strictly  not  sitting  as  a 
Court,  and  the  public  have,  therefore,  no  positive  right  to 
be  present,  though  they  are  almost  invariably  admitted. 
In  the  metropolis  there  are  police  magistrates,  and  in  some 
of  the  larger  provincial  towns  a  stipendiary  magistrate  has 
been  appointed.  A  police  or  stipendiary  magistrate,  and 
also  the  Lord  Mayor  or  any  alderman  of  the  City  of  London , 
sitting  alone,  has  all  the  powers  of  a  Court  of  summary 
jurisdiction  composed  of  two  justices  of  the  peace.^ 

1  The  procedure  in  oases  under  the  Children  Act,  1908  (8  Edw.  VII.  c.  87),  is  dealt 
yfith  j)ost,Tpi).  10i9,  1050. 
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From  a  suininavv  (.-onviftion  or  order  made  by  a  Court  of 
petty  sessions  an  a|)])eal  may  lie  either  to  the  Court  of  Quarter 
Sessions  or  to  the  King's  Bencli  Division.  The  former  Court 
will  re-hear  the  whole  case  and  decide  all  questions  both  of 
fact  and  law ;  the  latter  Court  will  only  hear  arguments  on 
a  point  of  law.  But  no  appeal  lies  from  the  decision  of  a 
justice  of  the  peace  committing  any  person  charged  with 
crime  to  take  his  trial  on  indictment  at  the  Assizes  or 
Quarter  Sessions. 

(i.)  A  person  convicted  at  petty  sessions  had  at  common 
law  no  right  of  appeal  to  the  Court  of  Quarter  Sessions,  but 
now  by  section  37  (1)  of  the  Criminal  Justice  Administration 
Act,  1914,  any  person  aggrieved  by  any  conviction  of  a  Court 
of  summary  jurisdiction  who  did  not  admit  his  guilt  in  the 
Court  below  may  appeal  to  a  Court  of  Quarter  Sessions. 

The  appeal  must  be  made  to  the  Court  of  Quarter  Sessious  which  will  be 
held  next  after  the  conviction,  unless  that  will  be  held  within  fifteen  days, 
in  which  case  the  appellant  may  postpone  his  appeal  to  the  next  subsequent 
Court. ^  The  appellant  must  <i'\.ye  notice  in  writing  of  his  intention  to 
appeal  within  seven  days  after  his  conviction  both  to  the  prosecutor  and  to 
the  clerk  of  the  petty  sessional  Court ;  such  notice  nmst  state  the  grounds 
of  the  appeal.'-  He  must  further,  within  three  days  after  his  notice  of 
appeal,  enter  into  recognisances  before  the  petty  sessional  Court  to 
prosecute  the  appeal,^  Pending  the  hearing  of  the  apj^eal  the  appellant 
may  be  released  on  bail,  if  the  Court  think  fit,  on  entering  into  recog- 
nisances or  giving  security.* 

(ii.)  Moreover,  a  person  convicted  at  petty  sessions  may 
apply  to  the  King's  Bench  Division  for  a  writ  of  certiorari  on 
the  ground — 

(a)  that  there  is  some  defect  or  informality  apparent 

on  the  face  of  the  proceedings  before  the  justices, 
or 

(b)  that  there  was  a  want  of  jurisdiction  on  their  part 

or  that  they  exceeded  their  jurisdiction,  or 

(c)  that  the  conviction  was  obtained  by  fraud. 

If  such  writ  be  granted,  the  proceedings  will  be  brought 

»  42  &  43  Vict.  c.  49,  s.  31  (1). 

*  lb.,  s.  31  (2)  ;  notice  to  the  solicitor  of  the  other  partv  is  not  sufficient  :  S. 
V.  Juttices  of  Oxfordshire,  [1893]  1  Q.  B.  149. 
»  lb.,  s.  31  (3). 
I  lb.,  8.  31  (4). 
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before  the  King's  Bench  Division,  which  will  if  necessary 
quash  the  conviction.^  Again,  any  person,  who  desires  to 
question  his  conviction  at  petty  sessions  on  the  ground  that 
it  is  erroneous  in  point  of  law,  or  is  in  excess  of  jurisdiction, 
can  apply-  to  the  justices  to  state  a  case  setting  forth  the  facts 
for  the  opinion  of  the  King's  Bench  Division.  If  they 
refuse  to  do  so,  he  may  apply  to  the  King's  Bench  Division 
for  an  order  directing  them  to  state  a  case.^ 

2.   Qmoier  Srssions. 

Every  Court  of  Quarter  Sessions,  whether  of  a  county  or  a 
borough,  is  an  inferior  Court  of  Eecord.  We  have  already 
traced  the  history  of  this  Court  in  the  counties,  where  it 
gradually  superseded  the  ancient  county  court  so  far  as 
criminal  cases  were  concerned.'*  All  the  justices  of  the  county 
are  judges  of  the  Court  of  Quarter  Sessions  for  their  county, 
though  it  is  sufficient  if  two  justices  be  present.  It  the 
business  of  the  county  requires  it,  the  Court  sits  in  two 
divisions,  each  of  which  is  composed  of  at  least  two  justices.^ 
The  Court  is  presided  over  by  a  chairman  appointed  by  the 
justices;  a  deputy  chairman  is  also  appointed,  who  presides  in 
the  second  Court.  The  Court  tries  on  indictment  prisoners 
committed  to  it  for  trial  by  the  justices  of  the  county.  It 
originally  had  jurisdiction  over  all  indictable  offences  except 
in  "  cases  of  difficulty,"  which  were  referred  to  the  judge  of 
assize."  But  this  somewhat  indefinite  jurisdiction  is  now, 
as  we  shall  see,  restricted. 

In  boroughs  there  w^as  great  variety  both  as  to  the  juris- 
diction of  the  local  Court  of  Quarter  Sessions,  and  as  to  the 
persons  who  composed  it ;  for  these  matters  were  defined  for 
each  borough  by  the  terms  of  its  own  charter.  The  judge 
of  a  borough  Court  of  Quarter  Sessions  is  called  a  Recorder. 
He   tries   indictments   with    the    aid    of   a   jury;    but   he 

^  See  Crown  Office  Rules,   J  906,  and   Short  &  Mellor's  Grown  Office  Practice, 
p.   114. 

*  Such  application  must  be  made  in  writing  within  seven  days  of  conviction  : 
42  &  43  Vict.  c.  49,  s.  33. 

s  20  &  21  Vict.  c.  43,  s.  2  ;  42  &  43  Vict.  c.  49,  s.  33. 

*  See  ante.  p.  97-1. 

*  21  &  22  Vict.  c.   73.  s.   9. 
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is  the  sole  judge  of  the  Conrt.  Altliongh  the  justices 
of  the  peace  for  the  borough  are  often  present  on  the  bench, 
they  take  no  part  in  the  proceedings.  A  Recorder  is  appointed 
by  the  Crown  on  the  recommendation  of  the  Home  Secretary. 
He  must  be  a  barrister  of  not  less  than  five  years'  standing. 
He  is  <\r  officio  a  justice  of  the  peace  for  the  borough,  and  he 
may  sit  in  Parliament  for  any  other  constituency,  but  not  for 
the  borough  of  which  he  is  Recorder. 

Each  Court  of  Quarter  Sessions  has  an  olB&cer  called  the 
clerk  of  the  peace.  In  a  county  he  is  appointed  by  the 
standing  joint  committee  of  the  county  justices  and  the 
county  council,  and  is  removable  by  that  committee.^  In  a 
borough  he  is  appointed  by  the  town  council  of  the  borough, 
and  is  removable  by  the  Eecorder.- 

The  jurisdiction  of  all  Courts  of  Quarter  Sessions,  whether 
for  a  county  or  a  borough,"  was  regulated  and  made  uniform 
by  the  Court  of  Quarter  Sessions  Act,  1842,^  and  subsequent 
Acts,  which  created  new  offences,  have  in  some  cases  excepted 
them  from  the  jurisdiction  of  Courts  of  Quarter  Sessions. 

The  Act  of  1842  provides  that  uo  Court  of  Quarter  Sessions  shall  try  any 
person  for  any  treason,  murder  or  capital  felony,  or  for  any  felony  which,  when 
committed  by  a  |>ei'son  not  previously  convicted  of  felony,  is  punishable  by 
penal  servitude  for  life.^     Xor  can  it  try  any  of  the  following  offences  : — 

Misprision  of  treason  ; 

Offences  against  the  King's  title,  prerogative,  person  or  government,  or 
against  either  House  of  Parliament ; 

Offences  subject  to  tlie  penalties  of  pnemimire; 

Blasphemy  and  offences  against  religion  ; 

Administering  or  taking  unlawful  oaths  ; 

Perjury  and  subornation  of  perjury;  suborning  any  person  to  make  a 
false  oath,  affirmation  or  declaration  punishable  as  perjury  or  as  a  mis- 
demeanour ; 

Forgery ; 

Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  or  to  any  part  of 
ft  wood,  coppice,  &c. ; 

Bigamy  and  offences  against  the  laws  relating  to  marriage  ; 

1  51  &  52  Vict.  c.  41,  8.  83. 

2  45  &;  46  Vict.  c.  50,  s.  164. 

*  It  ia  said  that  the  Court  of  Quarter  Sesdioos  for  the  Soke  of  Peterborough  iM 
an  exception. 

*  5  &  6  Vict.  c.  38,  B.  1. 

*  There  is  uow  .-iii  exception  iu  the  case  of  burglary,  which  was  brought  within  the 
jurisdiction  of  a  Court  of  Quarter  Sessions  in  1896  by  s.  1  of  the  59  k  60  Vict.  c.  57, 
whicli  is  repealed  and  re-euacted  by  the  Larceny  Act,  1916  ;  see  especially  s.  38  (2)  of 
the  latter  Act. 
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Abduction  of  women  and  girls  ; 

Endeavouring  to  conceal  the  birth  of  a  child ; 

Composing,  printing  or  publishing  ])lasphemous,  seditious  or  defamatory 
libels  ; 

Bribery  ; 

Unlawful  comljinations  and  conspiracies,  except  conspiracies  or  com- 
binations to  commit  any  offence  which  such  Court  has  jurisdiction  to  try 
when  committed  by  one  person  ; 

Stealing  or  fraudulently  taking  or  injuring  or  destroying  records  or 
documents  belonging  to  any  Court  of  law  or  equity,  or  relating  to  any  pro- 
ceeding therein ; 

Stealing  or  fraudulently  destroying  or  concealing  wills  or  testamentary 
papers,  or  any  document  or  written  instrument  being  or  containing  evidence 
of  the  title  to  any  real  estate,  or  any  interest  in  lands,  tenements  or 
hereditaments. 

By  other  statutes  Courts  of  Quarter  Sessions  are  precluded  from  trying  :— 

The  misdemeanour  of  three  or  more  armed  persons  being  in  pursuit  of 
game  by  night ;  ^ 

Fraudulent  misdemeanours  by  agents,  trustees,  bankers,  factors,  &c. ;  - 

Personation  of  holders  of  stock ;  ^ 

Offences  against  women  and  young  girls  punishable  by  the  Criminal  Law 
Amendment  Act,  1885  ;■*  ' 

Bribery  of  agents  or  servants  under  the  Prevention  of  Corruption  Act, 
1906;  5 

Offences  under  the  Punishment  of  Incest  Act,  1908  ^ ; 

Any  offence  against  sections  20,  21  and  22  of  the  Larceny  Act,  1916.' 

All  indictments  are  tried  by  a  jury  at  Quarter '  Sessions. 
But,  as  we  have  seen,^  the  Court  also  deals  with  certain 
appeals  from  the  decision  of  Courts  of  petty  sessions.  The 
justices  or  Recorder  hear  such  appeals  without  a  jury  and 
decide  all  questions  arising  thereon  both  of  law  and  fact. 
Every  such  appeal  is  a  re-hearing ;  witnesses  are  called 
before  the  Court,  which  can  hear  fresh  evidence  not  presented 
to  the  Court  below.  A  Court  of  Quarter  Sessions  may 
also  in  a  proper  case  sentence  to  detention  in  a  Borstal 
institution  a  person  who  has  been  summarily  convicted  by 
justices  of  the  peace.^     It  can,  moreover,  hear  appeals  as 

1  9  Geo.  IV.  c.  69,  s.  9. 

*  24  &  25  Vict.  c.  96,  s.  87. 
3   37  &  38  Vict.  c.  36,  s.  3. 

*  48  &  49  Vict.  c.  69,  s.  17. 

5   6  Edw.  VII.  c.  34,  s.  3  (5). 
«   8  Edw.  VII.  c.  45,  s.  4  (2). 

7  6  &  7  Geo.  V.  c.  50  s.  38. 

8  See  ante,  p.  988. 

5  Criminal  Justice  Admiuistraticn  Ac!,  1914,  s.  10.  As  to  a  Borstal  institution  see 
j}ost,  p.  1117. 
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to  rating  questions  and  aftiliation  orders,  and  appoint  visiting 
justices  in  lunacy.  It  also  directs  the  enrolment  of  orders  for 
the  diversion  or  closing  of  highways  made  on  the  certificate 
of  justices  who  have  viewed  them.^  In  counties^^it  further  con- 
firms new  licences,  and  can  act  as  the  compensation  authority 
under  the  Licensing  (Consolidation)  Act,  lOlO.*-^  But  the  bulk 
of  the  administrative  business  of  the  Court  of  Quarter  Sessions 
for  a  county  has  been  transferred  to  the  county  council.^ 

On  the  hearing  of  an  appeal  the  Court  of  Quarter 
Sessions  can,  if  it  thinks  fit,  state  a  case  for  the  opinion  of 
the  King's  Bench  Division.  The  King's  Bench  Division  has 
also  i)Ower  to  review  and  quash  any  conviction,  order  or 
other  proceeding  of  a  Court  of  Quarter  Sessions  which  is 
brought  before  it  by  a  writ  of  certiorari.  But  in  all  indict- 
able cases  the  appeal  is  now  invariably  taken  to  the  Court 
of  Criminal  Appeal. 

3.    The  Assizes. 

We  have  already  mentioned  how  members  of  the  King's 
Court  were  sent  by  Henry  II.  on  circuit  throughout  the 
country  to  try  the  most  serious  crimes  in  the  county  court. 
From  this  practice  we  have  derived  the  modern  Assizes. 
England  and  Wales  are  divided  into  eight  circuits,  over  each 
of  which  the  judges  of  the  High  Court  travel,  holding  a 
Court  at  the  capital  of  each  county  and  other  assize  towns. 
These  circuits  are  : — 

(1)  The     Northern     (Westmoreland,     Cumberland     and 

Lancashire). 

(2)  The   North-Eastern  (Northumberland,  Durham  and 

Yorkshire). 

(3)  The  Midland  (Lincoln,  Derl)y,  Nottingham,  Warwick, 

Leicester,  Northampton,  Butland,  Buckingham  and 
Bedford). 

(4)  The    South-Eastern    (Norfolk,   Suffolk,  Huntingdon, 

Cambridge,    Hertford,    Essex,    Kent,    Surrey    and 
Sussex). 

'  r>  k  r,  Will.  IV.  c.  50,  8S.  H.-.— 91. 

*  ](>  Edw.  VII.  .\:  1  (Jeo.  V.  c.  24,  s.=(.  2,  12  and  20. 

»  51  &  52  Vict.  c.  41,  8.  3. 
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(5)  The  Oxford  (Berkshire,  Oxford,  Worcester,  Stafford, 

Salop,  Hereford,  Monmouth  and  Gloucester). 

(6)  The  Western  (Hants,  Wilts,  Dorset,  Devon,  Cornwall, 

Somerset  and  Bristol). 

(7)  The  North  Wales  and  Chester  (Montgomery,  Merioneth, 

Carnarvon,  Anglesey,  Denbigh,  Flint  and  Chester). 

(8)  The  South  Wales  (Pembroke,  Cardigan,  Carmarthen, 

Brecknock,  Radnor  and  Glamorgan). 
The  King  has  power  by  Order  in  Council  to  appoint  places  at 
which  assizes  are  to  be  held  and  to  alter  the  arrangements  of 
the  existing  circuits.^  Various  orders  have  been  made  with 
the  following  result.  At  least  one  judge  of  the  High  Court 
goes  round  each  circuit  three  times  a  year,  viz.,  in  the 
winter,  summer  and  autumn.  Two  judges  attend  the 
assizes  in  the  larger  counties  twice  a  year.  At  Liverpool, 
Manchester  and  Leeds  four  assizes  are  held  in  each  year, 
two  of  which  are  attended  by  two  judges,  two  by  one.  As  a 
rule,  only  those  barristers  who  are  members  of  the  particular 
circuit  appear  before  the  judge  of  assize. 

The  judges  of  assize  sit  under  three  commissions,  viz.,  of 
oyer  and  terminer,  gaol  delivery,  and  assize.  The  first  two 
commissions  empower  them  to  try  all  persons  against  whom 
an  indictment  has  been  presented  within  the  county  of 
that  assize,-  and  also  all  persons  brought  before  them 
charged  under  either  a  criminal  information  or  a  coroner's 
inquisition.  The  third  commission — that  of  assize — em- 
powers them,  i)iter  alia,  to  try  civil  actions.  King's  counsel 
on  the  circuit  are  also  included  in  these  commissions.  A 
Court  of  assize  has  no  appellate  jurisdiction. 

4.   The  Central   Criminal  Court. 

This  Court  was  created  in  1834  by  the  Central  Criminal 

Court  Act.^    It  can  try  any  indictable  offence  arising  within 

the  City  of  London,  the  counties  of  London  and  Middlesex, 

and  certain  specified  portions  of  the  counties  of  Essex,  Kent 

1  38  &  39  Vict.  c.  77,  s.  23.     See  also  39  &  40  Vict.  c.  57  ;   40  &;  41  Vict.  c.  46  ? 
and  42  Vict,  c,  1. 

2  In  1835  the  criminal  jurisdiction  of  the  Admiralty  was  also  vested  in  the  judgc& 
of  assize. 

3  4  &  5  Will.  IV.  c.  36. 
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and  Surrey.  The  Central  Criminal  Court  can,  moreover, 
try  all  offences  committed  on  the  high  seas  or  within  the 
jurisdiction  of  the  Admiralty/  and  also  indictments  for 
offences  committed  l)eyond  the  jurisdiction  of  the  Court 
which  have  been  sent  by  the  King's  Bench  Division  to  l)e 
tried  there  under  a  writ  of  tertiorarir  It  hears  no  civil 
actions  and  has  no  appellate  jurisdiction. 

The  Central  Criminal  Court  must  sit  at  least  twelve  times 
a  year  at  dates  fixed  by  four  judges  of  the  High  Court.  The 
judges  include  the  Lord  Chancellor,  the  judges  of  the  High 
Court,  the  Lord  Mayor,  Aldermen,  Recorder  and  Common 
Serjeant  of  the  City  of  London,  and  one  or  more  commis- 
sioners. A  judge  of  the  High  Court  generally  attends  on 
the  second  day  of  the  sittings  to  hear  the  more  serious 
cases ;  but  all  the  judges  of  the  Court  have  equal  rank  and 
jurisdiction.^ 

5.  The  King's  Bench  Division  oj  the  Hiyh  Court. 

The  former  Court  of  King's  Bench  was  styled  by  Blackstone 
"  the  sovereign  ordinary  Court  of  justice  in  causes  criminal,"  * 
and  the  present  King's  Bench  Division  retains  some  portion 
of  the  splendour  of  its  venerable  predecessor.  It  exercises 
its  jurisdiction  in  three  distinct  capacities  : — 

(i.)  As  a  Court  of  first  instance.  The  Court  of  King's 
Bench  from  the  earliest  times  acted  as  the  Assize  Court  for 
the  ancient  county  of  Middlesex;  ^  it  could  try  on  indictment 
any  treason,  felony  or  misdemeanour  committed  therein. 
And  in  spite  of  the  creation  of  the  Central  Criminal  Court, 
the  King's  Bench  Division  still  has  this  power,  though  it 
rarely  exercises  it.  The  procedure  is  the  same  as  at  the 
ordinary  provincial  assizes,  except  that  in  any  case  of  mis- 
.demeanour  either  party  can  obtain  a  trial  by  special  jury." 

^  i  ic:>  Will.  IV.  c.  3t;,  s.  22.     See  also  7  A:  H  Vict.  c.  2.     For  the  jurisdiction  of  the 
Aiimiraltv,  see  poxt,  p.  1016. 

*  Palmers  Act,  1856  (19  &  20  Vict.  c.  16),  ss.  1,  3. 

»  R.  V.  Jutticet  of  C.  C.  C.  (1883),  11  Q.  B.  D.  479. 

*  4  Bla.  Com.  320. 

■*  Hence  the  King's  Bench  Division  has  now  jurisdiction  both  over  the  modern 
.county  of  Middlesex,  and  the  greater  part  of  the  new  county  of  London, 
c  But  not  for  treason  or  felony  :  6  Geo.  IV.  c.  50,  s.  30. 
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The  trial  will  be  held  before  one  judge  unless  on  motion  an 
order  has  been  made  by  the  Court  that  the  trial  shall  be  at 
bar,  i.e.,  by  three  judges.^ 

Again,  the  King's  Bench  Division  can  try  any  mis- 
demeanour in  whatever  part  of  England  committed,  for 
which  a  criminal  information  has  been  filed  by  some  officer 
of  the  Crown."  It  can  also  try  any  crime  committed  out  of 
England  by  governors  of  colonies  or  other  public  officials,^ 
or  by  officials  of  the  Crown  in  India.^ 

(ii.)  Secondly,  into  this  Court  an  indictment  from  any 
inferior  Court  may  be  removed  by  writ  of  certiorari  and  tried 
there  either  at  bar  or  nini  priiis  {i.e.,  either  by  three  judges 
or  only  one),  and,  unless  otherwise  ordered,  by  a  jury  of  the 
county  in  which  the  crime  was  committed.  An  order  for 
such  removal  can  only  be  made  on  one  of  the  following 
grounds— 

(a)  that  a  fair  and  impartial  trial  cannot  be  had  in'the 
Court  below  owing  to  local  partiality  or  prejudice ;  or 

(b)  that  some  question  of  law  of  more  than  usual  difficulty 
or  importance  is  likely  to  arise  upon  the  trial ;  or 

(c)  that  a  special  jury  or  a  view  of  certain  premises  is 
necessary  to .  a  satisfactory  trial  and  cannot  be 
obtained  in  the  Court  below.^ 

(iii.)  The  King's  Bench  Division  has  also  appellate  jurisdic- 
tion. The  judges  of  the  old  Court  of  King's  Bench  were  "  the 
supreme  coroners  of  the  kingdom,"  and  as  such  had  a  general 
superintendency  over  all  inferior  Courts  which  had  any  juris- 
diction in  criminal  matters.  They  could  order  that  the  pro- 
ceedings in  any  such  inferior  Court  should  be  brought  before 
them  and  quashed,  if  they  were  found  to  be  irregular,  whether 
they  related  to  charges  of  high  treason  or  of  the  smallest 
misdemeanour  which  affected  the  public  welfare.    This  wide 

1  Crown  Office  Rules,  1906,  rr.  150—155  ;  Statutory  Rules  and  Orders,  1906^ 
p.  627. 

2  See  post,  pp.  1067,  1038. 

3  11  Will.  III.  c.  12  ;  42  Geo.  III.  c.  85. 

i  10  Geo.  III.  c.  47,  s.  4  ;   13  Geo.  III.  c.  63,  s.  39  ;  21  Geo.  III.  c.  /O,  s.  <- 
5  Crown  Office  Rules,  1906,  r.  13. 
B.C.L.  — VOL.  II.  ^2 
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power  has  now  devolved  on  the  King's  Bench  Division  of  the 
High  Court  of  Justice/  and  is  usually  exercised  by  a  Divi- 
sional Court  consisting  of  two  or  three  judges.  It  is 
exercised  in  two  ways  : — 

(a)  It  can  review  and,  if  necessary,  quash  any  order, 
determination  or  other  proceeding  by  a  Court  of  summary 
jurisdiction  or  of  Quarter  Sessions  which  is  brought  before 
it  by  a  writ  of  certiorari. 

(b)  Any  Court  of  summary  jurisdiction  may,  if  it  thinks 
fit,  state  a  case  setting  forth  the  facts  for  the  opinion  of  the 
King's  Bench  Division  on  any  point  of  law  arising  in  the 
proceedings  before  it,  and  the  King's  Bench  Division  may,  if 
they  deem  it  right,  order  justices  of  petty  sessions  to  state 
such  a  case.  A  Court  of  Quarter  Sessions  may  -  state  a  case 
for  the  consideration  of  the  King's  Bench  Division,  but  only 
on  a  i^oint  of  law  arising  in  regard  to  some  matter  that  has 
come  before  it  on  appeal  from  petty  sessions.  On  the  argu- 
ment of  any  such  case  the  King's  Bench  Division  has  power 
to  quash  the  conviction  or  other  proceeding,  and  to  make  any 
order  which  ought  to  have  been  made  by  the  Court  below ; 
or  to  remit  the  case  to  the  Court  below  either  for  the  state- 
ment of  additional  facts,  or  for  re-hearing  and  determina- 
tion, subject  to  the  opinion  expressed  by  the  King's  Bench 
Division.^ 

6.    Tlie  Court  of  Criminal  Appeal. 

This  Court  has  jurisdiction  over  all  criminal  cases  tried 
at  Quarter  Sessions,  the  Assizes,  the  Central  Criminal  Court, 
or  in  the  King's  Bench  Division,  whether  on  an  indictment 
or  a  criminal  information  or  a  coroner's  inquisition.^  It 
consists  of  the  Lord  Chief  Justice  of  England  and  the  other 
judges  of  the  King's  Bench  Division.^  The  Court  is  i)roperly 
constituted  if  there  are  present  not  less  than  three  judges  ; 

*  For  the  most  authoritative  decisions  as  to  the  true  nature  and  jurisdiction  of 
the  King's  Bench  Division,  see  The  Overseen  of  Waltall  v.  L.  ^  N.  W.  By.  Co. 
(1878),  4  App.  Gas.  30  ;    R.  v.  Jmticet  of  GaJway.  [1906]  2  Jr.  R.  at  p.  448. 

•  There  is  apparently  no  power  to  compel  them  to  do  so. 
»  Judicature  Act.  18y4  (57  &  58  Vict.  c.  16),  s.  2  (2). 

'  Criminal  Appeal   Act,  1907  (7  Edw.  VII.  c.  23),  ss.  3,  20. 
»  V  Etlw.  Vli.  c.  23,  s.  1,  as  amended  by  8  Edw.  VII.  c.  46,  s..  1. 


THE    COURT    OF    CRIMINAL    APPEAL.  997 


the  number  must  be  uneven,  and  the  decision  of  the  majority 
prevails.     It  sits  in  London  unless  otherwise  directed.^ 

To  this  Court  the  convicted  prisoner  has  an  unfettered  right 
of  appeal  on  any  question  of  law,  whether  the  question  was 
raised  by  the  prisoner  in  the  Court  below  or  not.-  Again, 
from  the  verdict  of  the  jury  on  any  question  of  fact,  or  from 
the  decision  of  the  Court  on  any  question  of  mixed  law  and 
fact,  the  prisoner  can  appeal,  provided  he  obtain  either  the 
leave  of  the  Court  of  Criminal  Appeal  or  a  certificate  from 
the  judge  who  tried  the  case  that  it  is  a  fit  case  for  appeal, 
e.g.,  that  the  verdict  is  unreasonable,  or  that  it  cannot  be 
supported  on  the  evidence  laid  before  the  Court,  or  that  on 
any  ground  there  has  been  a  miscarriage  of  justice.*  Lastly, 
the  prisoner  can  appeal  against  the  sentence  passed  upon 
him,  but  only  if  he  has  obtained  the  leave  of  the  Court  of 
Criminal  Apjjeal.^  In  doing  so  he  runs  a  certain  risk,  for 
on  such  an  appeal  the  Court  may,  if  it  thinks  fit,  quash  the 
sentence  appealed  against  and  inflict  a  heavier  one.*^ 

The  Court  of  Criminal  Appeal  can  quash  a  conviction  on 
any  of  the  grounds  on  which  a  verdict  can  be  set  aside  in 
civil  cases.'  It  may  enter  a  verdict  of  acquittal  and  thus 
prevent  the  injustice  of  allowing  a  person,  who  is  now 
adjudged  to  be  innocent,  to  remain  recorded  as  a  criminal. 
In  a  proper  case  it  will  hear  fresh  evidence.  But  the  Court 
cannot  grant  a  new  trial  in  any  criminal  case.^ 

7  and  8.     The  House  of  Lonh  and  the  Court  of  the 
Lord  High  Steward. 
The  House  of  Lords  exercises  criminal  jurisdiction  both  as 
a  Court  of  first  instance  and  as  a  Court  of  appeal. 

1  7  Edw.  VII.  c.  23,  s.  1  (2). 

«  lb.,  s.  3  (a)  ;   R.  v.  Tonkg,  [1916]  1  K.  B.  443. 

»  lb.,  8.  3. 

1  lb.,  s.  4. 

5  lb.,  s.  3. 

6  lb.,  s.  4. 

'  lb.,  s.  4  (2). 

8  lb.,  s.  20  (3).  The  Court  of  Appeal,  however,  can  do  so  m  the  case  of  an  "  in» 
dictment  at  common  law  in  relation  to  the  noa-repair  or  obstiuction  of  any  hifflnvay, 
public  bridge  or  navigable  river,  in  whatever  Court  the  indictment  is  tried,  "for  such 
a  proceeding,  though  criminal  in  form,  is  really  civil  in  its  character.  The  King's  Bench 
Division  formerly  had  power  to  grant  a  new  trial  in  the  case  of  a  misdemeanour  tried 
before  it ;  but  this  power  was  rarely  exercised  and  is  now  abolished  by  this  section. 
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(i.)  As  a  Court  of  first  instance  the  House  of  Lords  can 
try  an}'  one  imi)eacbed  by  the  House  of  Commons  for  any 
high  crime  or  misdemeanour ;  the  latest  instance  is  the  im- 
peachment of  Lord  Melville  in  1806.^  As  a  Court  of  first 
instance  it  can  also  try  temporal  peers  and  peeresses,  whether 
English,  Scotch  or  L*ish,  accused  of  high  treason,  felony 
or  misprision.  Li  such  cases  the  accused  cannot  waive  his 
privilege  to  be  so  tried.-  The  preliminary  proceedings  take 
place  in  one  of  the  ordinary  Courts  and  are  the  same  as  on 
any  other  indictment,  but  after  an  indictment  has  been 
presented  in  the  Court  below  it  is  removed  to  the  House  of 
Lords  (or  into  the  Court  of  the  Lord  High  Steward)  by  writ 
of  certiorari.  For  the  purposes  of  the  trial  the  House  is 
presided  over  by  a  peer  who  is  called  the  Lord  High  Steward. 
He  is  either  a  peer  appointed  by  the  King's  commission,  or 
in  the  absence  of  such  appointment  the  Lord  Chancellor. 
His  Majesty-s  judges  may  be  summoned  to  give  their  opinion 
on  any  questions  of  law  that  mayarise.^  But  all  the  members 
of  the  House  are  entitled  to  be  present,  and  when  present 
are  equally  judges  of  law  and  of  fact.  Though  a  Lord  High 
Steward  may  be  presiding,  he  has  merely  the  right  to  regu- 
late the  procedure,  and  is  a  judge  of  law  to  no  greater  extent 
than  any  other  peer.  The  bishops  have  a  right  to  be  present, 
l)ut  by  the  canon  law  they  may  not  vote  in  capital  cases, 
and  so  withdraw  before  judgment  is  given. 

If  the  House  of  Lords  is  not  sitting,  the  accused  will  be 
tried  in  the  Court  of  the  Lord  High  Steward.  In  such  a  case 
the  Lord  High  Steward  is  not  merely  the  president  of  the 
Court,  giving  his  vote  with  the  rest :  he  is  judge  of  matters 
of  law.  All  peers  who  have  a  right  to  sit  and  vote  in  Parlia- 
ment must  be  summoned  to  attend."*  They  are  the  sole 
judge's  of  fact,  and  the  majority,  which  must  consist  of  twelve 
at  least,  decides  the  guilt  or  innocence  of  the  accused. 

»  29  St.  Tr.  519. 

*  3  Co.  I  lilt.  2»  :   Kelynj,''8  Hep.  .")•;. 

'  See  n.  V.  Karl  Huxsell,  [1901]  A.  C.  ii%  in  which  ca?e  "  the  Earl  of  Halsbury, 
L.  0.,  presided  as  Lord  High  Stcw.srd.  There  were  also  present  about  160  peers, 
including  all  the  law  lords,  who  trcncrally  hear  appeals,  and  the  following  judges  : 
— Sir  Francia  Jcine,  and  Mai  hew,  Will-:,  Wright,  Lawrance,  Kennedy,  barling, 
liigham,  Cozcns-Hardy,  Farwell,  and  Hucklcv,  JJ." 

*  7  &8  Will.  III.  0.  3.  8.  11. 
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(ii.)  The  House  of  Lords  also  sits  as  a  Court  of  final 
appeal.  Its  jurisdiction  in  this  respect  is  practically  confined 
to  appeals  in  civil  cases.  Before  1908  an  appeal  would  only 
lie  to  the  House  in  a  criminal  case  on  a  point  of  law  apparent 
on  the  face  of  the  record.  But  now  an  appeal  lies  to  it 
from  a  decision  of  the  Court  of  Criminal  Appeal,  if  the 
Director  of  Public  Prosecutions  or  the  prosecutor  or  defen- 
dant obtains  the  certificate  of  the  Attorney-General  "  that 
the  decision  of  the  Court  of  Criminal  Appeal  involves  a 
point  of  law  of  exceptional  public  importance,  and  that  it  is 
desirable  in  the  public  interest  that  a  further  appeal  should 
be  brought."^ 

*  Criminal  Appeal  Act,  1907  (7  Edw.  VII.  c.  23),  s.  1  (6).  So  far  there  have  only 
been  five  instances  in  which  this  power  has  been  exercised;  R.  v.  Ball,  [1911]  A.  C. 
47  ;  Leach  v,  II.,  [1912]  A.  C.  30o  ;  Fehtead  v.  R.,  [1914]  A.  C.  534  ;  R.  v.  Ch'istie, 
[1914]  A.  C.  o4o  ;  Thompson  v.  The  King,  [1918]  A.  C.  221. 


Chapter    IV. 

SUPERIOR    CIVIL    COURTS. 

Our  chief  Civil  Court  of  first  instance  is— 

1.  The  High  Court  of  Justice. 
From  this  Court  im  ai)[)eal  Hes  to 

'2.  The  Court  of  Appeal, 
and  a  further  appeal  to 

3.  The  House  of  Lords. 

Appeals  from  the  Channel  Islands,  the  Isle  of  Man,  India, 
and  the  Colonies  lie  to 

4.  The  Judicial  Committee  of  the  Privy  Council. 

5.  There  are  other  Courts  vested  with  local  or  special 
jurisdiction  which  are  yet  superior  Courts,  such  as  : — 

(i.)  The  Chancery   Court   of   the    County  Palatine  of 

Lancaster, 
(ii.)    The  Chancery   Court   of   the   County   Palatine  of 

Durham, 
(iii.)  The  Court  of  Pvailway  and  Canal  Commission. 
An  immense  quantity  of  minor  civil  business  is  transacted 
in  the  Borough  Courts  and  the  County  Courts.  These  local 
courts,  however,  are  inferior  Courts  of  record,  and  will  be 
discussed  in  the  next  chapter.  Justices  of  the  peace  have 
also,  as  we  have  seen,\jurisdiction  over  certain  civil  or  qmsi- 
civil  matters. 

.  I. — The  High  Court  of  Justice. 

The  Supreme  Court  of  Judicature  in  its  entirety  has  no  ■{ 

judicial  function  ;  it  performs,  however,  important  duties  in 
regard  to  the  making  of  orders  and  rules  for  regulating  pro- 

1  See  ante,  p.  986. 
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eedure.  It  has  a  central  office,  which  was  created  in  1879.' 
It  consists  of  two  parts  : — 

The  High  Court  of  Justice,  which  exercises  original  juris- 
diction, and  also  possesses  appellate  jurisdiction  from  some 
inferior  Courts,  and 

The  Court  of  Appeal,  which  exercises  appellate  jurisdiction 
with  such  original  jurisdiction  only  as  may  be  incident  to 
the  determination  of  an  appeal. 

There  is  no  limit  to  the  amount  w^hich  a  plaintiff  can 
recover  in  an  action  properly  brought  in  the  High  Court  of 
Justice.  It  has  jurisdiction  over  all  persons  who  are  within 
England  and  Wales,  whether  they  be  British  subjects  or  not.^ 
It  has  also  a  general  jurisdiction  over  all  injuries  done  by  one 
Englishman  to  another  in  any  corner  of  the  world,  whether 
in  an  English  colony  or  in  a  foreign  country,^  and  also  over 
injuries  done  by  one  alien  to  another  abroad,  provided  such 
injuries  be  actionable  by  the  law  of  England  ancf  also 
wrongful  by  the  law  of  the  country  where  they  were  com- 
mitted.'' But  the  Court  has  of  its  own  accord  restricted 
these  wide  powers  to  cases  in  which  the  defendant  is  within 
jurisdiction  at  the  time  the  writ  is  issued,^  so  that  it  can  be 
served  upon  him  hei-e.  If  the  defendant  is  out  of  jurisdic- 
tion, no  writ  can  be  issued  except  by  leave,  and  such  leave 
will  only  be  granted  in  the  cases  specified  in  Order  XI.® 

Leave  will  be  readily  granted  if  the  whole  subject-matter  of  the  action 
be  land  situate  within  jurisdiction,  or  the  construction,  rectification,  avoid- 
ance or  enforcement  of  any  deed,  will,  contract,  obligation  or  liability 
affecting  lands  or  tenements  within  jurisdiction."  Such  matters  by  inter- 
national law  belong  to  the  forum  rei  siUe.  For  the  same  reason  the  High 
Court  has  no  jurisdiction  to  entertain  an  action  to  recover  damages  for 
trespass  to  land  situate  abroad.^ 

Again,  leave  can  be  obtained  to  issue  a  writ  against  any  one,  who  is  not 

1  Supreme  Court  of  Judicature  (Officers)  Act,  1879  (-12  &  43  Vict.  c.  78;, 
ss.  4—14. 

*  There  are  one  or  two  exceptions  ;  s&e  jwst.  pp.  1037,  1432. 

3  Scott  V.  Lord  Seymour  (1862),  1  H.  &  0.  219. 

^  Machado\.  Fontes,  [1897]  2  Q.  B.  231;  C'arr  v.  Fracis  Times  Co.,  [IW.'J  A.  L. 
17(;. 

5  Wafkins  v.  North  American,  ^c,  Co.  (1904),  20  Times  L.  R.  534. 

6  In  re  Eager,  Eager  v.  Johnstone  (1882),  22  Ch.  D.  86. 

T  Order  XI.,  r.  1  (a)  and  (&).  ^ 

8  British  South  Africa  Co.  v.  Coiiipunh\a   de  Mogavihique,  [1893]  A.  O.  002. 
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do:uicilod  ov  ordinarily  resident  in  either  Scotland  or  Ireland,  for  any  breach 
within  jurisdiction  of  a  contract  which  outrht  to  l)e  performed  within 
jurisdiction/^  It  does  not  matter  where  the  contract  was  made.  And  it 
will  be  sufficient  if  a  j>art  of  the  contract  has  been  broken,  provided  that  part 
had  to  be  performed  within  jurisdiction.^  But  there  is  much  greater 
difficulty  in  obtaining,'  leave  in  an  action  of  tort.  Such  actions  are  not 
expressly  mentioned  in  the  Order. 

If,  however,  the  proposed  defendant,  though  temporarily  abroad,  is 
domiciled  or  ordinarily  resident  within  the  jurisdiction,  he  can  be  sued  here 
both  in  contract  and  in  tort.^  A  foreign  company  may  reside  within  juris- 
diction ;  ■*  but  a  man  who  carries  on  business  within  jurisdiction,  whether 
in  his  own  name  or  under  any  other  style  or  firm,  cannot  be  sued  here,  if 
he  resides  abroad.^  And  there  can  be  no  sul)stituted  service  of  a  writ  in 
an  action  in  which  there  cannot  in  law  be  personal  service.'' 

Leave  will  also  be  given  to  serve  a  writ  out  of  jurisdiction  whenever  "  the 
action  is  for  the  administration  of  the  personal  estate  of  any  deceased 
person,  who  at  the  time  of  his  death  was  domiciled  within  the  jurisdiction, 
or  for  the  execution  (as  to  the  property  situate  within  the  jurisdiction)  of  the 
trusts  of  any  \\Titten  instrument,  of  which  the  person  to  be  served  is  a 
trustee,  and  which  ought  to  be  executed  according  to  the.  law  of  England."  " 
And  where  the  writ  has  already  been  duly  served  on  a  defendant  within 
jurisdiction,  leave  will  be  given  in  a  proper  case  ^  to  serve  another  defendant 
who  is  outside  jurisdiction,  pi-ovided  he  be  a  necessary  and  proper  party  to 
the  action. 

The  procedure  in  the  High  Court  is  mainly  regulated  by 
"Rules  of  the  Supreme  Court,"  which  are  divided  according 
to  their  subject-matter  into  seventy-two  "Orders."  They 
are  made  by  judges  under  powers  conferred  on  them  by  the 
Judicature  Acts,  and  have  all  the  force  and  effect  of  a  statute. 
These  rules,  however,  with  a  few  exceptions,  do  not  apply  to 
the  procedure  or  practice  in  any  proceedings 

(a)  in  criminal  matters  ; 

(b)  on  the  Crown  side  of  the  King's  Bench  Division ; 

1  Order  XI.,  r.  1  (e)  ;  Charles  Duval  ^'  Co.  v.  Gam,  [1901]  2  K.  B.  685. 

2  lieiny.  Stein,  [1892]  1  Q.  B.  753,  757  ;  Mutzenhecker  v.  IZywiwla,  [1906]  1 
K.   13.  254. 

3  Order  XI.,  r.  1  (c). 

*  "  Za  Bourgognc;'  [1899]  A.  C.  431.  The  fact  that  a  foreign  company  limited 
has  a  branch  oflice  in  this  country  will  not  enable  a  plaintiff  to  serve  a  writ  at 
the  branch  office  without  leave  under  Order  XI.  :  Jones  v.  Scottish  Accident  In- 
Vt'^^VJ^  oq'  ^'^^-  ^^^^^^'  ^^  Q-  ^-  °-  ^21  ;  O'Connor  v.  Star  Newspaper  Co.,  Ltd. 

5  Dfl  Rerruilrs  v.  New  York  Herald,  [1893]  2  Q.  B.  97,  n.  ;  Maclver  v.  Burns, 
[1895]  2  Ch.«30.  ' 

6  Field  V.  Bennett  (1886),  55  L.  J.  Q.  B.  89  ;  Jay  v.  Budd,  [1898]  1  Q.  B.  12. 
^  Order  XI.,  r.  1  (d).  >  l         j       ^ 

8  lb.,  r.  1  (^). 
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(c)  on  the  Revenue  side  of  the  King's  Bench  Division  ;  or 

(d)  in  Divorce  or  other  matrimonial  causes,^ 

As  we  have  already  seen,  the  High  Court  of  Justice  is  now 
divided  into  three  divisions,  viz.  : — 

(i.)  The  King's  Bench  Division, 
(ii.)  The  Chancery  Division. 

(iii.)  The  Probate,  Divorce  and  Admiralty  Division. 
^Ye  will  deal  first  with — 

,    (i.)   The  Kiufi's  Bench  I)i vision. 

The  Lord  Chief  Justice  of  England  is  the  President  of  this 
Division.  He  is  nominated  for  that  office  by  the  Prime 
Minister.  There  are  also  seventeen  puisne  judges,  who  are 
appointed  l)y  letters  patent  from  the  Crown  on  the  recom- 
mendation of  the  Lord  Chancellor.  They  must  be  at  the 
date  of  their  appointment  barristers  of  not  less  than  j;en 
years'  standing.^  The  greater  part  of  their  time  is  occupied 
in  trying  civil  causes  with  or  without  a  jury,  and  either 
at  the  Eoyal  Courts  of  Justice  in  London  or  at  the  Assizes 
all  over  England  and  Wales.  For  this  purpose  each  judge 
sits  separately.  But  two  or  more  judges  frequently  sit 
together  and  so  form  a  Divisional  Court  to  hear  appeals 
from  county  courts  and  magistrates,  and  to  prohibit  inferior 
tribunals  from  exceeding  their  jurisdiction.  A  judge  also 
sits  every  day  at  Judges'  Chambers  in  the  Royal  Courts  to 
hear  appeals  from  Masters  and  to  deal  with  other  inter- 
locutory matters. 

The  business  of  the  High  Court  of  Justice  is  grouped  under 
several  heads.  Separate  lists  are  published  of  special  jury 
causes,  common  jury  causes,  cases  for  trial  by  judge  alone, 
commercial  cases,  and  short  causes  sent  for  trial  under 
Order  XIY.,  respectively.  When  trying  any  of  these  actions, 
the  judge  is  assisted  by  an  associate  who  swears  the  jury  and 
the  witnesses,  and  reads  aloud  documents  which  are  admitted 
in  evidence  after  seeing  that  they  are  properly  stamped. 

1  Order  LXVIII.,  rr.  1,  2. 

2  36  &  37  Vict.  c.  66,  s.  8. 
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Conimrrcinl  Causes. 


Provision  lias  l)ee)i  made  for  the  prompt  despatch  of 
commercial  hnsiness  in  the  King's  Bench  Division.  At  the 
commencement  of  each  sittings  one  judge  is  appointed 
specially  to  hear  commercial  causes  in  London  ;  a  separate 
list  is  kept  for  the  entry  of  such  causes  for  trial.  Two 
other  lists  are  kept,  one  for  the  Liverpool  and  one  for  the 
Manchester  commercial  causes,  which  will  be  tried  at  the 
Assizes  for  those  cities.  If  either  party  desires  to  have  the 
action  entered  in  any  one  of  these  lists,  he  applies  to  the 
special  judge,  who  will  order  the  action  to  be  transferred  to 
the  list,  if  he  deems  it  a  commercial  cause.  An  appeal  will 
lie  from  his  decision  to  the  Court  of  Appeal  on  the  ground 
that  the  action  is  not  a  commercial  cause.^  Commercial 
causes  include  causes  arising  out  of  the  ordinary  transactions 
of  merchants  and  traders — amongst  others,  those  relating 
to  the  construction  of  mercantile  documents,  exports  or  im- 
ports of  merchandise,  affreightment,  insurance,  banking, 
mercantile  agency  and  mercantile  usages.-  As  soon  as  a 
cause  is  entered  in  the  commercial  list,  any  application  with 
respect  to  it  is  generally  made  to  the  judge  in  charge  of  such 
list  and  not  to  a  Master.  The  judge  may,  at  any  stage  of 
the  proceedings,  give  judgment  on  any  point  of  law^  raised 
on  the  pleadings ;  he  may  also  at  any  time  after  appearance 
and  without  pleadings  make  such  order  as  he  thinks  fit  for 
the  speedy  determination  of  the  questions  really  in  con- 
troversy between  the  parties. 

AVhen  the  so-called  "Commercial  Com't"  was  established,  it  was  at  first 
supposed  that  this  Court  would  be  allowed  greater  laxity  in  construing  the 
ordinary  rules  of  evidence  ;  but  in  BaerJein  v.  Cfuirlcred  Jlercanfi/e  Ban/c,^ 
Lindley,  \j.  J.,  said  :  "  The  Commercial  Court  has  no  more  power  to  disi)ense 
with  strict  evidence,  or  to  depart  from  the  administration  of  the  law  in  the 
ordinary  way,  than  any  other  judge  or  Court.  The  power  to  dispense  with 
strict  evidence  deix'mls  entirely  on  the  Judicature  Act  of  181)4."  There  is 
strictly  no  such  thing  as  the  Conunercial  Court.  "There  is  no  Act  of 
Parlianuiit  establishing  such  a  Court;  it  is  a  mere  piece  of  convenience  in 
the  arrangement  of  Itusiness."  ^ 

1  Sea  Insurance  Co.,  Ltd.  v.  Carr,  [1901]  1  K.  B.  7. 
»  See  Annual  I'ractice,  li>l.S,  Vol.  II.,  at  p.  2SS(;. 
»  [1895]  2  Ch.  at  p.  491. 
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An  order  for  the  transfer  of  the  action  to  the  commercial  list  will  be 
made  where  "  the  Court  is  satisfied  that  the  judge's  having  peculiar 
knowledge  of  commercial  matters  and  habitual  practice  in  dealing  with 
commercial  documents  and  correspondence  between  commercial  men  -will 
greatly  facilitate  the  trial  of  that  particular  case,"  ^  but  not  merely  on  the 
ground  that  the  case  relates  to  a  l)ill  of  exchange  or  to  a  security  for 
goods  or  to  a  bill  of  lading  or  stoppage  in  transitu.  It  will  be  good 
ground  for  applying  for  an  order  to  transfer  the  action  to  the  Commercial 
Court  that  the  case  "is  likely  to  be  tried  far  better,  far  more  quickly, 
far  more  economically,  and  far  more  advantageously  in  every  sense  if  it 
comes  before  a  judge  who  has  special  skill  and  knowledge  as  to  trans- 
actions of  this  nature,  than  if  it  keeps  its  place  in  one  of  the  general 
lists,"  or  that  "  the  case  requires  the  consideration  of  an  enormous 
amount  of  mercantile  correspondence  and  great  familiarity  with  com- 
mercial business."  ^  '*  Every  cause  must  be  regarded,  when  an  application 
of  this  kind  is  made,  in  respect  of  its  particular  features  and  its  particular 
elements,  and  in  each  case  it  is  for  the  Court  to  determine  whether  or 
not  in  their  opinion  it  would  be  more  effectively,  more  quickly,  and  at  less 
expense  tried  in  the  Commercial  Court  than  elsewhere."'  - 

The  Masters. 

The  judges  receive  valuable  assistance  from  nine  Masters. 
These  officers  are  appointed  by  the  Lord  Chancellor,  the 
Lord  Chief  Justice  and  the  Master  of  the  Rolls  in  rotation.^ 
They  must  have  been  practising  barristers  or  special  pleaders, 
or  solicitors  of  five  years'  standing.  Their  duties  are  very 
varied.  The  central  office  of  the  Supreme  Court  is  under 
their  control  and  superintendence.  They  have  power  to 
transact  all  such  interlocutory  business  and  exercise  such 
authority  and  jurisdiction  as  may  be  transacted  or  exercised 
by  a  judge  at  chambers,  except  in  the  following  matters : — 

"  (a)  All  matters  relating  to  criminal  proceedings  or  to 
the  liberty  of  the  subject ; 

(b)  Granting  leave  for  service  out  of  the  jurisdiction  of  a 

writ  or  notice  of  a  writ  of  summons  ; 

(c)  Appeals  from  district  registrars  ; 

(d)  Prohibitions; 

(e)  Injunctions  and  other  orders  under  sub-section  8  of 

section  25  of  the  principal  Act,  other  than  orders 

1  Per  Lindley,  L.  J.,  in  Baerlein  v.  Chartered  Mercantile  Bank,  [1895]  2  Ch.  at 
p.  493. 

2  Per  Lopes,  L.  J.,  ib.,  at  p.  495. 

3  Supreme  Court  of  Judicature  (Officers)  Act,  1879  (42  &  43  Vict.  c.  78), 
s.  9  (1),  as  amended  by  47  &  48  Vict.  c.  61,  s.  19. 


1006  THE    HIGH    COURT    OF    JUSTICE. 

for  the  appointment  of  receivers  by  way  of  equit- 
able execution  and  injunctions  so  far,  and  so  far 
only,  as  the  same  are  ancillary  or  incidental  to 
ecjuitable  execution  ; 

(f)  Keviewing  taxation  of  costs  ; 

(g)  Acknowledgments  of  married  women  or  applications 

to  dispens(^  with  the  concurrence  of  a  husband  in 
a  disposition  by  a  married  woman."  * 
Thev  also  tax  solicitors'  l)ills  of  costs,  examine  affidavits, 

and  investigate  matters  specially  referred  to  them  by  any 

C  ourt  or  a  judge. 

An  application  at  chambers,  whether  to  a  judge  or  to  a  Master,  is  usually 
made  Viv  summons ;  in  urgent  cases,  however,  it  may  be  made  ex  parte, 
that  is,  without  any  notice  to  the  other  side.  Any  person  affected  by  an 
order  of  a  blaster  may  appeal  therefrom  to  the  judge  at  chambers.  Such 
appeal  is  by  indorsement  made  upon  the  summons  by  the  Master,  or  by 
notice  in  writing,  given  by  the  party  appealing  within  four  days  after  the 
decision  complained  of  or  such  further  time  as  may  be  allowed.  An  appeal 
from  the  Master's  decision  will  be  no  stay  of  proceedings  unless  so  ordered 
by  a  judge  or  Master.  lu  all  matters  of  practice  and  procedure  there  is  a 
further  appeal  to  the  Court  of  Appeal,  but  as  a  rule  the  leave  of  the  judge 
or  of  the  Court  of  Appeal  must  first  be  obtained. 

The  District  Begistrars. 

There  are  in  most  of  our  larger  provincial  towns  branch 
offices  of  the  High  Court  of  Justice  called  district  registries  ; 
their  districts  are  defined  by  various  Orders  in  Council.  A 
district  registrar  has  in  all  actions  proceeding  in  his  district 
registry  the  same  powers  as  a  Master  and  does  substantially 
the  same  work.  Any  plaintiff,  wherever  resident,  may 
(except  in  a  probate  action)  issue  his  writ  either  out  of  a 
district  registry  or  out  of  the  central  office  in  London  at  his 
option.-  If  he  adopts  the  former  course  all  proceedings  will, 
unless  otherwise  ordered,  be  taken  in  the  district  registry 
down  to  and  including  the  entry  of  tinal  judgment,  and  also 
the  subsequent  proceedings  for  enforcing  the  judgment.^ 

1  Order  LIV.,  r.  12. 

a  Order  V.,  r.  1. 

»  Order  XXXV.,  rr.  1,  6. 
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Where  the  writ  of  summons  is  issued  out  of  a  district  registry 
and  the  plaintiff  is  entitled  to  an  interlocutory  judgment, 
this  must  be  entered  in  the  district  registry,  and  so  will  the 
final  judgment  when  damages  have  been  assessed.^ 

On  the  other  hand,  when  an  action  is  proceeding  in  London, 
either  party  can,  in  a  proper  case,  obtain  an  order  transfer- 
ring it  to  a  district  registry.-  An  appeal  from  the  decision  of 
a  district  registrar  lies  to  the  judge  in  chambers  in  London. 

The  0_tHckil  Referees. 

The  Judicature  Act  created  a  new  class  of  permanent 
officials  called  Official  Referees.^  Their  duty  is  to  try  such 
questions  and  actions  as  may  be  referred  to  them  under  the 
provisions  of  that  or  any  subsequent  Act  or  of  any  rule  of 
Court,  and  also  to  act  as  arbitrators  in  cases  referred  to  them 
as  such  under  the  Arbitration  Act,  1889.*  There  are  at 
present  three  official  referees.  They  are  officers  of  the 
Supreme  Court.  Their  offices  are  at  the  Royal  Courts  of 
Justice  ;  but  they  perform  their  duties  either  in  London  or 
in  the  country,  as  they  may  from  time  to  time  be  directed 
or  may  deem  most  convenient. 

The  work  of  an  official  referee  may  be  I'oughly  grouped  under  four 
heads  : — 

1.  References  for  trial  under  section  14  of  the  Arbitration  Act,  1889.^ 

2.  References  for  inquiry  and  report  under  section  1 3  of  that  Act. 

3.  The  assessment  of  damages  under  Order  XXXYI.,  r.  57  a. 

4.  References  to  him  as  an  arbitrator  by  consent  of  the  parties  or 
under  an  order  of  the  High  Court  under  section  3  of  the  Arbitration 
Act,  1889. 

An  appeal  lies  against  the  order  of  the  Court  or  a  judge  under  either 
section  13  or  14  of  the  Arbitration  Act,  1889,  and  it  may  be  reversed  if 
the  Court  of  Appeal  thinks  that  the  discretionary  power  was  wrongly 
exercised.-^  If  the  parties  agree  ou  a  particular  referee,  they  may  have  his 
name  inserted  in  the  order  of  reference,  otherwise  the  business  is  distributed 
to  the  official  referees  in  rotation ."     But  the  Lord  Chancellor  and  the  Lord 

1  Order  XXXV.,  r.  2. 

2  Order  XXXV.,  r.  17. 

3  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  83. 

4  52  &  53  Vict.  c.  •19. 

5  Case  V.  Willis  (1892),  8  Times  L.  R.  610. 

6  Order  XXXVI.,  r.  45. 
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Chief  Justice  of  England  have  each  power  to  order  the  transfer  of  any 
causes  and  matters  from  one  official  referee  to  another,  if  the  state  of 
pending  business  renders  such  a  transfer  expedient.^ 

1.  Ixefereiues  for  Trial. — In  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  the  Court  or  a  judge  may  at  any  time  order  the 
whole  cause  or  matter,  or  any  question  or  issue  of  fact  arising  therein,  to 
l»e  tried  before  an  official  reftree — 

(a)  if  all  the  parties  interested  who  are  not  under  disability  consent ;  or 

(b)  if  the  cause  or  matter  requires  any  prolonged  examination  of  docu- 
ments,- or  any  scientific  or  local  investigation.^  which  cannot  in  the  opinion 
of  the  Court  or  a  judge  conveniently  be  made  before  a  jury  or  conducted 
by  the  Court  through  its  other  ordinary  officers  ;  or 

(c)  if  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of 
account.* 

If  any  substantia]  portion  of  the  matter  in  dispute  in  an  action  is  a 
question  of  account  w^hich  cannot  be  conveniently  tried  in  the  ordinary 
way,  the  Court  or  judge  has  power  to  refer  the  whole  action  to  an  official 
referee.^ 

An  order  under  section  14  of  the  Arbitration  Act,  1889,  can  only  be 
made  in  a  pending  proceeding,  and  should  be  strictly  confined  to  questions 
arising  in  that  proceeding  unless  the  parties  by  consent  include  other 
matters  in  the  reference,  in  which  case  the  award  will  owe  its  validity  to 
the  consent  of  the  parties,  and  not  to  any  statutory  authority.*' 

An  official  referee,  to  whom  any  action  has  been  referred  for  trial  under 
section  14  of  the  Arbitration  Act,  1889,  has  full  power  to  deal  with  any 
interlocutory  application  affecting  the  conduct  of  such  reference,  such  as 
an  application  for  amendment  of  a  pleading,  or  particulars,  or  discovery  or 
a  commission  to  examine  a  witness  abroad  ;  but  an  appeal  lies  from  his 
decision  on  such  matters  to  the  judge  at  chambers."  The  hearing  before 
him  is  conducted  in  the  same  manner  as  a  trial  before  a  judge  without  a 
jury  ;  but  he  has  no  power  of  committal  or  attachment.^  He  may  have  an 
inspection  or  view,  if  he  deems  it  expedient,  for  the  better  disposal  of  the 
controversy  before  him.^  In  any  reference  for  report  under  section  13  of 
tlie  Arbitration  Act,  1889,  he  may  at  any  stage  of  the  proceedings  state  a 
special  case  for  the  opinion  of  the  Court  on  any  question  of  law  arising  in 
the  reference.^*^  He  usually  delivers  in  open  court  a  judgment  stating 
his  finduigs  of  fact  and  decision  on  the  law.  A  ^^Titten  order  or  certificate 
is  then  drawn  up  by  which  he  directs  how  judgment  shall  be  entered. 

1  Order  XXXVI.,  r.  47  b. 

«  Ormerod  v.  Todmordcn  Mill  Co.  (1882),  8  Q.  B.  D.  664. 

^  Uamilton  v.  Merchants'  Marine  Imurance  Co.  (1889),  58  L.  J.  Q.  B.  544. 

*  52  &  53  Vict.  c.  49,  8.  14. 

5  Ward  V.  PUley  (1880),  5  Q.  B.  D.  427  ;  Hurlbatt  v.  Barnett  &•  Co.,  [18931  1 
-Q.  B.  77. 

6  Darlington  Waggon  Co.  v.  Harding,  ^c,  Co.,  [1891]  1  Q.  B.  245. 

7  Hayward  v.  Mutual  Reserve  Association,  [1891]  2  Q.  B.  23o  ;  Macalpine  ?f 
,Co.  V.  Colder  ^  Co.,  [1893]  1  Q.  B.  515. 

8  Order  XXXVI.,  rr.  49,  51,  52  a,  55  c. 

9  Jb.,  r.  48. 

»o  J/k,  t.  :>2  ;   Order  LIX  A.,  r.  :>  :  .'.2  i:  .-.3  Vict.  c.  49,  s.  19. 
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Either  party  may  move  to  set  aside  the  judgment  directed  to  be  entered 
by  an  official  referee,  wholly  or  in  part,  on  any  ground  on  which  he  might 
move  to  set  aside  the  judgment  entered  by  the  order  of  a  judge.^  If  the 
action  be  in  the  King's  Bench  Division,  any  motion  to  set  aside  the  official 
referee's  certificate,  and  also  any  motion  for  a  new  trial,^  must  still  be 
made  to  a  Divisional  Court ;  ^  and  from  the  decision  of  the  Divisional  Court 
an  appeal  lies  to  the  Court  of  Appeal,  without  leave.-*  But  if  the  action 
be  in  any  other  Division,  the  application  should  be  made  to  the  judge  to 
whom  the  action  was  assigned.^ 

On  the  hearing  of  such  a  motion,  the  Court  has  power,  inter  alia  ^ — 

(a)  to  set  aside  the  judgment  or  any  of  the  findings  of  the  official 
referee ; 

(b)  to  remit  the  cause  or  matter,  or  any  part  thereof,  to  the  same  or  any 
other  referee  for  reconsideration  with  such  directions  as  it  may  think 
fit  {e.g.,  where  fresh  material  evidence  has  been  discovered  since  the 
trial)  ;  ' 

(c)  to  direct  judgment  to  be  entered  for  either  party,  or  make  such  other 
order  therein  as  may  be  just.^ 

2.  References  for  Inquiry  or  Report. — Subject  to  rules  of  court,  and  to 
any  right  to  have  particular  cases  tried  by  a  jury,  a  judge  may  refer  any 
question  arising  in  any  cause  or  matter  (other  than  a  criminal  proceediijg 
by  the  Crown)  to  any  official  referee  for  inquiry  or  report. 

The  official  referee  in  this  case  reports  his  finding  to  the  judge  who 
referred  the  question  to  him  ;  and  that  judge  may  adopt  the  report  and 
direct  judgment  to  be  entered  accordingly,  unless  either  party  moves  to 
have  the  report  varied  or  sent  back  to  the  same  or  some  other  referee  for 
further  inquiry.^ 

This  power  is  frequently  exercised  in  cases  where  a  difficult  account  has 
to  be  taken.  At  any  stage  of  the  proceedings  in  any  cause  or  matter,  the 
Court  or  a  judge  may  direct  any  necessary  accounts  to  be  taken,  notwith- 
standing that  there  may  be  some  further  relief  sought  for,  or  some  special 
issue  still  to  be  tried.^o  And  such  an  account  may  be  sent  to  be  taken  by 
an  official  referee.^i  The  Court  or  a  judge  may,  in  the  order,  give  special 
directions  as  to  the  mode  in  which  the  account  is  to  be  taken  or  vouched  ; 
it  may,  for  instance,  direct  that  the  books  of  account,  in  which  the 
accounts    in    question   have   been   kept,    shall   be   taken   as  jrrimd  facie 

1  See  Oi-der  LIX   A. 

2  Forrest  v.  Todd  (1897),  76  L.  T.  500. 

•^  Order  LIX  A.,  r.    2  :    Glasbrook  v.   Otven  (1S90J,  7  Times  L.  R.  <",2  :    Gowcr  v. 
Tobitt  (1891).  39  W.  R.  193  ;   Wynne-Finch  v.  Chaytor,  [1903]  2  Ch.  475. 
*  Munday  v.  Norton,  [1892]  1  Q.  B.  403. 

5  Wynne-Finch  v.  Chaytor,  supra,  overruling  Serle  v.  Fardell  (1890),  44  Ch.  D. 
299. 

6  Under  Order  LVIII..  r.  4,  and  Order  LIX.,  r.  3. 
'    And  see  ss.  10,  Ki,  17,  of  the  Arbitration  Act,  1889. 

8  Clark  V.  Sonnenschein  (1890),  25  Q.  B.  D.  464  ;  Joyner  v.  Weeks,  [1S91J  - 
Q.  B.  31. 

9  Order  XKXVI.,  rr.  54,  55  ;  52  &  53  Vict.  c.  49,  ss.  10,  16,  17. 
"  Order  XXXIII.,  r.  2. 

"  Rochet\mcauld  v.  Bomtead.  [1897"'  1  Ch.  196,  213. 
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evidence  of  the  triitli  of  the  matters  contained  in  theni.^  But,  in  the 
absence  of  any  such  special  direction,  the  official  referee  is  allowed  a  wide 
discretion  as  to  his  mode  of  procedure.  An  official  referee,  when  acting 
under  this  section,  has  no  power  to  make  any  order  as  to  costs. 

3.  Assessnienf  of  Damai/rs. — When  an  interlocutory  judgment  has 
been  signed  in  an  action  in  the  King's  Bench  Division  and  the 
amount  of  damages  sought  to  be  recovered  is  substantially  a  matter  of 
calculation,  the  judge  may  direct  that  the  amount  for  which  final 
judgment  is  to  be  entered  shall  be  ascertained  by  an  official  referee. 
The  attendance  of  witnesses  and  tiie  production  of  documents  Ijefore 
such  official  referee  may  be  compelled  by  subprma.  He  will  indorse 
the  amount  found  by  him  upon  the  order  referring  the  amount  of 
damages  to  him,  and  deliver  the  order,  with  such  indorsement,  to  the 
person  entitled  to  the  damages.  All  subsequent  proceedings  as  to  taxation 
of  costs,  entering  jiidgmeut,  and  otherwise,  will  be  taken  precisely  as 
though  the  amount  so  found  had  been  assessed  by  a  jury  upon  a  writ 
of  inquiry.-' 

4.  Sahmission  to  an  Official  Referee. — The  parties  to  any  dispute  may 
without  commencing  any  litigation  agree  in  writing  to  submit  all  matters 
specified  in  such  writing  to  the  decision  of  an  official  referee  ;  and  such 
official  referee  will  then,  subject  to  any  order  of  the  Court  or  a  judge  as 
to  transfer  or  otherwise,  hear  and  determine  the  matters  agreed  to  be 
referred  to  him,  and  make  and  publish  his  award  thereon.^  An  official 
referee  has  in  such  matters  all  the  powers  of  an  arbitrator  under  the 
Arbitration  Act,  18!^:k 


Jurisdirtion  iu  Bi(nlriiptc\i  of  the  King's  Bench  Division. 

The  London  Court  of  Bankruptcy  was  not  included  in  the 
list  of  Courts,  whose  jurisdiction  was  vested  in  the  High 
Court  by  the  Judicature  Act,  1873.  But  by  section  93  of 
the  Bankruptcy  Act,  1883,*  thi^  Court  was  united  and  con- 
soHdated  with  and  now  forms  part  of  the  Supreme  Court  of 
Judicature,  and  its  jurisdiction  is  transferred  to  the  High 
Court  of  Justice.  By  section  91  of  the  same  Act  and  orders 
made  thereunder  by  the  Lord  Chancellor,  all  matters,  which 
would  previously  have  been  within  the  exclusive  jurisdiction 
of  the   London  Court  of  Bankruptcy,  are  assigned  to  the 

1  Order  XXXIII.,  r.  3. 

2  Order  XXXVI.,  rr.  i>7  and  57  A.   As  to  enforcing  payment  of  the  Court  fees  in 
connection  with  proceedings  before  an  official  referee  see  Order  XXXVI.,  r.  55  d. 

3  52  &  53  Vict.  c.  49,  8.  3. 

*  40  k  47  Vict.  c.  ^>2.     And  see  Bankruptcy  Act,  1014,  ss.  90,  97. 
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King's  Bench  Division,  and  all  officers  and  clerks  of  the 
former  Court  were  attached  to  the  High  Court. 

Every  county  court  also  has  now  jurisdiction  in  bankruptcy  saA'e  a  few 
which  have  been  specially  excepted  by  orders  made  by  the  Lord  Chancellor. 
In  order  to  determine  in  which  Court  a  petitioning  creditor  must  file  a 
petition  against  a  particular  debtor,  it  is  necessary  to  ascertain  in  what 
district  that  debtor  spent  the  greater  portion  of  the  six  months  which 
immediately  preceded  the  presentation  of  the  petition.  If  during  those  six 
months  he  resided  in  the  metropolis  for  a  longer  period  than  he  did  in  the 
district  of  any  provincial  county  court,  the  petition  must  be  filed  in  the 
High  Court  of  Justice.  Proceedings  must  also  be  taken  in  the  High  Court 
against  any  debtor,  who  is  not  resident  in  England  or  whose  address  cannot 
be  found.^  The  King's  Bench  Division  also  hears  appeals  from  the  county 
court  in  bankruptcy  matters.^ 

The  jurisdiction  of  the  High  Court  is  exercised  by  one  of 
the  judges  of  the  High  Court  appointed  from  time  to  time 
for  the  purpose  by  the  Lord  Chancellor  and  called  the  judge 
in  bankruptcy.^  There  are  also  five  registrars  in  bankruptcy 
appointed  by  the  Lord  Chancellor,  who  have  power  to  -hear 
bankruptcy  petitions  and  to  make  receiving  orders  and 
adjudications  thereon  ;  to  publicly  examine  debtors  ;  to  grant 
orders  of  discharge  ;  to  approve  compositions  and  schemes  of 
arrangement ;  and  such  other  powers  as  are  necessary  to 
decide  questions  arising  in  the  bankruptcy.* 

The  judge  may  review,  rescind  o  r  vary  any  order  made  by 
a  registrar  in  the  exercise  of  his  bankruptcy  jurisdiction,^ 
and  this  power  he  frequently  exercises  in  rescinding  receiving 
orders  and  reconsidering  refusals  of  discharge.  An  appeal 
from  the  judge  in  bankruptcy  or  from  one  of  the  registrars 
of  the  High  Court  in  bankruptcy  lies  to  the  Court  of  Appeal ; 
and  thence,  but  only  by  leave  of  the  Court  of  Appeal,  to  the 
House  of  Lords. 

There  is  another  important  official  attached  to  every  Court  which  has 
jurisdiction  in  bankruptcy.     He  is  appointed  by  the  Board  of  Trade,  and 

1  Banki-uptcy  Act,  1914,  s.  98  ;  and  see  2}ost,  p.  1401. 

2  See  Bankruptcy  Act,  1914,  s.  108. 
s  s   97 

^  s!  102;  Bankruptcy  Rules,  191.1,  r.  7.  One  of  the  bankruptcy  le-istmrs 
acts  as  registrar  in  the  winding  up  of  companies,  so  that  the  actual  number  oi  tne 
registrars  who  act  in  bankruptcy  matters  is  four. 

s  In  re  Tobias  (1891),  8  Morr.  30. 
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is  called  the  "  official  receiver."  His  chief  duty  is  to  investigate  the  con- 
duct of  the  debtor  ;  he  conducts  the  public  examination  of  the  debtor, 
and  reports  to  the  Court  upon  any  previous  transactions  connected  with  his 
insolvency.  In  some  cases  it  is  necessary  to  prosecute  the  bankrupt  for 
offences  against  the  Debtors  Act,  1800/  and  in  such  a  prosecution  the 
official  receiver  takes  a  leading  part.  He  also  acts  as  receiver  and  manager 
of  the  debtor's  estate  until  a  trustee  is  appointed. 

In  discharging  these  duties  an  official  receiver  is  under  the  supervision 
and  control  of  the  Board  of  Trade,  which  also  audits  his  accounts  and  has 
power  to  disallow  any  items  improperly  charged  therein.* 

A  trustee  is  appointed  by  a  resolution  of  the  creditors  passed  at  a  meeting 
by  a  majority  in  value  of  those  present ;  he  may  or  may  not  be  a  creditor 
himself ;  his  appointment  must  be  sanctioned  by  the  Board  of  Trade.^ 
As  soon  as  a  trustee  has  been  appointed,  he  becomes  an  officer  of  the  Court, 
and  all  the  property  of  the  bankrupt,  of  whatever  kind  and  wherever 
situated,  subject  to  a  few  exceptions,^  vests  in  him.  His  title  to  such  property 
will  thenceforward  be  recognised  by  every  Court  in  the  British  dominions.' 
It  is  his  duty  to  realise  this  property  and  distribute  the  proceeds  amongst 
the  creditors.  The  Board  of  Trade  has  a  large  power  of  control  over 
trustees  ;  it  enforces  the  due  performance  of  their  official  duties,  audits 
their  accounts,  and  can  disallow  their  remuneration. 


Jurisdiction  over  Election  Petitions. 

Formerly  the  House  of  Commons  claimed  as  one  of  its 
privileges,  and  exercised,  the  right  to  determine  questions  of  a 
disputed  election  for  any  county  or  borough.  Such  questions 
were  at  first  referred  to  a  Committee  of  Privileges  and  Elec- 
tions, then  to  a  Committee  of  the  whole  House,  and  after  the 
year  1770  to  a  Select  Committee.  In  1868,  jurisdiction  over 
disputed  elections  to  the  House  of  Commons  was  transferred 
to  the  Court  of  Common  Pleas  at  Westminster,^  and  such 
matters  are  now  heard  and  determined  by  two  judges  of  the 
High  Court,  being  two  out  of  a  rota  of  three  selected  every 
year  by  the  judges  themselves.  The  result  of  such  trial  is 
intimated  to  the  Speaker,  who  either  confirms  the  election 
or  issues  a  new  writ. 

1  32  k  33  Vict.  c.  62,  ss.  11.  12  ;  see  a)ife,  pp.  377—379. 

•  See  further  as  to  his  duties  poxf,  p.  14o2, 
"  Bankruptcy  Act,  1914.  s.  19. 

•  Hce  pout,  pp.  1404,   140."). 

•  Bankruptcy  Act,  1914,  88.  19,  20,  62  ;  see  Er  2>arte  James  (1874),  L.  R.  9  Ch.  014  ; 
/>  parte  Shnmonx  (188H).  16  Q.  B.  U.  308. 

«   31  &  .32  Vict.  c.  12.5,  8.  5  ;  see  also  46  &  47  Vict.  c.  51. 
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•  The  Divisional  Courts. 

The  judges  of  the  King's  Bench  Division  frequently  sit  as 
a  Divisional  Court.  Such  a  Court  consists  of  two  judges,  or 
of  more  than  two  if  the  Lord  Chief  Justice,  with  the  concur- 
rence of  not  less  than  two  other  judges,  should  think  it 
expedient.  When  appeals  in  bankruptcy  are  set  down  for 
hearing,  the  judge  in  bankruptcy  must  be  a  member  of  the 
Court.^  Any  number  of  Divisional  Courts  may  sit  at  the 
same  time ;  each  of  them  exercises  all  or  any  part  of  the 
jurisdiction  of  the  High  Court.- 

We  have  already  dealt  with  the  jurisdiction,  both  original 
and  appellate,  of  a  Divisional  Court  of  the  King's  Bench 
Division  in  criminal  matters.^  In  civil  matters  its  jurisdic- 
tion is  almost  entirely  appellate,  except  in  matters  on  "  the 
Crown  side  "  with  which  we  shall  deal  presently."'  Thus  it 
deals,  inter  alia,  with  : — 

Appeals  from  county   courts   under   section  120  of 'the 

County  Courts  Act,  1888,^  and  in  bankruptcy ; 
Special   cases   stated   by   Courts   of   petty  and  Quarter 

Sessions  in  civil  matters ; 
Appeals  from  the  Mayor's  Court,  London,*^  and  all  other 
Borough  Courts  of  Record  (except  the  Liverpool  Court 
of  Passage),  and  from  the  Vice- Chancellor's  Court  of 
the  University  of  Oxford  ; ' 
And  appeals  from  a  judge  of  the  High  Court  sitting  in 
chambers  on  matters  which  do  not  relate  to  practice  or 
procedure. 
In  these  matters  the  decision  of  a  Divisional  Court  is  final, 
unless  leave  to  appeal  is  given  by  the  Divisional  Court  or  by 
the  Court  of  Appeal.^     In  some  cases,  however,  no  such 
leave  can  be  given,  and  the  decision  of  the  Divisional  Court 
is  therefore  final. 

1  See  Bankruptcy  Act,  1914,  s.  108. 

2  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  40. 

3  See  ante,  ]>p.  995.  996. 

4  See  Order  LIX.,  r.  1  (a). 
®  51  &  52  Vict    c.  4:3. 

6  Mayor's  Court  of  London  Procedure  Act,  1857  (20  &;  21  Vict.  o.  civil.),  s.  45. 

7  25  &  26  Vict   c.  26,  ai:d  Order  in  Council  of  August  23,  1894. 

8  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  45. 
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The  Crown  Side  of  the  Kitufs  Bench  Division. 
Proceedings   ou  the  Crown    side  of  the  King's   Bench 
Division  may  be  either  civil  or  criminal.     The  criminal  pro- 
ceedings are  by  way  either  of  an  indictment/  or  of  a  criminal 
information.^     The  chief  civil  proceedings  are  : — 
(i.)   numdainns  ; '"' 
(ii.)  htiheas  corjms  ;  * 
(iii.)   certiorari ;  '' 
(iv.)  prohibitions  ;  ^ 

(V.)  informations  in  the  natm'e  of  a  quo  icarranto  ; " 
(vi.)  attachments  for  contempt  of  Com't  ;^ 
(vii.)  petitions  of  right.'' 
The  procedure  in  all  such  matters  is  now  regulated  by 
the  Crown  Office  Rules  of  1906. 

TJie  licvennc  Side  of  the  King's  Bench  Division. 

Revenue  cases  since  1901  are  heard  by  a  single  judge, 
appeals  from  whom  go  direct  to  the  Court  of  Appeal  and  not 
to  a  Divisional  Court.  Order  XIX.  of  the  Rules  of  the 
Supreme  Court  as  to  pleading  has  no  application  to  these 
proceedings  ;  hence  the  defendant  to  an  information  on  the 
Revenue  side  may  still  plead  the  general  issue. ^^  Order  LIL 
applies  to  proceedings  on  the  Revenue  side  of  the  King's 
Bench  Division,  although  Order  XXVII.  as  to  dismissal  for 
want  of  prosecution  does  not.^^ 

(ii.)   77/6'  CJiancenj  Division. 
The  Chancery  Division  consists  of  the  Lord  Chancellor, 
who  is  President,^-  and  six  puisne  judges.     These  puisne 

^  See  post,  pp.  1060— lofiC. 

*  See  post,  pp.  1007— 1O70. 

*  See  post,  pp.  117.".— 1178. 

*  See  post,  pp.  1173—1175. 
«  See  post,  pp.  1180—1182. 
8  See  post,  pp.  1178— 117'.t. 
'  See  post,  p.  11M2. 

8  See  post,  pp.  lls-1— 118.-.. 

9  See  post,  pp.  11S2— 1184. 

w   Att.-Gen.  v.  McCormack,  [190.S]  2  Ir.  R.  517. 

"   Att.-Gen.  v.  Williamson  (188'J),  GO  L.  T.  930. 

^^  The  Lord  Chancellor  seldom,  if  ever,  sits  as  a  juilj,'e  of  first  instance,  but  he 
Las  jurisdiction  as  President  over  certain  special  matters,  such,  for  instance,  aa 
the  transfer  of  cases  from  or  to  the  Chancery  Division. 
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judges  are  divided  into  three  groups,  each  consisting  of  two 
judges,  who  deal  with  cases  assigned  to  either  of  them,  and  to 
each  group  are  attached  four  Masters  with  a  staff  of  clerks 
working  under  them.  The  bulk  of  the  work  of  the  Chancery 
Division  consists  of  equity  business,  to  which  its  organisation 
is  specially  adapted.  Nevertheless  it  administers  law  as  well 
as  equity,  though  it  never  tries  a  case  with  a  jury. 

Although  the  Judicature  Act  of  1873  gave  the  King's 
Bench  Division  power  to  hear  and  decide  any  equitable 
question  incidentally  raised  in  any  cause  or  matter  brought 
before  that  Division,  or  to  grant  any  remedy  or  relief  that  the 
Court  of  Chancery  would  have  granted  before  the  passing  of 
that  Act,  certain  causes  and  matters  are  assigned  to  the 
Chancery  Division  and  placed  within  its  exclusive  juris- 
diction. These  causes  or  matters  include  the  administration 
of  the  estates  of  deceased  persons,  the  dissolution  of  partner- 
ships and  the  taking  of  partnership  or  other  accounts^  the 
redemption  or  foreclosure  of  mortgages,  the  raising  of  portions 
or  other  charges  on  land,  the  sale  and  distribution  of  the 
proceeds  of  property  subject  to  any  lien  or  charge,  the 
execution  of  charitable  or  private  trusts,  the  rectification  or 
cancellation  of  deeds  or  other  written  documents,  the  specific 
performance  of  contracts  between  vendors  and  purchasers  of 
real  estates,  the  partition  or  sale  of  real  estates,  the  wardship 
of  infants  and  the  care  of  infants'  estates,  and  proceedings 
under  the  Trustee  Act,  1893.^ 

Any  action,  therefore,  in  reference  to  one  of  the  above 
causes  or  matters  should  be  brought  in  the  Chancery 
Division.  If  it  be  commenced  in  some  other  Division,  the 
Court  or  any  judge  of  such  Division  may  direct  it  to  be 
transferred  to  the  Chancery  Division,  and  order  the  plaintiff 
to  pay  the  costs  thereby  occasioned.^  On  the  other  hand,  as 
all  matters  in  the  Chancery  Division  are  tried  by  a  judge 
alone,  an  order  will,  in  a  proper  case,  be  made  transferring 
an  action  to  the  King's  Bench  Division  in  order  that  it  may 
be  tried  by  a  jury.'     Such  a  trial  cannot  be  demanded  as  of 

1  56  &  57  Vict.  c.  53.  _^  ^   ,         ,,  ,;    v 

2  See  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  11  (2)  ;  and  In  re  Pollard 
(1888),  20  Q.  B.  D.  656. 

3  See  Order  XXXVI.,  rr.  3,  7. 
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right,  it  is  a  matter  for  the  discretion  of  the  Court ;  and  the 
burden  of  showing  that  the  action  ought  to  be  tried  with  a 
jury  lies  on  the  appHcant/ 

A  judge  of  the  Chancery  Division,  when  sitting  in  chambers, 
has  the  same  power  and  jurisdiction  as  if  he  were  sitting  in 
open  court.-  A  set  of  chambers  is  attached  to  each  group 
of  two  judges  mentioned  above.  The  business  generally 
transacted  in  such  chambers  consists  of  interlocutory  appli- 
cations, proceedings  that  have  originated  primarily  in 
chambers,  proceedings  that  have  been  adjourned  forbearing 
to  chambers,  proceedings  on  judgments  and  orders.  The 
Master  has  power  to  deal  with  any  matter  which  he  is 
directed  by  the  judge  to  hear  and  investigate,  subject  to  any 
directions  which  the  judge  may  have  given.  In  all  other 
respects  the  jurisdiction  of  a  Master  of  the  Chancery  Division 
is  the  same  as  in  the  King's  Bench  Division.  The  winding- 
up  of  companies  is  now  regulated  by  Part  IV.  of  the 
Companies  (Consolidation)  Act,  1908,^  and  is  transacted  in 
the  Department  for  Companies  Winding-up,  in  which  the 
registrars  perform  the  duties  which  devolve  on  the  Masters  in 
the  Chancery  Division. 

(iii.)     The  rrobate,  Divorce  and  Admiralty  Dicision. 

In  this  Division  are  now  consolidated,  by  the  Judicature 
Act,  1873,  the  three  Courts  of  Probate,  Divorce  and 
Admiralty.  There  are  two  judges  of  this  Division — the 
President  and  one  puisne  judge.  They  are  assisted  by 
four  registrars,  who  sit  at  Somerset  House  and  deal  with 
summonses  in  probate  and  divorce  matters. 

The  Lord  High  Admiral  is  known  to  have  held  a  Court  as 
early  as  in  the  reign  of  Henry  I.^     This  Court  acquired  juris- 

*  Timgon  v.  Wilson  (1888),  38  Cb.  D.  72  ;    Jenkiru  v.  Bushby.  [1891]  1  Ch.  484. 

*  See  li.  S.  C.  Order  J.V. 
»  8  Edw.  VII.  c.  C'.K 

*  "  It  has  been  doubted  whether  the.  jurisdiction  of  the  Admiralty  Court  or  of  the 
I^rd  High  Admiral  arose  in  the  reigns  of  Edward  III.  or  Richard  I.  or  Henry  I.  ; 
Vjut.  whenever  it  :irosc,  it  arose  at  a  time  when  tlic  distinction  did  not  exist 
between  local  and  transitory  actions,  and  the  Courts  of  this  country  had  no  juris- 
diction to  entertain  actions  which  did  not  arise  within  a  county:"'  jirr  Frv,  L.  J., 
in  Turner  v.  Mersey  Docks  and  Harbour  Board,  [1892]  P.  at  p.  300  ;  and  see 
13  Rich.  II.  St.  1,  c.  5  ;  15  Rich.  II.  c.  3.  The  Court  fell  into  abeyance  during  the 
Commonwealth,  but  was  revived  after  the  Beetoratiom.  See  the  account  of  the 
cei<--mony  on  March  ll^th,  1G63.  given  by  Pepys  in  his  Diarv  (1828  od.),  vol.  ii. 
at  p.  17. 
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diction  over  all  wrongful  acts,  civil  and  criminal,  committed 
on  the  high  seas  or  in  the  main  streams  of  great  rivers  below 
bridges.  It  administered  a  body  of  maritime  law  as  adopted 
by  itself  from  maritime  customs  and  laws  common  to  all 
nations  and  also  from  such  codes  of  sea  law  as  the  laws  of 
Oleron  and  the  Consolato  del  Mare.  Its  criminal  jurisdiction 
was  transferred  in  1835  to  the  Central  Criminal  Court,  and 
in  1844  it  was  also  vested  in  the  judges  of  assize.  But  its 
civil  jurisdiction  continued  till  1875.  In  1857  the  Court  of 
Probate  was  created  by  the  statute  20  &  21  Vict.  c.  77 ; 
it  succeeded  to  the  jurisdiction  formerly  exercised  by  the 
Ecclesiastical  Courts  over  the  wills  and  intestacies  of  dead 
persons.  The  goods  of  persons  dying  without  wills  were 
in  olden  times  distributable  in  piosusus.  The  Church  under- 
took this  duty,  and  afterwards  usurped  jurisdiction  over  wills, 
as  these  were  documents  by  which  its  title  on  an  intestacy 
was  superseded.  In  the  same  year  1857  was  created  the 
Divorce  Court,  which  succeeded  to  the  authority  of  the 
Ecclesiastical  Courts  over  marriages,  with  the  additional 
power  of  decreeing  the  dissolution  of  these  "  religious  con- 
tracts," which  until  then  could  only  be  effected  by  an  Act  of 
Parhament. 

The  most  important  Admiralty  actions  are  brought  not 
against  a  person  but  against  a  ship  or  cargo,  in  order  to 
enforce  a  maritime  lien.  These  are  called  actions  in  rem, 
because  in  them  the  plaintiff  claims  that  the  ship  or  cargo,  if 
within  the  jurisdiction  of  the  Court,  be  arrested  and  detained 
until  the  sum  due  to  him  be  paid  or  secured  or  judgment  be 
given  in  the  action.     Such  actions  are  : 

(a)  the  action  of  damage  by  collision  or  otherwise  to  ship 

or  cargo ; 

(b)  the  action  on  a  bottomry  bond,  by  which  money  is  lent 

at  a  high  premium  on  the  chance  of  the  ship  arriving 
safely ; 

(c)  the  respondentia  action,  in  which  the  cargo  alone  has 

been  pledged  in  the  same  way ; 

(d)  the  action  of  possession  in  which  an  owner,  mortgagee, 
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or  other  i)ei-son  clainis  to  be  allowed  to  take  })osses.sioii 
of  the  ship  ; 

(e)  the  action  for  salvage,  or  for  towage,  in  which  reward 

is  chiiined  for  assisting  a  vessel  in  distress,  or  for 
towing  her  ; 

(f)  the  action  for  })ilotage  ; 

(g)  the  action  for  masters'  and  seamen's  wages  in  respect 

of  service  on  board  the  ship ;  and 

(h)  the  action  for  necessaries  supi)lied  to  the  ship  in 
port. 
There  are  also  Admiralty  actions  in  personam,  in  which  a 
maritime  lien  is  not  claimed.  Admiralty  actions  have  in 
some  respects  a  procedure  of  their  own.^  This  Division  of 
the  High  C'ourt  also  deals  with  questions  of  prize.  The 
judge,  by  virtue  of  a  commission  issued  under  the  Great 
Seal  at  the  beginning  of  every  war,  has  jurisdiction  over 
*'  all  captures,  seizures,  prizes  and  reprisals  of  ships  and 
goods  which  are  or  shall  be  taken  and  to  hear  and  determine 
according  to  the  course  of  Admiralty  and  the  law  of 
nations." 

Probate  actions  determine  the  validity  of  a  will  as  a  whole, 
whether  in  respect  of  the  capacity  of  the  testator  or  of  its  due 
execution,  but  not  the  construction  of  the  will,  which  is  for 
the  Chancery  Division.  They  also  determine  who  is  entitled 
to  letters  of  administration  in  a  case  of  intestacy.  They  are 
of  three  kinds  : — 

(a)  The  action  for  propounding  a  will  in  solemn  form. 

(b)  The  interest  action,  in  which  the  plaintiff  claims  to 

have  letters  of  administration  granted  to  him  as  one 
of  the  next  of  kin  of  the  deceased  intestate. 

(c)  The  revocation  action,  in  which  it  is  sought  to  revoke 

a   prol)ate   granted    in    common   form  or  letters  of 

administration. 
The  Court  has  jurisdiction  whenever  the  deceased  person 
at  the  time  of  his  death  owned  land  or  personalty  in  England, 
or  personalty  in   transit  to   England.     It  does  not  matter 

I  See,  for  instance,  Order  XIII.,  r.  12a  ;    Order  XIX.,  r.  28  ;    Order  XX.,  r.  3  ; 
Order  XXYiL.,  r.  11a  ;    Order  XXX.,  r.  Id. 
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where  the  will  was  made,  or  whether  the  deceased  was  a 
British  subject  or  not,  or  whether  he  was  domiciled  in 
England  or  not. 

The  most  important  matrimonial  causes  are  suits  for — 

(a)  nullity  of  marriage, 

(b)  divorce  a  vinculo  matrimonii, 

(c)  judicial  separation, 

(d)  restitution  of  conjugal  rights, 

(e)  alimony. 

The  Court  has  jurisdiction  to  dissolve  any  marriage,  whether 
celebrated  in  England  or  not,  if  the  parties  are  domiciled  in 
England  at  the  time  when  the  proceedings  for  a  divorce  are 
commenced.^  In  other  matrimonial  causes  "residence,  not 
domicil,  is  the  test  of  jurisdiction."  '^  The  rules  of  the 
Supreme  Court  do  not  al!ect  the  procedure  or  practice  in 
divorce  or  other  matrimonial  causes ;  the  procedure  of  the 
former  Ecclesiastical  Courts  by  petition,  etc.,  is  retained.^ 

The  two  judges  of  the  Probate,  Divorce  and  Admiralty 
Division  sometimes  form  a  Divisional  Court  to  hear  appeals 
from  county  courts  exercising  Probate  or  Admiralty  jurisdic- 
tion, and  from  Courts  of  petty  sessions  exercising  jurisdiction 
under  the  Summary  Jurisdiction  (Married  Women)  xVct,  1895,^ 
and  from  the  Wreck  Commissioners. 

.  II. — The  Court  of  Appeal. 

This  Court  is  composed  of  the  Master  of  the  liolls  and  live 
Lords  Justices  of  Appeal,  with  the  occasional  assistance  of 
the  Lord  Chancellor,  any  ex-Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  and  the  President  of  the  Probate,  Divorce 
and  Admiralty  Division,  who  are  ex  officio  judges  of  the  Court.^ 
The  Court  sits  in  two  divisions  ;  the  Master  of  the  EoUs 

1  Bater  v.  Bater,   [1906]    P.  209.     And  see    Oc/den  v.    Ogde/i,    [19U8]  P.  46  ;  Be 
Montaigu  v.  Be  Montalgu,  [1913]  P.  154. 

2  Per  Jeune,  P..  in  Roberts  v.  Brennan,  [1902]  P.  at  p.  144  :  Le  Mesurter  v. 
Le  Mesurier,  [1895]  A.  0.  at  p.  531. 

3  Order  LXVIII.  r.  Id. 

^  58  &  59  Vict.  c.  39,  2}ost,  pp.  1041,  1042.  _ 

s  Additional  judges  sit  occasionally  under  the  Appellate  Jurisdiction  Act,  1908 
(8  Edw.  VII.  c.  51),  s.  6. 
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presides  in  the  first  Court,  and  the  senior  Lord  Justice  in  the 
second  Court.  The  Master  of  the  Kolls  and  the  Lords  Justices 
are  appointed  by  the  Prime  Minister.  They  must  have  been 
judges  of  the  High  Court  for  at  least  one  year,  or  barristers 
of  fifteen  years'  standing.  Final  appeals  and  motions  for  new 
trials  are  heard  by  three  judges  ;  interlocutory  appeals  by  two 
judges.^ 

The  Court  of  Appeal  has  power  to  hear  and  determine 
appeals  from  any  judgment  or  order  of  the  High  Court  of 
Justice  or  any  judge  thereof,  whether  sitting  in  the  Royal 
Courts  or  on  circuit,  and  whether  in  a  Divisional  Court  or 
at  Xisi  I'riiis  or  at  judges'  chambers.  There  are,  however, 
limitations  imposed  by  statute  or  by  rules  of  Court,  which 
(</)  confer  appellate  jurisdiction  on  Divisional  Courts  and  pre- 
scribe that  the  appeal  from  the  original  Court  shall,  in  the  first 
place  at  any  rate,  lie  to  such  Courts  ;  or  [b)  restrict  the 
right  of  appeal  in  particular  cases.  The  Court  of  Appeal  also 
hears  motions  for  new  trials,  and  inotions  to  set  aside  a  verdict 
where  there  has  been  a  trial  by  jury.  An  appeal  from  the 
decision  of  a  judge  of  the  High  Court,  sitting  at  chambers 
on  any  matter  of  practice  and  procedure,  also  lies  to  the 
Court  of  Appeal.  For  all  the  purposes  of  and  incidental  to 
the  hearing  and  determination  of  any  such  appeal,  and  the 
amendment,  execution  and  enforcement  of  any  judgment  or 
order  made  on  such  appeal,  the  Court  of  Appeal  has  all 
the  power,  authority  and  jurisdiction  vested  in  the  High 
Court  of  Justice. 

It  also  hears  a})peal.s: — 

(a)  From  any  jud^iueut  or  oruer  of  tlic  Oiianccllors  of  tlie  Palatine  Courts 
of  Lancaster  and  of  Durham."'^ 

(//)  From  a  decision  on  a  point  of  law  of  the  Court  of  Jlaihvay  and  Canal 
Commission.^ 

(r)  From  an  order  of  the  judge  of  the  Liverpool  Court  of  Passage.'' 

(d)  From  an  order  of  a  county  court  judge  on  a  question  of  law  sub- 
mitted to  him  for  his  decision  by  an  arbitrator  appointed  under  the 
Workmen's  Compensation  Act,  IDOG.'' 

'  A.s  t  )  tlie  jurisdiction  in  lunacy  of  the  Lonls  Justioos,  si-e  j>oxf,  p.  1H81. 
^  53  Ac  oi  Vict.  c.  23.  s.  4  ;  52  tc  53  Vict.  c.  47,  s.  11  ;    see  post,  pp.  In23,  1024. 
»  51  &  52  Vict.  0.  25,  s.  17  (2)  ;    see  post,  p.  102.^.. 
*  5G  &  57  Vict.  c.  37,  s.  10  ;    see  post,  p.  HKi'). 

s  6  Edw.  VII.  c.  58  ;  see  Workmen's  Compensatiou  Rules,  1907  (r.  71)  aud 
1909,  and  post,  p.  1034. 
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(e)  From  an  order  of  a  county  court  judge  on  a  case  stated   by  an 
arbitrator  under  the  Agricultural  Holdings  Act,  1908.^ 


'III. — The  House  of  Lords. 

This  Court  forms  no  part  of  the  Supreme  Court  of 
Judicature,  and  it  has  no  original  jurisdiction  in  ordinary 
civil  actions  f  but  an  appeal  lies  to  it  against  any  judgment 
or  order  of  the  Court  of  Appeal.  AYhen  the  House  sits  to 
hear  such  appeals,  it  is  usually  composed  of  the  Lord 
Chancellor,  any  ex-Lord  Chancellors,  and  the  four  Lords 
of  Appeal  in  ordinary ;  such  peers  as  have  held  high  judicial 
office  are  also  entitled  to  sit.  At  least  three  members  of 
the  Court  must  be  present.  The  Lords  of  Appeal  are 
appointed  by  letters  patent.^  They  must  either  have 
held  high  judicial  office  for  two  years,  or  haye  been  for 
fifteen  years  practising  barristers  in  England  or  Ireland, 
or  practising  advocates  in  Scotland.  They  hold  office 
during  good  behaviour  and  are  entitled  to  sit  and  vote 
as  Lords  of  Parliament  during  their  lives.  All  lay  peers 
have,  strictly  speaking,  the  same  right  to  vote  on  judicial 
as  they  have  on  legislative  matters.  This  right,  however, 
has  fallen  into  disuse,  and  since  1883  no  lay  peer  has 
attempted  to  exercise  it. 

The  practice  on  appeals  to  the  House  of  Lords  is  regulated  by  the 
Appellate  Jurisdiction  Acts,  1876  and  1887,  by  the  Appeal  {Found 
Pauperis)  Act,  1893,  and  by  certain  Standing  Orders  of  the  House."' 

The  House  of  Lords  has  power  in  all  cases  to  summon  the  judges  to 
attend  and  assist  it  in  its  deliberations  by  giving  their  opinion  on  any 
points  of  law. 

The  House  of  Lords  also  exercises  civil  jurisdiction  in  cases  of  claims  to 
lieerages.  Such  claims,  which  were  originally  heard  before  the  King  in 
Parliament,  have  since  the  reign  of  Charles  II.  been  decided  by  a  committee 
of  the  full  House  of  Lords  on  reference  from  the  King,  who  acts  upon  the 
resolution  of  such  committee. 

1  8  Edw.  VII.  c.  28  ;  see  s.  13  (3),  and  County  Court  (Agricultural  Holdings) 
Rules,  1909. 

2  Skinner  v.  East  India  Co.  (1667),  6  St.  Tr.  710. 

»  See  Appellate  Juiisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  ss.  5,  6  ;  and 
Appellate  Jurisdiction  Act,  1887  (50  &  51  Vict.  c.  70),  s.  2. 

*  56  &  57  Vict.  c.  22.  The  Orders  will  be  found  in  the  Animal  I'ractice,  IDls, 
Vol.  II.  at  p.  2143  ;  and  in  Denison  and  Scotf  s  House  of  Lords  Practice. 
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It  also  decides  questions  as  to  disputed  elections  of  the  sixteen  repre- 
sentative peers  of  Scotland,^  and  of  the  twenty-eight  representative  ^jeers 
of  Ireland,-  and  also  questions  of  claims  to  vote  on  such  elections. 
An  Act  of  Parliament  is  still  necessary  to  dissolve  the  marriage  of 
persons  having  an  Irish  domicil,  for  the  Court  of  Ireland  has  only  power 
to  grant  a  divorce  a  uiensd  ct  tJioro.  These  Irish  Divorce  Bills  are  always 
introduced  into  the  House  of  Lords." 


.  IV. The  Judicial  Committee  of  the  Privy  Council. 

Besides  its  executive  business,  the  Privy  Council  exercises 
important  judicial  functions  as  a  Court  of  Final  Appeal  from 
the  Ecclesiastical  Courts  and  from  the  Courts  of  India,  the 
Colonies,  the  Channel  Islands  and  the  Isle  of  Man.  Such 
appeals  are  known  as  appeals  to  the  King  in  Council,  and 
down  to  the  year  1833  were  few  in  number  and  were  generally 
heard  by  committees  of  the  Council  specially  appointed  for 
each  case,  and  usually  in  vacation  time  when  the  judges  were 
free  to  attend.  But  in  1833  a  statute  was  passed,  which 
constituted  the  Judicial  Committee  of  the  Privy  Council.^ 
It  consists  of  the  Lord  Chancellor,  the  four  Lords  of  Appeal, 
if  Privy  Councillors,  and  such  other  members  of  the  Privy 
Council  as  have  held  any  high  judicial  office  in  the  United 
Kingdom  or  the  Colonies.  It  is  the  ultimate  Court  of 
Appeal  for  upwards  of  350  millions  of  persons. 

The  proceedings  commence  by  the  appellant  lodging  a  petition  of  appeal 
to  the  Right  Honourable  the  Lords  of  the  Judicial  Committee,  to  which 
the  respondent  must  enter  a  formal  appearance  by  giving  notice  in 
writing  to  the  registrar.  If  he  fails  to  do  so,  the  appellant  can  serve  a 
peremptory  order  calling  on  him  to  appear  within  six  weeks,  at  the  end  of 
which  time,  if  the  respondent  is  still  in  default,  the  aj>pellant  can  set,  down 
the  appeal  ex  parte.  If  the  respondent  appears,  he  must  lodge  his  answer 
to  the  petition.  Both  the  petition  and  answer  must  contain  an  abstract  of 
the  facts  as  to  which  the  appeal  has  arisen,  together  with  a  short  statement 
of  the  reasons  offered  by  the  parties  for  the  reversing  or  affirming  the 
judgment  of  the  Court  below.  When  both  the  {)etition  and  answer  are 
lodged,  the  appeal  is  set  down  and  iieard.     Only  one  judgment  is  delivered ; 

1  Union  with  Scotlan.l  A<,M.  17ii6  (tl  Anne,  c.  II). 

2  Scottish  Representative  Peers  Act,  1707  (6  Anne,  c.  78)  ;  Representative  Peers 
(Scotland)  Act,  1847  (10  &  11  Vict.  c.  52). 

»  As  to  the  jurisdiction  of  the  House  of  Lords  as  a  Final  Court  of  Appeal  in 
criminal  ca.ses.  see  ante,  \k  ;•!•!>. 
*  3  4:  4  Wiii.   LV.  c.  41. 
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in  this  the  Committee  states  the  reasons  for  which  it  will  advise  Hig 
Majesty  to  allow  or  dismiss  the  appeal.  Its  decision  is  then  reported  to 
the  King  in  Connoil. 

V. — Other  Superior  Courts. 

There  are  also  other  superior  Courts  of  record,  which 
have  jurisdiction  only  over  certain  counties,  or  which  have 
been  created  in  modern  times  for  certain  special  purposes. 
They  form  no  part  of  the  Supreme  Court  of  Judicature. 
We  can  only  deal  here  very  briefly  with  : — 

(i.)  The  Chancery  Court  of  the  County  Palatine  of 
Lancaster. 

(ii.)  The  Chancery  Court  of  the  County  Palatine  of 
Durham. 

(iii.)  The  Court  of  Railway  and  Canal  Commission. 

(i.)   Tlie  Chancenj  Court  of  the  Countij  Palatine  of  Lancaster. 

The  Vice-Chancellor  of  the  Duchy  and  County  Palatine'of 
Lancaster  is  the  sole  judge  of  this  Court,  which  is  a  superior 
Court  of  record.  He  sits  alternately  at  Liverpool  and 
Manchester ;  there  is  a  registrar  and  an  office  of  this  Court 
at  each  of  these  cities,  and  also  at  Preston.  The  jurisdiction 
of  the  Court  is  limited"  in  area,  but  unlimited  in  amount. 
It  is  essential  that  the  parties  to  the  action  should  be  within 
the  county  palatine,  though  not  the  property  w^hich  forms 
the  subject-matter  in  dispute.^  Within  the  county  palatine 
this  Court  has  the  same  powers  and  jurisdiction  as  the 
Chancery  Division  of  the  High  Court.-  It  also  possesses 
the  summary  jurisdiction  of  the  Chancery  Division,^ 
statutory  jurisdiction  over  the  property  of  infants  and  other 
persons  under  disabihty,'*  power  to  administer  assets,  and 
to  wind  up  any  limited  company  whose  registered  ofiice  is 
within  the  county.  It  has  also  jurisdiction  under  the 
Conveyancing  Act"i  1881,nhe  Trustee  Act,  1893,^  and  the 

1  In  re  Longdendale  Cotton  Spinning  Co.  (1878),  8  Oh.  D.   150. 

2  Chancery  of  Lancaster  Act,  1890  (53  &  54  Vict.  c.  23),  s.  3. 

3  Chancery  of  Lancaster  Act,  1850  (13  &  li  Vict.  c.  i3),  s.  11. 
*  Chancery  of  Lancaster  Act,  1854  (17  &  18  Vict.  c.  82),  s.  12. 

5  44  &  45  Vict.  c.  41,  s.  69. 

6  56  &  57  Vict.  c.  58,  s.  46. 
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Judicial  Trustee  Act,  1896.^     An  appeal  lies  to  the  Court 
of  Appeal,  and  thence  to  the  House  of  Lords. 


(ii.)    Thr  Chancenj  Court  of  the  Couniij  Palatiur  of  Durham. 

The  County  Palatine  of  Durham  has  also  a  Court  of  its 
own,  which  is  a  superior  Court  of  record.     The  sole  judge  of 
this  Court  is  the  Chancellor  of  the  County  Palatine,  who  sits 
in  the  Shire  Hall  of  the  City  of  Durham.    Its  jurisdiction  is 
unlimited  in  amount,  but,  apart  from    statute,  either  the 
property  which  is  the  subject-matter  of  the  action  must  be 
situate,  or  the  parties  must  reside,  within  the  county.    If 
the  parties  reside  within  jurisdiction,  it  is  immaterial  where 
the  property  is  situate.     The  jurisdiction  of  the  Court  has 
been  extended  by  various  statutes.    For  example,  the  Palatine 
Court  of  Durham  Act,  1889,-  has  conferred  upon  it  juris- 
diction to  administer  assets  and  to  deal  with  the  property  of 
infants  or  other  persons  under  disability,  and  all  the  summary 
jurisdiction  of  the  Chancery  Division.     It  has  power  to  wind 
up  any  limited  company,  whose  registered  office  is  within  the 
county.     It  has  jurisdiction  under   the   Charitable  Trusts 
Acts,  1853  to  1869,  the  Partition  Acts,  1868  and  1876,  the 
Settled  Estates  Act,  1877,  the  Conveyancing  Act,  1881,  the 
Settled  Land  Acts,  1882  to  1890,^  the  Trustee  Act,  1893," 
and  the  Judicial  Trustee  Act,  1896.^     An  appeal  lies  to  the 
Court  of  Appeal  and  thence  to  the  House  of  Lords.*' 


Formerly  the  Palatine  County  of  Lancaster  had  a  Court  of  Common 
Pleas,  and  the  Palatine  County  of  Durham  a  Court  of  Pleas,  but  the  juris- 
diction of  both  these  Courts  was  vested  in  the  Hi^h  Court  by  section  16  of 
the  Judicature  Act,  ]873.' 

The  county  of  Chester  was  also  formerly  a  county  palatine,  and  had 
Palatine  Courts  of  its  own,  but  these  were  abolished  by  Act  of  Parliament 
jn  ls;-50.« 

1  59  &  GO  Vict.  c.  35,  s.  2. 
»  62  &  53  Vict.  c.  47,  ss.  6,  7. 
«  lh„  gs.  8—10. 
«  5G  &  57  Vict.  c.  53,  s.  46. 
»  59  &  60  Vict.  c.  35,  s.  2, 
«  52  &  53  Vict.  c.  47,  s.  11. 
^  36  &  37  Vict.  c.  66. 
11  Geo.  IV.  k  1  Will.  IV.  c.  70,  ss.  13,  14. 
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(iii.)  Court  of  Baihuiy  and  Canal  Commission. 
This  Court  was  created  by  the  Railway  and  Canal  Traffic 
Act,  1888.^  It  consists  of  a  judge  of  the  High  Court,  who 
presides,- and  of  two  other  persons,  not  judges,  appointed  by 
the  Crown  on  the  recommendation  of  the  President  of  the 
Board  of  Trade,  one  of  \vhom  must  be  an  expert  in  railway 
matters.  The  President  alone  decides  points  of  law.  It  is 
the  duty  of  this  Court  to  enforce  the  provisions  of  the 
Railway  and  Canal  Traffic  Act,  1854,^  and  of  other  special 
Acts,  which  provide  that  railway  and  canal  companies  shall 
afford  reasonable  facilities  for  carrying  traffic  over  their 
systems,  and  shall  not  give  any  undue  preference  to  any 
particular  person  or  company,  or  any  particular  description  of 
traffic.  If  complaint  be  made  to  the  Court  on  any  of  these 
grounds,  it  has  power  to  order  the  company  complained  of  to 
obey  the  provisions  of  these  Acts  or  to  restrain  it  by  injunction 
from  disobeying  them.  It  may  also  order  the  company 
to  pay  a  sum  not  exceeding  £200  for  every  day  after  a  day 
named  in  the  order  that  the  company  fails  to  obey  the 
order  or  injunction ;  and  further  it  may,  in  addition  to  or  in 
lieu  of  any  other  relief,  award  damages  to  the  complainant.* 
The  Court  has  also  jurisdiction  to  decide  as  to  the  legality  of 
any  toll,  rate  or  charge  for  the  carriage  of  any  merchandise," 
and  to  determine  any  dispute  with  respect  to  the  "  terminal 
charges  "  of  any  railway  company,  e.g.,  for  loading  and 
unloading,  covering  and  delivering  goods  w^here  such  charges 
have  not  been  fixed  by  statute,  and  to  decide  w4iat  would  be 
a  reasonable  charge  for  such  work.''  Further  it  has  power  to 
determine  any  complaint  as  to  an  increase  since  1892  by  a 
railway  company  in  any  rate  or  charge,  provided  the  matter 
has  first  come  before  the  Board  of  Trade.'  In  short,  its  duty 
is  to  safeguard  the  interests  of  the  general  public  and  to 
protect  them  from  the  evils  of  monopoly. 

^  51  &  52  Vict.  c.  25. 

^  When  a  Scotch  or  Irish  railway  is  concerned,  a  judge  of  the  Court  of  Session 
in  Scotland  or  of  the  High  Court  of  Ireland  presides  :    s.  4. 
3  17  &  18  Vict.  c.  31. 
^  51  &  52  Vict.  c.  25,  s.  12. 
5  lb.,  s.  10. 

«  36  &  37  Vict.  c.  38,  s.  15. 
■^  57  &  58  Vict.  c.  54,  s.  1.    The  same  proviso  applies  to  through  rates. 
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The  Commissioners  have  all  the  powers,  rights  and  privi- 
leges of  a  superior  Court  with  respect  to  the  attendance  and 
examination  of  witnesses,  the  production  and  inspection  of 
documents,  the  entry  on,  and  inspection  of,  property,  and  the 
enforcement  of  their  orders.^  They  may  also,  subject  to  the 
approval  of  the  Lord  Chancellor  and  the  President  of  the 
Board  of  Trade,  make  rules  for  their  procedure  and  practice 
and  subsequently  vary  them.-  There  is  no  appeal  from  the 
Connnissioners  on  any  question  of  fact,  but  on  a  question  of 
law  an  api)eal  lies  to  the  Court  of  Appeal.^ 

All  the  powers  aiul  jurisdiction  of  this  Court,  and  the  law  administered 
by  it,  arc  statutory.  It  decides  matters  which  no  other  Court  can  decide. 
If  a  man  makes  a  contract  with  a  railway  company  to  carry  goods  at  a 
certain  rate,  he  must  pay  this  rate  ;  it  will  be  no  defence  to  an  action  at 
law  for  him  to  subsequently  alle<re  that  such  rate  is  unreasonable  ;  but  this 
would  1)6  a  trood  ground  for  complaint  to  the  Court  of  Commission. 

The  principal  statutes  under  which  the  Court  acts  are  the  following  : — 

1.  The  Railway  and  Canal  Traffic  Act,  1854,^  which  entitles  the  public 
to  reasonable  facilities  for  the  receiving,  forwarding,  and  delivering  of 
passengers  and  goods. 

2.  The  Regulation  of  Railways  Act,  1878,-^  under  which  proceedings 
may  be  taken  against  a  company  which  refuses  to  publish  its  rates. 

3.  The  Railway  and  Canal  Traffic  Act,  1888,*''  which  deals  with  "  through 
rates  "  and  "  undue  preference." 

4.  The  Railway  and  Canal  Traffic  Act,  1894,"  which  gives  the  Court 
jurisdiction  to  hear  and  determine  complaints  as  to  the  increase  of  rates 
and  charges  made  for  unloading  on  a  private  siding. 

A  "  reasonable  facility  "  must  be  a  convenience  to  the  public  at  large, 
not  merely  to  a  private  individual.  The  public  is  entitled  to  all  such 
reasonable  facilities  as  the  company  can  reasonably  be  expected  to  provide, 
such,  for  instance,  as  a  cloak-room,^  a  waiting-room,  and  proper  platforms, 
but  not  a  refreshment-room.^  The  junction  of  any  private  siding  or  private 
branch  railway  is  now  declared  to  be  a  reasonable  facility.^''  But  the  Court 
of  Commission  cannot  compel  the  railway  to  do  a  specific  thing  ;  it  will  not 
constitute  itself  a  manager  of  the  company.     The  granting  of  through 

»  51  &  52  Vict.  c.  25,  s.  18. 

*  lb.,  8.  20. 

»  lb.,  8.   17. 

<  17  4:  18  Vict.  c.  31.  The  provisions  of  this  Act  were  extended  in  1868  to 
steam  vessels  worked  by  a  railway  company  :    31  &  32  Vict.  c.  119,  s.  16. 

''  36  &  37  Vict.  c.  48. 

«  51  (k  52  Vict.  c.  25. 

'  57  k  .'.8  Vifrt.  c.  54,  araended  by  the  Railway  and  Canal  Traffic  Act,  1913  (2  &  3 
fJf...  V.  c.  2!»). 

"  Singer  Manufaoturing  Co.  v.  L.  Hf  S.  W.  By.  Co.,  [1894]  1  Q.  B.  833. 

»  S.  'E.  Ry.   Co.  V.   Railway  Commissioners  (1881),  6  Q.  B.  D.  586. 

»"  4  Edw.  VII.  c.  19.  s.  2. 
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rates  is  a  reasonable  facility  ;  and  either  a  trader  interested  in  the  traffic 
or  another  railway  company  may  demand  a  through  rate.  The  Commis- 
sioners are  specially  inclined  to  order  a  through  rate  when  it  will  generate 
competition. 

An  "undue  preference"  exists,  whenever  a  railway  company  charges  A. 
less  than  it  charges  B.  for  carrying  tlie  same  class  of  merchandise,  provided 
A.  and  B.  are  competing  traders  using  the  same  railway  or  canal.  A  railway 
company  may  urge  in  excuse  that  the  preference  is  necessary  to  secure  in 
the  public  interests  the  traffic  for  which  it  is  made,  or  that  the  inequality 
cannot  be  removed  without  unduly  lowering  the  reasonable  rate.^  When  a 
railway  company  has  increased  its  rates,  the  onus  lies  upon  it  to  establish 
that  the  conditions  are  clianged  so  as  to  justify  the  increase.- 

»   See  Holwell  Iron  Co.,  Ltd.  v.  Midland  By.  Co.,  [1910]  1  K.  B.  296. 
2  57  &;  58  Vict.  c.  54,  s.  I. 
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Chapter  V. 

INFERIOR    CIVIL    COURTS. 

In  anciont  days  it  was  the  rule  of  the  King's  Court  that  its 
clerk  shoultl  record  in  writing  all  the  proceedings  of  the 
Court.  The  parchment  rolls  on  which  these  matters  were 
stated  were  carefully  preserved  for  future  reference.  Each 
action  had  its  separate  record.  These  records  were  originally 
intended  only  to  serve  as  aids  for  the  memories  of  the  judges, 
hut  subsequently  it  became  a  settled  principle  that  nothing 
could  be  averred  or  proved  against  their  contents ;  and  such 
Courts  were  known  as  "  Courts  of  Eecord."  All  Superior 
Courts  were  Courts  of  Record,  while  humbler  tribunals, 
such  as  the  ancient  county  court,  the  hundred  court  and 
the  court  baron,  were  "Courts  not  of  Eecord." 

Even  among  Courts  of  Record  a  distinction  came  to  be 
recognised  as  soon  as  the  ascendency  of  the  King's  Court  was 
established  over  local  tribunals.  Courts  of  Record  were 
divided  into  Superior  and  Inferior  Courts  of  Record,  the  latter 
being  so  called  because,  like  Courts  not  of  Record,  their  pro- 
ceedings are  subject  to  the  supervision  of  the  High  Court  of 
Justice  or  some  other  Superior  Court.  This  supervision  is 
exercised  by  means  of  various  wTits,  of  which  the  writs  of 
Mdinhimiis,  Certiorari^  and  Prohibition  are  the  most 
important.'-'  There  are  other  respects  in  which  such  Courts 
differ  from  Superior  Courts  of  Record  ;  for  instance,  with 
regard  to  the  immunity  of  the  judges  for  acts  done  or  words 

^  Any  proceeding  in  the  county  court  may  by  the  order  of  a  Master  be  removed 
into  the  High  Court  by  writ  of  certiorari,  if  diflQcult  questions  of  law  will  arise  in  it, 
or  for  any  other  reason  which  the  Master  thinks  sufficient,  and  on  such  terms  as  to 
payment  of  costs,  giving  security,  or  otherwise  as  the  Master  mav  think  fit  to 
impose  :  51  &  52  Vict.  c.  «,  s.  126  ;  and  see  Reos  v.  Williams  (l'851),  7  Exch. 
.".1  ;  Parker  v.  Bristol  and  Exeter  Ry.  Co.  (1851),  6  Exch.  184  ;  Longbotfom  v. 
Lonnbottom  (1852),  8  Exch.  203.  208. 

*  See /(»«',  pp.  117.> — 11. ^2. 
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spoken  while  discharging  their  judicial  functions/  and  the 
power  of  committal  for  contempt  of  Court. ^  Moreover,  at 
the  present  day,  as  we  shall  see,^  an  appeal  lies,  subject  to 
certain  conditions,  from  almost  every  Inferior  Court  either 
to  a  Divisional  Court  or  to  the  Court  of  Appeal. 

Our  Courts,  therefore,  are  divided  iuto  three  classes  : — 
(i.)  Superior  Courts  of  Record, 
(ii.)  Inferior  Courts  of  Record. 

(iii.)  Inferior  Courts  not  of  Record. 

Superior  Courts  of  Record  include  the  House  of  Lords,  the  Judicial  Com- 
mittee of  the  Privy  Council,  the  Court  of  Appeal,  the  Court  of  Criminal 
Appeal,  the  High  Court  of  Justice,  and  any  Divisional  Court  and  any 
judge  of  any  Division  sitting  in  court  alone.*  Also  the  Central  Criminal 
Court,  and  all  Courts  held  under  any  commission  of  oyer  and  terminer, 
assize,  gaol  delivery,  or  Nisi  Prius.  The  Courts  of  Chancery  of  the  Counties 
Palatine  of  Lancaster  and  Durham  and  the  Court  of  Railway  and  Canal 
Commission  are  also  Superior  Courts  of  Record. 

On  the  other  hand,  the  Mayor's  Court,  Ijondon  ;  the  City  of  London 
Court;  the  Salford  Hundred  Court ;  the  Court  of  Passage,  Liverpool;  the 
Tolzey  Court  of  Bristol;  all  County  Courts ;  Courts  of  Quarter  Session; 
Sheriffs'  Courts ;  and  Coroners'  Courts,  are  Inferior  Courts  of  Record. 
But  Courts  of  Petty  Sessions,  Courts  of  Pie  Poudre,  Courts  of  the  Market 
and  Staple,  the  Court  of  the  Duchy  Chamber  of  Lancastei',  and  all  Manorial 
Courts  are  Inferior  Courts  not  of  Record. 

The  most  important  of  the  Inferior  Courts  of  Record  is 
the  County  Court. 

County   Courts. 

England  and  Wales  are  divided  into  566  County  Court 
districts,  in  each  of  which,  as  a  rule,  a  Court  is  held  by  one 
of  the  fifty- seven  County  Court  judges  once  in  every  month 
of  the  year,  except  September.^  These  Courts  were  created 
by  the  County  Court  Act,  18'16,^  but  their  jurisdiction  has 
since  that  date  been  increased  to  a  remarkable  extent.  It 
now  depends  mainly  on  three  things  : — 

(i.)  The  place  where  the  defendant  resides,  or  the  pro- 
perty in  dispute  is  situated. 

1  See  aide,  pp.  483,  484,  531. 

2  See  ante,  p.  202. 

3  See  post,  pp.  1034—1036. 

*  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  39. 

^  Some  Courts  are  bi-monthly,  while  in  many  the  sittings  are  oftener  than  once 
a  month. 

6  9  &  10  Vict.  c.  9.J. 
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(ii.)  The  nature  of  the  i)laiiitiff's  cliiim. 

(iii.)  The  amount  of  the  chiim. 

An  ordinary  county  court  action  must,  as  a  rule,  be  com- 
menced in  the  court  of  the  district  in  which  the  defendant 
resides  or  carries  on  business.  But  it  may,  by  leave  of  a 
judge  or  registrar,  l)e  commenced  in  the  court  of  the  district 
in  which  the  defendant  lived  or  carried  on  business  within 
the  last  six  months,  or  with  the  like  leave  in  the  court  of  the 
district  where  the  cause  of  action  wholly  or  in  part  arose.^ 
Any  i)roceedings  relating  to  a  charge  or  lien  on  lands,  &c., 
or  to  partition,  or  to  proceedings  under  the  Trustee  Acts,  or 
to  the  administration  of  the  assets  of  a  deceased  person,  or 
to  any  partneriship,  must  be  respectively  commenced  in  that 
court  within  the  district  of  which  the  lands,  &c.,  or  any  part 
thereof  are,  or  the  persons  making  the  ai)plication  under  the 
Trustee  Acts  reside,  or  the  deceased  last  lived,  or  the 
partnership  business  was  carried  on. 

The  ordinarv  jurisdiction  of  the  countv  court  now  extends 
to  all  personal  actions  where  the  debt,  demand  or  damage 
claimed,  whether  on  balance  of  account  or  otherwise,  does 
not  exceed  ^'100 ;  and  further  to  any  action  (a)  where  the 
debt  or  demand  claimed  is  reduced  by  an  admitted  set-off  to 
J^lOO ;  (b)  for  the  recovery  of  any  demand  not  exceeding 
i'lOO,  which  is  the  whole  or  part  of  the  unliquidated  balance 
of  a  partnership  account,  or  of  a  distributive  share  under  an 
intestacy,  or  of  any  legacy;  (c)  in  ejectment, where  neither 
the  value  of  the  lands,  &c.,  claimed  nor  the  rent  thereof 
exceeds  .i'lOO  by  the  year,  subject  to  the  defendant  or  his 
landlord  having  the  right  to  apply  within  one  month  to  a 
judge  of  the  High  Court  to  order  such  action  to  be  tried  in 
the  High  Court  in  any  case  where  the  title  to  other  lands, 
(I'c,  of  greater  annual  value  than  t'lOO  would  be  affected ; 
(d)  to  try  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment, where  neither  the  value  of  the  lands,  &c.,  nor  the  rent 
l)ayable,  nor,  in  case  of  an  easement  or  licence,  where  neither 
the  value  nor  res<'rved  rent  of  the  lands,  itc,  in  respect  of 

1  51  &  62  Vict.  c.  13.  3.  71.      As  to  the  metropolis,  see  s.  84. 
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which,  or  on,  through,  over  or  under  which,  such  easement 
or  licence  is  claimed,  exceeds  the  sum  of  i^lOO  by  the  year.^ 
Save  that  a  county  court  cannot,  except  by  consent,  try 
any  action  (1)  in  which  the  title  to  any  toll,  fair,  market  or 
franchise^  shall  be  in  question,  (-2)  for  libel  or  slander,  (8)  for 
seduction,  or  (4)  for  breach  of  promise  of  marriage.^ 

A  cause  of  action  for  more  than  i'lOO  may  not  be  divided 
to  enable  a  plaintiff  to  bring  two  or  more  actions  in  the 
county  court  for  portions  of  the  same  claim.  But  the 
plaintiff  may,  if  he  thinks  fit,  abandon  the  excess  and  take 
judgment  for  £100  in  full  discharge  of  the  cause  of 
action. 

The  court  can  grant  an  injunction  in  any  case  where  an 
injunction  can  be  granted,  jn'ovided  the  amount  of  damages 
claimed  does  not  exceed  4100. 

The  county  court  also  has  a  considerable  jurisdiction  in 
equity.  It  has  all  the  powers  and  authority  of  the  High 
Court  in  the  following  matters  : — 

An  administration  action  by  creditors,  legatees,  devisees, 
heirs-at-law  or  next  of  kin  ; 

An  action  for  the  execution  of  a  trust ; 

An  action  for  the  foreclosure,  redemption  or  enforcement 
of  any  charge  pr  lien  ; 

An  action  for  the  specific  performance  of,  or  the  reforming 
or  cancelling  of,  any  agreement  for  the  sale,  purchase  or 
lease  of  property ; 

An  action  under  the  Trustee  Acts,  the  Trustee  Rehef 
Acts,  &c. ; 

An  action  relating  to  the  maintenance  or  advancement  of 
infants ; 

An  action  for  the  dissolution  or  winding  up  of  any 
partnership ; 

An  action  for  relief  against  fraud  or  mistake ; 

An  action  for  partition ; 
provided  the  estate,  fund,  property  or  assets  concerned,  or 

1  Ih.,  ss.  56— 6U,  as  amended  by  3  Edw.  VII.  o.  42,  s.  3. 

"  Including  an  action  for  infringement  of  a  patent  :    B.  v.  County  Court  Judge 
of  Ealifax,  [1891]  2  Q.  B.  263. 
3  51  &  52  Vict.  c.  43,  s.  56. 

*  Partition  Act,  1868,  s.  12. 
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the    mortgage    charge    or    hen    chiiined,    or    the    damage 
sustained,  does  not  exceed  in  amount  or  value  £500.^ 

The  jurisdicti<in  of  a  county  court  c-jiii  l)e  extended  so  as  to  include  a 
claim  for  any  amount  in  any  common  law  action,  if  the  parties  to  any  such 
action  atjree  in  writing,  signed  by  tliemselves  or  their  solicitors,  that  a 
particular  court  shall  have  jurisdiction  to  try  their  case.  But  in  equity 
actions  and  mattei's  jurisdiction  cannot  be  extended  or  given  by  consent. 
If  during  the  progress  of  any  such  action  or  matter  a  want  of  jurisdiction 
appears,  it  is  the  duty  of  the  judge  to  direct  the  transfer  of  the  action  or 
matter  to  the  Chancery  Division  of  the  High  Court.^  A  judge  of  that 
Division  has  power,  at  the  instance  of  any  party,  to  make  an  order  at 
chambers  authorising  the  action  or  matter  to  proceed  in  the  county  court. 

In  all  our  hu-ger  provincial  towns  the  county  court  is  also 
a  Court  of  Bankruptcy,  and  has  in  bankruptcy  matters  all 
the  powers  and  jurisdiction  of  the  High  Court.^  Several 
county  courts  have  also  a  limited  jurisdiction  in  Admiralty 
— a  jurisdiction,  indeed,  which  in  some  respects  exceeds 
that  of  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court,^  and  some  also  in  probate  actions.^ 

The  (.•••unty  court  has  exclusive  jurisdiction  under  several  Acts, 
such  as — 

The  Agricultural  Holdings  Act,  1908  ;  *^ 

The  Alkali,  Szc,  Works  Regulation  Act,  190(1; " 

Tiie  Employers  and  Workmen  Act,  1875  ;  ^ 

The  Employers'  Liability  Act,  1880  ;  ^ 

The  Married  Women's  Property  Act,  1882  ;  ^^  and 

The  Workmen's  Compensation  Act,  1900. ^^ 
It  can  also,  under  the  Companies  (Consolidation)  Act,  1908,^-  wind  up  auy 
company  whose  paid-up  capital  is  less  than  £10,000.      It  has  extensive 
powers  under  the  Allotments  Acts,  1908  ;^^  the  Building  Societies  Acts,  1874 
and  1894  ;  '^  the  Commons  Act,  187(5 ;  ^^  the  Factory  and  Workshop  Act, 

»  .'.1  vV  :>-j  Vict.  c.  r^,  s.  ti7. 
»  lb.,  8.  68. 

»  Bankruptcy  Act,  1914,  ss.  'Jf,— 105  :  SJtinncr  v.  Xiirtliallertoti  Countu  Ctmrt  Jmlge 
(1889).  »;  Manson,  274. 

*  Cargo  ex  "  Argoi  "  (1873),  L.  R.  5  P.  C.  134. 

»  Court  of  Trobatc  Act,  18.i.s   s.  Ik 

«  8  Edw.  VII.  c.  28. 

''  6  Edw.  VII.  c.  14. 

"  38  A:  3'J  Vict.  c.  90. 

i*  43  A:  44  Vict.  c.  42. 

»o  45  A:  40  Vict.  c.  75. 

»»  6  Edw.  VII.  c.  08. 

"  8  Edw    VII.  c.  O'J.  s.  131   (3). 

»•  8  Edw.  VII.  c.  36. 

>'  -M  A:  38  Vict.  c.  42  ;    57  &  .58  Vict.  c.  47 

"  39  &  40  Vict.  c.  56. 
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1901  ;^  the  Friendly  Societies  Act,  1890  ;2  the  Industrial  and  Provident 
Societies  Act,  1893  ;  ^  the  Local  Loans  Act,  1875  ;*  the  Locomotives  Act, 
1898;  5  the  Lunacy  Act,  1890 ;«  the  Riot  (Damages)  Act,  1886;'  the 
Rivers  Pollution  Prevention  Act,  1876  ; »  the  Settled  Land  Acts,  1882  to 
1890 ;  *  the  Solicitors  Act,  1870  ;  ^^  and  the  Tenants  Compensation  Act, 
1890." 

The  judge,  who  must  be  a  barrister  of  at  least  seven  years' 
standing,  is  appointed  by  the  Lord  Chancellor,  except  where 
the  whole  of  the  district  is  within  the  Duchy  of  Lancaster,  in 
which  case  the  Chancellor  of  that  Duchy  appoints ;  he  cannot 
sit  in  Parliament,  nor  can  he  practise  or  act  as  arbitrator  for 
remuneration  to  himself.  The  judge,  in  case  of  illness  or 
unavoidable  absence,  may  appoint  a  deputy,  but  no  deputy 
can  act  for  more  than  fourteen  days  at  a  time  without  the 
approval  of  the  Lord  Chancellor. 

The  chief  officers  of  the  county  court  are  the  registrar  and 
the  high  bailiff  ;  in  a  few  instances  the  two  offices  are  held 
by  the  same  person.  One  registrar  at  least  is  appointed  to 
each  court,  and  no  person  can  be  registrar  of  more  than  one 
court ;  he  must  be  a  solicitor  of  at  least  five  years'  standing, 
and  is  appointed  by  the  judge,  subject  to  the  approval  of  the 
Lord  Chancellor,  but  he  can  only  be  removed  from  his  office 
by  the  Lord  Chancellor.^-  He  must,  on  a  vacancy  in  the 
office  of  high  bailiff,  exercise  the  powers  and  perform  the 
duties  of  that  office,  unless  the  Lord  Chancellor  otherwise 
determines.^^  The  accounts  of  the  registrars  are  audited  by 
the  County  Courts  Department  of  the  Treasury.  In  bank- 
ruptcy matters  the  registrar  has  powers  similar  to  those  of  a 
registrar  in  the  High  Court — except  that  the  registrar  of  a 

1  1  Edw.  VII.  c.  22. 

2  59  &  60  Vict.  c.  25. 
»  56  &  57  Vict.  c.  39. 
*  38  &  39  Vict.  c.  83. 
5  61  &  62  Vict.  c.  29. 
«  53  Vict.  c.  5. 

'  49  &  50  Vict.  c.  38. 

s  39  &  4:0  Vict.  0.  75. 

9  45  &  46  Vict.  c.  38  ;  47  &  48  Vict.  c.  18  ;  52  &  53  Vict.  c.  36  ;  53  &  54  Vict, 
c.  69. 

ii-  33  &  34  Vict.  c.  28. 

"  53  &  54  Vict.  c.  57. 

^*  111  the  County  Palatine  of  Lancaster  by  the  Chancellor  of  the  Duchy  of 
Lancaster  :    51  &  52  Vict.  c.  43,  ss.  27,  33. 

"  lb.,  s.  37. 
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county  court  cannot  discharge  a  debtor  or  ap]n-ove  a  com- 
position or  scheme  which  is  opposed  by  any  creditor, 

Tlie  high  haiHff's  duties  consist  in  serving  the  smnmonses 
and  orders  and  executing  all  the  warrants  issued  out  of  the 
court ;  he  is  made  responsible  for  the  acts  and  defaults  of 
himself  and  his  officers.  The  remuneration  is  by  salary  and 
allowances  ;  he  is  also  entitled  to  retain  for  his  own  use  the 
fees  received  for  keeping  possession  of  goods  under  execu- 
tions. The  high  bailiff  is  appointed  by  the  judge,  but  he  can 
only  be  removed  from  his  office  by  the  Lord  Chancellor.  The 
bailiffs  who  serve  under  him  are  appointed  by  the  certificate 
of  the  judge,  who  has  power  to  suspend  or  dismiss  them.^ 

No  officer  may  by  himself  or  his  partner  act  directly  or 
indirectly  as  solicitor  for  any  party  in  the  court,  subject  to  a 
penalty  of  £50.- 

In  order  that  the  suitors  may  know,  a  convenient  time 
beforehand,  when  the  courts  will  be  held,  the  judge  must 
appoint  the  days  and  hours  of  holding  each  of  his  courts ; 
and  notice  of  such  days  and  hours  must  be  affixed  in  some 
conspicuous  place  in  the  court-house  and  in  the  office  of  the 
registrar  three  calendar  months  beforehand.^ 

The  judge  has  discretion  over  the  costs  of  every  action  in  the  county 
court,  whether  it  be  tried  by  a  jury  or  not,  whether  it  be  remitted  from  the 
High  Court  or  not.  Such  discretion  must,  of  course,  be  exercised  judicially, 
but  is  not  restricted  by  auy  provision  as  to  "  good  cause."  In  the  absence 
of  any  sijecial  direction,  the  costs  will  follow  the  event ;  in  the  case  of  a 
remitted  action  the  costs  of  the  proceedings  in  the  High  Court  will  be 
allowed  according  to  the  scale  in  use  in  the  High  Court,  the  costs  incurred 
since  the  order  to  remit  according  to  the  county  court  scale.^ 

Appeals  from  the  decisions  of  a  county  court  judge,  as  a 
rule,  lie  to  a  Divisional  Court  of  the  King's  Bench  Division. 
In  certain  cases,  however,  such  as  those  arising  under  the 
"Workmen's  Compensation  Act,  1906,  the  appeal  lies  direct  to 
the  Court  of  Appeal.  In  bankruptcy  matters,  appeal  lies  to 
a  Divisional  Court  of  the  King's  Bench  Division  sitting  in 

1  51  &  52  Vict.  c.  43,  s.  33. 
>  lb.,  8.  41. 

3  County  Court  Order  I.,  r.    1. 
«  51  &  62  Vict.  c.  43,  s.  113. 
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Bankruptcy,  of  which  Court  the  judge  in  Bankruptcy  must 
be  a  memher,  and  thence  to  the  Court  of  Appeal — but  only 
by  leave  of  the  Divisional  Court. 

Borough  Courts  of  Eecord. 
During  the  Middle  Ages,  as  soon  as  any  town  grew  to 
SLifficient  size  and  im))ortance,  it  eagerly  petitioned  to  be 
incorporated  into  a  borough  and  to  be  given  a  court  of  its 
own.  Oui"  Norman  and  Plantagenet  kings  readily  granted 
charters  establishing  in  each  new  borough  a  civil  court  of 
record  in  which  the  disputes  between  the  burgesses  could  be 
determined.  The  officer  who  wrote  and  preserved  the  records 
of  each  such  court  was  called  a  Eecorder.  There  have  been 
created  at  different  times  no  less  than  215  borough  courts. 
Of  these  only  nineteen  now  actively  exercise  judicial  func- 
tions. Their  jurisdiction  is  generally  limited  to  causes  of 
action  arising  within  the  borough,  but  unlimited  as  to  the 
amount  which  can  be  claimed;  they  can  try  practical^  any 
action  which  could  be  brought  in  the  King's  Bench  Division 
of  the  High  Court.  In  most  of  them  the  Eecorder  of  the 
borough  is  the  judge. 

An  appeal  lies  from  all  these  courts  to  the  King's  Bench 
Division  of  the  High  Court  of  Justice,^  except  in  the  case  of 
the  Liverpool  Court  of  Passage,  an  appeal  from  which  lies 
direct  to  the  Court  of  Appeal.'^' 

The  most  prominent  of  these  borough  courts  are  — 

The  Mayor's  Court,  London. 

The  City  of  London  Court. 

The  Liverpool  Court  of  Passage. 

The  Salford  Hundred  Court.^ 

The  Courts  of  Tolzey  and  Pie  Poudre  at  Bristol. 

Tlie   Maijor's  Court  of  Loudon. 
This  ancient  court  of  record  is  a  local  court  for  the  City  of 
London.     It  holds  its  sittings  eleven  times  a  year  at  the 

1  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  45  ;  Judicature  Act,  1894 
(57  &  58  Vict.  c.   16),  s.  1  (5). 

2  Liverpool  Court  of  Passage  Act,  1893  (56  &  57  Vict.  c.  37),  s.  10  ;  Anderson 
V.  Dean,  [1894]  2  Q.  B.  222  ;    Coates  v.  Moore,  [1903]  2  K.  B.  140. 

3  This  Court  is  regulated  in  the  main  by  the  Salford  Hundred  Court  of  Record 
Act,  1868  (31  &  82  Vict.  c.  cxxx.). 
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Guildhall.  Till'  Kecorder  of  London,  or  in  his  absence  the 
Common  Serjeant,  presides.  The  court  possesses  equitable 
as  well  as  legal  jurisdiction.  It  has  also  exclusive  jurisdiction 
in  many  causes  arising  out  of  City  customs.  This  jurisdiction 
is  unlimited  in  actions  of  contract,  tort  and  ejectment,  but  it 
has  no  jurisdiction  in  replevin.  Except  in  cases  falling  under 
the  Mayor's  Court  of  London  Procedure  Act,  1857,^  the  whole 
cause  of  action  must  have  arisen  within  the  City ;  in  cases 
within  the  statute  it  is  sufficient  if  the  cause  of  action  arises 
wholly  or  in  part  within  the  City.  If,  however,  the  defendant 
at  the  commencement  of  the  action  dwells  or  carries  on 
business,  or  at  some  time  within  six  months  before  the  com- 
mencement of  the  action  has  dwelt  or  carried  on  business, 
within  the  City  of  London  or  the  liberties  thereof,  and  the 
amount  claimed  for  debt  or  damages  does  not  exceed  A'50,  no 
plea  to  the  jurisdiction  can  be  raised.-' 

On  the  appellant  giving  security  for  costs,  an  appeal  lies 
in  cases  of  error  on  the  record  to  the  Court  of  Appeal ;  in 
other  cases  to  the  King's  Bench  Division.  Leave  of  the 
judge  of  the  Mayor's  Court  to  appeal  is,  however,  necessary 
where  the  claim  is  under  Jc20. 


City  of  Loudon  Court. 

This  court  was  created  by  the  City  of  London  Small  Debts 
Extension  Act,  1852.^  It  is  now  to  all  intents  and  purposes 
a  county  court/  It  has  jurisdiction  where  the  defendant  is 
*'  employed ''  in  the  City,  or  has  been  so  within  six  months 
of  the  accrual  of  the  cause  of  action.^  It  has  also  a  limited 
jurisdiction  in  Admiralty  cases,  in  the  winding  up  of 
companies,  and  over  certain  questions  arising  out  of  City 
elections.*"' 

It  is  impossil)le  in  this  book  to  give  any  account  of  the  procedure  in  the 
borou^'h  courts.     Each  has,  in  fact,  a  practice  of-  its  own.     Some  courts 

1  20  &  21  Vict.  c.  clvii. 

2  lb.,  b.  J2  ;    and  see  Head  v.  Brcnvn  (1888),  22  Q.  li.  D.  128. 

3  \i,  ii  16  Vict.  c.  lx.\vii. 

*  Countv  Courts  Act.   1»88  (51   &  52  Vict.  c.  43),  s.   185. 
s  Kutner  v.  Phillips.  [1891]  2  Q.  B.  2()7. 
60  ti  51   Vict.  c.   xiii. 
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Still  preserve  the  proceilure  which  prevailed  in  the  three  Superior  Courts  at 
Westminster  before  the  .1  adicature  Act ;  others  have  adopted  all  or  many 
of  the  Rules  of  tlie  Supreme  Court. 

In  the  Mayor's  Court.  London,  the  parties  are  allowed  to  draft  their 
pleadings  either  under  the  Common  Law  Procedure  Acts  or  under  tlie 
Judicature  Acts,  whichever  method  they  may  prefer.  But  the  plaintiff 
still,  as  a  rule,  continues  to  employ  with  or  Avithout  other  counts  an  ancient 
count  which  was  in  use  in  that  court  for  centuries  before  the  first  Common 
Law  Procedure  Act,  and  which  is  known  as  a  count  Sur  concessit  solvere^ 
i.e.,  a  claim  based  upon  a  promise  to  pay.  LTnder  this  count  the  plaintiff 
can  sue  for  any  liquidated  demand,  such  as  money  received  to  the  use  of 
the  plaintiff,  or  money  due  to  him  for  work  and  labour  done,  goods  sold, 
on  an  account  stated,  or  under  a  bill  of  exchange,  promissory  note,  kc.  ; 
l»ut  not  for  money  due  under  a  covenant.  Particulars  defining  more 
precisely  the  nature  of  the  claim  must,  however,  be  delivered  with  the 
declaration. 

Count  Sou  concessit  solvehe. 

Ill  the  Mayor's  Court,  London. 

2nd  day  of  Xovember,  1919. 
Andrew  Brown  by  John  Smith,  his  solicitor,  demands  against  Charles  Davies  thirty- 
live  pounds  ten  shillings  of  lawful  money  of  Great  Britain,  which  he  owes  to  and 
unjustly  detains  from  the  said  plaintiff ;  for  that  whereas  the  said  defendant  on  the 
1st  day  of  October,  in  the  tenth  year  of  the  reign  of  His  present  \Majesty  King  George 
the  Fifth,  at  the  parisli  of  St.  Helen.  London,  and  within  the  jurisdiction  of  this  Court, 
for  and  in  consideration  of  divers  sums  of  money  before  that  time  due  and  owing  from 
the  said  defendant  to  the  said  plaintiff,  at  the  parish  aforesaid  and  within  the  jurisdic- 
tion aforesaid,  and  then  being  in  arrear  and  unpaid,  granted  and  agreed  to  pay  to  the 
said  plaintiff  the  sum  of  thirty-five  pounds  ten  shillings  above  demanded,  where  and 
when  he,  the  said  defendant,  should  be  thereunto  afterwards  required:  yet  notwith- 
standing the  said  defendant,  although  often  thereto  requested,  hath  not  yet  paid  to  the 
plaintiff  the  said  sum  of  thirty-five  pounds  ten  shillings  above  demanded,  or  any  part 
thereof,  to  the  damage  of  the  said  plaintiff  twenty  shillings  ;  and  therefore  he  brings 
his  suit,  &c. 

The  University  Courts. 

Closel}'  akin  to  the  borough  courts  are  the  courts  pecuHar 
to  the  two  ancient  Universities  of  Oxford  and  Cambridge. 
These  courts  claim  exclusive  jurisdiction  over  the  members 
of  the  University.  This  creates  a  curious  exception  to  the 
jurisdiction  of  the  High  Court.  If  the  defendant  be  a  member 
of  the  University  of  Oxford  resident  within  its  limits,  he  must 
be  sued  in  the  Vice-Chancellor's  Court,  although  the  plaintiff 
be  in  no  way  connected  with  the  University  or  resident  within 
its  limits,  and  although  the  cause  of  action  did  not  arise 
within  those  limits.^     In  Cambridge  the  rule  is  the  same, 

1  Ginnett  v.  Whittingham  (188C),  16  Q.  B.  D.  761.  The  University  of  Oxford 
claims  a  similar  exclusive  privilege  in  criminal  matters  when  any  member  of  the 
University  resident  within  its  limits  is  either  the  prisoner  or  the  prosecutor. 
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save  that  the  privilo^'c  c-auDot  W  claiiiicd  if  any  person  not  a 
nienilxT  ot  the  University  is  a  party. ^ 

The  Sheriff's  Court. 

In  ancient  days  the  sheriff  was  a  very  important  judicial 
officer.  There  "was  one  for  every  county  ;  he  presided  in  the 
shire  court,  and  exercised  hoth  civil  and  criminal  jurisdiction. 
But  owing  to  the  rise  of  the  King's  Court,  and  in  consequence 
of  various  statutes,  the  shire  court  was  shorn  of  most  of  its 
jurisdiction  and  ceased  to  he  of  importance.  Nevertheless, 
the  sheriff — or  rather  his  deputy,  the  under-sheriff — still 
holds  a  court  in  which,  with  the 'aid  of  a  jury  of  twelve 
persons,  the  following  matters  are  dealt  with  : — 

(a)  Where  a  judgment  creditor  has  sued  out  a  writ  of 

elegit,  the  sheriff,  on  receipt  of  such  writ,  must  hold 
an  inquisition  for  the  purpose  of  ascertaining  by 
means  of  his  jury  what  lands  the  judgment  debtor 
holds  in  the  county  and  what  is  their  value. 

(b)  Where,  in  an  action  for  unliquidated  damages  or  for  the 

detention  of  goods,  the  plaintiff  has  signed  inter- 
locutory judgment  on  default  of  the  defendant's 
appearance,  and  has  taken  out  a  writ  of  inquiry, 
the  sheriff,  by  means  of  his  jury,  ascertains  the 
amount  of  the  damages  or  the  value  of  the  goods. 

(c)  Where  lands  over  the  value  of  X'50  are  compulsorily 

taken  or  injuriously  affected  under  the  Lands  Clauses 

Act,  1845,-  if  the  owner  of  the  lands  taken  does  not 

require  an  arbitrator,  the  compensation  payable  to 

him  is  to  be  ascertained  by  the  sheriff'  and  his  jury. 

An  application  for  a  new  trial  after  the  damages  have  been 

assessed  by  a  jury  before  a  sheriff  must  l)e  made  to  the 

Court  of  Appeal.^ 

The  Coroner's  Court. 

This  is  a  court  of  record,  presided  over  by  an  ofhcer  who  is 
next  in  rank  to  the  sheriff,  called  the  "coroner."    A  separate 

*  19  t  20  Vict.  c.  xvii.,  s.  18. 

•  8  A:  9  Vict.  c.   18. 

•  fiaclam  ^-  Co.,  Ltd.  v.  Leather,  [1892]  1  Q.  B.  85. 
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coroner  is  appointed  for  every  county  in  England  and  Wales, 
and  for  every  county  borough  or  for  every  borough  having  a 
Court  of  Quarter  Sessions.     Whenever  there  is  reasonable 
cause  for  suspecting  that  any  person  has  died  either  a  violent 
death  or  one   of  which  the  cause  is  unknown,  or  that  a 
person's  death  is  due  to  some  cause  other  than  common  illness, 
it  is  the  duty  of  the  coroner  to  hold  a  court  in  order  to  inquire 
by  what  means  he  came  to  his  end.     For  this  purpose  he 
must  summon  a  jury  of  not  less  than  twelve  nor  more  than 
twenty-three  persons,  who  must  by  their  verdict  decide  how 
the  deceased  came  by  his  death.^    Such  an  inquiry  is  called  an 
inquest  or  inquisition.    The  body  must  be  viewed  both  by  the 
coroner  and  by  the  jury  summoned  by  him ;  and  the  coroner 
can  issue  a  suhpania  summoning  before  him  any  person  who 
can,  he  believes,  throw  any  light  on  the  matter.     He  can 
attach  such  person  for  contempt  of  court  in  the  event  of  his 
disobedience.     The  coroner  can  also,  by  means  of  a  subpoena 
duces  tecum,  compel  any  one  to  produce  any  documents  in 
his  possession  which  are  likely  to  be  useful  at  the  inquiry. 
He  has  also  power  to  order  a  post-mortem  examination  of  the 
body  and  the  attendance  of  medical  witnesses.    The  witnesses 
are  examined  on  oath  by  the  coroner,  and  it  is  his  duty,  in 
cases  of  suspected  murder  or  manslaughter,  to  take  down  the 
deposition  of  each  witness  in  writing.     Such  deposition  is 
afterwards  read  over  to  the  witness,  and  signed  by  him  and 
the  coroner.     The  finding  of  the  jury  is  recorded  in  writing, 
and  is  attested  by  the  signatures  and   seals  of  the  jury,  as 
well  as  of  the  coroner  ;   the  writing  is  then  called  an  inquisi- 
tion.    If  the  jury  has  found  any  person  guilty  of  murder  or 
manslaughter,  the  coroner  commits  him  for  trial,  and  the 
accused  may  be  arraigned  on  the  inquisition  alone.    As  a  fact, 
however,  an  independent  investigation  always  takes  place 
before  a  justice  of  the  peace  in  the  ordinary  way,  and  both 
sets  of  depositions  are  sent  up  and  dealt  with  at  the  Assizes. 
The  coroner  also  holds  inquests  on  persons  executed,  or 
dying   within   the  precincts  of  a  prison,   and   in    cases  of 
treasure  trove. 

1  But  see  the  Juries  Act,  1918  (8  &  9  Geo.  V.  c.  23),  s.  7. 
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"The  coroner's  inquisition  is  not  like  a  judgment  i??  rem. 
Nothing  is  done  which  is  conchisive  upon  any  person  affected 
by  it.  .  .  .  An  inquiry  before  a  coroner  is  merely  in  the  nature 
of  a  preliminary  investigation.  It  is  not  of  any  binding 
force.  .  .  .  The  result  of  an  investigation  conducted  by  the 
coroner,  however  valuable  for  certain  purposes,  cannot  in 
law  be  treated  as  prima  facie  evidence  against  any  person  of 
the  facts  found  by  the  jury."^ 

Inferior  Courts  not  of  Record. 

Of  the  inferior  civil  Courts  which  are  not  Courts  of  record 
we  need  only  deal  here  with  Courts  of  petty  sessions. 


The  Court  of  Petty  Sessions. 

A  Court  of  petty  sessions,  though  not  a  Court  of  record,  is 
nevertheless  a  Court,  even  when  it  consists  of  only  one 
justice,^  and  such  a  Court  has  power  to  deal  with  many 
matters  of  a  purely  civil  nature,  such  as  disputes  concerning 
contracts  between  master  and  servant  ^  or  between  members 
of  friendly  societies,  or  the  assessment  and  division  between 
the  frontagers  of  the  expenses  incurred  by  a  district  council 
in  making  up  a  road.  Where  a  plaintiff  seeks  to  recover 
damages  not  exceeding  £5  for  injury  done  to  his  cattle  by 
the  defendant's  dog,  he  can  recover  them  summarily  as  a 
civil  debt.^  The  justices  have  also  jurisdiction  over  certain 
//?/a.s7-civil  matters,  such  as  affiliation  orders.^ 

These  proceed i  11  <rs,  wliether  civil  or  quasi-civi],  are  commenced  by  a 
"complaint,"  which  is  never  made  on  oath,  and  need  not  be  made  iu 
writintr."  Only  a  summons  can  in  the  first  instance  be  issued  ;  but  where 
the  defendant  fails  to  ajipear  in  obedience  to  tlie  summons,  a  warrant  for 
his   arrest    may  be  issued,    if   the    comi)laiiiant    substantiates    his    claim 

'   Prr  Swiiif.-n  E:i(ly.  M.H.,  in  Jiird  v.  Keen.  [UUSl  2  K.  1?.,  at  pp.  6!t8,  699. 

»  r,2  &  53  Vict.  c.  63,  s.  la  (11). 

»  38  &;  39  Vict.  c.  86,  ss.  4—7,  and  see  8.  9. 

♦  6  Edw.  VII.  c.  32,  8.  1  (3). 

«  Justices  also  grant  licences  to  public-houses,  but  such  work  is  administrative  and 
not  judicial  :  /ionlter  v.  A'rnf  JJ.,  [18971  A.  C.  5.56  ;  R.  v.  Shan/ian,  [IKOH]  I  <).  H. 
r.78  ;   Atfinwd  v.  Chapman,  i  1914  13  K.  H.  275. 

«  11  &  12  Vict.  c.  43,8.  8. 
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upon  oath.i  As  in  all  other  civil  proceedings,  the  defendant  can  be  com- 
pelled to  give  evidence  on  oath.  If  the  case  be  decided  in  favour  of  the 
plaintiff,  the  justices  make  an  "  order  "  for  payment  of  money  ;  this  merely 
creates  a  civil  debt.  It  may  be  made  payable  by  instalments  ;  satisfactory 
security  may  be  taken  for  its  payment.  Such  order  cannot  be  enforced 
by  imprisonment,  except  in  three  cases  : — 

(a)  Non-compliance  with  an  affiliation  order  ;  2 

(b)  Disobedience  to  an  order  to  do  or  abstain  from  an  act  ;  ^ 

(c)  AVilful  non-payment,  where  the  defendant  has  it  in  his  power  to  pay.* 
And  even  in  these  cases  the  punishment  is  a  civil  and  not  a  criminal 
imprisonment. 

Justices  of  the  peace,  moreover,  have  power  to  grant  a 

judicial  separation  in  cases  that  fall  under  two  statutes : — 

(i.)  Under  the  Summary  Jurisdiction  (Married  Women) 

Act,  1895,^  a  married  woman  can  obtain  a  judicial 

separation  in  any  one  of  the  following  cases — 

(a)  Where  her  husband  has  been  summarily  convicted  of 

an  aggravated  assault  upon  her,  or  convicted  upon 
indictment  of  any  assault  upon  her  for  w-liich 
he  has  been  sentenced  to  a  fine  of  more 
than  £5  or  imprisonment  for  more  than  two 
months. 

(b)  Where  her  husband  has  deserted  her.  .  To  obtain 

relief  on  this  ground  the  desertion  need  not  be 
for  any  specified  period. 

(c)  Where  her  husband  has  been  guilty  of  persistent 

cruelty  to  her,  or  of  wilful  neglect  to  provide 
reasonable  maintenance  for  her,  and  the  wife  has, 
owing  to  such  cruelty  or  neglect,  been  driven 
to  leave  and  live  apart  from  him.  In  order  to 
constitute  cruelty  "there  must  be  danger  to  life, 
limb  or  health,  bodily  or  mentally,  or  a  reason- 
able apprehension  of  it."  "^  If  the  ground  on  which 
the  wife  seeks  a  judicial  separation  be  wilful 
neglect  to  provide  reasonable  maintenance,  the 
Court  must  be  satisfied  that  her  husband  either 

1  76.,  s.  2. 

2  42  &  43  Vict.  c.  49,  s.  54. 

3  76.,  s.  34. 

4  lb.,  s.  35. 

6  58  &  59  Vict.  c.  39,  s.  4. 

•«  Per  Lopes  and  Lindley,  L.JJ.,  in  Rmsell  v.   Russell,  [1895]  P.  at  p.  322. 
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"  had  actual  (earnings  in  his  possessiou  or  that 

he  had  the  capahility  of  earning  money. "^ 

(ii.)  Inder  the  Licensing  Act,  11)02,-'  where  her  husband 

is  an  '•  habitual  drunkard,"  that  is  to  say  •'  is  "  a 

})ers()n  who,  not  being  amenable  to  any  jurisdiction 

in  lunacy,  is  notwithstanding,  by  reason  of  habitual 

intemi)erate drinking  of  intoxicatingliquor,at  times 

dangerous  to  himself,  or  to  herself,  or  to  others,  or 

incapable  of  managing  himself  or  herself,  and  his^ 

or  her  affairs.''     Under  this  Act,  a  married  man 

can  obtain  a  judicial  separation  from  a  wife  who 

is  an  habitual  drunkard  within  the  above  definition.* 

Any  order  for  judicial  separation,  which  the  magistrates 

may  make  under  the  above  Acts,  must  state  the  grounds  on 

which  it  is  based,  and  may  contain  further  provisions  as  to 

the  custody  of  any  children  of  the  marriage  under  sixteen, 

as  to  the  payment  of  a  reasonable  sum  not  exceeding  £,'1  per 

week  for  alimony,  and  as  to  the  payment  of  the  Court  fees 

and  the  costs  of  the  parties.''     Alimony  may  also  be  ordered 

without  separation. 

Justices  of  the  peace  are  also  authorised  to  assess  the  com- 
pensation payable  to  persons  whose  lands  have  been  taken  or 
injuriously  affected  by  the  acquisition  of  land  by  virtue  of 
statutory  powers  when  the  amount  claimed,  if  under  the 
Lands  Clauses  Act,  1845/  does  not  exceed  X'oO,  or  if  under 
the  Public  Health  Act,  1875,'  does  not  exceed  ^20.  They 
have  also  power  whenever  the  tenancy  of  premises  let  at  i^20 
a  year  or  under  has  expired  or  been  duly  determined  by 
notice  to  quit,  to  put  the  landlord  in  possession,  provided 
certain  notices  have  been  given  and  other  steps  duly  taken.* 
As  to  the  duties  of  justices  in  connection  with  the  stopping 
up  or  diversion  of  a  highway,  see  (uitf,  p.  10. 

»  Per  Jeune,  P.,  in  Eamshmv  v.  Eamshaw,  [189G]  P.  at  p.  162. 

»  2  Edw.  VII.  c.  28,  8.  6  (1). 

»  42  4:  43  Vict.  c.  19,  s.  3  (b). 

«  2  Edw.  VII.  c.  28,  s.  5  (2). 

•■'  See  42  k.  43  Vict.  c.  19,  s.  29  ;    2  Edw.  VII.  c.  28^  s.  5  (2). 

•■•  When  acquired  bv  a  railway  company  or  local  authority  :  8  &  9  Vict.  c.  18, 
S9.  3.  22,  24  ;    38  &  39  Vict.  c.  55,  s.  176. 

'  When  injuriciu.sly  affected  by  a  local  authority  :  38  &  39  Vict.  c.  55.  ss.  52, 
f)l,  150,  155.  181,  228,  308.  328. 

"  59  Geo.  III.  c.  12.  s.  24  ;  1  &  2  Vict.  c.  74,  s.  1  ;  62  &  63  Vict.  c.  44,  s.  5. 
As  to  deserted  premises,  ace  11  Geo.  II.  c.  19,  s.  16  ;  57  Geo.  III.  c.  52. 
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A  Court  of  summary  jurisdiction  may  also  by  the  direction 
of  tlie  Board  of  Trade,  or  on  the  apphcation  of  an}^  person 
authorised  by  that  Board  to  make  a  preliminary  inquiry,  hold 
a  formal  investigation  into  any  shipping  casualty.^  It  may 
be  assisted  at  such  inquiry  by  one  or  more  assessors  possess- 
ing nautical  or  engineering  experience  or  other  special  skill 
or  knowledge.  These  assessors  will  be  appointed  out  of  a 
list  of  persons  approved  for  the  purpose  by  the  Secretary  of 
State.  Where  a  formal  investigation  involves  or  appears 
likely  to  involve  any  question  as  to  the  cancellation  or 
suspension  of  the  certificate  of  a  master,  mate  or  engineer, 
the  Court  must  hold  the  investigation  with  the  assistance  of 
not  less  than  two  assessors  having  experience  in  the  merchant 
service.  The  Court  after  hearing  the  case  must  make  a 
report  to  the  Board  of  Trade  containing  a  full  statement  of 
the  case  and  of  the  opinion  of  the  Court  thereon,  accompanied 
by  such  report  of,  or  extracts  from,  the  evidence,  and  such 
observations  as  the  Court  think  fit.^ 

1  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  466. 

*  The  Lord  Chaucellor  may  also  appoint  wreck  commissioners,  one  of  whom  will, 
at  the  request  of  the  Board  of  Trade,  hold  a  formal  investigation  into  any  shipping 
casualty  :  57  &  58  Vict.  c.  60,  ss.  466  (2),  477.  Many  other  local  inquiries  are 
held  by  commissioners  and  inspectors  by  the  direction  of  the  Board  ,of  Trade  and  the 
Local  Government  Board.  For  instance,  the  Notices  of  Accidents  Act,  1894 
(57  &  58  Vict.  c.  28),  requires  the  proprietors  of  any  railway,  tramway,  gasworks, 
canal,  harbour,  bridgej  pier,  or  other  public  undertaking  to  give  notice  to  the  Board 
of  Trade  of  any  accident  which  causes  either  the  death  of  any  workman  in  their 
employ,  or  prevents  his  working  as  usual  on  any  one  of  the  next  three  working 
days  ;  and  the  Board  may  thereupon  direct  an  investigation  to  be  held  into  the 
causes  and  the  circumstances  of  such  accident.  A  similar  notice  is  required  to  le 
given  to  the  inspector  of  the  district  of  any  accident  which  has  occurred  in  any  mine 
(under  the  Coal  Mines  Act,  1911)  or  quarry  (under  the  Notice  of  Accidents  Act, 
19i)G). 
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PEOCEDXJEE  IN  CRIMINAL  CASES. 


Chapter  VI. 

COMMENCEMENT    OF    CRIMINAL    PROCEEDINGS. 

Only  the  person,  whose  right  has  been  violated,  or  who 
has  sustained  damage  through  another's  breach  or  neglect  of 
duty,  or  whose  contract  with  another  has  been  broken,  can 
bring  a  civil  action.  But  a  crime  is  an  offence  against  the 
community  at  large.  Hence,  in  theory  of  law,  any  member 
of  the  community  can  prosecute  a  criminal.^  Any  person, 
however,  who  commences  criminal  proceedings  maliciously, 
and  without  reasonable  and  probable  cause,  is  liable  to  an 
action  for  malicious  prosecution,  if  the  proceedings  fail;-  and 
the  fact  that  the  prosecutor  was  not  personally  aggrieved  or 
concerned  in  the  matter  will  be  some  evidence  of  malice  to  go 
to  the  jury. 

As  a  rule,  however,  whenever  the  person  or  property 
of  any  private  individual  is  injured  by  a  criminal  act, 
the  person  injured  prosecutes  the  offender.  If  the  criminal 
act  amounts  to  a  felony,  it  is  indeed  his  duty  either  him- 
self to  prosecute  or  to  give  information  to  the  police  in 
order  that  they  may  prosecute,  if  they  think  fit.  But  if 
the  crime  amounts  only  to  a  misdemeanour,  there  is  no  duty 
to  ])rosecute,  and  no  duty  to  inform  the  police.  The  person 
injured  may  take  proceedings  or  not  as  he  wishes.*  The 
l)olice  may  prosecute   in   any   case   which   they   deem   of 

^  Justices  can  only  convict  eammarily  of  assault  on  the  complaint  of  a  person  n^r 
ag<nneve<l,  if  the  (lerson  agfrrievod  is  unable  to  prosecute  (24  &  25  Vict.  c.  lou, 
s.  42  ;  Pickerimj  v.  Willovghby,  [1907]  2  K.  B.  296),  not  if  he  is  merely  unwilliug 
to  do  8<j  {NiohaUon  v.  Booth  (ISSS).  57  L.  J  M.  C.  43);  but  auv  one  mav  pros'.- 
ciito  on  indictment  for  an  assault  {R.  v.  Gaunt  (1895),  73  L.  T.  585). 

2  See  ante,  p.  :>\c> 

3  6«e  ante,  p.  Ut.S. 


THE    DUTY    TO    PROSECUTE.  1045 

sufficient  importance,  whether  the  person  directly  injured 
desires  it  or  not ;  and  it  is  seldom,  if  ever,  that  an  action  for 
malicious  prosecution  is  successful!}^  maintained  against  the 
police. 

The  Director  of  Public  Prosecutions  is  authorised,  under  the  superintend- 
ence of  the  Attorney-General,  to  institute  or  carry  on  criminal  proceedings 
in  any  Court,  and  to  give  advice  and  assistance  to  chief  oificers  of  police) 
clerks  to  justices  and  other  persons  concerned  in  any  criminal  proceeding.^ 
He  may  intervene  in  any  criminal  proceeding  actually  commenced,  and  take 
the  further  conduct  of  the  case  out  of  the  hands  of  the  private  prosecutor  or 
the  police.  As  a  rule  he  only  does  so  in  cases  of  importance  or  difficulty,  or 
in  which  special  circumstances,  or  the  refusal  or  failure  of  a  person  to 
proceed  with  a  prosecution,  render  action  on  his  part  necessary  to  secure  the 
due  prosecution  of  an  offender. 

Another  distinction  between  the  right  to  prosecute  for 
a  crime  and  the  right  to  bring  a  civil  action  is  this — the 
High  Court  of  Justice  has  jurisdiction  over  every  act  com- 
mitted in  any  foreign  country,  by  the  law  of  which  s'uch 
act  is  either  a  tort  or  crime,  provided  it  is  also  a  tort  by  the 
law  of  England.^  But  at  common  law,  no  English  Court 
had  power  to  try  any  crime  committed  in  a  foreign  country, 
and  although  jurisdiction  has  now  been  conferred  on  some  of 
our  Courts  to  try  British  subjects  who  have  committed  certain 
crimes  abroad,  no  English  Court  can  try  an  alien  for  any 
crime  committed  in  a  foreign  country.^ 

Again,  in  civil  actions,  in  the  High  Court  of  Justice  at  all 
events,  it  is  immaterial  in  what  part  of  England  the  tort  or 
breach  of  contract  which  is  sued  on  was  committed.  All  local 
venues  are  now  abolished  in  civil  actions.*  But  it  is  otherwise 
in  criminal  cases.     In  the  absence  of  special  circumstances  ^ 

1  42  &  43  Vict.  c.  22  ;  47  &  48  Viot.  c.  58  ;  8  Edw.  VII.  c.  3. 

a  See  ante,  p.   1001. 

3  See  ante,  p.  137,  where  the  one  exception  is  mentioned.  If  a  man,  who  has 
committed  in  Great  Britain  a  crime  for  which  he  could  be  sentenced  to  one  year"^ 
imprisonment,  flies  to  some  other  part  of  the  King's  dominions,  he  can  be  arrested 
there  and  brought  back  to  Great  Britain  under  the  Fugitive  Offenders  Act,  1881 
(44  &  45  Vict.  c.  69).  He  can  also  be  brought  back,  if  he  has  fled  boa  foreign 
country,  provided  reciprocal  treaties  have  been  made  under  the  Extradition  Acts, 
1870  and  1873  (33  &  34  Vict.  c.  62  ;  36  &  37  Vict.  c.  60),  between  that  foreign 
country  and  Great  Britain. 

*  Order  XXXVI.,  r.  1. 

^  An  indictment  found  in  the  country  may  for  special  reasons  be  brought  up  by 
writ  of  certiorari  for  trial  in  the  King's  Bench  Division  or  in  the  Central  Criminal 
Court  :  see  ante,  pp.  993 — 995. 

25 — 2 
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every  crime  Diiist,  as  a  rule,  be  tried  in  the  coimty  in  which 
it  was  coniiuittecl.  So,  if  a  crime  be  committed  within  a 
borough  in  which  a  Court  of  Quarter  Sessions  is  held,  that 
crime  will,  in  the  absence  of  special  circumstances,  be  tried 
within  the  borough,  unless  it  is  of  so  serious  a  character 
that  it  must  be  sent  to  the  Assizes.  In  other  words, 
criminal  jurisdiction  is  local. 

Ill  certain  cases,  however,  a  prisoner  may  be  tried  in  another  county  than 
that  in  whicii  the  crime  was  committed.  Thus  for  offences  against  the 
Customs  Acts  he  may  be  tried  in  any  county.^  For  larceny,-  forgery  ^  or 
bigamy  '  he  may  Ije  tried  either  in  the  county  where  the  crime  was  committed 
or  in  tlie  county  where  lie  was  arrested  or  is  in  custody.  If  the  offence 
was  committed  on  any  carriage,  vessel,  &c.,  employed  on  any  journey, 
the  accused  may  be  tried  in  any  county  through  which  such  carriage  or 
vessel  passed.^  Again,  where  the  offence  was  begun  in  one  county  and 
completed  in  another,  or  was  committed  on  the  boundary  of  two  or  more 
counties,  or  within  five  hundred  yards  of  the  boundary,  he  may  be  tried  in 
either  of  these  counties.*^ 

Moreover,  to  all  civil  rights  of  action,'  a  period  of  limitation 
has  been  assigned  within  which  the  action  must  be  brought. 
The  contrary  is  the  rule  in  criminal  cases.  At  common  law, 
lapse  of  time  for  any  period,  however  long,  was  no  bar  to  a 
prosecution ;  the  maxim  was,  Xulluiii  tenipus  occurrit  regi. 
By  statute,  however,  several  exceptions  have  been  made  to 
this  rule. 

Thus,  in  pruseciitiuus  for  treason  commitLed  within  (ireat  liritain,  the 
indicimeut  muse  be  preferred  within  three  years  after  the  offence 
was  committed.-  Thei'e  is  an  express  exception  wheie  the  charge  is  for 
" designing,  endeavouiing,  or  attempting  any  assassination  of  the  King 
by  poison  or  otherwise.'"-'  Proceedings  under  the  Riot  Act  must  Ije 
commenced  within  one  year,i'^  aiul  under  the  Customs  Acts  within  tiiree 
years.  11 

In  prosecutions  lor  blasphemy.   informaliiiU   must  be  hiid   within   four 

1  39  &  40  Vict.  c.  36,  s.  258. 

'  Lanreuy  Act,  I'Jir,  (tj  Ac  7  Geo  V   c.  50),  s.  .S'.t. 

*  Forgery  Act,  11)13  (3  A:  4  (Jco.  V.  c.  27),  s.  IJ. 

•  24  &  25  Vict.  c.  100,  s.  57. 
^  7  Geo.  IV.  c.  64,  s.  13. 

«  lb.,  8,  12. 

'   There  are  two  exceptions:  sec  /wxf,  pp.  1136,  1J37. 

"  7  &  8   Will.   III.  c.  3,  s.   6  (for  England,  Wales  and  Bcrwick-on-Tweed)  ; 
7  Anne,  c.  21.  s.  I  (for  S.-..t land). 
"  7  i  >>  Will.  III.  0.  3,  8.  6. 
»'  1  Geo.  1.  at.  2,  c.  5,  s.  8. 
"  39  A:  40  Vict.  c.  36,  s.  267. 
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days  of  the  commission  of  the  offence,  and  proseciitiou  muse  follow  within 
three  mouths  after  the  information.^ 

Under  the  Unlawful  Drilling  Act,  1820,-  the  period  of  limitation  is  six 
months  ;  under  the  Xight  Poaching  Act,  1828,=^  twelve  i.onths  ;  under  the 
Corrupt  and  Illegal  Practices  Acts,^  twelve  months  after  the  offence  or 
three  months  after  the  close  of  an  inquiry  (not  exceeding  two  years 
altogether)  ;  under  the  Births  and  Deaths  Registration  Act,  1874,^  three 
years  ;  under  the  Criminal  Law  Amendment  Act,  1885,*'  in  respect  of 
offences  against  a  girl  over  thirteen  and  under  sixteen  years  of  age,  six 
months  ;  under  the  ^lerchandise  Marks  Acf,  1887,"  three  years  after  the 
offence  or  one  year  after  the  discovery  of  the  offence  by  the  prosecutor, 
Avhichever  shall  first  ha))pen  ;  under  the  Public  Authorities  Protection  Act, 
1893,^  the  period  is  six  months;  for  the  felony  of  unduly  solemnising  a 
marriage,-'  and  for  the  offences  under  the  Marriage  Act,  183G,i'^rhree  years; 
and  for  a  false  declaration  for  procuring  a  marriage  out  of  the  district  in 
which  one  of  the  parties  dwells,  eighteen  months.^  And  charges  against 
officials  for  neglecting  or  exceeding  their  duty  must  be  brought  within 
six  months  after  the  offence  was  committed.^^  Unless  the  contrary  be 
expressly  provided,  the  indictment  must  be  presented  or  the  criminal 
information  issued  before  the  expiration  of  the  period  of  limitation. 

Froci'i'dtiifis  before  Justices  of  the  Peace. 
Criminal  proceedings  are  usually  commenced  by  an  applica- 
tion for  either  a  summons  or  a  warrant.  Such  application  is 
made  to  a  magistrate  for  the  county  or  borough,  in  which  the 
crime  was  committed,  by  a  private  prosecutor  or  by  a  police 
officer  acting  on  his  own  motion.  A  summons  is  merely  a 
written  order  by  a  magistrate,  bidding  the  accused  appear 
before  him  to  answer  the  charge  stated  in  the  summons  on  a 
day  named,  which  is  called  the  "return  day."  The  prosecutor 
can  usually  obtain  such  a  summons  by  making  a  verbal  com- 

^  9  &  10  Will.  III.  c.  35,  s.  2.  As  to  profane  swearing,  see  19  Geo.  11.  c.  21, 
£.    12. 

2  60  Geo.  III.  &  1  Geo.  IV.  c.  1,  s.  7. 

»  9  Geo.  IV.  c.  69,  s.  4. 

''  16  &  17  Vk-t.  c.  .51,  s.  51  (Parliament) ;  17  &  IS  Vict.  c.  70,  s.  30,  and  1  A:  2  Geo.  V. 
c.  7  (Borongh  Councils)  ;  47  ^:  IS  Vict.  c.  70,  ss.  3."),  36  (City  of  London)  ;  .51  .\:  52  Vict, 
c.  41,  s.  75  (County  Councils)  ;  56  &  57  Vict.  c.  73,  s.  48  (District  and  I'arish  Councils 
and  Boards  of  Guardians)  ;  and  62  &  63  Vict.  c.  14  (London  Borough  Councils). 
Under  these  Acts  the  commencement  of  a  prosecution  is  the  service  of  the  process 
and  not  its  issue,  unless  the  accused  deliberately  evades  service. 

5  87  i:  38  Vict.  c.  88,  s.  46. 

6  48  &  49  Vict.  c.  69,  s.  5,  as  amended  by  4  Edw.  VII.  c.  15,  s.  27.  Commence- 
ment of  proceedings  for  rape  is  enough  :   B.  v.  West,  [1898]  1  Q.  B.  174. 

'   50(t  51  Vict.  c.  28,  s.  16. 

8  56  A:  57  Vict.  c.  61,  s.  I. 

9  4  Geo.  IV.  c.  76,  s.  21. 

10  6  &  7  WiU.  IV.  c.  85,  s.  41. 
"  1  .V:  2  Geo.  V.  c.  6,  s.  3  (2). 

"  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  e.  1  (a).  There 
is  also  the  general  limitation  of  six  months  for  offences  triable  summarily  ;  see 
■post,  p.   1052.    See  also  the  Children  Act,  1908  (8  Edw.  VII.  c.  67),  s.  32, 
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plaint  to  the  luagistrate's  clerk.  A  wainiiit,  on  the  other 
hand,  is  a  written  order  from  the  magistrate  to  an  officer 
of  police,  bidding  him  arrest  the  accused,  and  this  can  only 
be  obtained  by  the  prosecutor  "  laying  an  information  "  in 
writing  before  the  magistrate,  and  swearing  to  the  truth 
of  the  statements  contained  in  it. 

If  a  summons  is  granted  and  the  accused  does  not  appear 
on  the  return  day,  the  magistrate  may  issue  a  warrant  for 
his  apprehension. 

Thus  in  one  way  or  another,  either  by  summons  or 
warrant,  the  accused  is  brought  before  a  justice  of  the 
peace,  who  must  then  in  the  first  place  consider  whether 
the  case  is  one  which — 

(i.)  should  be  disposed  of  summarily  {i.e.,  then  and 
there  without  a  jury  and  without  any  indictment  being 
drafted),  or 

(ii.)  should  be  sent  for  trial  by  a  jury  on  an  indictment 
at  either  Quarter  Sessions  or  Assizes. 

This  question  is  in  most  cases  determined  as  a  matter 
of  law  by  the  nature  of  the  offence  with  which  the  accused 
is  charged.  Every  treason,  felony  and  misdemeanour  is 
indictable  ;  every  other  criminal  offence  may  be  disposed  of 
summarily  by  justices  of  the  peace.  At  common  law  an 
indictable  offence  could  only  be  tried  by  a  jury  ;  a  justice 
of  the  peace  could  in  no  case  dispose  of  it  summarily  ;  the 
accused  was  entitled  to  a  verdict  of  his  peers.  But  to  this 
rule  imi)ortant  exceptions  have  been  made  by  modern 
legislation.  Many  acts,  which  were  already  indictable 
misdemeanours  at  common  law,  have  been  made  by  statute 
offences  punishable  summarily  by  justices  ;  nevertheless  they 
still  remain  indictable  misdemeanours,  and  may  in  a  proper 
case  be  so  treated,  though  it  is  more  usual  to  follow 
the  procedure  prescribed  by  the  statute. 

It  is  in  some  cases  difficult  to  decide  in  the  first  instance 
whether  a  particular  act  is  punishable  on  indictment  or  sum- 
marily. Where  the  act  may  properly  be  included  in  either 
category,^  it  is  generally  treated  as  triable  summarily.  Again, 

*  See,  for  instance,  an  assault  on  a  police  constable,  ante,  p.  32:^. 
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it  may  depend  upou  the  evidence.  Thus,  in  some  cases  it  is 
expressly  enacted  that  the  offence  must  be  tried  sum- 
marily if  the  accused  has  not  been  previously  convicted  of 
such  an  offence  ;  he  can  only  be  tried  on  indictment  if  it  be 
at  least  a  second  offence.^  The  Court,  therefore,  cannot  tell 
whether  it  has  jurisdiction  or  not  without  inquiring  into  the 
prisoner's  antecedents.  Again,  if  a  man  damages  the  front 
door  of  a  dwelling-house  with  a  chisel,  his  act  may  amount 
to  an  attempt  to  commit  housebreaking  or  burglary,  if  it 
were  done  with  a  felonious  intent  to  enter  the  house  and 
steal  the  goods  therein.  But  it  will  be  only  a  malicious 
injury  to  property  if  done  wantonly  and  out  of  pure 
mischief,  and  this  offence  is  triable  summarily  if  the 
damage  done  be  less  than  £20.- 

Moreover,  in  some  cases,  which  are  prima  facie  non-indict- 
able, the  prisoner  can  now  elect  to  be  tried  by  a  jury  on  an 
indictment  ;  ^  and  in  other  cases,  which  sue  prima  facie  tvisiJiAe 
only  on  indictment,  the  magistrates  may,  if  they  think  proper, 
offer  the  accused  the  alternative  of  being  tried  summarily. 

Thus  all  assaults  are  indictable  ;  nevertheless,  justices  of  the  peace  can 
now  try  summarily  any  assault  which  is  not  so  grave  as  to  amount  to  a 
felony,  provided  the  person  assaulted  be  himself  the  prosecutor.-*  On  the 
other  hand,  any  person  who  is  charged  with  an  offence  for  which  on  sum- 
mary conviction  he  could  be  sentenced  to  imprisonment  for  more  than 
three  months  (except  an  assault  of  a  non -felonious  character)  can  at  the 
hearing,  but  before  the  charge  has  been  gone  into,  claim  to  be  tried  by 
jury,  and  then  the  case  will  be  dealt  with  on  indictment.  Hence,  when  any 
person  appears  before  justices  charged  with  such  an  offence,  they  must — 
before  taking  any  evidence — inform  him  of  his  right  to  be  tried  by  a 
jnry,-^  telling  him  at  the  same  time,  if  they  think  tit,  at  which  Quarter 
Sessions  or  Assizes  he  will  be  tried.  They  must  also  adopt  this  course 
where  the  liability  of  the  accused  to  more  than  three  months'  imprison- 
ment only  appears  incidentally  in  the  course  of  summary  proceedings." 

Again,  justices  of  the  peace  are  now  authorised  to  deal  summarily  with 
children  under  fourteen  years  of  age'  who  are  accused  of  indictable  offences 

^  See,  for  instance,  stealing  a  dog,  ante,  p.  342. 

^  Criminal  Justice  Administration  Act,  UU4,  s.  14  (1). 

^  This  is  so,  even  where  the  statute  which  creates  the  offence  expressly  enacts 
that  it  ■'  shall  be  prosecuted  summarily  in  manner  provided  by  the  Summary 
Jurisdiction  Acts  :  "  B.  v.  Goldberg,  [\m\]  2  K.  B.  SCfi. 

*  24  &  25  Vict.  c.   100,  s.  42  ;    and  see  ante,  pp.   328,  324. 

5   Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  17. 

«  R.  V.  Beesby  and  others,  [1909]  1  K.  B.  849. 

'  The  change  of  procedure  does  not,  of  course,  render  punishable  any  child  who 
13  not  above  the  age  of  seven  years,  nor  of  suflBcient  capacity  to  commit  crime. 
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otluT  tiiaii  luHiiic'ide,  provide!  the  parent  or  i,nianlian  of  the  child  consents. 
A  Court  of  iK-'tty  sessions  at  any  time  during  the  hearing  of  such  a  case, 
if  satisfied  by  tlie  evidence  tliat  it  is  exi»edient  to  deal  with  it  summarily, 
may  cause  tlie  charge  to  be  reduced  into  writing  and  read  to  the  parent  or 
guardian  of  tlie  child,  and  then  ask  the  parent  or  guardian,  "  Do  you  desire 
the  ciiild  to  be  tried  by  a  jury,  and  object  to  the  case  being  dealt  with 
summarily?"  The  justices,  whenever  they  think  it  desirable,  explain  to 
the  parent  or  guardian  the  meaning  of  the  phrase,  "  the  case  being  dealt 
with  summarily."  and  tell  him  at  what  Court — whether  Assizes  or  Sessions 
— the  child  will  Ix^  tried,  if  the  case  is  not  tried  summarily.  If  the  parent 
raises  no  objection  and  tlie  case  is  disposed  of  summarily,  the  justices  can 
only  inflict  one  month's  detention  or  such  of  the  other  ])uuishments 
mentioned  in  section  107  of  the  Children  Act,  1908,  as  are  applicable  to  a 
child  under  fourteen.^  Again,  when  a  young  person  -  is  charged  with  any 
indictable  offence  other  than  homicide,  the  justices  have  a  similar  power, 
but  only  if  the  "  young  person  "  consents.  In  both  cases  the  Court  must 
sit  in  a  different  building  or  room  from  that  in  which  its  ordinary  sittings 
are  held,  or  on  different  days  and  at  different  times  from  those  at  which 
its  ordinary  sittings  are  held.  All  persons  apparently  under  the  age  of 
sixteen  must  be  prevented  from  associating,  either  l>efore  or  after  their 
attendance  in  Court,  with  any  aduh  offender  who  is  not  charged  jointly 
with  them.  Again,  unless  with  the  leave  of  the  Court,  no  person  may 
attend  the  hearing  except  the  Court  officials,  the  parties  and  their 
advociites,  or  persons  directly  concerned  in  the  case,  and  bond  fide  repre- 
sentatives of  a  newspaper  or  news  agency. 

An  "adult  "  {i.e.,  a  person  over  sixteen  years  of  age)  may  also  in  certain 
cases  elect  to  be  dealt  with  summarily  by  the  magistrates  in  pi-eference 
to  Ijeing  sent  to  the  Assizes  or  Quarter  Sessions.^  The  offences  referred 
to  are  : — 

(a)  Simple  larceny. 

(b)  Offences  punishable  by  statute  as  simple  larceny. 

(c)  Larceny  from  the  person. 

(d)  Larceny  as  a  clerk  or  servant. 

(e)  Aiding  or  abetting  the  commission  of  any  of  the  above  offences. 

(f)  Embezzlement  by  a  clerk  or  servant. 

(g)  Receiving  stolen  goods. 

(h)  Obtaining  or  attempting  to  obtain  money  or  goods  by  false  in-etences. 

(i)  Setting  tire  to  any  wood,  heath,  fern,  etc. 
Provided  the  value  of  the  whole  property  which  is  the  subject-matter  of 
any  of  the  above  offences  does  not  exceed  £20. 

*  A  U>\  may  still  be  whi|.i.ed  with  a  birch  rod  under  the  Larceny  Act,  rjli",,  3.  :J7 
(//.  V.  L,,,l/or.l,  [  11.1  r  2  K.  li.  37S). 

*  For  the  purposes  of  the  Summary  Jurisdiction  Act,  1879,  a  child  is  defined  to  be 
•  persou  who,  in  the  opioion  of  the  Court  before  whom  he  is  brought,  is  under 
the  :»g.!  of  fourteen  years.  A  young  person  is  one  who.  in  the  opinion  of  the 
Court,  IS  over  fourteen  and  under  sixteen  years  of  age  (8  Edw.  VII.  c.  67,  s.  128). 

12  .V  13  Vict.  .;.  4y,  h.  H,  as  amended  bv  4  .V;  :,  (ieo.  V.  c.  58,  s.  15  (1).  The 
offences  referred  to  in  the  text  are  specified  in  the  second  column  of  the  First 
Schedule  to  the  .Summary  Jurisdiction  Acts,  1879  and  1899  (42  k  43  Vict.  c.  4'.>.  and 
62  .^  t;3  Vict.  r-.  22). 


PROCEEDINGS  BEFORE  JUSTICES  OF  THE  PEACE.    1051 

(k)  Indecent  assault  on  a  boy  or  tjirl  under  sixteen.^ 

The  maximum  piinishraent  that  the  magistrates  can  inflict  in  cases  (a)  to 
(i)  is  imprisonment  for  three  months  with  or  without  liard  labour,  or  instead 
a  fine  up  to  £20.     In  case  (k)  imprisonment  for  six  months  can  be  given. 

Whatever  be  the  value  of  the  property  concerned,  the  adult  can  elect  to 
be  dealt  with  summarily 

(i)  when  the  charge  is  one  of  an  attempt  to  commit  any  of  the  offences 
(a),  (b),  (c)  or  (d)  above  ;  or 

(ii)  when  the  adult  pleads  guilty  to  any  of  the  above  offences.  In  this  case 
the  maximum  punishment  is  imprisonment  for  six  months  with  or 
without  hard  labour.  By  pleading  guilty  he  loses  his  right  to 
appeal  to  Quarter  Sessions. 

The  magistrates  can  now,  when  dealing  summarily  with  indictable 
offences,  order  the  accused  on  conviction  to  pay  the  costs  of  the 
prosecution.2 

A  justice  of  the  peace  has  a  valuable  power  which  he  can  exercise  in  all 
cases  where  property  has  been  obtained  by  any  crime  punishable  under  the 
Larceny  Act,  11)16.^  He  can  issue  a  search  warrant  authorising  certain 
persons  to  enter  a  building  to  search  for  stolen  goods,  and  to  seize  them  if 
found.  The  warrant  must  name  or  describe  the  persons  authorised  to 
search,  the  building  to  be  searched,  and  goods  for  which  search  is  to  be 
made.  The  officer  must  take  the  warrant  with  him  ;  he  should  also  take 
with  him  a  person  who  can  identify  the  stolen  property.  He  should  demand 
admission  before  exercising  his  right  to  enter  by  force.  Similar  powers  of 
search  are  also  conferred  by  the  Official  Secrets  Act,  1911,  s.  9,  the 
Forgery  Act,  1913,  s.  10,  and  many  other  statutes. 

Every  prisoner  who  is  brought  up  for  trial  at  either  the 
Assizes  or  Quarter  Sessions  is  tried  on  an  indictment  and  by  a 
jury.*  In  the  case  of  such  a  prisoner  the  duty  of  the  com- 
mitting magistrate  is  merely  to  prepare  the  case  for  the 
subsequent  trial.  This  ancillary  jurisdiction  can  be  exercised 
by  one  justice  of  the  peace  sitting  alone.  The  procedure  is 
regulated  mainly  by  the    Indictable    Offences   Act,    1848.^ 

But  when  the  prisoner  is  to  be  dealt  with  summarily,  the 
Court  must  be  differently  constituted  ;  it  must  then,  as  a  rule, 

^  This  offence  is  expressly  included  in  the  offences  set  out  in  the  First  Schedule 
of  the  Summary  Jurisdiction  Act,  1879,  by  s.  128  of  the  Children  Act,  1908  (8 
Edw.  VII.  c.  67). 

»  8  Edw.  VII.  c.  15,  s.  6. 

3  See  s.  103  of  the  Larceny  Act,  1«G1,  and  s.  42  of  the  Larceny  Act,  1916.  He  can 
do  so  too  in  the  cases  of  ofifences  committed  in  the  colonies  by  persons  who  have  fled 
to  England  with  the  property  taken  :  44  &  45  Vict.  c.  69,  s.  24.  In  certain  cases 
specified  in  s.  16  of  the  Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  a  chief 
officer  of  police  may  also  give  authority  in  writing  to  any  police  constable  to  enter  any 
premises,  and  to  search  for  and  seize  any  property  which  he  believes  to  have  been 
stolen. 

*  An  "  incorrigible  rogue  "  is  convicted  at  petty  ^sessions  and  brought  before  the 
Quarter  Sessions  merely  for  sentence. 

^    11  &  12  Vict.  c.  42. 
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consist  of  at  least  two  justices.^  In  certain  cities  and  large 
towns,  however,  a  stipendiary  magistrate  or  a  police  magis- 
trate has  heen  aj)pointed,  who  has  all  the  powers  of  a  Com't 
composed  of  two  justices ;  and  so  has  the  Lord  Mayor  or 
any  alderman  of  the  City  of  London.  The  procedure  of 
such  a  Court  is  regulated  by  the  Summary  Jurisdiction  Acts, 
184H,  1879,  and  1899,'-'  and  the  Criminal  Justice  Administra- 
tion Act,  1914. 

SiiiHVuinj  Jurisdiction   of  Justices  in   Xon-itidirtohlc  ( 'ases. 

Beside  the  indictable  offences  with  which  justices  of  the 
peace  have  now  power  to  deal  summarily,  they  have  juris- 
diction to  dispose  of  an  enormous  number  of  petty  criminal 
offences  which  are  not  indictable  (such  as  adulteration 
of  food,  breaches  of  by-laws,  offences  against  the  Licensing 
Acts,  cruelty  to  animals,  &c.).  It  is  practically  impossible 
in  this  work  to  give  even  an  outline  of  the  very  varied 
matters  which  can  now  be  dealt  with  summarily  by  justices. 
Nearly  every  year  some  new  statute  makes  additions  to  the 
list.  Suffice  it  to  say  that  with  regard  to  all  that  are  of  a 
criminal  character — 

(i.)  the  proceedings  must  l)e  commenced  within  six  months 
from  the  date  of  the  alleged  offence  ; 

(ii.)  the  jurisdiction  of  the  justices  is  ousted  if  a  hoiu'i  fide 
claim  of  right  l)e  raised  by  the  defendant,  })rovided  the  exist- 
ence of  the  right  claimed  is  possil)le  in  law  and  would  justify 
the  act  complained  of;^ 

(iii.)  if  the  justices  find  the  accused  guilty,  the  maximum 
punishment  which  they  can  inflict  is,  as  a  rule,  six  months' 
imi)risonment  with  hard  labour  ;■*  they  can  never  impose 
penal  servitude  ; 

*  There  are  certain  statutes  which  authorise  a  single  justice  to  form  a  Court  of 
rammary  jurisdiction  ;  but  when  sitting  thus  alone  he  cannot  inflict  more  than 
fourtepji  days'  imprisonment  or  a  fine  of  more  than  twenty  shilliners  :  42  &  43  Vict. 
c.  49.  fi.  20  (7).  ^ 

*  1\  ii  \2  Vict.  c.  43  ;    42  k  43  Vict.  c.  49  ;    62  &  63  Vict.  c.  22. 

*  Scott  V.  Barivg  (1895),  64  L.  .J.  M.  C.  200  ;  Burton  v.  Hudson  (1909),  101 
]..  T.  233.  So,  too,  the  jurisdiction  of  the  justices  to  try  any  case  of  assaults  will  be 
ousted,  if  the  as-sault  arose  out  of  any  claim  to  land,  &c.  :  24  &  25  Vict.  c.  100, 
8.  46. 

*  There  are  a  few  cases  in  which  two  justices  in  petty  sessions  can  sentence 
a  man  to  twelve  months'  imprisonment,  e.g.,  where  a  place  is  kept  for  unlawful 
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(iv.)  the  justices  can  also  impose  a  fine,  which  in  some 
cases  may  be  as  much  as  i;20 ;  ^  if  the  fine  be  not  paid,  the 
defaulter  may  in  most  cases  be  imprisoned  for  a  term 
varying  according  to  a  graduated  scale ;  in  other  cases  the 
payment  of  the  fine  maybe  enforced  by  distraining  his  goods.'^^ 

Neither  the  complainant  nor  the  defendant  can  make  more 
than  one  speech.  The  majority  of  the  justices  present  decides 
whether  the  defendant  is  guilty  or  not.  The  chairman  has 
no  casting  vote.  Hence,  if  the  votes  be  equal,  either  the 
matter  must  be  adjourned  for  a  re-hearihg  or  the  accused 
must  be  discharged ;  but  any  difficulty  of  this  kind  is 
generally  avoided  by  the  junior  justice  present  with- 
drawing his  vote.  If  the  Court  thinks  that  the  offence, 
though  proved,  is  of  a  trifling  nature,  it  can,  without  pro- 
ceeding to  conviction,  dismiss  the  information,  or  it  may 
convict  and  bind  over  the  accused  to  be  of  good  behaviour  ; 
in  either  case  it  can  order  the  accused  to  pay  the  prosecutor 
reasonable  damages  for  injury  or  compensation  for  loss  not 
exceeding  j£10.'' 

From  a  conviction  Ijy  a  Court  of  summary  jurisdiction  an 
appeal  lies  to  Quarter  Sessions,"'  where  the  whole  case  will 
be  heard  over  again,  and  new  witnesses  may  be  called  ;  it 
is  heard  by  the  justices  of  Quarter  Sessions  or  by  a  recorder 
without  a  jury. 

In  most  non-indictable  offences  such  an  appeal  is  allowed 
to  the  defendant  on  any  question  of  fact — and  sometimes 
even  to  the  prosecution  ;  and  in  particular  to  any  person  who, 
not  having  admitted  his  guilt,  has  been  sentenced  to 
imprisonment  without  the  option  of  a  fine. 

The  decision  of  a  Court  of  summary  jurisdiction  can 
also  be  reviewed  in  the  King's  Bench  Division.  This  Court 
can  issue  a  writ  of  certiorari  to  bring  up  a  conviction,  and 

gaming  ;  where  a  ticket-of-leave  man  or  person  under  police  supervision  omits  to 
report  himself  to  the  police,  &c.  ;  see  17  &  18  Vicf,.  c.  38,  s.  i  ;  34  &  35  Vict, 
c.  112,  ss.  5,  7,  8  ;  54  &  55  Vict.  c.  69,  s.  4. 

^  lu  nineteen  cases  it  may  be  as  mucii  as  d^M  ;  in  eight  cases  as  much  as  £100  ;  in 
one  case  (viz.,  keeping  a  place  for  unlawful  gaming),  £500  ;  see  Atkinson's 
Magistrate's  Practice,  Ibth  ed.,  at  pp.  Ixxiii. — cxii. 

*  See  also  ss.  1 — 5  of  the  Criminal  Justice  Administration  Act,  1914. 

8  Probation  of  OflEeuders  Act,  1907,  s.  1  (3).  As  to  the  power  of  justices  to  deal 
with  persons  "  mentally  deficient,"'  see  3  &  4  Geo.  V.,  c.  28. 

*  See  ante,  p.  988. 
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(jiiasli  it,  if  necessary,  for  some  luistuke  in  law.  It  can  also 
decide  points  of  law.  which  are  stated  in  cases  submitted  to 
it  by  I'ithcr  ])arty. 

I'vilimiudnj  Invt'stiijution  Inj  Justices   of  the  Peace  into  Cases 
H-hich  uill  he  Tried  on  Indictment. 

\\'h('n  a  case  is  to  be  sent  for  trial  by  a  jury,  the  duties  of 
a  justice  of  the  peace  are  very  different  from  those  which  he 
discharges  when  he  tries  a  case  summarily.  He  has  no  longer 
to  decide  whether  the  accused  is  or  is  not  guilty  of  the 
olTence  with  which  he  is  charged.  He  has  merely  to  deter- 
mine whether  there  is  such  a  prima  facie  case  against  the 
accused  as  to  warrant  his  being  put  upon  his  trial ;  if  there 
is,  then  he  has  one  further  duty — that  of  seeing  that  all 
necessary  steps  are  taken  to  prepare  the  case  for  trial,  and  to 
secure  the  attendance  of  the  prisoner  and  the  witnesses. 
The  accused  is  either  brought  before  him  in  custody  under  a 
warrant,  or  appears  in  obedience  to  a  summons  ;  the  presence 
of  the  accused  is  essential.  The  justice  can  also  compel  the 
attendance  before  him  of  any  one  "  likely  to  give  material 
evidence,"  ^  by  issuing  a  summons,  or  even,  in  case  of  need,  a 
warrant. 

The  prosecutor  then  states  his  case,  and  calls  his  witnesses, 
who  are  examined  in  chief,  cross-examined  and  re-examined. 
The  clerk  to  the  justices  writes  down  the  gist  of  the  state- 
ments made  in  the  l)ox.  This  record  of  the  sworn  evidence 
of  each  witness  is  called  his  ''  deposition." 

At  the  close  of  the  evidence  for  the  prosecution  the  justice 
should  consider  whether  Vi  prima  facie  case  has  been  made  out 
against  the  accused.  If  not,  he  is  entitled  to  be  discharged.-^ 
If,  however,  the  justice  thinks  that  the  evidence  given  is 
sufficient  to  justify  the  accused  being  put  upon  his  trial  for 
any  indictable  offence,  he  must  ask  him  if  he  wishes  to  make 
a  statement.  He  must  also  tell  him  that  anything  he  may 
say  will  be  taken  i[o\\\\  in  writing  and  may  be  given  in  evi- 
dence at  his  trial,  and  that  he  has  nothing  to  hope  or  fear  from 

'   WKVl  Viot.  c.  42,  s.  Hi. 
»  Ih.  s.  IT,. 
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any  promise  of  favonr  or  an}'  threat  which  may  have  been 
held  out  to  him  to  make  any  admission  or  confession  of  his 
giiilt.^  The  accused  thereupon  sometimes  repHes  merely  **  I 
reserve  my  defence,"  -  or  "I  have  nothing  to  say  ;  "  some- 
times he  makes  a  detailed  statement  from  the  dock.  He 
may,  however,  prefer  to  go  into  the  witness-box  and  give 
evidence  on  oath,  when  he  will  be  liable  to  be  cross-examined 
by  the  prosecutor  or  his  advocate.  He  may  also,  if  he  thinks 
fit,  call  witnesses  in  his  favour.  The  case  is  sometimes 
remanded  to  enable  him  to  procure  the  attendance  of  such 
witnesses.  The  prisoner's  statement,  his  evidence  if  he 
has  elected  to  go  into  the  box,  and  the  evidence  of  his 
witnesses,  if  any,  are  also  taken  down  by  the  clerk  to  the 
justices,  and  are  added  to  the  depositions.^ 

The  justice  must  then  determine  whether  there  is  a  case  to 
be  submitted  to  a  jury  ;  if  so,  he  will  commit  the  prisoner 
for  trial  either  at  the  Assizes  or  Quarter  Sessions.  He  cannot 
discharge  him  unless  he  thinks  there  is  no  reasonable  pro- 
bability of  any  jury  convicting  him ;  and  even  if  he  is  of 
this  opinion,  the  prosecutor  can  nevertheless,  in  certain 
cases,^  insist  upon  the  prisoner  being  committed  for  trial ;  if 
he  does  so,  he  must  be  bound  overHo  prosecute  and  may  be 
ordered  to  pay  the  costs  of  the  prosecution  if  the  prisoner  is 
eventually  acquitted.  In  either  case  the  clerk  reads  over  to 
each  witness  the  notes  of  his  evidence.  This  gives  the  wit- 
ness an  opportunity  of  correcting  or  adding  to  them.  The 
witness  then  signs  the  deposition  as  being  correct."  The 
prisoner  also  signs  his  statement.  The  depositions  of  the 
witnesses,  the  prisoner's  statement,  the  exhibits  and  the 
sworn  information,  if  any,  are  then  remitted  to  the  clerk  of 
the  court  in  which  the  prisoner  is  to  be  tried,'  to  enablchim 

Ml  &  12  Vict.  c.  42,  s.  18. 

"  But  see  po.tf,  pp.  1056,  10.57. 

^  The  prisoner's  statement  is  now  always  treated  as  part  of  the  depositions,  though 
there  is  authority  for  saying  that  strictly  it  is  not  so  (if",  v.  Aylett  (1838),  8  C,  &  P. 
669)  ;  but  note  that  this  decision  is  prior  in  date  to  the  Indictable  Offences  Act, 
1818(11  &  12  Vict.  c.  42). 

■*  For  a  list  of  these  cases,  see  jmst,  pp.  1121,  1122, 

°  See  note  ^  on  p.  1056. 

^  See  further  as  to  depositions ^^y.?if,  pp.  1058,  1059. 

■^  I.e.,  to  the  clerk  of  assize,  if  the  prisoner  is  committed  to  the'Assizes ;  to  the 
clerk  of  the  peace  for  the  county,  if  the  prisoner  is  committed  to  county, Quarter 
Sessions  ;  to  the  clerk  of  the  peace  for  the  borough,  if  the  prisoner  is  committed  to 
borough  Quarter  Sessions. 
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to  draft  the  indictment.  The  prosecutor  is  bound  over  to 
attend  and  prosecute,  and  the  witnesses  to  attend  and  give 
evidence  at  the  trial— each  in  his  own  recognizance.^  If  any 
witness  refuses  to  l)e  bound  over,  he  can  l)e  detained  in  prison 
and  taken  against  his  will  to  the  place  of  trial  to  give 
evidence. - 

A  prisoner,  who  has  been  committed  for  trial,  will  be 
detained  in  prison, unless  the  justice  thinks  fit  to  let  him  "out 
on  bail."  But  during  such  detention  he  is  not  treated  as  a 
convict ;  he  is  placed  with  other  prisoners  awaiting  trial. 
Bail  is  never  allowed  in  cases  of  treason  ;  in  felonies  and  the 
graver  misdemeanours^  the  justice  has  a  discretion  to  admit 
the  prisoner  to  bail  or  not ;  in  the  lesser  misdemeanours  he 
must  let  the  prisoner  out  on  bail,  if  sufficient  bail  is  offered. 

It  is  the  duty  of  the  justices  to  secure,  so  far  as  it  lies  iu  their  power,  the 
attendance  of  the  prisoner  at  the  trial,  and  this  is  the  consideration  which 
will  govern  the  exercise  of  their  discretion  in  granting  bail.  The  amount 
of  the  security  wliich  they  will  demand  from  the  prisoner  and  his  bail  will 
therefore  depend  upon  the  probability  or  possibility  of  his  wishing  to  escape 
trial ;  and  this  again  will  depend  on  the  nature  of  the  charge,  on  the 
strength  of  the  case  against  him,  on  his  character,  his  wealth,  and  other 
surrounding  circumstances.  If  a  man  who  is  out  on  bail  agree  with  his 
bail  to  indemnify  them  against  the  pecuniary  loss  which  they  will  sustain 
through  his  not  appearing  at  the  trial,  he  and  his  bail  are  all  guilty  of  an 
indictable  conspiracy.* 

Another  application  is  frequently  made  to  the  justices  at  this  stage  of 
the  proceedings.  The  prisoner  asks  for  "legal  aid"  under  the  Poor 
Prisonere'  Defence  Act,  1903.^  To  entitle  him  to  such  aid  a  defence 
must  be  disclosed  in  the  evidence  given  at  the  hearing  or  in  the  statement 
made  by  him  in  answer  to  the  statutory  caution,  and  the  justices  must  be 
satisfied  that  the  prisoner's  means  are  insufficient  to  provide  the  legal  aid 
which  it  is  desirable,  in  the  interests  of  justice,  that  he  should  have  in  the 
preparation  and  conduct  of  his  defence.* 

^  A  "  recognizance  "  is  a  contract  executed  or  acknowledged  before  a  Court  of 
reconl,  r)r  before  any  Court  or  officer  authorised  to  take  it,  Ijy  a  person,  who  thereby 
admits  his  indebtedness  to  the  Crown  in  a  specified  sum,  such  indebtedness  to  cease 
upon  his  doing  the  act  enjoined  by  the  Court.  Entering  into  such  a  recognizance  is 
called  '•  beiiip  Iwund  over"  to  do  the  act  enjoined. 

«  11  &  12  Vict.  c.  42,8.  20. 

•  See  38  &  3H  Vict.  c.  06.  The  misdemeanours  referred  to  are  perjury,  attempts 
to  commit  felony,  concealment  of  birth,  false  pretences,  and  those  offences  for 
which  the  county  paid  the  costs  of  the  prosecution. 

*  R.  V.  Porter,  [1910]  1  K.  B.  369.  And  see  further  as  to  bail  and  recognizances 
5>.  19—24  of  the  Criminal  .Justice  Administration  Act,  1914  (4  vV:  5  Geo.  V.,  c.  58). 

6  3  Edw.  VII.  c.  38. 
*B.  1(1). 
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If  the  application  is  granted,  the  justices  certify  that  he  ought  to  have 
such  legal  aid,  and  solicitor  and  counsel  are  assigned  to  him.  The  expenses 
of  such  defence  are  paid  out  of  public  funds  in  the  same  way  as  the  costs  of 
his  prosecution.^  A  poor  prisoner,  whether  he  applied  to  the  justices  or 
not,  may  make  the  same  appHcation  ^  to  the  judge  ^  who  is  to  try  him,  at 
any  time  after  the  latter  has  read  the  depositions. 

Now,  since  the  passing  of  the  G-rand  Juries  (Suspension) 
Act,  1917,'*  no  criminal  offender  can  be  tried  on  an  indict- 
ment at  Assizes  or  Quarter  Sessions  unless  either  he  has 
been  previously  committed  for  trial  by  a  justice  of  the  peace, 
or  the  consent  in  writing  of  a  judge  of  the  High  Court  or  of 
the  Attorney  or  Solicitor-General  to  the  presentment  of  an 
indictment  has  been  given.  A  prosecutor  had  at  common 
law  the  right  to  prefer  a  "voluntary  bill  "  to  a  grand  jury 
without  any  preliminary  investigation  before  a  justice  of 
the  peace,  and  even  without  any  notice  to  the  accused. 
This  right  has  now  very  properly  been  abolished,  as  it  was 
manifestly  unfair  to  present  a  bill  of  indictment  against  a 
man  behind  his  back. 

The  procedure  when  the  magistrates  are  conducting  a  pre- 
liminary investigation  necessarily  differs  in  many  respects 
from  the  procedure  at  a  summary  trial. 

(i.)  The  main  distinction  is,  of  course,  that  in  the  latter 
case  it  is  the  duty  of  the  justices  to  decide  whether  the 
person  charged  is  guilty  or  not  guilty,  and  the  proceedings 
terminate  with  either  a  conviction  or  an  acquittal.  In  the 
former  case  the  duty  of  the  justices  is  merely  to  ascertain 
whether  there  is  or  is  not  a  case  made  out  against  the  accused 
proper  to  be  tried  elsewhere,  and  the  proceedings  end  either 
with  a  discharge  or  a  committal  for  trial. 

(ii.)  In  the  second  place,  one  justice  sitting  alone  can  con- 
duct a  magisterial  investigation,  whereas  two  justices  at  least 
must,  as  a  rule,  be  present  when  an  offence  is  being  tried 
summarily.^ 

(iii.)  Again,  a  magisterial  investigation  can  beheld  at  any 

1  S.  2  (1); 

2  S.  1  (1). 

*  Judge  means  "  judge  of  assize,  or  chairman  of  quarter  sessions,  or  recorder, 
or  the  deputy  of  either  of  the  two  latter  :  "  ss.  1  (1)  and  3. 

*  7  Geo.  V.  c.  4. 

*  See  ante,  pp.  1051,  1052. 
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time,  ami  at  any  place  within  tiio  justices'  jurisdiction,  and 
the  justices  ha\e  power  to  exclude  the  public  if  they  think 
fit/  though  this  power  is  rarely  exercised  ;  whereas,  when 
disposing  oi"  a  case  summarily,  they  sit  at  regular  intervals  in 
a  stated  place,  and  the  building  in  which  they  sit  is  then  an 
open  and  public  couii.'^ 

(iv.)  Moreover,  when  conducting  a  magisterial  investiga- 
tion, the  accused  must  be  present ;  w'hereas,  when  the 
justices  are  trying  a  case  summarily,  they  can,  if  they  think 
fit,  dis})Ose  of  it  in  the  absence  of  the  accused. 

(V.)  Lastly,  when  the  justices  are  preparing  a  case  for  trial 
else-\vhere,  the  evidence  of  each  witness  given  before  them 
must  be  written  dow^i  by  their  clerk  in  the  form  of  a 
deposition  which  is  subsequently  read  over  to  and  signed  by 
the  witness,  and  the  justices  may  bind  him  over  to  appear  and 
give  evidence  when  and  wherever  called  ujjon  to  do  so.  But 
when  the  justices  are  about  to  dispose  of  a  case  themselves, 
the  evidence  of  the  witnesses  need  not,  as  a  rule,  be  taken 
down  in  writing.  It  is  true  that  the  clerk  to  the  justices 
usually  makes  a  note  of  the  evidence  given ;  but  this 
note  is  of  no  statutory  authority :  it  is  merely  his  private 
memorandum  and  not  a  deposition. 


I)e2)ositioiis. 

It  is  difficult  to  over-estimate  the  value  and  importance  of 
the  depositions  taken  before  justices  under  the  Indictable 
Oftences  Act,  1848.^  They  are  an  official  record  of  the  oral 
evidence  given  by  the  witnesses  when  the  circumstances 
were  fresh  in  their  memory.  They  inform  the  prisoner  of 
the  facts  by  which  the  charge  made  against  him  will  be 
sought  to  be  established,  and  so  enable  him  to  prepare  his- 
defence.  They  ena])le  the  clerk  of  indictments  to  prepare 
the  indictment,  and  the  judge,  recorder,  or  chairman  to 
decide  whether  the  prisoner  is  entitled    to  have  legal  aid 

*  lii.lictable  Offouccs  Act,  18-JH  (11  \  12  Vict.  c.  12;,  s.  ]'.'. 

*  Summiiry  Jurib«liclioii  Act,  18lh  (1 1  .V  ]2  Vict.  c.  -IS).  s.*12.     There  is au  exception 
ill  the  CISC  of  juTeiiilc  olfenders  :  .see  </«^•,  pi..  l(H:i    l0.".(i 

»  11  Jt  12  Vict.  c.  i'l.  '  ■ 
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assigned  to  him ; ''  and  they  serve  to  check  or  contradict, 
if  necessary,  the  evidence  which  the  vi^itnesses  give  at  the 
actual  trial. 

As,  however,  depositions  are  only  secondary  evidence,  they 
cannot  be  read  at  the  trial  if  the  witness  can  be  called.  If 
he  is  dead  or  too  ill  to  travel,  or  has  become  insane,  or  is  kept 
out  of  the  way  by  the  prisoner  or  his  friends,  they  will 
become  admissible  and  can  then  be  read  to  the  jury  as 
evidence  of  the  facts  which  they  record.-'  The  person 
tendering  such  evidence  must  prove  that  the  witness  is 
unable  to  attend  for  one  of  the  reasons  just  mentioned,  that 
the  depositions  purport  to  be  signed  by  the  witness,  and  that 
the  prisoner  was  present  at  the  time  and  had  an  opportunity, 
either  personally  or  by  his  advocate,  of  cross-examining  the 
witness  in  question. 

The  prisoner  is  entitled  to  inspect  the  depositions  without  fee,^  and,  afcer 
he  has  been  committed,  he  may  obtain  a  copy  of  them  at  any  time  before 
the  first  day  of  the  Sessions  or  Assizes  on  payment  of  IhL  for  each 
folio  of  90  words.'*  In  cases  in  which  legal  aid  is  granted  under  the  Poor 
Prisoners'  Defence  Act,  190o,-^  the  prisoner  has  a  right  to  a  copy  without 
paying  any  fee  therefor. 

1  Poor  Prisoners'  Defence  Act,  1003  (8  Edw.  VII.  c.  38),  s.  1  (1). 
^  See  Powell  on  Evidence,  9th  ed.,  pp.  326—337.     The  illness  need  not  necessarily 
be  established  by  medical  evidence  :  B.  v.  ybike.t.  [iyi7]  1  K.  B.  581. 
'  6  &  7  Will.  IV.  c.  114,  s.  i. 

*  11  &  12  Vict.  c.  42,  s.  27.    The  prosecution  pay  id.  per  folio  of  72  words. 
«  3  Edw.  VII.  c.  38,  s.  1  ;    and  see  ante,  p.  1U.5G. 
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Chapter  VII. 

INDICTMENTS    AND    CRIMINAL    INFORMATIONS. 

Prosecution  by  indictment  is  the  usual  method  of 
bringing  to  justice  persons  accused  of  serious  crime.  An 
indictment  is  an  accusation  in  writing  charging  a  definite 
person  with  the  commission  of  a  definite  crime  with  a  view 
to  his  being  tried  on  that  charge  by  a  jury  at  Assizes  or 
Quarter  Sessions.  It  may  be  preferred  at  any  time  after 
the  commission  of  the  offence,  unless  a  period  of  limitation 
has  been  fixed  by  some  statute/  Whenever  justices  of  the 
peace  commit  an  accused  person  for  trial,  they  send  the 
depositions  to  the  clerk  of  the  Court  in  which  it  is  intended 
that  the  accused  person  shall  be  tried,  to  enable  the  clerk 
or  some  other  officer  of  that  Court  to  draft  the  indictment. 
In  important  cases  the  indictment  is  often  drafted  by 
counsel.  On  the  back  of  the  indictment  should  be  written 
the  name  of  every  witness  intended  to  be  examined  at  the 
trial  on  behalf  of  the  prosecution. - 

In  former  times  every  indictment  was  laid  before  a  grand 
jury,  who  returned  it  into  court  marked  as  either  "  A  true 
bill"  or  "No  true  bill."  But  since  April  1st,  1917,  grand 
juries  are  no  longer  summoned.  No  one  now  can  be 
called  ui)on  to  enter  the  dock  and  plead  to  an  indictment, 
unless  either  he  has  been  committed  by  justices  of  the 
peace  to  take  his  trial  in  that  Court,  or  the  consent  or 
direction  in  writing  of  a  judge  of  the  High  Court  or  of  the 
Attorney-General  or  Solicitor-General  to  the  presentment  of 
tlie  indictment  has  been  given.''  If,  however,  the  accused 
person  was  duly  committed  for  trial,  or  if  such  consent  or 
direction  has  been  ol)tained,  the  indictment  is  deemed  to 
bo  "  prfscntcd  "  at  {\w  first  sitting  of  the  Court  in  which  it 

'  See  ante,  |..  1(»17. 

*  (Jrand  .Juries  (Suspension)  Act,  i;tl7  (7  Geo.  V.  c.  4)    r.  5. 

*  .S.  1  C2).  ■  •  ^       ,  '■ 
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is  intended  to  be  tried,  or  at  any  later  time  by  the  leave  of 
the  Court/ 

Great  changes  have  been  made  by  the  Indictments  Act, 
1915,'  in  the  rules  relating  to  the  form  and  language  of 
indictments.  In  addition  to  the  valuable  provisions  in  the 
body  of  the  Act,  there  is  a  schedule  containing  a  number 
of  rules  which  are  to  have  effect  as  if  enacted  in  the  Act. 
The  Act,  moreover,  creates  a  rule  committee,  which  has 
power  from  time  to  time,  subject  to  the  approval  of  the 
Lord  Chancellor,  to  make  rules  varying  or  annulling  the 
rules  in  this  schedule,  and  to  make  further  rules  with 
respect  to  the  matters  already  dealt  with.^  This  rule 
committee  has  published  two  sets  of  rules  dated  respec- 
tively March  18th,  1916,  and  April  10th,  1916,  and 
also  other  rules  dated  April  2nd,  1917,  under  the  Grand 
Juries  (Suspension)  x\ct,  1917,  all  of  which  require  careful 
attention.  Forms  of  indictment  are  given  in  an  appendix 
to  these  rules,  and  in  rules  subsequently  "made  by  the 
committee  under  the  Indictments  Act.  These  forms  or 
others  in  conformity  with  them  should  now  be  used  in  all 
cases  to  which  they  are  applicable.'^  No  indictment  will  be 
open  to  objection  in  respect  of  its  form  or  contents,  if  it  is 
framed  in  accordance  with  the  rules  and  precedents  under 
this  Act."^  But  it  is  expressly  provided  that  "nothing  in 
this  Act  or  the  rules  thereunder  shall  affect  the  law  or 
practice  relating  to  the  jurisdiction  of  a  Court  or  the  place 
where  an  accused  person  can  be  tried,  nor  prejudice  or 
diminish  in  any  respect  the  obligation  to  establish  by 
evidence  according  to  law  any  acts,  omissions  or  intentions 
which  are  legally  necessary  to  constitute  the  offence  with 
which  the  person  accused  is  charged,  nor  otherwise  affect 
the  laws  of  evidence  in  criminal  cases. '"^ 

The  office  of  an  indictment  is  to  define  the  precise  charge 

1  E.  4. 

^  5  &  6  Geo.  V.  c.  90.     The  references  on  this  and  the  next  four  pages  are  to  the 
sections  of  and  to  the  rules  under  this  Act,  unless  the  contrary  is  stated. 
*  S.S.  1 ,  2. 
^  R.  4  (5). 
■'  S.  3  (2). 
«  S.  8  (1). 
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which  the  prisoner  is  called  upon  to  answer,  and  of  which 
the  jury  must  either  acquit  or  convict  him.  It  may 
charge  the  prisoner  with  only  one  offence  or  with  two  or 
more  offences.  In  the  latter  case,  each  charge  must  be  set 
out  in  a  separate  ])aragraph  or  "count;"  and  each  count 
must  contain  a  com])lete  and  distinct  charge  of  crime  as 
though  it  were  a  separate  indictment.  Every  indictment 
must  commence  by  stating  the  name  of  the  prisoner,  if 
known,  and  the  name  of  the  Court  in  which  it  is  proposed 
that  he  shall  be  tried.  After  this  "  commencement,"  as  it 
is  called,  every  indictment  in  which  only  one  offence 
is  charged,  and  each  count  of  an  indictment  which 
charges  more  than  one  offence,  must  consist  of  two  parts  : 

(a)  A  short  statement  in  ordinary  language  of  the  specific 
offence  with  which  the  prisoner  is  charged,  "avoiding  as 
far  as  possible  the  use  of  technical  terms  and  without 
necessarily  stating  all  the  essential  elements  of  the  offence." 
If  the  offence  be  statutory,  the  title  and  section  of  the  Act 
creating  the  offence  must  be  stated.  This  is  a  great 
improvement  on  the  old  law,  which  permitted  an  indict- 
ment to  state  vaguely  that  the  prisoner's  act  was  "  against 
the  form  of  the  statute  in  such  case  made  and  provided," 
without  in  any  way  specifjdng  it. 

(b)  Such  particulars  of  the  offence  "as  maybe  necessary 
for  giving  reasonable  information  as  to  the  nature  of  the 
charge,"  e.g.,  the  date  w^hen  the  crime  was  committed,  the 
])roperty  affected  by  it,  the  name  of  the  owner,  &c.  The 
particulars  must  be  stated  in  ordinary  language  which  the 
])risoner  can  understand  ;  it  is  not  necessary  to  use 
technical  terms. ^ 

At  the  end  of  the  indictment  a  statement  may  be  added 
ill  a  se])arate  paragraph  alleging,  if  such  be  the  fact,  that 
the  prisoner  has  been  previously  convicted  at  a  certain  time 
iiiid  ))lace.=^  So,  too,  in  a  proper  case,  and  after  due  notice 
li;i>  l)een  given  to  the  prisoner  and  to  the  clerk  of  the 
Court,^  a  paragrai)h  may  be  added  charging  the  prisoner 

'  S.  3(1)  ;  r.  i.  siih-ri-.  (3)  and  (4). 
'  11.  11.     Sto  th.'  iirecedetit  on  p.  1060. 

*  Sec  the  Inel.ri.itfs  Act,  \H[)S  (61  &  62  Vict.  c.  6(i),  s.  1  (2),  and  the  Prevention  of 
Crime  Act,  l'»0»  {H  Eiiw.  VII.  c.  r,9),  s.  10  (4).     In  llie  case  of  a  habitual  criminal. 
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with  being  a  habitual  drunkard  or  a  habitual  criminal. 
But  the  prisoner  may  not  be  called  upon  to  plead  to  any 
such  statement  unless  and  until  he  has  pleaded  guilty  to, 
or  been  found  guilty  of,  the  main  charge  contained  in  the 
indictment. 

The  old  law  relating  to  the  form  and  language  of  an 
indictment  is  now  practically  superseded.  For  instance,  in 
former  times  certain  "words  of  art"  were  necessary  to 
the  validity  of  an  indictment.  Thus  in  an  indictment  for 
murder  the  words  "  feloniously  and  of  malice  aforethought 
did  kill  and  murder  "  were  absolutely  necessary.  So,  if  the 
word  "  burglariously"  was  not  inserted  in  an  indictment  for 
burglary,  the  prisoner  was  entitled  to  be  acquitted.  But 
now  "  words  of  art  "  are  no  longer  necessary,  for,  by  rule 
4  (3),  an  indictment  must  "  describe  the  offence  shortly  in 
ordinary  language,  avoiding  as  far  as  possible  the  use  of 
technical  terms." 

Again,  there  was  formerly  much  learning  on  the  question 
whether  a  prisoner  might  be  charged  in  the  same  indict- 
ment with  more  than  one  criminal  offence.  In  this  connec- 
tion great  importance  was  attached  to  the  antiquated  distinc- 
tion between  a  felony  and  a  misdemeanour.  Each  distinct 
felony  had  to  be  charged  in  a  separate  indictment  save  in 
two  or  three  cases  in  which  an  exception  had  been  made  by 
statute.  Any  number  of  misdemeanours,  on  the  other  hand, 
could  be  inserted  in  the  same  indictment  in  separate  counts, 
though,  where  the  result  of  so  doing  was  obviously  incon- 
venient or  unfair  to  the  prisoner,  the  judge  at  the  trial 
might  compel  the  prosecutor  to  elect  on  which  charges  he 
would  proceed  and  which  abandon.  But  now  "charges 
for  any  offences,  whether  felonies  or  misdemeanours,  may 
be  joined  in  the  same  indictment  if  those  charges  are 
founded  on  the  same  facts,  or  form  or  are  a  part  of  a 
series  of  offences  of  the  same  or  a  similar  character."^ 

To  an  indictment  for  treason,  however,  no  count  can  be 

moreover,  the  consent  of  the  Director  of  Public  Prosecutions  must  be  obtained  before 
such  a  charge  is  inserted  in  the  indictment.     As  to  this  requirement,  see  R.  v.  Turner, 
[191(1]  1  K.  B.  346  ;  M.  v.   Waller,  ib.,  364. 
1  S.  4  and  r.  3. 
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added  for  any  otluT  crime,  wlipther  a  felony  or  a  mis- 
demeanour, l)iit  any  number  of  counts  for  different  treasons 
may  ])e  joined  in  tlie  same  indictment  ju-ovided  they  are 
founded  on  the  same  facts  or  arise  out  of  the  same  trans-  ■| 

action  or  series  of  transactions.  ^  So  an  indictment  for  murder 
should  not  contain  a  count  for  any  other  felony,  even  though 
it  led  up  to  or  was  connected  with  the  murder,  for  a  charge 
of  murder  is  too  serious  a  matter  to  be  complicated  by  having 
alternative  counts  inserted  in  the  inclictment." 

So  charges  against  two  or  more  persons  may  now  be 
joined  in  the  same  indictment, 

(a)  if  their  crime  be  a  joint  one  (such  as  a  conspiracy),  or, 

(b)  where  the  charges  against  them  are  several,  if  the 
facts  on  which  such  charges  are  founded  form  part  of  the 
same  transaction  or  of  similar  or  connected  transactions. 

Thus  A.  and  B.  may  each  be  charged  in  separate  counts 
of  the  same  indictment  with  stealing  certain  goods  and  with 
receiving  such  goods  or  a  portion  of  them  knowing  them 
to  have  been  stolen.  And  where  stolen  ])roperty  has  passed 
through  many  hands,  any  number  of  persons  who  have  at 
different  times  knowingly  received  such  property  or  any 
part  thereof  may  be  charged  and  tried  together.^  But  the 
judge  may  always  order  a  separate  trial  of  any  count  or 
counts,  if  he  thinks  that  any  of  the  accused  would  be 
prejudiced  or  embarrassed  by  all  the  counts  being  tried 
together."' 

Throughout  the  Indictments  Act  and  the  rules  made 
under  it  great  stress  is  laid  upon  the  necessity  of  using 
simple  ordinary  language.  As  soon  as  an  indictment  is 
presented  the  prisoner  is  entitled  on  request  to  be  sui)plied 
with  a  copy  of  it  free  of  charge,^  and  its  language  therefore 
should  be  such   as   he  can    understand.     The   indictment 

"^  Indictments  Act,  l'Ji:>,  s.  4,  Sclicd.  I.,  r.  B.     See,  for  example,  J{.  x.  Lynch,  [l'.Ki3] 

*  //  y.JoTut,  [litis]  1  K.  B.  416.  There  are  many  cases  in  which  a  prisoner  indicted 
for  one  crime  may  be  convicted  thereon  of  another  crime  not  set  out  in  the  iu<lictment. 
As  to  thi»  seeyxW,  pp.  10S3.  10s4. 

■  I^arceiiy  Act,  1916,  s.  40  (.-{). 

«  Indictments  Act,  191:.,  s.  r,  (.S)  ;  and  see  R.  v.  Lnrkett,  [i;»14  |  2  K.  H.  720  ;  //.  v. 
.\o,-man,  [I'M:.]  1  K.  B.  H4  I  ;   //.  y.  ./„«^.,  ,uprd. 
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must  make  it  clear  to  the  prisoner  with  what  offence  he  is 
charged,  but  this  can  be  done  "  without  necessarily  stating 
all  the  essential  elements  of  the  offence."^  It  may  be, 
however,  that  the  prisoner's  act  is  only  criminal  if  done 
with  a  special  intent ;  in  such  a  case  that  intent  should  be 
expressly  averred  in  the  indictment,  as  it  must  be  proved  at 
the  trial.  Different  intents  may  be  alleged  in  the  alterna- 
tive in  the  same  count.-  It  is  not,  as  a  rule,  necessary  to 
allege  an  intent  to  defraud,  deceive  or  injure  any  particular 
person.^  In  other  cases — e.ij.,  receiving  stolen  goods — it  is 
necessary  to  prove,  and  therefore  to  aver,  guilty  knowdedge. 

Again,  it  is  sufficient  in  an  indictment  to  describe  any 
place,  time,  act,  omission,  person  or  property  in  ordinary 
language  provided  it  be  such  as  to  indicate  with  reasonable 
clearness  the  matter  referred  to.  The  precise  value  of 
property  stolen  or  fraudulently  obtained  need  not  be  stated, 
unless  proof  of  such  value  is  necessary  to  give  the  Court 
jurisdiction  or  to  bring  the  case  within  a  particular  secfion 
of  an  Act  of  Parliament.  If  such  property  belongs  to  more 
persons  than  one,  they  may  be  described  as  "  A.  and  others," 
or  as  "  the  firm  of  B.  &  Co.,"  or  as  "  the  executors  of  the 
late  C,"  or  as  ''  the  Commissioners  of,"  &c.,  or  in  any  way 
which  is  sufficient  to  identify  them.''  Figures  and  abbrevia- 
tions may  be  used  in  an  indictment  for  expressing  anything 
which  is  commonly  so  expressed.^ 

Lastly,  an  indictment  should  never  set  out  the  evidence 
by  which  it  is  sought  to  prove  the  charge,  nor  should  it 
allege  any  matter  which  need  not  be  proved  at  the  trial. 
The  presence  of  any  such  unnecessary  matter  will  not, 
however,  render  it  invalid.  Mere  surplusage  will  not  vitiate 
an  indictment,*'  though  it  will  be  a  good  ground  for  depriving 
the  prosecution  of  so  much  of  the  costs  as  has  been  caused 
thereby." 

It  may  make  the   })receding   observations  clearer  to  the 

1  R.  4  (3). 

»  R.  5  (1),  and  see  Indictments  Nos.  '>  and  SI,  Appendis  A.,  m  the  Act. 

•  R.  10  ;  Larceny  Act,  1916,  s.  40  (1). 

*  Rr.  6,  7  and  9. 
•'   l{.  1  (4). 

«  li.  V.  Purkfi-  (1M70).  L.  R.  1  C.  C.  R.  22.-)  ;  B.  v,  NewbouH  (1872),  ih.  344. 
7  S.  6. 
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student,  if  we   subjoin  an  indictment  in  the  old  form  and 
an  indictment  in  the  much  shorter  form  now  in  vogue. 
Form  of  ImJiftmenl  for  Larceny  and  Receiviiifj  in  use  prior  to  1915. 

BorouL'li  of  Plymouth  |    The  jurors  of  our  Lord  the  Kino:  upon  their 
to  wit.  i       oath  present  that  John  Smitli,  on  the  first 

day  of  Fehruary  in  ihe  yenr  of  our  liord  One  thousand  nine  hundred  and 
twelve,  one  gold  watch  and  cliain  of  the  <roods  and  chattels  of  James 
Robinson  feloniously  did  steal,  take  and  carry  away,  against  the  jjeace  of 
our  Lord  the  King,  liis  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  John  Smith  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  the  chattels  aforesaid  before  then  feloniously  stoleui 
taken  and  carried  away  as  aforesaid,  feloniously  did  receive  and  have,  he, 
tlie  said  John  Smith,  then  well  knowing  the  said  chattels  to  have  been 
feloniously  stolen,  taken  and  carried  away,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lord  the 
King,  his  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that,  before  the  commission  of  the  offence  in  the  first  count 
of  this  indictment  charged  and  stated,  the  said  John  Smith  at  the  Assizes 
and  General  Session  of  Oyer  and  Terminer  and  Grsneral  Delivery  of  the 
Gaol  of  our  Lord  the  King  holden  at  Cardiff,  in  and  for  the  county  of 
Glamorgan,  on  the  eighteenth  day  of  ^larch  in  the  year  of  our  Lord  One 
thousand  nine  hundred  and  three,  was  then  and  there  convicted  of  felony 
by  the  name  of  Joseph  Scott,  which  said  conviction  is  still  in  full  force, 
strength  and  effect,  and  not  in  the  least  reversed,  annulled  or  made  void. 

Form  of  Indictment  for  Larceny  ami  Receiviny  now  in  use. 

The  King  v.  A.B. 

Court  of  trial  :  Somerset  Quarter  Sessions,  held  at  Taunton. 

First  Count. 

Statement  of  offence. 

A.B.  iscliarge<i  with  simple  larceny,  contrarv  to  .section  2  of  the  Larceny 

Act,  1916. 

Particulars  of  offence. 
On  May  isth,  1917,  at  Ilminster,  in  the  county  of  Somerset,  A.B.  stole 
ii  gold  watch,  the  iirojterty  of  X.Y. 

Second  Count. 
Statement  of  offence. 
A.B.  is  charged  with   receiving  stolen  goods,  contrary  to  section  33  of 
the  liancny  .\ri.  I'.ilC. 

Particulars  of  offence. 
On  May  :.Mst,  1917,  at  Taunton,  in  the  said  county,  A.B.  received  the 
Haid  watch  knowing  it  to  have  been  stolen. 

KM.  was  convictf'd  of  i)urglarvat  the  liristo!  .\ssizes  on  November  18th, 
1916. 
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Criminal  liifonnations. 

Nearly  every  criminal  offender  who  appears  at  the  Assizes 
or  Quarter  Sessions  is  tried  on  an  indictment.  Cases  do 
nevertheless  occur,  in  which  no  indictment  is  drafted.  Thus 
a  prisoner  may  he  committed  for  trial  hy  a  coroner  in  pur- 
suance of  the  verdict  of  his  jury  and  tried  upon  an  inquisi- 
tion/ although  a  person  so  committed  is  generally  brought 
before  a  justice  and  indicted  as  well.  Moreover,  an  informa- 
tion can  be  filed  by  the  Attorney-General  ex  officio,  or  by  the 
Master  of  the  Crown  Office  with  leave  from  the  King's  Bench 
Division  at  the  instance  of  a  private  individual.  With  the 
jurisdiction  of  the  coroner's  court  we  have  already  dealt;"  it 
is  necessary  to  add  a  few  words  as  to  criminal  informations. 
The  provisions  of  the  Indictments  Act,  1915,  and  the  rules 
made  thereunder,  apply  to  criminal  informations  in  the 
High  Court  and  inquisitions.^ 

Criminal  informations  are  of  two  kinds : — 

(i.)  Those  filed  by  the  Attorney-Greneral  himself,  usually 
called  ex  officio  informations. 

(ii.)  Those  filed  by  the  King's  Coroner  by  the  direction  of 
the  King's  Bench  Division  at  the  instance  of  some 
private  individual,  who  is  called  the  "  relator." 

(i.)  The  iVttorney-General  has  a  right,  by  virtue  of  his 
office,  to  file  a  criminal  information  in  respect  of  any  mis- 
demeanour, but  he  only  does  so  in  cases  of  so  dangerous  a 
nature  as  to  call  for  immediate  suppression  by  the  officers  of 
the  State.  He  will  not  take  the  initiative  unless  the  crime 
be  eminently  dangerous  to  the  public  welfare,  or  directly 
derogatory  to  the  dignity  of  the  Crown,  or  calculated  to 
provoke  public  riot  or  disorder — such,  for  nistance,  as  the 
publication  of  a  seditious  libel.  * 

(ii.)  In  the  second  class  of  informations  the  relator  isusually 
some  private  individual,  who  has  l)een  aggrieved  by  some 

^  A  coroner  is  empowered  to  accept  bail  for  a  person  against  whom  a  verdict 
of  manslaughter  has  been  found  bv  his  jury  :    50  &  51  Vict.  c.  71,  s.  6  (2). 
»  Ante,  pp.  1038,  1040. 
'  .")  k  (i  Geo.  V.  c.  90,  s.  8  (3). 
•'  Tlie  latest  ex-otHcio  information  is  that  tiled  against  Mylius  for  libel  in  1911. 
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infringtninMit  of  a  puMic  right  or  neglect  of  a  public  duty  on 
the  part  of  the  (iefeiitlaiit.  lUit  still  the  act  or  omission  must 
be  sncli  as  calls  for  the  promi)t  and  immediate  interference  of 
the  Court.  Nor  will  a  criminal  information  l)e  granted,  unless 
the  Court  is  satistied  that  the  ordinary  remedies  by  action  or 
indictment  are  insufficient  in  the  particular  case.  Thus  an 
information  for  a  nuisance  will  not,  as  a  rule,  be  granted 
unless  the  public  have  a  direct  and  indejiendent  interest  in 
the  ])r()nii)t  su))i)r('ssion  of  the  nuisance.^  Criminal  informa- 
tions may  also  be  tiled  against  judges  and  magistrates  for 
illegal,  unjust  and  wilfully  oppressive  conduct,  provided  such 
conduct  arises  from  corrupt  and  malicious  motives,  and  not 
from  mere  error  of  judgment  or  ignorance  of  law.^  But  an 
information  for  libel  will  not  be  granted,  unless  the  person 
libelled  holds  some  public  office  or  position  in  England  and 
has  been  attacked  in  his  public  character  :^  or  unless  the  libel 
tends  to  obstruct  the  course  of  justice  or  to  prejudice  the 
fair  trial  of  any  accused  person.  Xo  criminal  information 
for  libel  will  lie  where  the  words  complained  of  are  privileged 
by  reason  of  the  occasion  on  which  they  were  published,  or 
where  they  appear  to  be  true,  or  where  they  can  no  longer 
exercise  any  prejudicial  influence. 

A  criminal  infurmation,  then,  differs  from  an  indictment  in  four 
important  particulars.  There  is  no  preliminary  investigation  before  a 
magistrate  ;  it  lies  only  for  a  misdemeanour;  it  cannot  be  tried  at  Quarter 
Ses.sions  ;  and  it  is  tried  on  the  civil  side  of  the  Court.*  In  the  case  of  an 
ex  officio  information,  which  now  rarely  occurs,  the  defendant  is  put  on  his  trial 
as  speedily  as  possible  on  the  mere  information  of  the  Attorney-General. 
In  the  more  usual  case  of  an  information  by  the  King's  Coroner,  the 
1(  ave  of  the  King's  Bench  Division  must  be  obtained  before  the  informa- 
tion  is  is.sued  ;  ^  and  the  arguments  in  open  court  on  the  application  for 
such  leave  take  the  place  of  the  investigation  by  a  justice  of  the  peace  which 
precedes  the  trial  of  an  indictment. 

The  counsel  for  the  relator  must  move  the  Court  upon  proper  aflidavits 
for  an  order  »/>/ calling  upon  the  defendant  to  show  cause  why  an  informa- 
tion should  not  issue  against  him.  The  motion  must  be  made  within  a  reason- 
able time  after  the  offence  was  committed.'    The  relator,  too,  must  come  to 

»  J{.  V.  r,unj  ( I.s7(;).  \:\  Cox.  :U0  ;  aud  see  inifr,  p.  240. 

»  R.  V.  Mnmhall  (IHo.-.),  4  P:.  k  15.  MTt  •  iind  see  nnfe.  p.  188. 

»  JR.  pint.  \'rtl  1,1111  hroAa  v.  Labonrhnr  (18S4),  12  Q.  H.  D.  320  :  see  ante,  p.  174. 

«  a.  V.   IfniiKiiKnin.     llMi'.t]  \V.  N.  UtH. 

«  4  Will.  &  M.  c.  18,  8.  1  ;  Crown  Office  Rules,  1906,  r.  36. 

«  Crown  Office  Rules.  1906,  r.  37  ;  as  to  a  justice  of  the  peace,  see  r.  36. 
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the  Court  in  the  first  instance,  and  must  not  have  attempted  to  obtain 
redress  in  other  ways.^  He  must  submit  himself  to  the  Court,  and 
consent  to  waive  his  civil  remedy  by  action,  if  need  be,  and  must  be 
prepared  to  go  througli  with  the  criminal  proceedings  to  conviction. 
In  cases  of  libel  the  relator  must  also  swear  to  his  innocence  in  all  parti- 
culars of  the  charge  contained  in  the  libel.^  For  although,  at  the  trial  of 
the  information  when  granted,  truth  will  be  no  defence  (except  under  Lord 
Campbell's  iVct),  still  it  is  "  sufficient  cause  to  prevent  the  interposition  of 
the  Court  in  this  extraordinai-y  manner,"  and  the  Court  will  leave  the 
prosecutor  to  proceed  by  way  of  indictment.^ 

On  a  later  day  the  defendant  will  appear  by  counsel  or  in  person  to  show 
cause  why  a  criminal  information  should  not  issue  against  him;  this  is 
called  the  argument  on  the  order  nisi.  He  generally  files  affidavits  in 
reply  to  those  read  on  the  former  occasion.  If  the  order  be  made 
absolute,  the  relator  must  enter  into  a  recognizance  to  effectually  prosecute 
the  information  and  to  abide  by  and  observe  the  order  of  the  Court.  The 
amount  of  the  recognizance  is  fixed  at  £50.^  If  the  order  be  discharged 
on  the  merits,  the  Court  generally  gives  the  defendant  his  costs.  And  no 
second  application  for  a  criminal  information  may  be  made  to  the  Court, 
even  upon  additional  affidavits — except  in  very  peculiar  circumstances,  as 
where  the  only  person  who  had  made  an  affidavit  on  behalf  of  the  defendant 
on  the  argument  of  the  first  order  has  since  been  convicted  of  perjury  in 
respect  of  sucli  affidavit.'^  But  the  relator  "  can  still  prefer  an  indictment " 
in  the  ordinary  way." 

The  information  must  set  out  the  offence  with  all  the  certainty  and 
precision  of  an  indictment.'^  As  soon  as  it  is  filed  a  copy  must  be  served  on 
the  defendant,  who  must  appear  thereto  within  the  times  specified  in  the 
Crown  Office  Rules  of  1906,  which  minutely  regulate  the  procedure  on 
criminal  informations.  If  he  does  not,  he  may  be  attached  under  a  judge's 
warrant.^ 

A  criminal  information  not  ex  officio  will  be  tried  on  the  civil  side  of  the 
Assizes  for  the  county  in  which  the  misdemeanour  was  committed — unless 
a  trial  at  bar  be  ordered,  when  it  will  be  tried  on  the  civil  side  of  the  King's 
Bench  Division.^  In  either  case  there  will  be  a  jury,  common  or  special. 
A  special  jury  can  be  obtained,  either  by  the  prosecutor  or  the  defendant, 
upon  giving  a  similar  notice  to  that  required  in  civil  cases.^"  The  pro- 
cedure at  the  trial  of  an  information  in  all  respects  resembles  that  on  the 
trial   of   an    indictment.      In    ex    officio    informations    the    counsel    for 

^   Ex  parte  Pollard  (1901),  17  Times  L.  R.  773. 

*  R.  V.  Webster  (1789),  3  T.  R.  388. 

»  R.  V.  Bickerton  (1722),  1  Stra.  498. 

^  Crown  Office  Rules,  1906,  r.  35. 

«  R.  V.  Eve  and  Parlby  (1836),  5  A.  &  E.  780. 

8  Per  Lord  Denman  in  R.  v.  Cockshaw  (1833),  2  Nev.  &  Mao.  at  p.  379. 

*■  For  precedents  of  criminal  informations,  see  Odgers  on  Libel  and  Slander, 
5th  ed.  at  pp.  796—800. 

8  48  Geo.  III.  c.  68,  s.  1. 

^  Informations  could  also  be  brought  in  former  days  in  the  Court  of  Exchequer 
in  respect  of  property  or  revenue  of  the  Crown,  for  intrusion,  for  breach  of  the 
excise  laws,  etc. 

i»   Crown  Office  Rules,  1906,  r.  147. 
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the  Crown  (whether  the  Attorney-General  himself  or  any  one  appearing  for 
him)  has  the  rifjht  to  reply  although  the  defendant  calls  no  witness.^  If  the 
defendant  be  found  guilty,  the  ('ourt  will  hear  evidence  in  uggi-avation  or 
mitigation  of  sentence. 

A  defendant,  who  is  convicted  on  the  trial  of  a  criminal  information, 
may  appeal  to  the  Court  of  Criminal  A]>peal  as  in  the  case  of  conviction  on 
indictment. - 

»  B.  V.  Horne  (1777),  20  St.  Tr.  651,  660. 
»  7  Edw.  VII.  c.  23,  8.  20  (2). 
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Chapter  VIII. 

THE    TRIAL    OF    AN    INDICTMENT. 

Before  the  first  day  of  the  Assizes  or  Quarter  Sessions 
arrives,  the  persons  who  are  to  serve  on  the  jury  are  sum- 
moned to  attend.  All  such  persons  must  possess  a  certain 
small  property  qualification.^  There  is  no  special  jury  at 
any  Assize  or  Quarter  Sessions — though  one  can  be  obtained 
for  a  trial  at  bar  of  a  misdemeanour  in  the  King's  Bench 
Division — and  the  fact  that  a  man's  name  is  on  the  special 
jury  list  for  civil  cases  affords  him  no  ground  for  claiming 
exemption  from  serving  on  the  jury  in  criminal  cases. 
Certain  classes  of  persons,  however,  are  exempt,  such  as 
clergymen,  ministers,  Post  Office  officials,  etc. 

Pleas. 
On  the  day  of  trial  the  first  step  is  to  "arraign"  the 
prisoner,  i.e.,  to  call  him  to  the  bar  of  the  Court,  read  to 
him  the  substance  of  the  indictment,^  and  ask  him  to  plead 
to  it.  No  one,  however,  can  now  be  called  upon  to  enter  the 
dock  and  plead  to"  an  indictment,  unless  either  he  has  been 
committed  by  justices  of  the  peace  to  take  his  trial  in  that 
Court,  or  the  consent  or  direction  in  writing  of  a  judge  of 
the  High  Court  or  of  the  Attorney-General  or  Solicitor - 
General  to  the  presentment  of  the  indictment  has  been 
given.^  If  the  prisoner,  when  arraigned,  appears  to  be 
insane,  he  will  not  be  allowed  to  plead  ;  the  question  of  his 
sanity  will  have  to  be  tried  immediately  by  a  jury  sworn  for 
that  purpose,  and  should  the  jury  find  him  to  be  insane,  he 

1  Each  must  own  a  freehold  of  the  value  of  £10  a  year,  or  be  a  leaseholder  for 
a  term  of  at  least  tweuty-one  years  of  lands  of  the  value  of  £20  a  year,  or  occupy 
a  house  rated  at  not  less  than  £20,  or  in  Middlesex  £30  a  year.  It  is  strange  that  a 
property  qualification  is  still  required  for  the  jury  at  county  Quarter  Sessions,  although 
none  is  required  for  justices  of  the  peace,  who  are  the  judges  of  the  Court. 

2  A  prisoner  may  be  arraigned  on  a  criminal  information  (see  ante,  p.  1069),  or  on  a 
coroner's  inquisition  (see  (nife,  p.  1039),  as  well  as  on  an  indictment  ;  and  the  provi- 
sions of  the  Indictments  Act,  1915,  apply  equally  to  all  three  proceedings  :  s.  8  (3). 

s  Grand  Juries  (Suspension)  Act,  1917,  s.  1  (2)  ;  and  see  ante,  p.  1057.  Such  an 
order  may  also  be  made  under  the  Law  of  Libel  Amendment  Act,  1885,  s.  8,  and  the 
Perjury  Act,  1911,  s.  9. 


1072  THE    TRIAL    OF    AN    INDICTMENT. 

will  be  detained  during  His  Majesty's  pleasure.^  If,  how- 
ever, no  question  arises  as  to  the  prisoner's  sanity,  he  has 
eight  courses  0})en  to  him  : — 

(i.)  He  may  plead  that  he  is  Guilty  of  the  crime  charged 
against  him  in  tlie  indictment  or  in  some  particular  count 
of  it,  whereupon  nothing  remains  but  to  sentence  him, 
unless  he  withdraws  his  plea  Ifefore  sentence  and  pleads 
''jSot  Guilty." - 

(ii.)  Where  on  the  indictment  upon  which  the  prisoner 
has  been  arraigned  he  may  be  lawfully  convicted  of  some 
other  oftence  not  charged  in  it,  he  may  plead  Not  Guilty  of 
the  offence  charged  but  Guilty  of  the  other  offence.^ 

(iii.)  He  may  stand  mute,  either  out  of  perversity  or 
because  he  is  dumb,  in  both  of  which  cases  a  plea  of  "  Not 
Guilty  "  will  be  entered  for  him.^ 

(iv.)  He  may  demur  to  the  indictment. 

(v.)  He  may  move  to  quash  the  indictment. 

( vi.)  He  may  plead  to  the  jurisdiction  of  the  Court ;  he 
may  contend  that  the  Court  is  not  competent  to  try  the 
crime  charged  or  has  no  jurisdiction  over  him  or  over  the 
place  where  the  crime  was  committed. 

(vii.)  He  may  plead  specially  in  bar;  there  are  three  such 
pleas  : — 

(a)  Autrefois  acquit. 

(b)  Autrefois  convict. 

(c)  Pardon. 

(viii.)  He  may  plead  "  Not  Guilty."'^ 

It  is  necessary  to  say  more  as  to  some  of  these  pleas. 

(iv.)  A  demurrer  is  aii  objection,  written  on  parchment  and  filed,  by 
which  the  prisoner  admits  the  facts  alleged  against  him,  but  denies  thiit 
they  amount  to  the  crime  charged  in  the  indictment.  Hence  he  cannot 
without  special  leave  demur  and  then  plead  "  Not  Guilty,"  if  his  demurrer 
fails,^     A  prisoner,  therefore,  rarely  demurs,  but  pleads  "Not  Guilty  "  and 

"  Criminal  Lunatics  Act,  isoo  (39  k  40  Geo.  III.  v.  'Ji),  s.  L' ;  and  sec  R.  v.  Stafoid 
I'rium  {(inrcrnor),  [I'JO'.l]  :;  K.  B.  SI. 

»  R.  V.  I'himmrr,  T  11(02]  2  K.  P..  .339. 

'  4  \:  .-.  Geo.  V.  c.  58,  g.  39  (1). 

<  7A:  8  Geo.  FV.  c.  28,  s.  2. 

'•  Where  the  indictment  contains  several  counts,  the  prisoner  may,  before  trial  or  at 
any  stage  of  the  trial,  apply  to  the  judge,  under  s.  5  of  the  Indictments  Act,  191o.  to 
have  some  of  them  tried  scpaiatcly  from  the  others. 

•  R.  V.  Strnhaii  (18'..^),  7  Cox,  ««  ;   R.  v.  Sheen  (1859),  8  Cox,  143. 
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raises  his  objection  to  the  indictraeut  in  arrest  of  juda;inent,i  after  all 
questions  of  fact  have  }3een  decided  by  the  verdict  of  the  jury. 

(v.)  A  motion  to  quash  the  indictment  is  usually  made  before  the 
prisoner  pleads,  and  this  is  the  most  convenient  time  for  such  an  applica- 
tion ;  but  it  can  be  made  after  the  prisoner  has  i)leaded,^  or  even  after  the 
case  for  tlie  prosecution  is  closed.^  The  Court  will  not,  as  a  rule,  quash 
an  indictment  for  a  crime  of  enormity,  such  as  high  treason,  on  a  motion 
to  quash.  Objection  to  an  indictment  in  such  cases  should  be  taken  on 
motion  in  arrest  of  judgment.* 

The  Court  now  has  power  at  any  stage  of  the  trial  to  amend  any  defect  in 
an  indictment  if  this  can  be  done  without  injustice  to  the  prisoner,  and  may 
order  the  postponement  of  the  trial  if  necessary.-^ 

(vii.)  A  special  plea  in  bar  cannot  without  leave  be  pleaded  along  with 
"  Not  Guilty."  In  order  to  succeed  on  a  plea  of  either  "  autrefois  acquit  " 
or  "  autrefois  convict,"  the  prisoner  must  prove  : — 

(a)  that  a'verdict  was  lawfully  given  on  the  former  indictment.'"  Thus, 
if  at  the  former  trial  the-  jury  disagreed,  the  prisoner  cannot  plead  "  autre- 
fois acquit ; " 

(b)  that  he  was  '•  in  jeopardy "  under  the  former  i  ndictment,''  i.e., 
that  he  was  tried  before  a  competent  CourD  on  a  valid  indictment. 
Thus,  if  the  indictment  was  quashed  on  motion  after  verdict,  the  plea  will 
fail ; 

(c)  that  the  offence  charged  is  the  same  or  substantially  the  same  in 
both  indictments,  or  that  the  prisoner  could  have  been  convicted  at  the 
previous  trial  of  the  offence  with  which  he  is  now  charged.'^ 

"Thus  an  acquittal  on  a  charge  of  murder  is  a  bar  to  a  subsequent 
indictment  for  manslaughter  ;  "  ^  for  the  prisoner  could  have  been  convicted 
of  manslaughter  on  the  former  indictment.  So  a  conviction  for  obtaining 
goods  by  fraud  is  a  bar  to  an  indictment  for  larceny  of  the  same  goods  from 
the  same  person,  as  the  charges  are  substantially  the  same.J-"  But  the  plea 
will  be  no  bar  if  in  order  to  establish  the  present  charge  it  will  be  necessary 
for  the  prosecutor  to  prove  any  fact  which  has  occurred  since  the  date  of 
the  first  trial.  Thns  a  conviction  by  justices  in  petty  sessions  for  assault 
at  the  instance  of  the  person  assaulted  and  imprisonment  consequent 
thereon  are  not  either  at  common  law  or  under  the  24-  &  25  Yict.  c.  10<», 
s.  45,  a  bar  to  aa  indictment  for  the  murder  or  manslaughter  of  the  person 
assaulted  should  he  subsequently  die  from  the  effects  of  the  assault.^^ 

1  Heeposf,  p.  1084. 

2  R.  V.  Heane  (18G-i),  4  B.  &  S.  947. 

3  R.  V.  James  (1^72),  12  Cox,  127. 
^  E.  V.  Lynch,  [1903]  1  K.  B.  444. 

5  Indictments  Act,  191.5,  s.  r>  (1),  (4). 

'"'  See  H.  V.  Ketteridye,  [191.")]  1  K.  B.  at  p.  471. 

7  Weviyssv.  Hophbis  (1^75),  L.  R.  10  Q,  B.  378;  cf.  R.  v.  O'Brien  (1882),  l-J 
Cox.  29. 

»•  R.  V.  Barron,  [1914]  2  K.  B.  r.7(i. 

s  Prr  Lord  Heading,  L.  C.  J.,  ih.  at  p.  .574. 

"  R.  V.  Kiny,  [1897]  1  Q.  B.  214. 

"  //.  V.  Morris  (18(17).  L.  K.  1  C.  C.  R.  90  ;  R.  v.  Frtel  (1891),  17  Cox,  325  ;  R.  v. 
Tanks,  [191(i]  l  K.  B.  443. 
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(viii.)  A  plea  of  "  Xot  Uuilty "'  is  a  general  traverse  of  the  whole 
indictment.  Hence,  as  a  rnle,  it  stands  alone  ;  but  by  Lord  Campbell's 
T.ibel  Act^  the  defendant  on  an  indictment  for  libel  may  plead,  in 
addition,  that  the  words  are  true,  and  that  their  publication  was  for 
the  public  benefit.  This  plea  of  justification  is  practically  the  only 
case  in  i)urely  criminal  matters  in  which  a  prisoner  is  entitled  to  plead 
two  pleas  at  the  same  time — *'  Not  Guilty,"  as  well  as  justification.  In  cases 
which  arc  criminal  in  form  but  civil  in  substance,  the  defendant  always  has 
the  riirht  to  plead  "Not  Guilty  "  and  add  other  pleas.  Thus,  on  an  indict- 
ment for  non-repair  of  a  highway  the  prisoner  may  plead  that  he  is  not 
guilty  and  also  that  a  neighbouring  landowner  is  bound  to  ^c  air  the  high- 
way in  question  ratione  tenura. 

I  the  prisoner  pleads  "  Not  Guilty,"  the  clerk  of  the  Court 
calls  the  jurors,-  each  of  whom  enters  the  box  as  his  name 
is  called.  Subject  to  the  right  of  challenge^  on  behalf  of 
the  prisoner  or  of  the  Crown,  the  first  twelve  called,  who 
answer  to  their  names,  are  sworn,  and — in  the  case  of  a 
felony — the  prisoner  is  "given  in  charge"  to  them,  that 
is,  the  clerk  tells  them  shortly  of  what  offence  the  prisoner 
is  accused,  adding  the  words,  "  And  your  charge  is  to  inquire 
whether  he  be  guilty  or  not  guilty  and  to  hearken  to  the 
evidence," 

As  soon  as  the  jury  has  been  sworn,  counsel  for  the 
prosecution  opens  the  case  for  the  Crown.  The  prosecution 
always  begins,  for  the  prisoner  is  presumed  innocent  until 
he  is  found  guilty.  If  no  one  appears  to  prosecute  him 
he  will  be  discharged,  for  he  "  stands  upon  his  deliver- 
ance." 

Counsel  generally  commences  his  opening  speech  by 
telling  the  jury  w^hat  the  law  requires  him  to  jirove  before 
he  can  ask  them  to  convict  the  prisoner  of  the  crime 
charged  in  the  indictment.  Then  he  states  succinctly 
and  in  chronological  order  the  facts  upon  which  he  relies 
as  establishing  the  guilt  of  the  accused.      It  is  his  duty 

»  6  &  7  Vict.  c.  96.  8.  6. 

*  Ch.illengcs  may  "be  either  (a)  peremptory,  i.e.,  giving  no  reason  ;  or  (b)  for 
cause,  and  may  be  either  against  the  whole  array  of  jurors  summoned,  or  against 
individual  jurors  called  into  the  box.  The  prisoner  may,  without  assigning  any 
cause,  challenge  in  a  case  of  treason  thirty- five,  and  iu  a  case  of  felony  twenty, 
indivi.lual  jtirymen.  "Where  a  felony  is  trie<l  io[;ether  willi  any  misdemeanour,  the 
jury  shall  be  swi»rn  and  the  person  accused  shall  have  the  same  right  of  challenging 
jurors  .-vs  if  all  the  offences  charged  in  the  indictment  were  felonies  :  "  5  &  6  Geo.  V. 
c.  yo,  B.  4. 
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to  state  clearly  and  impartially  every  material  fact  which 
he  believes  his  witnesses  can  prove,  whether  such  facts 
tend  to  establish  the  prisoner's  guilt  or  not ;  he  must  not 
state  any  fact  which  he  is  not  prepared  with  evidence  to 
prove.  He  need  not  at  this  stage  of  the  proceeding  comment 
on  or  even  allude  to  any  evidence  which  he  understands  the 
prisoner's  witnesses  are  prepared  to  give,  and  he  should 
abstain  from  all  invective  against  a  fellow-citizen  who  has 
not  yet  been  proved  guilty  of  any  offence.^  In  certain  cases 
it  is  necessary  to  show  that  the  indictment  has  been  pre- 
sented with  the  consent  of  the  Attorney-General  or  of  the 
Public  Prosecutor.  This  is  usually  proved  by  producing  his 
consent  in  writing.  The  Court  will  take  judicial  notice  of 
the  signature  of  the  Attorney-General,  but  not  of  that  of  the 
Public  Prosecutor.  This  must  be  proved  in  the  same  way 
as  the  handwriting  of  any  private  individual,  if  the  prisoner 
refuses  to  admit  it." 

Counsel  then  proceeds  to  call  the  witnesses  for  the  prosecu- 
tion, who  will  be  cross-examined  by  the  prisoner  or  his  counsel, 
and  perhaps  re-examined  by  the  counsel  for  the  prosecution. 
If  material  documents  are  produced  by  any  of  these  wit- 
nesses, they  are  read  to  the  jury  by  the  clerk  of  the  Court. 

Examination   of  Witnesses.^ 

The  result  of  a  criminal  prosecution  depends  largely  on  how 
the  witnesses  are  handled.  The  examination  of  a  witness 
by  the  counsel  who  calls  him  into  the  box  is  known  as 
«'  examination-in-chief."  The  prisoner's  counsel  has  always 
the  right  to  cross-examine  any  witness  who  has  given 
evidence  for  the  Crown,  though  it  is  not  always  wise  for 
him  to  do  so.  If  a  witness  be  cross-examined,  the  first 
counsel  may  re-examine  him  on  any  point  which  arises  out  of 
the  cross-examination.  Different  rules  govern  the  examina- 
tion-in-chief, the  cross-examination  and  the  re-examination 
of  witnesses. 

^  See  7?.  V.  Banks,  [1916]  2  K.  B.  (;21. 

2  R.  V.  Turner,  [191U]  1  K.  B.  346  ;  Jt.  v.  Waller,  [1910]  1  K.  B.  364. 
*  The  law  as  to  what  witnesses  are  competent,  and  what  compellable,  in  a  cnminal 
case  is  discussed  in  the  next  chapter,  jjust,  pp.  1095 — 1098. 
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When  examining  in  chief,  it  is  the  duty  of  counsel  to 
])ring  out  clearly  and  in  i)roper  chronological  order  every 
relevant  fact  to  which  the  witness  can  depose.  He  must 
confine  his  questions  strictly  to  what  is  relevant,  and 
must  prove  all  relevant  facts  by  admissible  evidence. 
Anvthing  that  goes  to  prove  a  material  fact  is  relevant ; 
everything  else  will  be  excluded.  And  relevant  facts 
must  be  proved  in  the  proper  way.  If  he  seeks  either 
to  prove  an  irrelevant  fact,  or  to  prove  a  relevant  fact  by 
inadmissible  evidence,  counsel  for  the  prisoner  will  at  once 
rise  and  object.  An  objection  as  to  the  admissibility  of  any 
evidence  must  be  taken  as  soon  as  it  is  tendered  ;  it  will  be 
very  difficult  to  raise  any  objection  after  the  evidence  has 
been  once  received. 

Counsel  examining  in  chief  must  not  ask  "leading  ques- 
tions." A  leading  question  is  one  which  suggests  to  the 
witness  the  answer  which  it  is  desired  he  should  give  to  it. 
Counsel  may  not  put  such  a  question  to  his  own  witness, 
unless  it  is  merely  introductory  or  relates  to  matters  as  to 
which  there  is  no  dispute. 

A  party  may  uob  attack  the  character  of  a  witness  ■whom  lie  himself 
has  called,  or  call  evidence  to  contradict  him  ;  ^  for  by  voluntarily  placing 
him  before  the  Com-t  to  give  evidence  the  party  represents  to  the  judge 
and  jury  that  the  witness  is  worthy  of  belief.  It  sometimes  happens,  how- 
ever, that  a  witness  shows  a  decided  bias  against  the  party  who  called  him, 
and  a  reluctance  to  .state  anything  that  tells  in  his  favour.  In  such  a  case 
the  judge  may  allow  that  witness  to  be  treated  as  hostile,  that  is,  to  be 
treated  as  though  he  had  been  called  by  the  other  side.  Then  he  may  Ije 
cross-examined  and  contradicted  ;  he  may  be  asked  leading  questions.  He 
can  also  be  asked  a.s  to  any  previous  statement  made  by  him,  e.g.,  in  his 
dciX)sition  before  the  magistrate  or  in  a  signed  proof  of  his  evidence  ;  and, 
after  his  attention  has  been  called  to  the  particular  portions  which  are 
inconsistent  with  his  present  evidence,  such  statement,  if  in  writing,  may 
\iG  put  in  evidence  to  contradict  him.- 

In  cross-examination  counsel  has  a  much  freer  hand  than 
wlien  examining  in  chief.  He  may  ask  any  number  of 
leading  questions.  And  he  need  not  confine  his  questions  to 
the  facts  in  issue  ;  he  may  branch  out  into  many  collateral 

*  .Except  where  he  is  compelled  by  the  law  to  call  that  particular  person  as  his 
tritncss,  e.g.,  an  attesting  witness  to  a  will. 

»  Commou  Law  Procedure  Act,  1804  (17  &  18  Vict.  c.  125),  ss.  23,  24. 
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matters ;  he  may  attack  the  character  and  hnpugu  the  credit 
of  the  witness  to  any  extent  which  his  instructions  justify. 
But  he  should  use  this  liberty  guardedly.  He  must  put  to 
each  of  his  opponent's  witnesses  in  turn  so  much  of  his  own 
case  as  concerns  that  particular  witness  or  in  which  that 
witness  had  any  share.^  But  in  all  other  matters  it  is  often 
safer  to  ask  too  little  than  too  much. 

Reckless  cross-examination  frequently  lets  in  awkward  pieces  of  evidence 
which  were  hitherto  inadinissible.  Thus,  if  counsel  for  the  prisoner  asks 
a  witness  called  for  the  prosecution  as  to  part  of  a  conversation  which  that 
witness  had  with  a  third  person  when  the  prisoner  was  not  present,  counsel 
for  the  Crown  will  be  entitled,  if  he  wishes,  to  bring  out  the  .whole  of  that 
conversation  in  re-examination,  although  it  was  not  admissible  in  chief.  So 
if  either  counsel  reads  part  of  any  document  in  cross-examination,  he 
renders  the  whole  document  admissible  and  makes  it  part  of  his  case ;  if 
he  reads  any  letter  written  by  the  witness,  he  will  let  in  the  reply  to  it. 

On  the  other  hand,  witnesses  under  cross-examination  may  be  asked, 
and  will  be  compelled  to  answer,-  questions  not  only  as  to  the  facts  of  the 
case  but  also  as  to  matters  not  material  to  the  issue,  with  the  view  of 
impugning  their  credit  and  thus  shaking  their  whole  testimony;  this  "is 
called  "cross-examining  to  credit."  But,  in  order  to  prevent  the  case 
from  thus  brauching  out  into  all  manner  of  irrelevant  issues,  it  is  wisely 
provided  that  on  such  matters  the  answer  of  the  witness  must  be  accepted 
as  final ;  no  evidence  can  be  called  to  contradict  him.  To  this  rule,  however, 
there  are  exceptions.  For  instance,  a  witness  can  always  be  asked  whether  he 
has  not  been  convicted  of  a  crime  ;  and,  if  he  either  denies  the  fact  or  refuses 
to  answer,  the  opposite  party  may  prove  his  conviction,  although  the  con- 
viction of  the  witness  on  some  former  occasion  may  be  wholly  irrelevant  to 
the  issue  as  to  the  guilt  or  innocence  of  the  prisoner  now  in  the  dock. 

The  object  of  re-examination  is  merely  to  give  the  witness 
an  opportunity  of  explaining  any  seeming  inconsistency  in  his 
answers,  and  of  stating  the  whole  truth  as  to  any  matter  wdiich 
was  touched  on,  l)ut  not  fully  dealt  with,  in  cross-examination. 
Counsel,  when  re-examining,  can  ask  no  question  that  does 
not  arise  out  of  the  cross-examination,  except  by  consent ;  he 
may  not  ask  any  leading  question  ;  and  he  should  not  ask 
again  any  question  which  he  has  already  asked  in  chief. 

The  counsel  for  the  prosecution  ahvays  can  and  usually 
does  put  in  evidence  the  prisoner's  statement  made  before  the 

^  See  Powell  on  Evidence,  Dtli  ed.,  at  p.  538. 

-  There  are  some  questions,  however,  which  a  witness  will  not  be  compelled  to 
answer,  either  in  cross-examination  or  in  chief  ;  see  post,  pp.  1U'J8,  109i). 
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magistrates  not  on  oath,  wh(»tlier  it  tells  in  favour  of  the 
prisoner  or  not,  and  whether  the  prisoner  is  going  to  give 
evidence  before  the  jury  or  not.^  But  if  it  contains  an 
admission  that  the  prisoner  has  l)een  previously  convicted, 
the  passage  should  not  be  read  to  the  jury.  This  usually 
closes  the  ease  for  the  jirosecution. 

If  at  this  stage  of  the  proceedings  the  judge  is  of  opinion 
that  there  is  no  evidence  to  go  to  the  jury,  he  may  direct 
them  to  acquit  the  prisoner.  He  is  not  bound  to  do  so,  and^ 
if  the  prisoner  is  represented  by  counsel,  will  usually  not  do 
so,  unless  the  counsel  makes  an  application  for  the  purpose.- 

If,  however,  a  prima  facie  case  has  l)een  made  out,  the 
next  step  is  for  the  prisoner  or  his  counsel  to  decide  whether 
any  witnesses  shall  or  shall  not  be  called  for  the  defence. 
If  the  prisoner  wishes  to  give  evidence  on  oath  himself,  now 
is  the  time  for  him  to  go  into  the  witness-box,^  and  it  is  the 
duty  of  the  judge  to  make  it  clear  to  him  that  he  has  this 
right,^  though  the  prisoner  is  not  bound  to  exercise  it ;  he 
may  instead  make  a  statement  not  on  oath  from  the  dock. 
The  fact  that  the  prisoner  has  given  evidence  on  oath  does 
not  give  the  counsel  for  the  prosecution  the  right  to  have 
the  last  word,"  though  his  calling  his  wife  or  any  other 
witness  to  give  evidence  as  to  any  fact  will  do  so. 

But  if  the  prisoner  desires  to  call  witnesses  other  than 
himself  as  to  the  facts,  his  counsel  or — if  he  be  not  defended 
by  counsel — he  himself  opens  his  case,  and  the  witnesses 
for  the  defence  will  then  be  examined  in  chief,  cross- 
examined,  and,  if  necessary,  re-examined.  AVitnesses,  who 
speak  merely  to  the  character  of  the  ])risoner,  are  usually 
called  at  the  end  of  his  case.  The  counsel  for  the  prosecu- 
tion has  a  right  to  cross-examine  them,  but  as  a  rule  he 
does  not  do  so.     It  is  possible  that  the  prosecution  may 

»  I{.  V.  liird  (1898),  79  L.  T.  359. 

«  //.  V.  George  (1909),  73  J.  P.  11. 

»  Criminal  Evidence  Ao^  iKlis  (61  &  62  Vict.  c.  3(>).  h.  1.  The  prisoner  may  be  con- 
victed of  perjury  if  lie  is  sworn  as  a  witness  even  after  he  iias  pleaded  guilty  :  //.  v. 
W/irf/t>,;  \V.)\7]  1  K.  H.  2S3. 

'  li.  V.  Tate,  [1908]  2  K.  B.  680. 

''  til  A:  62  Vict.  c.  Sc,.  w.  ;<. 
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desire  to  call  rebutting  evidence.  If  the  defence  has  called 
evidence  as  to  facts  which  could  not  have  been  controverted 
by  the  prosecution  when  calling  witnesses,  the  prosecution 
may,  if  it  can,  call  witnesses  to  disprove  the  new  facts  set  up 
by  the  defence.  Again,  if  the  prisoner  either  asserts  or  calls 
witnesses  to  show  that  he  is  a  person  of  good  character,  the 
prosecution  can  prove  that  he  is  a  person  of  bad  character. 
But  evidence  will  not  be  allowed  to  be  called  in  rebuttal 
merely  because  the  prosecution  has  forgotten  or  neglected 
to  call  witnesses  who  were  necessary  at  the  outset  of  the 
case. 

Speeches  of  Counsel. 

After  the  case  for  the  prosecution  is  concluded  and  the 
prisoner  has  given  evidence  if  he  wishes  so  to  do,  the  remain- 
ing steps  in  the  proceedings  and  the  number  of  speeches 
which  counsel  are  permitted  to  make  depend. practically  on 
two  considerations  :  (i.)  Is  the  prisoner  defended  by  counsel  ? 
(ii.)  Does  the  prisoner  intend  to  call  any  witnesses  as  to  the 
facts  other  than  himself  ?  We  have  already  mentioned  that 
each  counsel  (or  if  none  is  retained  for  the  defence,  the 
prisoner)  is  entitled  to  "  open  " — that  is,  to  state  to  the  jury — 
his  own  case.  But  in  addition  to  these  opening  speeches 
there  are  tw^o  other  kinds  of  speeches  which  may  be  made. 
In  some  cases  counsel  may  "  sum  up  his  own  evidence ;  "  in 
other  cases  he  may  make  "  a  general  reply  " —  that  is,  a 
speech  in  which  he  not  only  sums  up  his  own  evidence,  but 
also  deals  with  the  evidence  called  against  him  and  answers 
the  arguments  of  his  opponent. 

It  is  only  where  the  prisoner  is  defended  by  counsel  that 
counsel  for  the  prosecution  has  a  right  to  sum  up  his  case,^ 
and  it  is  only  where  the  prisoner  calls  witnesses,  other  than 
himself,  who  speak  to  the  facts  of  the  case  and  not  merely  as 
to  the  prisoner's  character,  that  the  prosecuting  counsel  has  a 
right  to  reply  (unless  he  be  the  Attorney  or  Solicitor-General, 
who  have  the  right  of  reply  in  all  cases,  though  they  do  not 
always  exercise  it). 

1  28  &  29  Vict.  c.   18,  s.  2. 
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This  niatU'V  may  be  made  cloaivr  if  ue  set  out  in  detail  the  order  of  the 
speet'hes.     There  are  four  cases  to  be  dealt  with  : — 

(i.)  W/icrt'  the  f/risuner  is  not  ikfemkd  Inj  romisel,  and  rails  no  ivilness  to 
fhefwts  iKirfipt  himself. 

1.  Counsel  for  the  prosecution  opens  his  case. 

2.  Witnesses  for  the  prosecution. 

3.  Prisoner's  statement  before  the  magistrates. 

4.  Prisoner  gives  evidence  if  he  wishes. 

5.  Prisoner  makes  a  speech  in  his  defence. 
H.  Witnesses  as  to  prisoner's  character. 

It  will  he  observed  iliat  in  this  case  counsel  tor  the  prosecution  makes 
only  one  speech  and  has  no  op[)ortunity  of  commenting  on  the  prisoner's 
evidence. 

(ii.)  Whfve  t/ie  prisoner  is  no/  defended  hy  counsel,  hut  rails  iritnesses'  as 
to  the  farts,  in  additum  to  giving  evidence  himself. 

1.  Counsel  for  the  prosecution  opens  liis  case. 

'2.  Witnesses  for  the  prosecution. 

8.  Prisoner's  statement  before  the  magistrates. 

4.  Prisoner  opens  his  case. 

f).  Prisoner  calls  his  witnesses,  including  himself,  if  he  wishes,  and 
witnesses  to  character,  if  any. 

6.  Prisoner  sums  up  his  case. 

7.  Counsel  for  the  prosecution  replies  on  the  whole  case. 

(iii.)  Wliere  the  prisoner  is  defended  hi/  ronnsel,  who  calls  no  witness  to 
the  facts  exrept  the  prisoner. 

1.  Counsel  for  the  prosecution  opens  his  case. 
•2.  Witnesses  for  the  prosecution. 

3.  Prisoner's  statement  before  the  magistrates. 
•4.  Prisoner  gives  evidence,  if  he  wishes. 

5.  Counsel  for  the  prosecution  sums  up  his  case. 

6.  Prisoner's  counsel  speaks  in  his  defence. 

7.  Witne-sses  to  character. 

Counsel  for  the  prosecution  has  an  opportunity  and  a  right  to  comment 
on  the  prisoner's  evidence.^ 

(iv.)  Where  the  prisoner  is  defended  bg  counsel,  ivho  rails  otJier  persons 
besides  the  prisoner  to  give  evidence  as  to  the  facts. 

1.  Counsel  for  the  prosecution  opens  his  case. 

2.  Witnesses  for  the  prosecution. 

y.   Prisoner's  statement  before  the  magistrates. 

4.  Prisoner's  counsel  opens  the  defence. 

;').  Witnesses  for  defence,  including,  if  counsel  thinks  fit,  the  prisoner  and 
vitne8.ses  to  his  character. 
H.  Prisoner's  counsel  sums  up  the  case  for  the  defence. 
7.  Counsel  for  the  ju'oaecution  replies  on  the  whole  case. 

1  R.  T.  QarAner,  [1899]  1  Q.  B.  160. 
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Summing-up  and   Verdict. 

When  all  the  witnesses  on  both  sides  have  been  examined 
and  the  speeches  of  counsel  are  ended,  the  judge  proceeds 
to  sum  up  the  case  to  the  jury,  that  is,  he  calls  the  atten- 
tion of  the  jury  to  the  more  important  facts  which  bear 
on  either  side,  and  directs  them  as  to  the  law.^  The  judge 
should  lay  down  the  law  in  general  terms,  and  should 
make  such  observations  and  explanations  as  are  required  by 
the  particular  case  then  before  the  Court.  He  must  leave 
to  the  jury  all  questions  which  properly  arise  upon  the 
evidence,  even  though  they  may  not  have  been  raised  by 
counsel.^  The  jury  are  bound  to  accept  the  law  as  laid 
down  by  the  judge  and  to  apply  it  to  the  facts  before  them. 
But  if  the  judge  expresses  an  opinion  as  to  the  facts — as 
he  may,  if  he  thinks  fit — they  are  not  bound  to  follow  his 
opinion ;  for  it  is  their  province,  and  not  his,  to  weigh  the 
evidence  and  to  decide  what  is  the  proper  inference  to  be 
drawn  from  the  facts  proved. 

In  criminal  cases  a  higher  degree  of  proof  is  required 
than  in  civil,  for  the  jury  should  not  convict  an  accused 
person,  unless  they  are  satisfied  that  his  guilt  has  been 
proved  "  beyond  reasonable  doubt."  If,  after  giving  the 
matter  full  consideration,  the  jury  find  that  the  evidence 
has  not  induced  in  them  such  a  belief  in  the  prisoner's  guilt 
as  honest  men  would  reasonably  act  upon  in  the  ordinary 
affairs  of  business  life,  it  is  their  duty  to  acquit  him  ;  and 
the  judge  should  always  so  direct  them.  If  on  the  in- 
dictment before  them  it  is  open  to  the  jury  to  convict  the 
prisoner  of  some  other  offence  not  charged  therein,  the 
judge  must  inform  them  that  they  have  this  power  w^hen- 
ever  evidence  has  been  given  of  facts  and  circumstances 
which  would  justify  them  in  taking  such  a  course.'  The 
judge  should  also  instruct  the  jury  as  to  many  points  of 
the  law  of  evidence  where  without  such  instruction  they 
might  go  wrong.     Thus  he  should  warn  them  not  to  con- 

1  See  the  remarks  of  Lord  James  of  Hereford  in  Clomton  v.  Gorry,  [1906]  A.  0. 
at  pp.  129,  130. 

»  R.  V.  Hopper,  [191-.]  2  K.  B.  431. 
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vict  the  prisoner  on  the  iincorrol)orate(l  evidence  of  an 
accomplice ;  and  where  two  i)risoners  are  jointly  indicted, 
he  should  explain  to  the  jury  that  anything  said  by  one 
prisoner  behind  the  l)ack  of  the  other  is  not  evidence  against 
that  other. 

The  jury  may,  if  tliey  wish,  retire  to  consider  their  verdict. 
They  must  all  twelve  agree  on  one  verdict.^  They  have  to 
say  whether  on  the  facts  proved  and  the  law,  as  explained 
to  them  by  the  judge,  they  find  the  prisoner  "Guilty" 
or  "Not  Guilty:  "  this  is  called  a  "general  verdict."  They 
have  it  in  their  discretion  to  find  the  prisoner  "  Guilty  "  on 
the  whole  of  the  indictment,  or  "  Guilty  "  on  some  counts, 
but  not  on  others.  The  first  delivery  of  a  verdict  is  not 
necessarily  final  ;  they  may  be  directed  by  the  judge  to 
reconsider  it. 

If  they  have  been  locked  up  for  several  hours  without  any  prospect  of 
their  agreeing  ou  a  verdict,  or  if  any  one  of  the  jury  dies  or  Aills  so  ill  that 
it  would  be  some  days  before  he  would  be  able  to  sit  again,  or  if  in  a 
(ase  of  felony,  after  the  judge's  summing-ui),  one  of  them  leaves  the  jury- 
box  and  theCourt  without  leave- — in  these  and  other  similar  cases  the  jury 
will  be  discharged  and  a  new  one  sworn.  The  second  trial  may  take  place  in 
a  different  court.^  The  judge  may  in  a  proper  case  allow  the  jury  to  view 
the  premises  where  the  offence  is  alleged  to  have  been  committed,  but  all 
necessary  precautions  must  be  taken  to  prevent  the  jury  from  receiving 
evidence  out  of  court.^ 

If  the  jury  acquit  the  prisoner,  he  is  discharged,  unless  he  is  to  be  tried 
on  another  charge.  If  they  find  him  guilty,  they  may  at  the  same  time, 
if  they  tliink  fit,  recommend  him  to  the  mercy  of  the  Court.  If  they  find 
him  "Guilty  but  insane,"  the  judge  will  order  him  to  be  detained  in  a 
criminal  lunatic  asylum  until  His  Majesty's  pleasure  be  known. '^  The  jury 
may  also,  if  they  think  fit,  find  a  "  special  verdict "  setting  forth  the  facts 
which  have  lieen  established  to  their  satisfaction,  and  addmg  that,  if  these 
facts  amount  in  law  to  a  criminal  offence,  they  find  him  guilty  of  that 
ofience.*^   Only  a  jury  can  find  a  man  guilty  or  not  guilty  on  an  indictment. 

The  indictment,  as  we  have  seen,  defines  the  precise  charge 
which  the  prisoner  is  called  upon  to  answer  and  of  which  the 

•  Hut  :i  maji)rit_v — if  it  consist  of  twelre — suffices  in  a  coroner's  jurr  ;  and  in  Scotland 
a  bare  majority  from  the  jury  of  tifteen. 

«  See  If.v.'A'tffrriflge,  [1915]  1  K.  K  467,  distintfuished  in  I?,  v.  '/irlxx,  riiUS]  2 
K.  15.  S.'iH  :  and  m.o  (i(»  Vict.  r.  is. 

»  //.  V.  Ifolmrn.  FHtlH]  2  K.  B.  861. 

<  //.  V.  Marth,  (1.S72),  L.  K.  1  V.C.  U.  HTM. 

"  Criminal  Lunatics  Act,  18S4  (47  A:  48  Vict.  c.  64),  ss.  .-..  16. 
See.  for  an  example  of  a  special  verdict,  R.  v.  Dudley  and  Stephens  (1885), 
14  Q.  B.  D.  at  pp.  273—5  ;  and  also  ib.,  p.  560. 
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jin7  must  either  acquit  or  convict  liim.  They  can,  in  a 
few  cases,  convict  him  of  an  offence  other  than  that  charged 
in  the  indictment,  provided  it  has  been  established  by  the 
evidence.  Where  the  words  used  in  charging  one  offence 
inchide  those  used  in  another  minor  offence  of  the  same 
class,  the  jury  can  reject  part  of  the  averment  and  con- 
vict of  the  minor  offence  alone.  Thus,  on  an  indict- 
ment for  murder  the  jury  may  find  the  prisoner  guilty  of 
manslaughter.^  Again,  on  an  indictment  for  any  crime  the 
jury  may  convict  him  of  an  attempt  to  (3ommit  it.-  In 
addition  many  statutes  have  been  passed  which  enable  a 
prisoner  who  is  charged  with  one  crime  to  be  convicted  of 
another. 

Thus,  on  au  indictment  for  robbery  the  prisoner  may  be  convicted  of 
an  assault  with  intent  to  rob,=^  but  not  of  a  common  assault.  On  an  indict- 
ment for  larceny  the  prisoner  may  be  convicted  of  embezzlement ;  on  an 
indictment  for  embezzlement  he  may  be  convicted  of  larceny.^ 

Where  on  an  indictment  for  a  misdemeanour  the  evidence  shows  that  trhe 
prisoner  really  committed  a  felony,  lie  can  nevertheless  be  convicted  of  the 
misdemeanour  with  which  he  is  charged.^  Thus  if  a  prisoner  is  indicted 
for  obtaining  money  by  false  pretences  (which  is  a  misdemeanour)  and  the 
evidence  shows  that  he  was  really  guilty  of  larceny  (which  is  a  felony),  he  can 
be  convicted  of  false  pretences.*  But  he  cannot  be  convicted  of  felony 
on  an  indictment  for  misdemeanour. 

Without  special  statutory  enactment  no  one  indicted  for  a  felony  can 
be  convicted  of  a  misdemeanour ;  such  special  statutory  enactment  exists 
in  certain  cases  : — 

(a)  on  an  indictment  for  murdering  a  newly-born  child,  the  prisoner 

may  be  convicted  of  concealment  of  birth ; ' 

(b)  on  an  indictment  for  cutting,  stabbing  or  wounding  with  felonious 

intent,  the  prisoner  may  be  convicted  of  the  misdemeanour  of 
unlawfully  wounding,  but  not  of  common  assault ;  ^ 

(c)  under  the  Ciiminal  Law  Amendment  Act,  1885,  a  prisoner  who  is 

indicted  for  rape  may  be  convicted  of  a  misdemeanour  under  that 
Act ;  9 

^  So  ou  an  indictment  for  perjury  the  prisoner  mav  be  convicted  of  taking  a  false 
oath:  R.  v.  Hodrjkiss  (1869),  L.  R.  1  0.  G.  R.  212,  ante,  p.  195. 

^  14  &  15  Vict.  c.  100,  s.  9.  Thus,  ou  an  indictment  for  murder  the  prisoner  can  be 
convicted  of  the  statutory  felony  of  attempt  to  murder  :  B.  v.  White,  [19W1  2  K.  B. 
124. 

3  Larceny  Act,  1915  (6  &:  7  Geo.  V.  c.  .50),  s.  44  (1). 

1  Ih.,  sub-s.  (2). 

«   14  &  15  Vict.  c.  100,  s.  12  ;  24  &  25  Vict.  c.  96,  s.  88. 

6  Larceny  Act,  1916,  s.  4  4  (4). 

"  24  &  25  Vict.  c.  100,  s.  60.    Cf.  H.  \.  Slnmonite.  [191t)]  2  K.  B.  821. 

s   14  &  15  Vict.  0.  19,  s.  5. 

"    48  &  49  Vict.  c.  69,  s.  9  ;   R.  v.   Williams,  [1893]  1  Q.  B.  320. 
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(d)  tin  tlu'  ri'ial  of  a  person  over  sixteen  yenr.s  of  age  for  the  manslaughter 

of  a  child  or  young  person  of  whom  he  had  the  custody  or  care 
the  prisoner  may  1)6  convicted  of  a  misdemeanour  under  section  1 2 
of  the  Children  Act,  l!>OS;i 

(e)  any  person  cliarged  with  an  offence  which  is   a   felony  under   tiie 

Official  Secrets  Act,  1911,  may,  if  the  circumstances  warrant  such 
a  finding,  be  found  guilty  of  an  offence  which  is  a  misdemeanour 
under  that  Act  ;  ' 

(f)  on  an  indictment  for  larceny  the  prisoner  can  now  be  convicted  of 

obtaining  the  money  or  goods  by  false  pretences  ;' 

(g)  and,  as  we  have  already  seen,  on  an  indictment  for  any  felony  the 

prisoner  can  be  convicted  of  the  misdemeanour  of  attempting  to 
commit  that  felony. 

There  niav,  after  verdict,  be  other  issues  for  the  jury  to  try, 
such  as.  Has  the  prisoner  been  previously  convicted,  or  Is  he 
an  habitual  drunkard,  or  Is  he  an  haljitual  criminal  ?  The 
judge  may  also  hear  witnesses  as  to  the  prisoner's  antece- 
dents and  general  character,  to  enable  him  to  decide  on  the 
amount  of  punishment  which  he  will  award  the  prisoner. 
These  the  judge  will  examine  himself,  generally  on  oath ; 
and  in  so  examining  them  he  is  not  limited  by  the  ordinary 
rules  of  evidence.''  If  their  evidence  tells  against  the 
prisoner,  he  should  be  allowed  to  cross-examine  them ;  but 
he  is  not  entitled  at  this  stage  of  the  proceedings  to  give 
evidence  himself  on  oath  in  mitigation  of  his  punishment.^ 

Then  in  cases  of  felony  the  prisoner  is  asked  if  he  has  any- 
thing to  say  why  the  Court  should  not  proceed  to  judgment. 
No  motion  to  quash  the  indictment  is  possible  after  verdict ; 
but  at  any  time  between  verdict  and  sentence  the  counsel  for 
the  defence  may  move  in  arrest  of  judgment,  though  only 
on  some  point  of  substance  arising  on  the  face  of  the 
record,  r.ii.,  such  uncertainty  in  the  indictment  as  cannot 
be  amended  by  the  Court  and  has  not  been  cured  by  verdict. 
Such  a  motion  is  now  very  rarely  made ;  if  it  succeeds, 
the  prisoner  will  be  discharged,  but  such  discharge  is  not 
equivalent  to  an  acquittal ;  he  may  be  re-arrested  and  tried 
on  a  fresh  indictment  for  the  same  offence. 

*  S  Edw.  VII.  c.  67,  s.  12  (»).     And  see  //.  v.  7o„l.x,  [I'.tlC]  1  K.  1'..  44.S. 

*  1  &2(J('o.  V.  r.  2H.  s.  .-.. 

*  Larceny  A'-i,  Iinr,,  s.  14  CV). 

*  //.  V.  l)„uifhis  r,i7iij>hr!/  (I'.Ul),  (I  Ct.  Ap|..  R.  \:V2. 

*  R.  V,  Hodgkimon  (1900),  64  J.  P.  808. 
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If  no  such  motion  be  made,  or  if  it  fail,  the  judge  pro- 
ceeds to  pass  sentence ;  the  principles  by  which  he  is  guided 
in  doing  so  are  discussed  in  Chapter  X.^  The  prisoner 
is  then  delivered  to  the  proper  authorities  to  undergo  his 
punishment.'^  Before  leaving  the  Court,  he  may,  if  he 
thinks  fit,  apply  to  the  judge  for  leave  to  appeal  to  the  Court 
of  Criminal  Appeal  on  any  question  of  fact  or  of  mixed  law 
and  fact. 


1  Pi'Ht,  p.  1 1 15. 

=»  But  see  Criminal  Appeal  Act,  1907  (7  Edw.  VII.  c.  23),  s.  7  (2). 

»  i>ee  iM>.^t,  pp.  1128—1125. 


Chaptkh  TX. 
kvidence. 

At  cUiy  trial,  civil  or  criminal,  the  burden  of  proof  lies 
as  a  rule  on  the  plaintiff  or  prosecutor ;  he  therefore  begins. 
It  is  his  duty  to  establish  the  case  against  the  defendant  or 
the  accused,  and  this  he  must  do  by  evidence.  The  rules 
of  evidence  are  substantially  the  same  whether  an  action  is 
tried  by  judge  alone  or  by  judge  and  jury,  or  if  a  charge  of 
crime  is  tried  summarily  by  a  magistrate  or  is  submitted 
to  the  verdict  of  a  jury. 

Where  there  is  a  jury,  the  general  rule  is  that  the  judge 
decides  all  questions  of  law,  and  the  jury  all  questions  of 
fact.  Hence  it  is  for  the  judge  to  determine  what  tacts  are 
admissible  in  evidence  ;  it  is  for  the  jury  to  weigh  the  evi- 
dence and  find  the  verdict.  The  judge  must  exclude  all 
evidence  that  is  irrelevant  and  therefore  inadmissible ;  he 
will  also  take  care  that  each  relevant  fact  is  proved  in  a 
legitimate  way.  But  when  once  the  evidence  has  been 
properly  admitted,  it  is  for  the  jury,  not  the  judge,  to  deter- 
mine its  value  and  cogency,  and  to  decide  what  is  the  proper 
inference  to  be  drawn  from  it.  Thus,  at  a  criminal  trial, 
the  evidence  will  be  rigorously  confined  to  matters  which 
are  relevant  to  the  inquiry  whether  the  prisoner  is  or  is  not 
guilty  of  the  offence  with  which  he  is  charged.  Each  of 
these  relevant  matters  must  be  proved  in  the  proper  way ; 
and  then  the  jury  must  consider  collectively  the  facts  thus 
proved,  and  decide  whether  the  prisoner  is  guilty  or  not. 
So,  in  civil  cases,  every  fact  tendered  in  evidence  must  be 
strictly  relevant  to  some  one  or  other  of  the  issues  in  the 
case  ;  the  judge  will  decide  the  validity  of  all  objections  to 
any  proposed  method  of  proving  such  relevant  facts,  and 
the  jury  the  weight  to  be  attached  to  such  facts,  when 
admitted.' 

*  The  ordinary  law  of  eviJencu  must  be  applied  in  courts-raartial  (Army  Act, 
1881  (44  k  4.".  Vict.  c.  .".8).  s.  128,  and  Rules  of  Procedure,  r.  73),  and  by  arbitrators 
{In  re  Enoch  and  Zaretzhy,  Bock  Jj-  Co.,  [1910]  1  K.  B.  .327). 


RELEVANCY.  1087 

Hence  the  law  of  evidence  is  divided  into  three  parts — 
Relevancy,  Proof  and  Cogency. 

Relevancy  defines  what  facts  a  party  will  be  allowed  to  prove 
at  the  trial  of  any  legal  proceeding.  The  law  selects — some- 
times rather  arbitrarily — certain  matters  which  it  accepts  as 
"relevant,"  and  these  alone  may  be  proved  in  com't ;  it  rejects 
many  others  which  a  layman  might  deem  material. 

Proof  tells  a  litigant  in  what  way  he  w^ill  be  allowed  to 
prove  an  admissible  statement  or  fact.  Sometimes  there 
are  many  different  ways  of  proving  a  relevant  fact,  all  oi 
w^iich  are  equally  permissible.  In  other  cases  the  law 
excludes  all  but  the  "  best  "  evidence  of  a  fact.  Thus,  a 
copy  of  a  letter  will  not  be  accepted,  if  the  original  is  pro- 
curable ;  an  eye-witness,  if  still  alive,  must  himself  be  called, 
not  a  person  to  whom  the  eye-witness  told  what  he  saw. 

Cogency  determines  what  value  the  tribunal  should  attach 
to  each  statement  or  fact  when  admitted  and  proved. 

I.    Relevancy. 

As  a  rule,  only  those  facts  can  be  proved  which  are 
relevant  to  an  issue.  In  criminal  cases,  the  issue  to  be 
tried  is  determined,  by  the  indictment  and  the  plea  which 
the  prisoner  has  pleaded  to  it ;  in  civil  cases,  it  is  necessary 
to  read  the  pleadings  (if  there  are  any),  in  order  to  ascertain 
what  are  the  issues.  Every  fact,  which  directly  tends  to 
prove  or  disprove  the  matters  in  issue,  is  relevant  and  con- 
sequently admissible  in  evidence.  And  subject  to  certain 
restrictions,  every  fact  which  indirectly  tends  to  prove  or 
disprove  such  matters  is  also  relevant  and  admissible.  The 
law  will  not  permit  the  parties  to  wander  off  into  merely 
collateral  matters. 

Firstly,  therefore,  whatever  a  party  to  an  action  or  pro- 
ceeding has  said  or  done  in  the  transaction  ^  is  admissible 
in  evidence  against  him :  whatever  he  said  or  did  in  some 
other  transaction  is,  as  a  rule,  not  admissible. 

1  A  transaction  is  "  a  group  of  facts  so  connected  together  as  to  be  referred  to  by 
a  single  legal  name  :  as  a  crime,  a  contract,  a  wrong,  or  any  other  subject-matter 
of  inquiry  which  mav  be  in  issue  :  "  Stephen's  Digest  of  the  Law  of  Evidence, 
Art.  3. 
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The  fact  that  A.  in  the  past  has  comniitted  a  Ijurglary  is,  as  a  rule,  uo 
proof  that  he  comiuitted  the  burglary  with  which  he  is  now  charged.  So, 
if  A.  gave  H.  jwrmission  to  pass  over  his  field,  that  is  no  evidence 
whatever  that  lie  gave  C.  the  same  permission.  Again,  a  confession  made 
by  a  [lerson  suspected  of  crime  is  admissible  in  evidence,  although  he  was 
not  cautioned  that  it  might  be  used  against  him,i  unless,  indeed,  it  was 
obtained  by  threats  or  promises  of  benefit  in  the  proceedings  made  to  him 
by  a  person  in  authority.  So,  too,  evidence  may  be  given  as  to  anything 
found  on  the  prisoner  or  in  his  lodgings  when  he  is  arrested,  if  it  throws 
any  light  on  the  case.- 

Secondly,  evidence  of  what  occurred  in  other  transactions 
is  relevant  and  admissible  whenever  it  throws  material  light 
upon  the  transaction  in  issue.  Most  of  the  cases  in  which  such 
evidence  is  admissible  can  be  grouped  under  four  heads  : — 

(i.)  Acts  of  ownership. 

(ii.)  Facts  showing  system. 

(iii.)  Facts  showing  w^hat  was  the  state  of  mind  of  the 
party  at  the  time  when  he  did  the  material  act. 

(iv.)  General  character. 

(i.)  Acts  of  Ow7iership. — Where  the  ownership  of  a  particular  plot  of 
land  is  in  issue,  evidence  will  be  admitted  of  acts  of  ownership  done  by  the 
claimant  or  his  predecessors  in  title  over  an  adjoining  plot  of  land  if  the 
judge  is  satisfied  that  there  is  such  a  "  unity  of  character  "  between  the  two 
plots,  that  the  jury  may  reasonably  conclnde  that  the  person  who  owned  or 
possessed  such  rights  over  the  land  to  which  the  evidence  relates  also  owned 
or  |K)ssessed  those  rights  over  the  land  which  is  in  dispute  in  the  action.^ 

(ii.)  FcKis  shoiviny  System. — Whenever  it  is  necessary  to  show  that  a 
pei-son  has  pursued  a  systematic  course  of  conduct,  evidence  of  transactions 
not  in  issue  will  be  admissible  if  they  assist  the  Court  in  deciding  the  issue 
Ijefore  it. 

Thus,  on  a  charge  of  murder,  it  was  held  that,  in  order  to  rebut  the 
suggestion  that  the  deceased  died  a  natural  death,  the  prosecution  might 
put  in  evidence  other  similar  murders  alleged  to  have  been  committed 
by  the  accused.^  Again,  where  the  piisoner  was  charged  with  false 
pretences  by  means  of  advertisements  which  suggested  that  he  was  carrying 
on  a  flourishing  Ijusiness,  evidence  was  admitted  that  other  persons  had 
been  misled  l)y  the  same  advertisement,  in  order  to  show  that  it  was  part 
oT   a   scheme    to   deceive    the   public.''     But   such  evidence  will  not  be 

»  11.  V.  Vin*in,  [l'J18]  1  K.  B.  .",31. 

»  Thomimm  v.  //.,  [i;»18  I  A.  V.  221  ;  R.  v.  Tm»»,  [1918]  2  K.  B.  8.58. 

»  Stanleij  v.  \\h,te  (IHll),  14  East,  :j.32  ;  Doc  v.  Kevq)  (183.5),  2  Bing.  N.  C.  102  : 
Ilanhurij  v.  Jenkui*.  [1901]  2  Cli.  101. 

«  Mahn,  V.  Att..GeH.  for  \e,r  South  Walex,  [18U4]  A.  C.  57,  65  :  U.  v.  Smilh 
(lltl5),  84  L.  .1.  K.  B.  21.5.S. 

»  R.  V.  Rhodet,  [18991  1  Q.  B.  77  ;  and  see  also  R.  v.  Cooper  (1875),  1 
Q  B.  I).  19;  //.v.  Iiy.7«,  |l<t04]  1  K.  B.  1S8;  R.  v.  JJarradough,  [1906]  1  K.  B. 
201  :  and  cf.  Halet  v.  Kerr,  [iy08]  2  K.  15.  601. 
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admitted,  if  it  merely  shows  tbafc  the  prisoner  was  in  the  habit  of  com- 
mitting crimes  of  a  similar  nature  and  no  more  ;  for  that  of  itself  ought 
not  to  weigh  with  the  jury  in  deciding  whether  the  prisoner  is  guilty  of  the 
particular  offence  for  which  he  is  being  tried.^ 

(iii.)  Facts  showing  the  State  of  Mind  of  a  Party. — In  those  cases  where 
it  is  material  to  the  issue  to  ascertain  the  state  of  mind  of  a  person,  the 
Court  will  admit  evidence  of  what  happened  in  other  transactions,  whether 
before  or  after  the  transaction  in  issue,  if  such  evidence  will  in  any  way 
assist  it  to  come  to  a  conclusion  upon  the  matter. 

Thus  in  cases  of  arson,  where — as  may  very  likely  happen — there  is  no 
direct  evidence  that  the  prisoner  set  light  to  the  premises  deliberately  and 
not  accidentally,  evidence  can  be  given  of  other  fires  caused  by  the  prisoner 
and  of  suspicious  circumstances  connected  with  them.^  Tlie  same  rule 
applies  to  cases  of  murder  by  poisoning,  in  order  to  show  that  the  poison  was 
not  given  by  acc;ident.^  This  rule  is  of  especial  importance  in  cases  of 
embezzlement ;  for  it  may  well  be  that  the  clerk  or  servant  has  genuinely 
forgotten  to  pay  over  a  few  small  sums,  but  it  is  almost  impossible  to 
accept  this  explanation,  if  such  omissions  occurred  regularly.'*  So,  too,  in 
cases  of  fraud,  if  the  plaintiff  has  to  show  that  the  defendant  knew  that  the 
representation  was  untrue  and  intended  to  mislead  him,  he  can  do  so  by 
showing  that  the  defendant  also  deceived  other  people  in  the  same  way.^ 
The  Legislature  has  in  one  case — the  offence  of  receiving  stolen  good? — 
made  such  evidence  admissible  where  it  was  not  allowed  at  common  law.^ 

(iv.)  General  Character. — In  criminal  cases  the  prosecution  cannot, 
before  conviction,  give  evidence  that  the  prisoner  bears  a  general  bad 
character,  unless  the  prisoner  or  his  counsel  lias  set  up  that  he  bears  a 
good  character."  If,  however,  the  prisoner  elects  to  go  into  the  witness- 
box,  he  is  liable  to  be  cross-examined  as  to  any  other  offence  or  conviction, 
and  also  as  to  his  bad  character,  in  the  cases  mentioned  in  section  1  (f)  of 
the  Criminal  Evidence  Act,  1898.8 

The  character  of  the  prosecutor  is  also,  as  a  rule,  immaterial.  In 
charges  of  rape  and  indecent  assault,  however,  the  defendant  can  adduce 
evidence  to  show  that  the  prosecutrix  is  of  generally  immoral  character,' 
and  also  to  prove  that  on  other  occasions  she  had  had  voluntary  connection 
with  the  defendant,!*^   but  not  with  other  meu.^i     If  the  prosecutor  goes 

1  R.  V.  Fisher,  [1910]  1  K.  B.  149. 

2  E.  V.  Gray  (1866),  4  F.  &  F.  1102. 

3  R.  V.  Geeri7ig  (1849),  18  L.  J.  M.  C.  215. 
-1  ]{.  V.  Richardson  (1860),  2  F.  &  F.  343. 

5  Blake  V.  Albion  Life  Assurance  Society  (1879),  4  C.  P.  D.  94.  See  also 
Pearson  v.  Lemaitre  (1843),  5  Man.  &  Gr.  700  ;  and  Praed  v.  Graham  (1890),  24 
Q.  B.  D.  53  ;  B.  v.  Ellis,  [1910j  2  K.  B.  746  ;  and  cf.  M.  v.  Ball,  [1911]  A.  C.  47  ; 
E.  V.  Boyle,  [1914]  3  K.  B.  339.  But  see  M.  v.  Fisher,  [1910]  1  K.  B.  149,  and  R.  v. 
Kurasch,  [1915]  2  K.  B.  749. 

*•  Larceny  Act,  1916  (6  >*c  7  Geo.  V.  c.  50),  s.  43.  See  toite,  p.  384,  siud  R.  y.  Ilardiny 
(1909),  53  Sol.  Jo.  762. 

7  R.  V.  Rowton  (1865),  L.  k.  C.  520. 

*  This  section  is  i:et  o\it  rerhatim,  ijo.tt,  p.  1096.  See  also  the  Prevention  of  Crime 
Act,  1908  (8  Edw.  VII.  c.  59).  s.  10. 

9  R.  V.  Tissiiujtmi  (1843),  1  Cox,  48. 

M  R.  V.  Riley  (1887),  18  Q.  B.  D.  4S1. 

"  R.  V.  HoliK-es  (1871),  L.  E.  1  C.  C.  11.  334.  ' 
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into  the  witness-box  be  can,  like  every  otlier  witness,^  be  cross-examined 
with  a  view  to  showinc:  that  he  is  unworthy  of  credence,  or,  as  it  is  termed, 
be  cross-examined  "  to  credit."  But  the  witness's  answer  to  such  questions 
is  final  and  cannot  be  contradicted,-'  except  in  two  or  three  instances,  e.g.,  if 
he  denies  that  he  has  been  convicted  of  a  crime  :  in  that  case  the  otiier 
side  can  always  adduce  evidence  to  show  that  he  has  been  so  convicted.^ 

Thirdly,  wliatever  sonic  one  who  is  not  a  party  to  the 
proceedings  said  or  did  is,  as  a  rule,  not  admissible  in  evidence 
against  any  one  who  was  not  jiresent  or  for  any  other  reason 
had  no  opportunity  for  contradiction  or  explanation.  But 
whenever  A.  says  or  does  anything  in  the  presence  of  B. 
which  causes  B.  to  say  or  do  anything  which  is  material  to 
the  issue,  evidence  of  what  A.  said  or  did  is  admissible,  if 
without  it  B.'s  W'Ords  or  conduct  would  be  meaningless. 
Thus,  if  A.  charges  B.  with  having  committed  a  crime  or 
questions  him  as  to  his  share  in  the  transaction,  evidence 
as  to  B.'s  demeanour  and  reply  is  admissible,  if  it  can  be 
regarded  as  amounting  to  an  admission  of  the  w^hole  or  any 
part  of  the  suggested  charge,  and  what  A.  said  must 
therefore  be  admitted  in  order  to  lead  up  to  and  explain  B.'s 
demeanour  and  answer.  A  statement  made  by  A.  in  B.'s 
presence  is  not  of  itself  evidence  against  B.,  but  only  so 
much  of  it  as  B.  accepts  as  his  own.  If,  however,  B.  wholly 
denies  every  suggestion  made  against  him,  the  prosecution 
should  not  put  in  evidence  either  A.'s  statement  or  B.'s 
answer  to  it,  as  the  latter  effaces  the  former.  But  B.  can 
give  evidence  of  both,  if  he  wishes,  to  show  that  he 
indignantly  repudiated  the  imputation.^ 

Evidence  of  a  person's  acts  is  always  more  readily  admitted  than 
evidence  of  his  words.  In  some  cases  they  form  part  of  the  tran.saction  in 
issue.  Tims  a  prosecutor  in  a  trial  for  burglary  can  always  prove  that  he 
locked  up  his  premises  securely,  leaving  certain  articles  in  a  partieuhir 
place,  and  that  next  morning  he  found  the  premises  broken  into  and  the 
articles  gone,  altliough  he  never  saw  the  prisoner  near  the  place.  But  at 
the  trial  of  a  charge  of  receiving  stolen  goods  the  theft  must  be  clearly 
]>iuved  against  the  receiver,  and  that  cannot  be  done  by  showing  that 

'  As  to  the  cross-examination  of  a  prisoner  who  is  giving  evidence,  see  post, 
y.  Ioim;. 

2  R.  V.  Holmet,  tuprd  ;  R.  v.  Gibbons  (1862),  31  L.  J.  M.  C.  98. 

3  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  s.  25. 
*  R.  V.  yurton,  [lyin]  2  K.  B.  4'J7  :  R.  v.  Christie,  [1914]  A.  C.  54.\ 
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the  thief  has  previously  pleaded  guilty  to  stealing  them.i     The  prosecution 
may,  however,  call  the  thief  as  a  witness  to  prove  the  theft. 

What  a  third  person  said  behind  the  back  of  a  party,  when 
the  words  are  so  connected  with  the  material  act  as  really  to 
form  part  of  the  transaction  in  issue,  is  admissible. 

Thus,  what  bystanders  said  at  the  moment  a  shot  was  fired,^  or  a  man 
was  run  over,^  or  when  a  seditious  meeting  was  held,-*  or  what  the  injured 
person  said  at  the  time  of  the  assault,^  is  admissible,  but  only  if  con- 
temporaneous with  the  act  itself.*^  So,  too,  when  the  character  in  which  a 
person  signed  a  contract  is  in  issue,  what  he  said  about  the  matter  at  the 
moment  when  he  signed  it  is  admissible." 

Again,  whenever  it  has  been  established  that  tw^o  or  more 
persons  are  engaged  in  a  joint  enterprise  (whether  a  crime,  or 
a  tort,  or  a  lawful  act),  whatever  any  of  them  said  or  did  in 
furtherance  of  the  common  purpose  is  admissible  against 
all  of  them  whether  the  others  were  present  at  the  time 
or  not. 

Thus,  when  a  conspiracy  has  been  proved  and  it  has  been  shown  that  A. 
was  a  party  to  it,  what  A.  said  or  did  in  order  to  promote  the  common  object 
of  the  conspiracy  will  be  admissible  not  only  as  against  himself,  but  also 
against  all  those  who  were  taking  part  in  the  crime  at  the  time.^  But  such 
acts  or  statements  will  be  admissible  against  himself  only,  if  they  were  not 
in  furtherance  of  the  common  purpose,^  or  occurred  after  the  conspiracy  had 
succeeded  or  been  abandoned.^ 

On  a  criminal  charge  of  rape, indecent  assault,  etc.,  evidence 
of  statements  made  by  the  prosecutrix  in  the  absence  of  the 
accused  is  admissible  for  the  purpose  of  corroborating  her 
story  or  of  negativing  her  consent.  But  such  statements  must 
have  been  made  at  the  earliest  possible  opportunity,  and  must 
not  have  been  elicited  by  suggested  or  leading  questions."" 
Evidence  of  this  kind  is  admissible  in  no  other  case.^^ 

1  Bird  V.  KeeiK  [1918]  2  K.  B.  682. 

2  R.  v.  Powkes  (1856),  Stephen's  Digest  of  the  Law  of  Evidence,  p.  i. 

3  B.  V.  Foster  (1834),  6  0.  &  P.  325. 

^  K.  V.  Hunt  (1820),  3  B.  &  Aid.  Hi,  566,  574  ;  R.  v.  Lord  George  Gordon 
(1781),  21  St.  Tr.  485,  535. 

5  Thompson  v.  Trevanion  (1692),  Skin.  402. 

6  E.  V.  Bedng-field  (1879),  14  Cox,  341  ;  R.  v.  Gibson  (1887),  18  Q.  B.  D.  o37; 
R.  V.  Ctinwck  (1911).  Ill  L.  T.  816. 

7  Young  v.  Schuler  (1883),  H  Q-  B.  D.  651. 

8  R.  V.  Hardy  (1794),  24  St.  Tr.  199,  451. 

9  R.  V.  Blake  (1844),  6  Q.  B.  126,  137.  ,       „ 

1"  R.  V.  LiUi/man.  [1896]  2  Q.  B.  167  ;  R.  v.  Osborne,  [1905]  1  K.  B.  Sol  ;  ir  v. 
Xorcott,  [1917]  1  K.  B.  347. 

"   Beatty  v.  Cullingworth  (1896),  60  J.  P.  740. 
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Again,  statements  wliich  a  person,  since  deceased,  has 
made  relating  to  the  circnmstanees  which  have  caused  his 
condition,  are  admissihle  on  the  trial  of  another  person  for 
the  murder  or  manslaughter  of  the  deceased,^  but  only  if  the 
statements  were  made  at  a  time  when  the  deceased  was  in 
"  settled  hopeless  expectation  "  of  death.^  Such  statements 
are  called  "  dying  declarations."  The  declaration  must  not 
be  elicited  by  suggestive  questions.^  The  deceased  must  at 
the  time  have  been  of  such  an  age  and  in  such  a  condition  as 
fully  to  realise  the  nearness  of  death  ;  ''  the  length  of  time 
which  he  survived  after  making  the  statement  is  immaterial.^ 

In  any  case,  civil  or  criminal,  statements  made  by  a  person, 
whether  alive  at  the  date  of  the  trial  or  not,  as  to  his  bodily 
or  mental  feelings  are  relevant  and  admissible  whenever  his 
feelings  or  condition  are  material  to  the  issue.^  The  state- 
ment is  only  admissible  so  far  as  it  describes  his  symptoms  ; 
anything  as  to  the  cause  of  these  symptoms  will  be 
excluded." 

What  a  witness  believes  or  thinks  is  as  a  general  rule 
irrelevant  and  inadmissible ;  he  must  confine  himself  to 
matters  of  fact.  There  are  two  good  reasons  for  excluding 
his  mere  opinions  : — 

(i.)  the  witness  has  formed  his  opinion  before  the  whole 
of  the  evidence  in   he  case  has  been  given  ; 

(ii.)  the  litigation  was  commenced  in  order  to  obtain  not 
the  opinion  of  a  witness,  but  of  the  judge  or  jury. 

In  certain  cases,  however,  neither  the  judge  nor  the  jury 
possess  the  special  experience  or  training  necessary  to 
enable  them  to  form  a  true  opinion  on  the  matters  before 
them  without  the  assistance  of  some  skilled  witness.  In 
such  cases  therefore  persons  who  have  that  experience 
or    training  are   allowed  to    give  evidence,   not  to   decide 

*  It.  V.  Hind  (1860),  29  L.  J.  M.  0.  147  ;  but  not  in  civil  cases  :  Stobart  v. 
Itn/den  (183G),  1  M.  &  W.  615,  626. 

'  n.  V.  Woodcock  (178i>),  1  Leach,  502  ;  R.  v.  Peel  (1860),  2  F.  &  F.  21  ;  and 
see  n.  V.  Jenkins  (1869),  L.  R.  1  C.  C.  R.  187. 

»   n.  V.  Mitchell  (1892),  17  Cox,  503  ;  but  see  R.  v.  Fagent  (1835),  7  C.  &  P.  238. 

*  n.  V.  Pike  (1829),  3  C.  &  P.  598. 

^  n.  V.  Moxhy  (1S2.-.).  1  Moo.  C.  ('.  97  ;  R.  v.  JJernadotti  (1869).  11  Cox,  316. 

*  AiTXitti  V.  Lord  Kinnaird  (1805).  fi  East,  188  ;  but  see  Gilbey  v.  G.  W.  llii.  Co. 
(1910),  102  L.  T.  202. 

1  R.  V.  Glosfcr  (1888),  16  Cox,  173.  As  to  this  principle  in  divorce,  see  Tre. 
liniueyy.  Colcrtian  (1817),  1  B.  &  Aid.  90. 
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the  issue  themselves,  but  to  assist  the  tribunal  to  come 
to  a  right  conclusion.  Such  persons  are  called  "  expert 
witnesses." 

An  expert  may  state  his  opinioQ  on  questions  relating  to  medicine,^ 
science,  art,  the  course  of  business  or  commerce,-  handwriting,^  and 
foreign  law  ;  ■*  and  to  support  his  opinion  he  can  detail  experiments  which  he 
made  behind  the  other  party's  back/  cite  books  of  authority,®  and  quote 
other  cases  and  transactions  of  a  like  nature.' 

Even  non-experts  may  give  evidence  of  opinion  as  to  certain  facts,  e.g., 
as  to  the  identity  or  age  of  any  person  or  thing,  the  resemblance  between 
two  persons  or  the  distance  between  two  places,  questions  of  size,  weight, 
measure  and  capacity,  whether  a  man  was  drunk  or  sober,  etc.  But  where 
the  guilt  of  a  prisoner  depends  upon  the  precise  age  of  his  victim,  such 
age  must  be  strictly  proved  by  production  of  a  registrar's  certificate  of  birth 
coupled  with  evidence  of  identity.^ 

II.  Proof. 

The  facts  by  which  a  party  intends  to  establish  his  case 
must  not  only  be  relevant ;  they  must  also  be  proved  in  a 
proper  w^ay.  In  certain  cases  he  has  no  choice :  he  must 
prove  the  fact  in  the  prescribed  manner  or  not  at  all.  In 
most  cases,  however,  he  may  seek  to  prove  the  fact  in  a 
number  of  ways,  all  of  which  are  equally  permissible. 

From  the  point  of  view  of  Proof,  evidence  may  be  divided 
into  several  cross-heads.     Thus  evidence  is  either — 

(i.)  Oral,  i.e.,  the  spoken  word  of  witnesses  ; 

(ii.)  Documentary,  i.e.,  the  production  of  documents ;  or 

(iii.)  Real,  i.e.,  the  production  and  inspection  of  things. 

Some  cases  can  be  tried  wholly  upon  oral  evidence,  but 
documents  and  things  usually  require  certain  facts  to  be 
proved  by  witnesses  in  order  to  make  them  admissible  in 

^  Att.-Gen.  v.  Nottingham  Corporation,  [1904]  1  Oh.  673  ;  Gardner  Peerage 
Case  (1825),  Le  Marchant's  Rep.  169—176. 

-  Bond  V.  Barrow  Ucematite  Steel  Co..  [1902]  1  Oh.  353  ;  W eld-Blundell  v. 
Wolseley,  [1903]  2  Ch.  mi  ;  In  re  Accrington,  S,'c.,  Tramways  Co.,  [1909]  2  Ch.  40. 

»  Garrelh  v.  Alexander  (1801),  4  Esp.  37  ;  R.  v.  Silverlock,  [1894]  2  Q.  B. 
766  ;   R.  V.  Turner,  [1910]  1  K.  B.  346  ;  B.  v.  Richard  I^UnS),  119  L.  T.  192. 

^  See  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  at  p.  434  ;  Wilson  v.  Wilson, 
[1903]  P.  157  ;  In  re  Turner,  [1906]  W.  N.  27. 

5  R.  V.  Heseltine  (1873),  12  Cox,  404. 

^  Nelson  v.  Bridport  (1845),  8  Beav.  527  :  Sussex  Peerage  Case  (1844),  11  CI., 
&  F.  85. 

"  R.  V.  Palmer  (1856),  Stephen,  Hist.  Cr.  Law,  III.  389  ;  5  E.  &  B.  1024. 

>*  R.  V.  Rogers  (1914),  ill  L.  T.  1115. 
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evidence.  As  a  general  rule,  witnesses  can  be  called  to  prove 
any  fact,  but  certain  facts  can  only  be  proved  by  documents. 

Documentary  evidence  is  required  in  many  cases  by 
statute ;  ^  but  it  is  a  rule  of  the  common  law  that  whenever 
the  parties  to  any  agreement,  gi-ant  or  disposition  have  set 
out  its  terms  in  a  writing  which  is  intended  to  be  a  complete 
record  of  the  transaction,  no  parol  evidence  is  admissible  to 
contradict  or  vary  its  terms.  Such  evidence,  however,  is 
admissible  to  destroy  the  right  of  action  altogether,  e.g.,  by 
showing  that  the  parties  never  came  to  a  final  agreement,'  or 
that  the  document  produced  is  not  the  writing  to  which  their 
agreement  was  reduced.  Again,  such  evidence  is  admissible 
to  annex  customary  incidents  not  inconsistent  with  the  terms 
of  the  document.'^  And  parol  evidence  is  always  admissible 
to  show  that  the  contract  has  been  rescinded  since  it  was 
made.'* 

Real  evidence  is  especially  resorted  to  when  a  question 
arises  as  to  the  nature,  condition,  identity  or  appearance  of 
any  particular  object.  The  production  or  inspection  of  the 
thing  itself,  when  properly  identified  and  explained  by  some 
competent  witness,  is  obviously  the  most  reliable  method  of 
settling  such  a  question.  In  proper  cases  an  order  for  the 
inspection  of  such  objects  can  be  obtained,  even  before  trial.' 

Witnesses. 

When  a  witness  comes  into  the  box  to  give  evidence,  he 
usually  is  sworn  to  tell  the  truth.  In  former  times,  no  one 
could  give  evidence  as  a  witness  unless  he  had  a  religious 
belief  in  the  sanctity  of  an  oath,  but  now-a-days  any  person, 
who  objects  to  take  an  oath  because  he  has  a  religious  objec- 
tion or  because  he  has  no  religious  belief  at  all,  can  make 
an  atlirmation,  which  is  made  by  statute  as  binding  as  an 
oath. 

'  For  example,  by  the  Statute  of  Frauds  (29  Car.  II.  c.  3)  or  by  the  Sale  of 
Goods  Act,  18'J3  (56  &  57  Vict.  c.  71)  :  see  a>ifi\  pj).  (!97— 71.'.. 

*  Pym  V.  Campbell  (1856),  6  E.  &  B.  370  ;  De  Lassalle  v.  Guildford,  [11(01]  2 
K.   li.  215.  /       >  L         J 

»   Wiijglesicorth  v.  DalliJton  (1779),  1  Smith,  L.  C,  12th  ed..  613. 

*  Gost  V.  Lord  yugent  (1833),  5  B.  &  Ad.  58,  61  ;  Vezeu  v.  Rashleigh,  [1901] 
1   Ch.  t,34  ;   ^forris  v.  Hnron  <V  Co..  [1918]  A.  ("   1. 

'  See  poit,  pp.  1112.  1247. 
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Persons  who  are  unable  to  understand  the  nature  of  an  oath  were  at 
common  law  incompetent  to  give  evidence.  Such  persons  are  idiots, 
lunatics  and  children.  But  if  any  party  alleges  that  a  proposed  witness  is 
an  idiot  or  a  lunatic,  the  burden  of  proving  this  will  lie  on  him.^ 

"With  regard  to  children  the  rule  has  been  altered,  and  now  a  child  who 
does  not  understand  the  nature  of  an  oath  can  give  unsworn  testimony  in 
any  criminal  case,-  subject,  however,  to  two  conditions  : 

(a)  The  judge,  before  allowing  the  child  to  give  evidence,  must  be  satisfied 
that  the  child  is  of  sufficient  intelligence  to  give  evidence  at  all,  and  also 
that  he  or  she  understands  the  duty  of  speaking  the  truth. 

(b)  Such  unsworn  evidence  must  be  "  corroborated  by  some  other  material 
evidence  in  support  thereof  implicating,  the  accused."  ^ 

In  civil  cases  the  parties  to  the  action  are  competent  and 
compellable  witnesses,  that  is,  if  one  party  thinks  his  case  will 
be  assisted  by  calling  the  other  party  as  a  witness,  he  can 
suhpcena  his  opponent,  who  will  then  be  obliged  to  go  into 
the  box  and  state  on  oath  what  he  knows  about  the  issues.* 
In  criminal  charges,  however,  although  the  prosecutor  and  his 
wife  or  her  husband  are  competent  witnesses  either  for  or 
against  the  prisoner,  the  prisoner  can  be  called  as  a  witness 
for  the  prosecution  in  one  case  only — when  the  proceedings 
are  brought  to  enforce  a  civil  right,  e.g.,  an  indictment  for  the 
obstruction  of  a  public  right  of  way.^  In  all  other  cases  he 
can  only  be  called  as  a  witness  for  the  defence,  and  by  his 
own  consent.*^ '•  It  is  the  duty  of  the  judge  to  inform  him 
that  he  can  give  evidence  if  he  wishes,^  but  if  he  does  not 
choose  to  avail  himself  of  his  right,  the  counsel  for  the 
prosecution  is  not  permitted  to  draw  the  attention  of  the 
jury  to  the  fact,*^  but  he  may  comment  on  the  circumstance 
that  before  the  justices  the  prisoner  made  no  statement,  but 
simply  reserved  his  defence."     The  judge,  however,  in  his 

1  Anon.  (1795),  1  Leach,  430,  n.  ;    R.  v.  Nicholas  (1846),  2  Car.  &  K.  246. 

*  Criminal  Justice  Administration  Act,  1914,  s.  28  (2),  which  extends  the  provisions 
of  s.  30  of  the  Children  Act,  190S,  to  all  offences,  whether  mentioned  in  the  latter 
section  or  not,  but  not  to  any  civil  action. 

»  8  Edw.  VII.  c.  67,  s.  30. 

■*  Evidence  Amendment  Act,  1851  (14  &  15  Vict,  c,  99),  As  the  witness  ia 
called  by  his  opponent,  he  cauuot  be  cross-examined  by  him,  and  the  latter  will 
be  bound  by  his  answers,  however  unfavourable. 

«  Evidence  Act,  1877  (40  &  41  Vict.  c.  14),  s.  1. 

6  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36).  See  Char  nock  v.  Mer- 
chant, [1900]  1  Q.  B.  474. 

"  R.  v.  Warren  (1909),  25  Times  L.  R.  633. 

»•  61  &  62  Vict.  c.  36,  s.  1  (b). 

'-"  R.  V.  McNair  (1909),  25  Times  L.  R.  228. 
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sumiiiiiig    up    may    always    comment    upon    the    fact  that 
the  prisoner  has  chosen  not  to  give  evidence.^ 

Shoukl  the  prisoner  elect  to  <ro  into  the  box,  he  is  liable  to  be  cross- 
CAamined,  but  only  to  a  limited  extent.  He  cannot  refuse  to  answer  any 
(juestion  on  the  ground  that  it  would  criminate  him  with  respect  to  the 
offence  for  which  he  is  being  tried  ;  but  by  section  1  (f)  of  the  Criminal 
Evidence  Act,  1808-  :— 

"  A  person  charjred  and  Ciilled  as  a  witness  in  pursuance  of  this  Act  shall 
not  be  asked,  and  if  asked  shall  not  be  reciuired  to  answer,  any  question 
tending  to  show  that  he  has  committed  or  been  convicted  of  or  been 
charged  with  any  offence  other  than  that  wherewith  he  is  then  charged,  or 
is  of  bad  character,  unless — 

(i.)  the  proof  that  he  has  committed  or  been  convicted  of  such  other 
offence  is  admissible  evidence  to  show  that  he  is  guilty  of  the  offence 
wherewith  he  is  then  charged  ;  or 

(ii.)  he  has  personally  or  by  his  advocate  asked  cjuestions  of  the  witnesses 
for  the  prosecution  with  a  view  to  establish  his  own  good  character  :  or 

(iii.)  the  nature  or  conduct  of  the  defence  is  such  as  to  involve  imputa- 
tions^ on  the  character  of  the  prosecutor  or  the  witnesses'*  for  the 
])rosecution  ;   or 

(iv.)  he  has  given  evidence  against  any  other  person  charged  with  the 
same  offence."  '* 

But  where  the  cross-examination  addressed  to  tlie  prisoner  tends  to 
show  that  he  is  guilty  of  the  offence  charged,  it  cannot  be  excluded  merely 
on  the  ground  that  it  also  shows  that  he  had  previously  been  guilty  of  other 
offences.^' 

It  has  Ijeen  held  that  a  prisoner  who  denies  his  guilt — even  with  emphasis 
offensive  to  the  prosecutor — does  not  make  an  imputation  on  the  character 
of  the  prosecutor  within  the  meaning  of  this  section."  Otherwise,  every 
prisoner  whose  defence  is  a  denial  of  the  facts  would  be  liable  to  be 
cross-examined  "  to  credit."  The  imputation  must  be  that  the  conduct  of 
the  prosecutor  or  a  witness  for  the  prosecution  outside  the  evidence  given 
l)y  him  is  such  that  he  cannot  be  believed  on  his  oath.*  An  allegation  that 
the  prosecutrix  in  a  charge  of  rape  consented  to  the  deed  is  not  such  an 
imputation  ; '-'  but  an  assertion  tliat  a  witness  for  the  prosecution  is  the 
person  who  is  really  guilty  of  the  offence  will  lay  the  prisoner  open  to  cross- 
examination  to  credit.  In  other  words,  so  long  as  the  prisoner  contents 
himself  with  setting  up  a  defence,  which,  if  believed,  entitles  him  to  an 
a(?tjuittal,  his  character  cannot  be  attacked. 

»  R.  V.  Rhodes,  [1899J  1  Q.  li.  77  :  A  v.  .'^mitli  (191o).  8-t  L.  .J.  K.  B.  21.^)3. 

*  61  &  G2  Vict.  c.  36. 

•  See  the  remarks  of  Lord  Alverstone,  acted  in  69  J.  P.  (Journal)  at  p.  566. 

*  R.  V.  Marshall  (189'J),  63  J.  P.  37:  Ji.  v.  Jiir/i/in  (lltlll).  14  Or.  App.  R.  87, 

•  R.  V.  Hadwen,  [1902]  1  K.  B.  882. 

«   //.  V.  f'/nt;<o„,     I'.tu'jj  2  K.  I',.  94:.  ;  Jl.  V.  Kennawoy.  [1917]  1  K.  B.  2.'). 
'>  R.  V.  Route,  [1904]  1  K.  B.  184  ;   B.  v.  Oroitt  (1909),  26  Times  L.  B.  60. 
But  see  //.  v.  Wr.Kifall  (1<.»12J.  1<)7  1..  1.  4ti3. 
«  R.  V.  Preston,  [1909]  1  K.  B.  568,  57-5. 
»  R.  V.  Sheean  (1908),  72  J.  P.  232. 
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The  rules  as  to  admitting  the  evidence  of  husbands  or 
wives  against  their  spouses  differ  considerably  in  civil  and 
criminal  proceedings.  In  civil  cases,  a  husband  or  wife  is 
fully  competent  to  give  such  evidence/  but  neither  can  be 
compelled  to  disclose  any  communication  made  to  the  witness 
by  the  spouse  during  marriage." 

In  criminal  cases,  however,  the  rule  is  very  different.  The 
husband  or  wife  of  a  prisoner  can  now  be  called  as  a  witness 
for  the  defence  in  all  cases,  if  the  prisoner  so  wishes.'^  The 
prosecution  cannot  comment  on  the  fact  that  he  or  she  could 
have  been  called  but  was  not,*  although  the  Court  has  a 
discretion  to  make  such  a  comment  if  it  thinks  tit.'^ 

But  a  wife  cannot  give  evidence  against  her  husband'^  except  in  the 
following  cases,  that  is,  in  criminal  proceedings  instituted  under  : — 

(a)  the  Vagrancy  Act,  1824  ;  ' 

(b)  the  Offences  against  the  Person  Act,  1861, «  sections  48  to  55  ; 

(c)  the  Married  Women's  Property  Act,  1882  ;^ 

(d)  the  Criminal  Law  Amendment  Act,  1885  :  "        ■ 

(e)  the  Vagrancy  Act,  1898,^^  as  amended  by  section  7  of  the  Criminal 
Law  Amendment  Act,  1912  ;  ^■- 

(f)  the  Prevention  of  Cruelty  to  Children  Act,  1904  ;  " 

(g)  Part  IL  of  the  Children  Act,  1908  :  ^^ 

(h)  the  Punishment  of  Incest  Act,  1908  ;  ^^  - 

(i)  the  Children  (Employment  Abroad)  Act,  1913  ;  ^^ 

(j)  in  cases  of  bigamy  ;  ^^ 

(k)  when  the  proceeding,  though  criminal  in  form,  is  really 
instituted  to  enforce  a  civil  right,  such  as  to  compel  the  repair  of  a 
highway  ;  ^^  or 

(1)  whenever  at  common  law  husbands  and  wives  could  be  compelled  to 

I  16  &  17  Vict.  c.  83  ;  32  &  33  Vict.  c.  68,  s.  3.  „    .  ,,  . 
O'Conyio}'  v.   Majoribanks   (1842),   i  Man.   &  G.    435  ;    Monro  v.    Twistlet<m 

(1802),  Peake,  Add.  Gas.  219,  321. 
s  61  &  62  Vict.  G.  36,  s.  4. 
^  lb.,  s.  1  (b). 

e  R.  V.  Rhodes,  [1899]  1  Q.  B.  77. 
s  Or  a  husband  against  his  wife. 
'  5  Geo.  IV.  c.  83. 
«  21:  &  25  Vict.  c.  100. 
9  45  &  4(i  Vict.  c.  75. 
w  48  &  49  Vict.  c.  69. 

II  iJl  &  (52  Vict.  c.  39. 
12  2  &  3  Geo.  V.  c.  10. 
i»  4  Edw.  VII.  c.  15. 

1*  8  Edw.  VII.  c.  67,  3.  27. 

IS  8  Edw.  VII.  c.  45,  s.  4  (4). 

IS  3  &  4  Geo.  V.  c.  7. 

1^  Criminal  Justice  Administration  Act,  1914,  3.  28  (3  = 

18  40  &  41  Vict.  c.  14,  3.  1. 
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give  evidence  against  one  another,^  p.fi.,  when  a  husband  was  charged  with 
assaulting  his  wife,  but  not  if  he  is  charged  with  libelling  her.^ 

But  a  husband  or  wife  can  only  bo  compelled  to  give  evidence  for  the 
pro>ecution  against  the  spouse  in  cases  (c),  (k)  and  (1).^ 

When  a  competent  witness  is  in  the  box  ready  to  give 
evidence,  he  must  as  a  rule  answer  every  question  put  to 
him  which  bears  upon  the  issue  to  be  decided.  But  there 
are  certain  classes  of  questions  which  he  will  not  be  forced  to 
answer  unless  he  pleases,  and  certain  others  which  he  will 
not  be  allowed  to  answer  unless  some  third  person  permits 
him  to  do  so. 

Such  classes  are  five  in  number  : — 

(i.)  Questions  which  tend  to  incriminate  the  witness.  No  person  will  be 
compelled  to  answer  any  question,  the  answer  to  which  he  swears*  will  tend 
to  exijose  him  to  a  criminal  charge  or  to  a  penalty  or  forfeiture.^ 

(ii.)  Questions  tending  to  prove  that  the  witness  has  committed  adultery.' 
But  if  in  any  proceeding  instituted  in  consequence  of  adultery  the  witness 
has  already  denied  the  adultery  in  examination  in  chief,  cross-examination 
intended  to  disprove  that  denial  is  freely  admitted. 

(iii.)  Questions  the  answer  to  which  would  disclose  the  subject-matter  of 
communications  between  husband  and  wife.'  The  communication  must  be 
one  which  is  made  during  marriage  ;  a  third  person  who  overheard  it, 
however,  can  be  compelled  to  say  what  he  heard.  ^ 

(iv.)  Counsel,  solicitors  and  their  clerks  are  not  entitled  to  disclose 
communications  made  to  them  by  their  clients  without  the  consent  of  the 
latter. 8  Nor  will  the  client  himself  be  compelled  to  disclose  them.  This 
privilege  exists  whether  the  communication  was  made  for  the  purposes  of 
litigation  or  not.^'^  But  information  obtained  by  a  legal  adviser,  or  by  the 
client  at  his  direction,  is  only  protected  from  disclosure  if  it  is  obtained  for 
the  purpose  of  actual  or  contemplated  legal  proceedings.^^     The  privilege 

1  Lord  Audley's  Case  (1631),  3  St.  Tr.   101  ;    (51  &  62  Vict.  c.   36,  s.  i  (1). 

2  Ii.  V.  Lord  Mayor  of  London  (1886),  16  Q.  B.  D.  772. 

3  Married  Women's  I'lopcrty  Act,  1884  (47  &  4S  Vict.  c.  14).  s.  1.  and  Leach  v.  R.. 
[1912]  A.  C.  30.x 

*  See  Webb  v.  East  (1880),  5  Ex.  D.  at  p.  112  ;  Spokes  v.  Grosvenor  Hotel, 
[1897]  2  Q.  B.  124. 

«  14  k  15  Vict.  c.  99,  s.  3  ;  R.  v.  Boyes  (1861),  1  B.  &  S.  311  ;  Ex  parte 
Reynolds  (1882),  20  Ch.  D.  294.  It  is  doubtful  whether  a  witness  can  refuse  to 
answer  because  it  would  criminate  his  or  her  spouse  :  R.  v.  The  Inhabitants  of 
All  Saints,  Worcester  (1817)  6  Maule  &  S.  194  ;  Cartwright  v.  Green  (1803),  8 
Ves.  40.";.  409  ;    and  see  further  Powell  on  Evidence,  9th  ed.,  pp.  221—228. 

8  32  &  33  Vict.  c.  68,  s.  3. 

*  As  to  civil  actions,  see  16  &  17  Vict.  c.  83,  s.  3  ;  as  to  criminal  prosecutions, 
Bce  61  &  62  Vict.  c.  36,  s.  1  (d). 

•^   R.  V.  Smithies  (1832),  5  C.  &  P.  332  ;  R.  v.  Simons  (1834),  6  C.  &  P.  540. 

0  Sec  Bolton  v.   lAverpool  Corporation  (1833),  1  Mylne  &  K.  88,  94. 

w  Greenough  v.  Gaskell  (1833),  1  Mylne  &  K.  98,  101. 

"  Wheeler  v.  Le  Merchant  (1881),  17  Ch.  D.  675  ;  and  see  Minet  v.  Morgan 
(1873).  L.  R.  8  Ch.  361  ;  In  re  London  and  Nortliern  Bank,  Boyle's  Case  (1902), 
50  W.  R.  386. 
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can  be  waived  by  the  client,  but  not  by  the  legal  adviser.^  The  privilege  is 
one  which  protects  legal  advice  only.  Xo  other  communications  in  pro- 
fessional or  religious  confidence  are  privileged.  ^ 

(v.)  Questions  intended  to  elicit  disclosures  prejudicial  to  the  public 
interest.  A  witness  will  not  be  compelled  to  answer  questions  if  his 
answers  will  tend  to  disclose  affairs  of  State,  which  public  interest  demands 
should  not  be  disclosed. ^  And  the  same  rule  applies  to  parliamentary* 
and  judicial  *  proceedings.  Xor  will  he,  in  a  civil  case,  be  allowed  to  give 
evidence  which  outrages  decency.*  But  in  criminal  and  divorce  cases,  if 
the  evidence  is  rele\  ant  to  the  issue,  it  is  admissible,  however  indecent  and 
loathsome  it  may  be. 

As  a  rule,  a  party  may,  if  he  thinks  lit,  rest  his  case  upon 
the  evidence  of  a  single  witness ;  thus  the  prisoner  is  fre- 
quently the  only  witness  called  for  the  defence.  But  if 
one  party  is  clearly  in  a  position  to  call  other  evidence  which 
would  corroborate  the  story  of  the  single  witness,  if  that 
story  were  true,  and  does  not  call  it,  the  jury  may  draw  the 
conclusion  that  such  further  evidence  is  not  produced 
because  it  would  not  corroborate  the  story  of  the  witness. 
Corroborative  evidence  is  usually  that  of  a  witness,  but 
not  necessarily  so.  Thus,  letters  passing  between  the 
parties  may  be  the  best  confirmation  of  the  witness's  story ; 
and  real  evidence  may  be  available  for  the  same' purpose. 
Mere  silence,  or  not  answering  letters,  is  not  corroboration, 
unless  the  person  who  does  nothing  is  under  a  duty  to  speak ;  ^ 
for  the  best  answer  to  an  impertinent  letter  is  most  often  not 
to  notice  it. 

In  one  civil  action  (breach  of  promise  of  marriage^)  and  in  two  quasi- 
civil  proceedings  (affiliation^  and  the  removal  of  paupers^")  the  Legislature 

1  Wilson  \.  Rastall  (1792),  4  T.  R.  753,  759  ;  cf.  Watson  v.  Jones,  [1905]  A.  C. 
480. 

*  Nonnanshaio  r.  Normanshaw  (1893),  69  L.  T.  468  ;  Wheeler  v.  Le  Marchant 
(1881),  17  Oh.  D.  at  p.  681  ;  aad  see,  on  the  general  principle,  Joiies  v.  Great 
Central  By.  Co.,  [1910]  A.  C.  4. 

3  R.  V.  Hardij  (1794).  24  St.  Tr.  199,  81.5  ;  AsiutU'  Petroleum  Co.  w  Anqlo- Persian 
Oil  Co.,  [1916]  1  K.  B.  822. 

'  Plunkett  V.  Cobbett  (1804),  5  Esp.  136. 

«  Sykes  V.  Dunbar  (1779),  2  Selw.  N.  P.   1015. 

6  R.  V.   The  Inhabitants  of  Sourton  (1836),  5  A.  &  E.   180. 

"  See  Bessela  v.  Stern  (1877),  2  C.  P.  D.  265  ;  Wiedemann  v.  Walpole,  [1891] 
2  Q.  B.  534. 

^  32  &  33  Vict.  c.  68,  s.  2. 

8  35  &  36  Vict.  c.  65,  s.  4. 

1"  Divided  Parishes  and  Poor  Law  Amendment  Act.  1876  (39  &  40  Vict.  c.  61), 
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has  enacted  that  corroborative  evidence  is  essential  to  establish  the  point 
at  issue.  In  five  criminal  cases  coiToborative  "evidence  is  also  made 
necessary  in  order  to  secure  the  conviction  of  an  accused  person : — 

(i.)  Treason  and  misprision  of  treason.' 

(ii.)  Perjury^  and  subornation  of  perjury,  and  all  other  offences  under  the 
Perjury  Act,  lOU.^ 

(iii.)  Personation  at  elections.* 

(iv.)  The  offences  created  by  sections  2,  ;3  and  4  of  the  Criminal  Law 
Amendment  Act,  1880.^ 

(v.)  The  offence  created  by  section  !i  (1)  of  the  Motor  Car  Act,  1903.*' 
Moreover,  in  any  criminal  case,  in  which  the  unsworn  evidence  of  a  child 
has  been  admitted  either  on  behalf  <>f  the   prosecution   or   the   defence, 
corroboration  is  necessary.' 

In  three  cases,  moreover,  the  Court,  though  not  insisting  upon  the 
production  of  corroborative  evidence,  will  advise  the  jury  not  to  act  upon 
the  evidence  of  a  single  witness,  and  will  not  itself  so  act  if  sitting  without 
a  jury  :  first,  in  cases  of  rape,  indecent  assault,  etc.  ;  next,  where  the  only 
evidence  against  a  prisoner  who  is  charged  with  an  offence  is  that  of  an 
accomplice  ;8  lastly,  where  a  claim  is  made  against  the  estate  of  a  deceased 
person,  and  there  is  no  evidence  to  support  the  claim  except  the  word  of 
the  claimant  himself.'  In  such  cases  the  jury,  after  Ijeing  properly 
cautioned  by  the  judge,  may  nevertheless  accept  uncorroborated  testimony, 
and  if  they  do  their  verdict  will  not  be  disturbed. 


Documcntanj   Evidence. 

Besides  calling  witnesses,  the  parties  may  desire  to  prove 
facts  by  producing  documents.  Thus,  if  a  person  is  charged 
with  obtaining  goods  by  false  pretences  which  were  contained 
in  a  letter  which  he  wrote  to  the  prosecutor,  that  letter  must 
be  produced  (unless  its  absence  is  satisfactorily  accounted  for) 
and  proved  to  have  been  written  by  the  person  charged.^*^ 
Again,  the  cheapest  and  most  convenient  way  of  proving 
a   l)irth,    marriage  or   death   is  by  the  production  of  the 

1  7  i:  8  Will.  III.  c.  3,  ss.  2,  4.  For  the  exceptions  see  39  &  40  Geo.  III.  c.  93  ; 
5  i:  6  Vict.  c.  56,  s.  1  ;   11  Vict.  c.  12. 

*  This  is  the  only  case  where  corroboration  is  required  by  common  law.  See 
H.  V.  Yates  (1841),  Car.  &  M.  132  ;  R.  v.  Muscat  (1713),  10  Mod.  192. 

»  I  ic2  Geo.  v.  c.  ti. 

*  6  k7  Vict.  c.  18,  s.  88  ;  35  &  36  Vict.  c.  33,  s.  24. 
6   48  &  49  Vict.  c.  69, 

«  3  Edw.  VII.  c.  36. 

'!  f'hiMreii  Aft,  I'.Mis  (K  Eihv.  VII.  c.  t,7),  s.  80  ;  see  aiitt;  \>.  10'.t5. 
«   B.   V.  Stubbs  (1855),  Dears.   555  ;    R.  v.   Tate,  [1908]   2  K.   B.   680  ;    B.  ▼. 
yo/ri*  (iyi»i),  1  U".  1>.  T.  let)  ;  Jturlnnu/  w./achgon.  [1917J  1  K.  B.  HI  :  1.'.  v.  Feifjenhaum, 

[lyi'.t]  1  K.  n.  »:u. 

^   In  re  Gamett  (1886),  31  Oh.  D.   1  ;    Rawlimon  v.  Scholes  (1898),  79  L.  T. 
350  ;   but  see  Vavasteur  v.   Vavasteur  (1909),  25  Times  L.  R.  250. 
*"    See  pott,  p.   1102. 
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registrar's  certificate  together  with  evidence  of  the  identity 
of  the  parties  named  in  it. 

Documents  are  of  two  kinds — pubhc  and  private.  Pubhc 
docmnents  are  such  as  are  made  for  the  purpose  of  enabhng 
the  pubhc  to  use  or  refer  to  them.^  It  does  not  necessarily 
follow  that  they  are  open  to  the  inspection  of  the  public, 
although  they  generally  are  so.  It  is  sufficient  if  they  con- 
cern a  definite  portion  of  the  public,  such  as  the  ratepayers 
of  a  parish  or  the  copyholders  of  a  manor.  A  private 
document,  on  the  other  hand,  is  a  document  which  has 
come  into  existence  for  the  benefit  or  information  of  private 
persons,  and  which  is  not  open  as  of  right  to  the  inspection 
of  the  public.  Such  documents  as  Royal  Proclamations, 
Acts  of  Parliament,  by-laws,  judicial  records,  registers  of 
births,  marriages  and  deaths,  probate  copies  of  wills,  and 
letters  of  administration,  and  all  papers  prepared  or  issued 
by  the  authority  of  Parliament  or  any  department  of  Sta^e, 
are  public  documents. 

To  avoid  the  risk  of  loss  or  destruction  of  public  docu- 
ments which  might  be  incurred  if  they  had  to  be  produced 
in  court  whenever  the  facts  to  which  they  refer  have  to  be 
proved,  most  of  them  have,  by  various  statutes,  been  made 
provable  by  examined  or  certified  copies,  which,  if  properly 
authenticated,  have  all  the  probative  effect  of  the  original 
documents.'-  Office  copies  of  judicial  records  have  also  been 
made  admissible  in  evidence.^  But  whenever  the  existence 
or  genuineness  of  the  record  itself  is  in  dispute,  then  the 
oiiginal  must  be  produced.* 

Even  if  a  public  document  which  is  relevant  to  the  issue 
exists,  it  cannot  always  be  put  in  evidence  at  the  trial.  The 
head  of  the  department  in  whose  custody  it  is  may  refuse 
to  allow  its  production  on  the  ground  that  the  public  interest 

1  See  Sturla  v.  Freccia  (1880),  5  App.  Gas.  at  p.  643  ;  Mercer  v.  Denne,  [1905] 
2  Ch.  538. 

2  Evidence  Amendment  Act,  1851  (14  &  15  Vict.  c.  99),  s.  14  ;  Documentary 
Evidence  Acts,  1845  (8  &  9  Vict.  c.  113),  s.  3  ;  1868  (31  &  32  Vict.  c.  37), 
Schedule  ;  1882  (45  &  46  Vict.  c.  9),  s.  3  ;  1895  (58  Vict.  c.  9)  ;  Eiddence  (Colonial 
Statutes)  Act,  1907  (7  Edw.  VII.  c.  16),  s.  1  ;  Post  Office  Act,  1908  (8  Edw.  VII. 
c.  48),  ss.  8,  9,  74. 

3  Orders  XXXVII.,  r.  4  :  LXI.,  r.  7. 

*  R.  V.  Cox  (1864),  4  F.  &  F.  42  ;  R.  v.  Boynes  (1843),  1  Car.  &  K.  65  ;  and 
see  on  the  whole  question    Powell  on  Evidence,  9th  ed.,  pp.  248 — 253. 
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would  suffer,  and,  if  this  is  done,  no  other  way  of  proving  its 
contents  will  l)e  permitted.^ 

The  method  of  proving  private  documents  depends  upon 
two  considerations : — 

(i.)  Is  the  document  more  than  thirty  years  old  ? 

(ii.)  If  less  than  thirty  years  old,  is  it  required  by  law  to 
he  attested '? 

A  document  thirty  years  old  can  be  proved  by  simply 
producing  it  from  a  proper  custody.-  Thus,  an  expired  lease 
over  thirty  years  old  can  be  proved  by  producing  it  from  the 
keeping  of  either  the  lessor  or  the  lessee  ;  for  it  may  or  may 
not  have  been  handed  over  at  the  expiration  of  the  lease. 
If  such  a  document  is  not  in  a  proper  custody,  it  must  be 
proved  in  the  same  way  as  a  document  less  than  thirty  years 
old.  Ancient  documents,  which  are  part  of  the  transaction 
to  which  they  relate  as  distinguished  from  being  a  mere 
narrative  of  the  transaction,  not  only  prove  themselves,  but 
are  evidence  of  the  truth  of  the  statements  contained  in 
them.^ 

If  the  document  is  less  than  thirty  years  old,  and  is  not 
required  by  law  to  be  attested,  all  that  the  party  need  do  is 
to  produce  the  original  (unless  secondai-y  evidence  is  admitted) , 
duly  stamped,  if  necessary,  and  to  prove  the  handwriting.'^ 
If  such  a  document  is  required  by  law  to  be  attested,  then 
he  must  call,  at  least  one  attesting  witness  to  prove  the 
execution,"*  but  if  all  the  attesting  witnesses  are  dead  or 
insane  or  beyond  the  jurisdiction  of  the  Court,  it  will  be 
sufficient  to  call  evidence  to  prove  the  handwriting  of  any 
one  of  the  witnesses.  The  rule  is  the  same  both  in  civil 
and  criminal  proceedings.^ 

Where  cue  party  desires  the  i)roductioQ  oi"  documents  v.hich  are  in  the 
possessiuii  of  his  opponent,  he  must   give    him   notice  to  produce  them. 

^  DaiL-kins  v.  Lord  Rokeby  (1»75),  L.  R.  7  H.  L.  744  ;  In  re  Joseph  Hargreavet, 
[I'JOOJ  1  Oh.  347  ;  Admiralty  Commissioners  v.  Aberdeen  Steam  Trawling  Co., 
[1909]  S.  C.  335.  ^         ' 

*  Mcuth  V.  Winchester  (1836),  3  Bing.  N.  0.  183  ;  Doe  v.  Samples  (1838),  8 
A.  <k  E.  151,  154.  /  6  y       K         J, 

»  Malcolmson  v.  O'Dea  (18G2),  10  H.  L.  Cas.  593  ;  Heath  v.  Deane,  [1905]  2 
Ch.  80.     See  also  Roe  v.  liawlings  (1800),  7  East,  279. 

*  lu  the  case  of  the  proof  of  a  will  in  solemn  form,  the  executor  can  be  forced  to 
call  both  witnesses  :    Coles  v.  Coles  (1806),  L.  R.  1  P.  &  D.  70. 

«  Common  Law  I'rocedurc  Act,  1854  (17  &  18  Vict.  c.  125),  s.  26  ;  Criminal 
Evidence  Act,  1865  (28  Vict.  c.  18),  s.  7. 
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The  latter  may,  however,  refuse  to   comply  with  the   notice,    in  which 
case  secondaiy  evidence  of  the  contents  of  the  document  can  be  given.^ 

Again,  it  is  desirable  that  the  parties  to  a  dispute  should 
be  free  before  trial  to  enter  into  negotiations  for  a  settle- 
ment ;  and  such  negotiations  could  not  be  conducted  freely, 
if  there  were  a  fear  of  their  being  given  in  evidence  at  the 
trial  in  the  event  of  the  negotiations  failing.  Hence  either 
party  may  mark  his  letter  "  Without  prejudice,"  and  any 
document  so  marked  cannot  be  given  in  evidence  at  the 
trial  against  the  writer  without  his  consent. 

It  is  the  province  of  the  judge  to  decide  what  is  the  true 
meaning  of  the  words  of  a  written  document,  though  the 
jury,  if  there  is  one,  will  find  any  matters  of  fact  necessary 
to  enable  the  judge  to  do  so.  The  judge  always  starts 
with  the  assumption  that  the  writer  meant  what  he  wrote. 
He  will  give  to  ordinary  English  words  their  ordinary 
English  meaning,  unless  there  is  evidence  to  go  to  the  jury 
that  the  w^ords  in  this  particular  case  bear  some  unusual  and 
peculiar  meaning.  He  will  give  to  technical  words  their 
technical  meaning.  To  a  word  which  has  both  a  strict 
and  proper  meaning,  and  also  a  loose  popular  meaning  {e.g., 
"lands,''  which  may  include  leaseholds;  "  children," which 
may  include  illegitimate  children),  he  will  give  the  strict  and 
proper  meaning,  unless  it  be  clear  that  the  writer  used  the 
word  in  its  loose  popular  meaning.  Above  all,  he  will 
construe  the  document  as  a  whole,  not  divorcing  isolated 
passages  from  their  context,  but  giving  due  weight  to  every 
part.-  He  will  avoid,  if  possible,  a  construction  which  will 
render  any  portion  of  the  document  nugatory  or  meaning- 
less. 

Again,  evidence  is  either  Direct  or  Circumstantial.  Direct 
evidence  goes  straight  to  the  matter  in  issue.  Thus  an 
eye-witness  who  saw  A.  shoot  B.  gives  direct  evidence  when, 
on  the  trial  of  A.  for  the  murder  of  B.,  he  relates  in  the 
box  what  he  saw  and  heard.     But  circumstantial  evidence 

1  Wallace  v.  Small  (1830).  Moodv  &  M.  446  ;  Paddock  v.  Forrester  (1842), 
3  Man.  &  Gr.  903  ;    Oliver  v.  Xaiitiliis  S.S.  Co.,  [1903]  2  K.  B.  639. 

2  See  ante,  pp.  71,  72  ;    and  Powell  on  Evidence,  9th  ed.,  pp.  542 — 581. 
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is  merely  evidence  of  certain  facts  from  wliich  the  matter  in 
issue  can  be  inferred.  Thus  persons  have  been  convicted 
even  of  murder  without  the  evidence  of  a  single  eye-witness, 
the  prosecution  having  proved  facts  which  showed  clearly 
that  it  must  have  been  the  prisoner  and  no  one  else  who 
murdered  the  dead  man. 

Evidence  is  also  either  primary  or  secondary.  Thus  the 
person  who  saw  what  happened,  the  deed  which  conveys  the 
land  in  question,  and  the  knife  used  to  kill  the  deceased  are 
each  and  all  primary  evidence.  No  better  evidence  could  be 
obtained.  Secondary  evidence,  on  the  other  hand,  shows  on 
the  face  of  it  that  there  is  other  evidence  superior  to  itself. 
Thus,  a  witness  may  not  have  seen  the  occurrence  and  can 
merely  repeat  w^hat  another  told  him.  This  is  called 
"  hearsay ''  and,  as  a  rule,  is  not  admissible.  Again,  a 
document  may  be  tendered,  which  is  only  a  copy  of  the  deed 
in  question,  or  a  witness  may  say  that  he  saw  the  original  and 
remembers  its  contents.^  So,  too,  a  surveyor  may  produce  a 
plan  of  the  place  in  question,  or  a  model  of  the  house  or 
other  thing  material  to  the  issue  which  the  jury  have  to  try. 
In  all  these  cases,  the  evidence  does  not  profess  to  be  the 
best  that  is  obtainable  ;  it  confesses  that  it  is  not  original. 

As  a  general  rule,  the  use  of  one  kind  of  evidence  will  not 
prevent  a  party  making  use  of  another.  In  criminal  charges, 
it  is  usual  to  call  both  direct  and  circumstantial  evidence, 
if  both  exist.  Neither  excludes  the  other.  Nor  will  oral 
evidence  exclude  either  documentary  or  real,  and  real 
evidence  will  not  prevent  oral  or  documentary  evidence  being 
adduced.  But  it  frequently  happens  that  a  fact  can  only  be 
proved  l)y  documentary  evidence.  Judgments  and  other 
records,  conveyances  and  many  contracts  must  be  in  wTiting, 
and  even  when  writing  is  not  required  by  law,  the  parties 
will  not  be  allowed  to  give  evidence  to  impugn  a  document 
which  they  have  drawn  up  as  a  record  of  the  final  agreement 
to  which  they  have  come.^  Secondary  oral  evidence — that  is, 
evidence  of  what  a  ijerson  would  say  if  he  were  called  as  a 

^  Suijden  v.  Lord  St.  Leonitnh  (l.S7«),  1  P.  I».  \TA  ;  but  see  Woodward  v.  Gouhtotie 
(188fi).  11  A  pp.  Cue.  4t;y. 
*  See  ante,  p.  10y4. 
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witness — is  generally  inadmissible  even  when  the  person  in 
question  is  dead  or  abroad.  In  certain  cases,  however,  the 
rule  is  relaxed.  Secondary  documentary  evidence  is,  as  a 
rule,  admitted  upon  proof  that  the  document  cannot  be 
produced  to  the  Court.  A  witness  can  either  state  his 
recollection  of  the  document,  or  produce  a  copy  of  it  and 
prove  that  he  made  the  copy  and  compared  it  with  the 
original.     The  latter  is  the  better  and  more  usual  course. 

It  often  happens  that  a  material  witness  is  not  wiUing  to  come  and  give 
evidence,  or  a  material  document  is  in  the  possession  of  a  person  who  wilt 
not  produce  it  unless  compelled.  In  such  cases,  the  attendance  of  the 
witness  can  be  compelled  by  serving  him  with  a  subpoena.  If  he  is  required 
to  produce  documents  as  well,  then  he  is  served  with  a  suhpo&7ia  duces  tecum, 
which  compels  him  to  bring  the  documents  into  court,  though  it  does  not 
follow  in  every  case  that  he  is  bound  to  show  them.  And,  as  we  have 
seen,  there  are  many  questions  which  a  witness  may  decline  to  answer. 
The  Court  can  always  set  aside  a  suhpo&na,  which  has  not  been  obtained 
lond  fide  for  the  purpose  of  the  trial. ^  In  civil  cases  where  a  witness  is 
abroad,  or  too  ill  to  travel,  or  will  go  abroad  before  the  date  of  the  trial, 
aiTangements  can  be  made  to  have  his  evidence  taken  on  commission  or  by 
letters  of  request.^  In  criminal  cases,  however,  there  is  hardly  any  pro- 
vision for  taking  such  evidence,  apart  from  the  depositions  taken  at  the 
petty  sessions  ^  and  at  the  coroner's  inquest.'^ 

Burden  of  Proof. 

The  ''burden  of  proof"  is  the  duty  which  lies  on  each 
party  to  establish  his  case.  The  burden  of  proving  the 
general  or  main  issue  in  the  proceedings  rests,  in  a  crimmal 
trial,  on  the  prosecution:  if  the  prosecution  calls  no  evidence, 
the  prisoner  is  entitled  to  an  acquittal.  So,  too,  in  civil  cases, 
the  burden  lies  as  a  rule  upon  that  party  who  will  lose  the  case 
unless  he  calls  some  evidence.  In  criminal  cases,  therefore, 
the  prosecution  always  begins :  in  civil  cases,  generally,  but 
not  always,  the  plaintiff. 

But  as  the  case  proceeds,  the  burden  of  proof  may  be 
shifted.     The  duty  of  establishing  some  minor  fact  in  issue 

1  K.  V.  Baines,  [1909]  1  K.  B.  258. 

2  See  Odgers  on  Pleading  and  Practice,  Sth  ed..  p.  312. 

3  Indictable  Offences  Act.  1848  (11  &  12  Vict.  c.  42). 

*  Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  ss.  4,  5.  Other  cases  occur  under  the 
Criminal  Law  Amendment  Act.  1867  (30  &  31  Vict.  c.  35),  s.  6  ;  the  Extradition 
Acts,  1870  and  1873  (33  &  34  Vict.  c.  52,  s.  14  ;  36  &  37  Vict.  c.  60,  s.  5),  and  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  691. 
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may  fall  on  the  other  side,  or  the  prosecution  may  have 
established  sufficient  facts  to  cast  upon  the  defence  the 
burden  of  rebutting  the  inferences  drawn  from  them  ;  that  is 
called  establishing  a  prima  facie  case.  Civil  cases  differ 
from  criminal  trials  in  this  respect — that  the  tribunal  can 
decide  the  former  on  a  balance  of  probabilities,  but  a 
prisoner's  guilt  must  be  established  beyond  reasonable 
doubt  before  he  can  be  found  guilty.  In  either  case,  how- 
ever, the  party  u])on  whom  the  onus  lies  may  succeed  in 
proving  his  case  in  such  a  manner  that  the  other  party  is 
reasonably  called  upon  to  destroy  it  or  explain  it  away.  He 
need  not  do  so  unless  he  likes.  He  may  call  evidence  or  he 
may  simply  argue  that  the  Court  should  not  draw  the 
inference,  e.g.,  because  the  witnesses  are  not  truthful,  or  that 
the  evidence  is  too  weak  for  the  jury  to  act  upon. 

Some  facts  need  not  be  proved  at  all.  The  course  of  the 
seasons,  the  constitution  of  this  country,  the  general  relative 
position  of  the  English  counties,  are  all  so  well  known  that 
the  Court,  as  it  is  said,  "takes  judicial  notice"  of  them. 

In  other  cases,  proof  of  the  surrounding  circumstances  will 
Ije  sufficient  to  establish  a  2)rimd  facie  case  and  to  throw 
upon  the  defence  the  burden  of  disproving  the  inferences 
drawn  from  the  circumstances.  Where  an  injury  is  caused 
to  the  plaintiff  by  some  occurrence  which  does  not  happen  in 
the  natural  course  of  events  without  negligence  on  the  part 
of  somebody,  the  Court  will  assume  that  the  person  who  had 
it  in  his  power  to  prevent  the  mischief  is  responsible  for  it, 
unless  he  can  show  that  the  occurrence  took  place  without 
any  fault  on  his  part ;  and  the  plaintiff"  has  only  to  prove 
that  it  did  take  place.     Bes  ipsa  loquitur.^ 

If  a  man  is  found  in  possession  of  goods  recently  stolen,  this  is  sufficient 
primd  farie  evidence  that  he  either  stole  them  or  received  them  knowing 
tlnini  to  have  been  stolen  ;  hut  there  is  no  presumption  of  law  on  the  matter.'- 
How  recent  the  possession  must  be  to  raise  such  an  inference  depends  on 
the  nature  of  the  goods.  Again,  if  goods  be  delivered  to  a  carrier  to  be 
conveyed  to  a  certain  place  and  on  the  arrival  of  the  carrier  there  they 

1  See  ante,  p.  4s;». 

"  //.  V.  L,i>u/mra(I  (IS64).  L.  &  ('.  427  ;  Ji.  v.  McMaJnm  (1875),  13  Cox,  275  ;  R.  v 
Sc/iama,  R. v.Ahraviocitck  (1914).  84  L.  J. K.  B. 39G  ;  R.v.  Curtiock  (1914),  111  L.  T.  816. 
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are  not  to  be  found,  it  lies  upon  him  to  prove  that  their  loss  is  not  due  to 
any  ueghgence  on  his  part.^ 

So  if  a  passenger  is  injured  by  a  collision  between  two  trains,  which  are 
both  at  the  time  exclusively  under  the  management  of  the  same  railway 
company,  this  is  primd  facie  proof  of  negligence,  and  it  lies  upon  the 
defendant  company  to  rebut  it  if  possible. ^  And  there  are  many  other 
cases  in  which  the  facts  speak  for  themselves.^ 

But  where  a  man  was  knocked  down  and  killed  on  a  level  crossing  by  a 
passing  train,  and  there  was  nothing  to  show  how  or  why  he  came  to  be 
upon  the  line,  it  was  held  that  no  primd  facie  case  had  been  established  ; 
for  the  facts  were  equally  consistent  with  negligence  on  his  part  and 
negligence  on  the  part  of  the  railway  company.^  So  where  a  passenger 
was  killed  in  a  railway  carriage  by  the  explosion  of  a  parcel  of  fireworks 
which  had  been  illegally  brought  into  the  carriage  by  a  fellow-passenger,  it 
was  held  that,  as  a  railway  company  is  not  an  insurer  of  its  passengers,^  the 
07ins  lay  on  the  plaintiff  to  prove  negligence  on  its  part,  that  it  was  not  the 
duty  of  the  railway  company  to  search  every  parcel  carried  by  a  passenger, 
and  that,  as  no  evidence  had  been  given  to  show  that  there  was  anything  in 
the  appearance  of  the  particular  parcel  to  suggest  danger,  the  railway 
company  was  not  liable." 

Again,  not  only  can  the  main  issue  in  the  proceedings  be 
established  by  'primd  facie  evidence,  but  many  subsidiary 
questions  of  fact  which  arise  incidentally  in  the  course  of 
the  trial  may  be  disposed  of  in  the  same  way. 

Thus,  if  it  is  proved  that  a  letter  properly  addressed  to  A.  with  the  postage 
prepaid  was  posted  and  has  not  been  returned  through  the  "  Dead  Letter 
.  Office,"  it  will  be  taken  to  have  reached  A.  unless  he  proves  the  contrary.7 
So,  too,  the  "  Law  List "  *  and  the  "  Medical  Register  "  ^  are  prima  facie 
proof  that  the  persons  whose  names  appear  in  them  are  duly  qualified  lo 
practise  as  a  solicitor  or  medical  man  respecti^■ely.  Again,  a  certified  copy 
of  an  entry  in  the  "  Register  of  Newspaper  Proprietors  "  at  Somerset  House 
is  prima  facie  evidence  of  all  matters  and  things  contained  in  it.^" 

So,  on  a  prosecution  for  perjury  alleged  to  have  been  committed  on  the 
trial  of  an  indictment,  the  fact  of  the  former  trial  may  be  sufficiently  proved 
by  the  production  of  a  certificate  containing  the  substance  and  effect  of 

1  Phip-ps  V.  New  Claridge's  Hotel  (1905),  22  Times  L.  R.  49. 

-   Carpue  v.  L.  ^'  B.  By.  Co.  (1844),  5  Q.  B.  747,  751. 

»  Byrne  v.  Boodle  (1863),  2  H.  &  0.  722. 

^  Wakelin  v.  L.  ^'  S.  W.  Ry.  Co.  (1886),  12  App.  Gas.  41  ;  and  see  Pomfret  v. 
Lancashire  and  Yorkshire  Ry.  Co.,  [1903]  2  K.  B.  718  ;  McDonald  v.  'Banana  " 
Steamship,  [1908]  2  K.  B.  926  ;  Marshall  v.  Owners  of  Steamship  "  Wild  Rose," 
[1910]  A.  C.  486  ;  Kitchenham  v.  Owncr.Hof  S.S.  "  Johannesburg:'  [1911]  A .  C.  417  ;  and 
ante,  p.  497. 
.   ^  See  ante,  p.  653. 

'■  East  Indian  Ry.  v.  Kalidas  Mukerjee,  [1901]  A.  C.  396. 

■   Waithamstotv  U.  D.  C.  v.  Henwood,  [1897]  1  Ch.  41. 

s  23  &  24  Vict.  c.  127,  s.  22. 

3   21  &;  22  Vict.  c.  90,  s.  27. 

10  44  &  45  Yict.  c.  60,  s.  15. 
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the  indictment  and  trial,  purportinir  to  be  sio^ned  by  the  clerk  of  the  Conrt, 
without  proof  of  his  signature  or  official  character.^ 

The  fact  that  a  company  has  carried  on  business  as  such 
is  primij  facie  evidence  that  it  has  been  duly  incorporated.'-^ 

Admissions,  Presumptions,  Estoppels. 

It  is,  however,  not  always  necessary  that  a  party  should 
bring  evidence  to  establish  the  facts  upon  which  he  bases 
his  claim  or  defence.     His  task  is  often  lightened  by — 

(i.)  Admissions  ; 

(ii.)  Presumptions;  and 

(iii.)  Estoppels. 

(i.)  If  a  party  who  has  to  establish  a  fact  can  show  that  it 
has  been  admitted  by  his  opponent,  he  need  do  no  more.  The 
fact  will  be  taken  as  proved,  unless  his  opponent  can  explain 
away  or  destroy  his  admission.  Admissions  are  either  formal 
or  informal.  In  civil  proceedings,  formal  admissions  may 
be  made  on  the  pleadings,  or  in  answer  to  interrogatories  or 
by  a  party's  counsel  or  solicitor^  during  the  litigation  ;  but 
a  prisoner  cannot  as  a  rule  make  any  formal  admission 
other  than  a  plea  of  "  Guilty."  Informal  admissions  may 
be  made  in  any  manner,  in  correspondence  or  conversation 
or  even  by  conduct,  and  at  any  time,  whether  litigation  is 
contemplated  or  not.  Negotiations  held,  or  letters  written, 
*'  without  prejudice  "  cannot,  in  civil  cases,  be  proved  or 
relied  on  in  any  way  as  admissions. 

A  party  is  bound  by  admissions  made  by  himself,  or  by  a  person  who 
is  his  jigent  to  make  them,  or  by  a  person  through  or  under  whom  he 
claims  if  such  person  then  had  the  right  or  title  claimed.  But  as  an 
infant,  lunatic  or  person  of  unsound  mind  cannot  be  bound  by  his  own 
admissions,  so  he  cannot  be  bound  by  any  admission  made  by  any  one  else 
on  his  behalf.* 

A  general  agent  has  authority  to  do  everything  that  such  an  agent 
usually  does  in  the  class  of  business  in  which  he  is  engaged,  and  conse- 
<juently  can  bind  his  principal  by  any  admissions  he  may  have  made  in  the 
usual  course  of  his  dealing.      But  a  particular  agent  can  bind  his  principal 

*  Perjury  Act,  1911  (1  &  2  Geo.  V.  c.  6),  s.  14. 

*  //   V.  Langton  (LSTC,,.  2  Q.  B.  D,  291} ;   R.  v.  May  (1900),  64  J.  P.  o70. 

"  Cntchdl  V.  L.  .5-  ,s'.  \V.  H,/.  (\,.,  [1907]  1  K.  B.  860  ;  Ellis  v.  Allen.  [1914]  1  Cli. 
904.  ^ 

«  See,  for  example,  Stanton  v.  Prrchal  (1865),  24  L.  J.  Ch.  369  ;  and  see  Order  XIX., 
r.  U.  ^         ^ 
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by  an  admission,  only  if  it  be  made  in  the  conrse  of  his  employment  on  the 
particular  matter  upon  which  he  is  engaged,  and  also  within  the  scope  of 
his  authority  therein.  A  person  who  fills  a  representative  character  can 
make  admissions  binding  upon  the  persons  whom  he  represents,  provided 
they  are  made  while  he  sustains  that  character,  and  then  he  personally  is 
not  bound  by  them.     In  any  other  case  he  alone  is  bound. 

(ii.)  It  often  happens  that  if  a  party  proves  certain  facts,  the 
law  will  presume  the  existence  of  another  fact.  This  pre- 
sumption ^  is  not  conclusive ;  the  fact  will  stand  as  proved 
until  the  opposite  party  succeeds  in  disproving  it :  that  is,  a 
presumption  shifts  the  burden  of  proof. 

Thus,  if  a  man  leaves  home  under  circumstances  which  make  it  probable 
that  he  would,  if  alive,  let  his  relatives  or  friends  know  what  had  become 
of  him,  the  law  will  presume  that  he  is  dead,  if  for  seven  years  his  friends 
neither  hear  from  him  nor  of  him.  But  the  law  will  not  presume  that  he 
died  at  any  particular  moment  within  that  period.  Where  two  or  more 
persons,  such  as  husband  and  wife,  perish  in  the  same  catastrophe,  the  law 
will  not  presume  that  any  one  of  them  survived  the  other  or  others.- 

Again,  the  law  will  presume  that  a  public  officer  acted  with  due  authortty 
in  the  capacity  in  which  he  professed  to  act.  Thus,  even  on  a  trial  for 
murder,  it  was  held  that  proof  of  the  mere  fact  that  a  man  had  acted  as  a 
constable  was  sufficient  proof  that  he  was  one.^  Persons  who  have  for  a 
long  time  been  living  together  as  man  and  wife  and  have  been  so  regarded 
by  their  neighbours  will  be  deemed  to  have  been  lawfully  married  until  the 
contrary  is  shown.-*  So,  too,  the  law  will  presume  a  man  to  be  innocent, 
until  he  is  proved  guilty,  of  any  crime  or  of  fraudulent  or  immoral  motives. 
A  transaction  will  always  be  upheld,  unless  fully  proved  to  have  been  done 
Nvith  a  criminal  or  fraudulent  intent. 

But  whenever  a  party  to  an  action  has  been  proved  to  l)e  a  wrongdoer, 
the  Court  will  presume  everything  against  him.  Thus,  if  a  man  takes 
away  another's  jewel,  in  any  action  against  him  in  respect  of  that  taking 
the  jewel  will  be  presumed  to  have  been  of  the  finest  quality,  unless  he 
produces  it,  because  his  ow^n  wrongful  act  is  the  cause  of  its  value  being 
unknown.^ 

There  are  other  presumptions,  such  as  those  relating  to  lost  grants,*^  and 
bills  of  exchange,^  which  will  be  found  dealt  with  in  other  parts  of  this 
work. 

(iii.)  In  some  cases  a  party  to  an  action  will  not  be  allowed 

1  This  word  is  used  hesre  in  the  sense  of  "  rebuttable  presumption  of  law  "  or 
"  prcssumptio  juris." 
-  In  the  gooiU  of  Alsttm,  [1902]  P.  142  ;  In  re  Bruce  (1910),  26  Times  L.  R.  381. 

3  R.  V.  Gordo7i(ll%Q),  1, Leach,  515. 

4  George  v.  rhijer,  [1904]  I  Ch.  456  ;  Lanyhani  v.  Thompson  (1905),  91  L.  T.  680. 

3  Armory  v.  Uelamirie  (1721).  1  Smith,  L.  C,  12th  ed.,  396  ;    Willianmui  v.  Rorer 
Cycle  Co.,  [1901]  2  Ir.  R.  619. 
G  See  ante.,  pp.  5G9,  577,  584,  585. 
'  See  ante,  p.  815. 
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to  set  up,  or  to  attempt  to  prove  at  the  trial,  allegations  which 
are  directly  contrary  to  that  which  has  already  been  decided 
against  him,  or  to  that  which  he  has  himself  deliberately 
represented  to  be  the  fact.  He  is  said  to  be  "estopped." 
Such  an  estoppel  is  binding  not  only  on  the  original  parties, 
but  also  on  all  who  claim  through  or  under  them.  It  must 
be  specially  pleaded  in  a  Defence  or  in  any  subsequent  plead- 
ing, as,  if  not  raised,  it  would  be  likely  to  take  the  opposite 
party  by  surprise. 

There  are  three  kinds  of  estoppel — by  record,^  by  deed,- 
and  by  conduct,  with  the  last  of  which  alone  we  are  here 
concerned. 

If  A.  by  word  or  conduct  induces  B.  to  believe  that  a 
certain  state  of  things  exists,  and  B.  in  that  belief  acts  in  a 
way  in  which  he  would  not  have  acted  unless  he  so  believed, 
and  is  thereby  prejudiced,  then  A.  cannot,  in  any  subsequent 
proceeding  Ijetween  himself  and  B.  or  any  one  claiming  under 
B.,  be  heard  to  deny  that  that  state  of  things  existed.^  But 
A.  will  not  be  estopped  from  averring  the  truth  in  any  other 
proceeding.  The  estoppel  only  arises  in  favour  of  some 
person  whom  A.  has  induced  by  word  or  conduct  to  do  or 
abstain  from  doing  some  particular  thing,  and  who  has  in 
consequence  suffered  loss.  It  makes  no  difference,  so  far 
as  an  estoppel  is  concerned,  whether  A.  made  the  statement 
fraudulently,  negligently  or  through  mere  inadvertence, 
provided  that  he  knew  that  B.  would  rely  upon  it  and 
intended  B.  to  act  upon  it.* 

The  words  may  be  written  or  spoken;  the  conduct  may  be 
any  act,  omission  or  neglect,  provided  it  be  an  omission  to  do 
something  which  A.  ought  to  do — the  neglect  of  some  legal 
duty  which  A.  owes  B. ;  provided  also  that  such  omission  or 
neglect  misleads  B.  and  misleads  him  to  his  prejudice.    Even 

*  See  an.'e,  j;)).  1).".7>  958,  and  jniM.  \>.  132.3. 

*  See  anlp,  \>.  (".77. 

3  This  third  kind  of  estoppel  was  formerly  called  estoppel  in  pais  (i.e.,  ia  the- 
country).  I  he  tuil  plji:i.<i;  \\:ib  ••  w  iniix  dehors  the  instiumeut/',  bcciuiKC  the  estoppel 
depemied  on  niaiteis  (jutside  the  four  corners  of  any  record  or  deed.  Estoppel  by 
conduct  is  a  clearer  phiase  As  to  what  conduct  will  create  an  estoppel,  sec  Pearl 
Mill  Co.  V.  Jry  Tanneni  Co.,  [1919]  1  K.  B.  78. 

«  See  Carr  v.  L.  Ji,-  S.  ^Y.  M,/.  Co.  (1875),  L.  R.  10  C.  P.  .307  ;  Lloyd's  Banh,  Ltd. 
V.  Cooke,  [1907]  1  K.  H.  7'J4  ;  Smith  v.  Proxxer,  [1907]  2  K.  B.  735  ;  Fuller  v.  GlyUr 
J/illt,  Currie  A'  Co..  [1914]  A.  V.  IGS. 
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silence  may  be  sufficient  where  there  is  a  duty  to  speak  and 
where  silence  will  create  an  erroneous  impression  which 
causes  B.  to  alter  his  position  for  the  worse.^ 

III.  Cogency. 
The  value  or  cogency  of  any  particular  piece  of  evidence  is 
quite  a  different  question  from  its  admissibility.-  Until  a 
relevant  fact  has  been  proved  in  the  legitimate  way,  no  one 
can  say  what  weight  should  attach  to  it,  or  w^hether  it  will 
assist  or  convince  the  Court.  It  is  for  the  judge  or  jury  to 
consider  the  evidence  given  on  both  sides  and  to  weigh  it  in 
the  light  of  all  the  circumstances  before  coming  to  a 
conclusion. 

The  whole  object  of  evidence  is  to  create  a  conviction  in  the  mind  of  a 
reasonable  and  practical  man.  He  will  not  require  more  than  what  is 
called  a  "  moral  certainty,"  but  he  will  not  act  upon  a  mere  possibihty. 
He  will  base  his  conviction  upon  the  facts  proved  and  the  inferences  which 
can  be  legitimately  drawn  from  those  facts.  Belief  should  always  be  -*he 
reasonable  result  of  facta  ;  a  theory  should  he  the  true  explanation  of 
actual  experience. 

Different  kinds  of  evidence  have  very  different  probative 
force.  The  law  often  permits  a  fact  to  be  proved  in  several 
ways,  but  wherever  one  way  is  the  usual  and  accepted  mode  of 
proof,  it  would  be  unwise  to  adopt  any  other  method  unless  it 
is  clear  from  the  circumstances  that  it  would  be  unreasonable 
to  expect  the  party  to  prove  the  fact  in  the  usual  way. 

Direct  evidence  differs  greatly  from  circumstantial  evi- 
dence. In  the  former  case,  the  Court  has  only  to  be 
satisfied  that  the  evidence  is  true — the  conclusion  must 
follow.  If  A.  says  "I  saw  B.  strike  C,"  then  he  is  either 
telling  the  truth  or  else  he  is  mistaken  or  lying.  But 
where  a  number  of  circumstances  are  relied  upon  from 
which  the  point  to  be  decided  can  be  inferred,  then  not  only 
has  the  truth  of  each  link  in  the  chain  to  be  tested,  but  the 
Court  must  also  consider  whether  the  chain  of  evidence  is 

.  ^  As  in  Pickard  v.  Sears  (1837),  6  A.  &  E.  469,  where  a  man  stood  by  and  saw  his 
goods  sold  to  a  bond  fide  purchaser.  Cf.  Bristol  Corp.  v.  Sinnotf,  [1918]  1  Ch.  62  ; 
Gasriiigne  v.  Gascu'igne,  [1918]  1  K.  B.  223  :  London  Joint  Stock  Bank  v/Mucmillan 
[1918]  A.  C.  777.     And  see  ante,  pp.  721,  841,  842,  876. 

*  See  the  judgment  of  Jessel,  M.  R.,  in  Taylor  v.  Witham  (1876),  3  Ch.  D..at 
pp.  G07  et  seq. 
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strong  enough — wlietlior  the  desired  inference  can  properly 
1)6  drawn  from  the  facts  established ;  if  a  prisoner  is  to  be 
convicted  of  a  crime  on  circumstantial  evidence,  all  the 
facts  must  be  consistent  with  his  guilt.  It  is  difficult  to 
estimate  the  relative  ])robative  force  of  direct  and  circum- 
stantial evidence.  It  is  always  more  satisfactory  to  have  the 
direct  evidence  of  an  eye-witness,  if  it  can  be  obtained,  but 
when  the  circumstantial  evidence  fits  in  together  and  raises 
a  violent  presumption  of  the  prisoner's  guilt,  circumstantial 
evidence  is  as  cogent  as  direct  evidence.^ 

The  respective  value  of  oral,  documentary  and  real 
evidence  depends  largely  on  the  circumstances  of  each  case. 
Judges  as  a  rule  prefer  to  have  documents ;  juries  like  to 
see  witnesses.  Documents  can  always  be  used  to  check  and 
explain  the  evidence  of  a  witness.  For  instance,  if  the 
l)arties  have  written  to  one  another  about  the  matter  before 
the  dispute  arose,  any  statements  made  in  such  correspon- 
dence are  more  likely  to  be  true  than  oral  statements  made 
for  the  first  time  in  the  witness-box,  as  the  witnesses  are 
now  aware  that  what  they  say  will  influence  the  result,  and 
may  be  biassed  by  the  feehngs  which  the  dispute  has 
engendered.  The  correspondence  which  passed  before  any 
dispute  arose  is  often  the  best  material  for  cross-examination. 
On  the  other  hand,  witnesses  can  show  emotion,  can  explain 
or  contradict  themselves,  add  to  a  statement  or  correct  it. 
But  the  written  word  stands  unaltered  and  unalterable, 
unless  it  can  be  shown  to  be  a  forgery  or  to  have  been 
tampered  with. 

Real  evidence  is  of  great  use,  if  it  is  properly  brought 
before  the  Court.  It  is,  however,  open  to  the  charge  that 
juries  are  apt  to  exaggerate  its  importance.  "  Things  seen 
are  mightier  than  things  heard."  The  production  of  a 
pistol  or  a  blood-stained  garment  may  influence  their  minds 
unfavourably  to  the  prisoner  before  anything  has  been 
])roved  to  connect  it  with  him.  The  non-production  of  a 
material  piece  of  real   evidence  by  the  person  who  is  last 

1  Bee  R.  v.  Burdeil  (1820),  4  B.  &  Aid.  at  p.  161  ;    and  Loveden  v.  Loveden 
(1810),  2  Haggard's  Consistory  Court  Cases,  at  p.  2. 
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known  to  have  been  in  possession  of  it  may  give  rise  to 
comment  or  suspicion,  but  it  will  not  prevent  secondary 
evidence  as  to  it  l)eing  given  by  other  persons  who  had 
previously  seen  it.^ 

In  determining  whether  a  witness  is  telling  the  truth  or  not,  the  jury 
should,  in  the  first  place,  carefully  note  his  demeanour  in  the  box.  If  he 
answers  all  questious  promptly  and  clearly,  whether  they  tell  in  favour  of 
his  side  or  not,  he  is  probably  a  witness  of  truth.  But  if  he  is  now  eager, 
now  affecting  indifference,  now  evasive,  now  exaggerating,  if  he  is  pre- 
cipitate in  answering  questions  which  tell  in  favour  of  one  side,  while  he 
shuffles  or  fences  with  questions  which  tell  the  other  w'ay,  if  he  sometimes 
affects  not  to  hear  or  not  to  understand  questions,  so  as  to  gain  time  to 
prepare  his  answer  to  them,  then  his  evidence  is  probably  unreliable.  But 
it  must  be  remembered  that  a  man  who  has  seldom  given  evidence  before 
finds  himself  in  an  unusual  situation  when  he  enters  the  witness-box,  and 
this  may  affect  his  demeanour  and  create  an  erroneous  impression. 
Deliberate  perjury  is  not  so  common  as  is  usually  supposed,  A  witness 
who  is  a  strong  partisan,  and  therefore  not  willing  to  say  anything  that  will 
tell  against  his  own  side,  will  yet  stop  short  of  inventing  something  which 
tells  in  its  favour.  Moreover,  a  witness  may  have  observed  ■^ry 
inaccurately,  and  consequently  he  is  telling  a  story  untrue  in  fact,  but 
which  he  believes  to  be  true.  Or  by  reason  of  physical  or  mental  disability 
he  may  be  unable  to  express  his  meaning,  and  is  assumed  to  be  shuffling 
and  evasive  when  in  truth  he  is  struggling  to  be  accurate.  Again,  his 
memory  may  be  defective,  and  this  will  necessarily  diminish  the  value  of 
his  evidence,  although  on  any  question  of  dates,  figures,  etc.,  he  will  be 
allowed  to  refresh  his  memory  by  referring  to  any  memoranda  which  he 
made  at,  or  shortly  after,  the  time  of  the  occurrence.^ 

But  the  decision  of  the  question  at  issue  rarely  rests  on  the  evidence  of 
one  man.  His  story  must  be  compared  with  the  story  of  the  other 
witnesses  on  the  same  side ;  it  may  also  be  checked  by  the  documents  in 
the  case  and  the  admitted  facts.  The  evidence  of  the  witnesses  on  the 
other  side  must  be  treated  in  the  same  manner,  and  then  both  sets  of 
evidence  must  be  compared  together  ;  and  in  deciding  which  set  of 
witnesses  is  telling  the  truth  the  jury  must  not  merely  count  heads  :  it  is 
their  duty  to  weigh  the  evidence  and  contrast  it  with  the  inherent 
probabilities  of  the  case.  If  the  witnesses  on  one  side  agree  in  all  material 
points  both  with  one  another  and  with  the  documents  and  things  put 
in  evidence  and  also  with  the  admitted  facts,  then  the  jury  may  safely 
accept  their  evidence  as  true. 

Documents,  on  the  other  hand,  are  less  liable  to  mislead,  provided  they 
come  from  a  proper  source.  But  nothing  is  more  suspicious  than  a  docu- 
ment found  during  a  dispute  in  a  place  where  no  ordinary  individual  would 

1  R.  V.  Hunt  (1820),  3  B.  &  Aid.  566  ;    R.  v.  Francis  (1874),  L.  R.  2  C.  C.  R. 
128. 
*  See  Odgers  on  Pleading  and  Practice,  8th  ed.,  p.  327. 


1114  EVIDENCE. 

have  expected  to  find  it,  or  one  which  is  produced  by  a  person  wlio  has  no 
business  t<t  have  it  in  his  possession. 

Primary  evidence  is  more  reliable  than  secondary  evi- 
dence. Take,  for  instance,  hearsay.  What  a  person  told 
a  witness  may  be  correctly  stated,  but  many  circumstances 
may  diminish  its  value.  The  witness  may  not  have  heard 
properly,  or  he  may  have  misunderstood  or  since  forgotten 
what  was  said,  or  he  may  even  be  inventing  the  conversation. 
The  person  who  is  put  forward  as  the  authority  for  the 
statement  is  not  before  the  Court,  and  therefore  cannot 
be  cross-examined  ;  there  is  nothing  by  which  the  Court 
can  judge  of  his  credibility  or  accuracy.^  A  written  state- 
ment taken  at  the  time  by  a  reliable  person  is  naturally 
better  than  another's  mere  recollection;  the  danger  of 
admitting  secondary  oral  evidence  is  so  great  that  it  is 
excluded  in  all  but  eight  cases  where,  from  the  nature  of 
the  facts,  the  persons  in  question  cannot  give  evidence."^ 
Secondary  documentary  evidence  is  more  readily  admitted, 
for  the  same  considerations  do  not  apply  to  it.  An  accurate 
copy  of  a  document  is  almost  as  valuable  as  the  original. 

1  See  the  remarks  of  Cave,  J.,  in  Scott  v.  Sampson  (1882),  8  Q.  B.  D.  at  pp.  506. 
607. 

2  See  Powell  on  Evidence,  9th  ed.,  pp.  302—359. 


Chapter  X. 

PROCEEDINGS    AFTER    VERDICT. 

Sentence. 
Except  where  the  punishment  is  death,  our  law  does  not 
rigidly  fix  the  sentence  to  be  passed  on  any  convicted  criminal, 
but  leaves  a  large  discretion  to  the  judge.  Only  a  maximum 
penalty  is,  as  a  rule,  prescribed,  and  the  judge  may  award 
any  sentence  which  he  thinks  fit  below  that  maximum.  He 
will  give  due  weight  to  any  recommendation  to  mercy  made 
by  the  jury.  He  may  inflict  fine,  or  imprisonment,  or  penal 
servitude  within  the  limits  prescribed,  and  in  a  few  cases 
also  whipping.^  If  he  decides  to  send  the  prisoner  to  penal 
servitude,  it  cannot  be  for  less  than  three  years.  If  he 
decides  to  pass  a  sentence  of  imprisonment,  it  cannot,  as  a 
rule,  be  for  more  than  two  years  ;  such  imprisonment  may 
now  in  the  case  of  every  indictable  offence  be  with  or 
without  hard  labour.^  In  certain  cases  he  may  order  a 
prisoner  who  is  between  the  ages  of  sixteen  and  twenty-one  to 
be  detained  in  a  Borstal  institution,  and  such  detention  must 
be  for  at  least  two  and  not  more  than  three  years.^  A  convicted 
criminal,  w^ho  is  found  by  the  jury  to  be,  or  who  admits  himself 
to  be,  an  habitual  criminal,  may  in  addition  to  a  sentence  of 
penal  servitude  be  ordered  to  be  detained  as  an  habitual 
criminal  for  not  less  than  five,  nor  more  than  ten,  years.*  In 
almost  every  other  case  no  minimum  is  fixed  by  the  law,  and 
the  judge  may  pass  as  light  a  sentence  as  in  his  judicial 
discretion  he  thinks  right ;  he  may  order  the  prisoner  to 
enter  into  recognizances  to  come  up  for  judgment  when 
called  upon  so  to  do,  or  he  may  deal  with  him  under  the 
provisions  of  the  Probation  of  Offenders  Act,  1907.^ 

^  See  a)ite,  p.  140.     No  person   can  be  sentenced  to  be  whipped  except  under  a 
statutory  enactment :  Criminal  Justice  Administration  Act,  1914,  s.  36  (2). 

*  Criminal  Justice  Administration  Act,  1914,  s.  16  (1)  ;    B.  v.  Gould  C191S),  13  Or. 
App.  R.  144. 

»  See  post,  pp.  1117,  1118. 

*  This  is  called  "  preventive  detention-, ""  seej)ost,  p.  1119. 

*  7  Edw.  VII.  c.  17  ;  see  Oaten  v.  Auty,  [1919]  2  K.  B.  278,  and  post,  p.  lllti. 
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It  is  one  of  the  most  difficult  tasks  which  a  judge  has  to 
perform,  to  determine  the  proper  sentence  to  be  jiassed  on  a 
particular  jjrisoner.  The  punishment  must  be  made  not  only 
to  "  tit  the  crime,"  but  also  to  fit  the  criminal ;  it  should  be 
reformatory  as  well  as  deterrent,  remedial  and  not  vindictive. 
The  previous  histoi  v  of  the  prisoner,  his  education  and 
environment,  and  all  the  surrounding  circumstances  which 
attended  his  criminal  act,  should  be  carefully  considered,  and 
the  punishment  eventually  awarded  should  be  one  which  will 
])uild  up,  and  not  break  down,  his  character  and  strengthen 
whatever  element  of  good  may  be  left  in  him.  Too  short  a 
sentence  is  often  mistaken  leniency,  as  the  good  influences 
of  prison  discipline  have  then  no  time  in  which  to  operate. 

With  such  ends  in  view,  the  Legislature  has  passed 
several  statutes,  the  more  im])ortant  of  which  we  will  proceed 
to  notice  briefly.  Youthful  oftenders,  under  certain  circum- 
stances, may  be  sent  to  a  reformatory  or  to  an  industrial 
school,  or  placed  under  the  care  of  a  probation  officer. 
Probation  officers  are  now  appointed  by  the  justices  of  the 
peace  for  each  petty  sessional  division  ;  they  may  be  of  either 
sex  ;  it  is  their  duty  to  keep  an  eye  on  the  youthful  offender 
or  any  other  person  who  is  placed  in  their  charge  and  to  keep 
him  away  from  bad  company  and  evil  surroundings,  and,  so 
far  as  is  pojssible,  to  bring  every  good  influence  to  bear  upon 
him. 

"  Where  any  person  has  been  convicted  on  indictment  of  any  oflFence 
punishable  with  imprisonment,  and  the  Court  is  of  opinion  that,  having 
regard  to  the  character,  antecedents,  age,  healtli  or  mental  condition  of  the 
person  charged,  or  to  the  trivial  nature  of  the  offence,  or  to  the  extenuating 
circumstances  under  which  the  offence  was  committed,  it  is  inexpedient  to 
inflict  any  punishment,  or  any  other  than  a  nominal  punishment,  or  that  it 
is  expedient  to  release  the  offender  on  probation,  the  Court  may,  in  lieu  of 
imposing  a  sentence  of  imprisonment,  make  an  order  discharging  the 
offender  conditionally  on  his  entering  into  a  recognizance,  witii  or  without 
bureties,  to  be  of  good  behaviour  and  to  appear  for  sentence  when  called  on 
at  any  time  during  such  period,  not  exceeding  three  years,  as  may  be 
specified  in  the  order."^ 

The  Court  may  also  order  the  offender  to  pay  compensation  and  costs. 
The  recognizance  may  bind  him  not  to  associate  with  thieves  and  other 
imdesirable  persons,  and  in  certain  cases  to  abstain  from  intoxicating  liquor 
1  Probation  of  Offenders  Act,  1907,  s.  1  (2). 
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for  a  specified  time.^  The  probation  officer  reports  to  the  Court  on  the 
hehaviour  of  the  offender,  and  if  the  report  is  unsatisfactory,  the  offender 
will  be  brought  before  the  Court  again  and  sentenced  for  the  original 
offence,  or  otherwise  dealt  with.^ 

Another  important  attempt  towards  the  reformation  of 
criminals  was  made  by  the  Prevention  of  Crime  Act,  1908,^ 
which  recognised  and  put  on  a  statutory  basis  what  is  known 
as  "  the  Borstal  system."  That  Act  provides  that  "  where  a 
person  is  convicted  on  indictment  of  an  offence  for  which  he 
is  liable  to  be  sentenced  to  penal  servitude  or  imprisonment, 
and  it  appears  to  the  Court — 

(a)  that  the  person  is  not  less  than  sixteen  nor  more  than 

twenty-one  years  of  age  ;  and 

(b)  that,  by  reason  of  his  criminal  habits  or  tendencies, 

or  association  with  persons  of  bad  character,  it  is 
expedient  that  he  should  be  subject  to  detention 
for  such  term  and  under  such  instruction  and  dis- 
cipline as  appears  most  conducive  to  his  reformation 
and  the  repression  of  crime  ; 
the  Court  may,  in  lieu  of  passing  a  sentence  of  penal  servi- 
tude or  imprisonment,  pass  a  sentence   of  detention  under 
penal  discipline  in  a  Borstal  institution  for  a  term  of  not 
less  than  two  years  nor  more  than  three  j-ears.""'     In  such 
an  institution  the  prisoners  are  not  kept  in  solitary  confine- 
ment ;  they  are  drilled  and  taught  a  trade,  and  every  effort 
is  made  to  lit  them,  both  morally  and  physically,  for  honest 
work  at  the  end  of  the  period  of  detention. 

Before  passing  such  a  sentence,  the  Court  must  consider  any  report  or 
representations  by  or  on  behalf  of  the  Prison  Commissioners  as  to  the 
suitability  of  the  case  for  treatment  in  a  Borstal  institution  ;^  and  it  must 
be  satisfied  that  the  character,  state  of  health,  and  mental  condition  of  the 

^  Probation  of  Offenders  Act,  1907,  s.  2.  See  further,  as  to  probationers,  ss.  7,  8 
and  9  of  the  Criminal  Justice  Administration  Act,  1914  ;  II.  v.  Davies,  [1909]  1  K.  B. 
892. 

2  Courts  of  summary  jurisdiction  have  even  greater  power  ;  they  may,  with- 
out proceeding  to  conviction,  either  discharge  the  offender  conditionally  on  his 
entering  into  a  recognizance  and  hand  him  over  to  a  probation  officer,  or  discharge 
him  unconditionally,  although  a  technical  offence  has  been  proved. 

3  8  Edw.  VII.  c.  59. 

^  If>..  s.  1  (1),  as  amended  by  s.  11  (1)  of  the  Criminal  Justice  Administration  Act, 
1914. 

*  This  report  is  usually  made  by  the  governor  of  the  prison  in  which  the  prisoner 
is  confined  while  awaiting  trial.     See  B.  v.  Watkins  (1910),  74  J.  P.  382. 
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ofPender,  and  the  other  circumstances  of  the  case,  are  such  that  he  is  likely 
to  profit  hv  the  instruction  and  discipline  suggested. 

Every  person  sentenced  to  detention  in  a  Borstal  institution  will,  on  the 
.expiration  of  the  term  of  his  sentence,  remain  for  a  further  period  of  one 
year  under  the  supervision  of  the  Prison  Commissioners.^  At  Borstal, 
Lincoln,  Aylesbury  (for  females),  Wormwood  Scrubljs,  and  several  other 
selected  prisons  the  full  Borstal  system  is  in  operation,  and  lads  under 
sentence  of  detention  will  l)e  sent  to  one  or  other  of  these  prisons. 
Prisoners  who  are  sentenced  to  less  than  twelve  months  are  not  sent  to 
such  an  institution,  because  it  is  found  tliat,  generally  speaking,  little  can 
be  effected  iu  less  than  that  time ;  but  at  every  local  prison  a  juvenile- 
adult  class  has  been  formed  for  lads  between  the  ages  of  sixteen  and 
twenty-one,  irrespective  of  length  of  sentence,  and  the  methods  of  the 
Borstal  system  are  applied  in  these  classes  as  far  as  the  length  of  the 
sentences  and  the  size  of  the  classes  permits.  Aliens  are  not,  as  a  rule, 
selected  for  the  Borstal  system,  unless  good  reasons  exist  in  any  parti- 
cular case  and  no  expulsion  order  has  been  recommended  by  the  Court. 
Other  prisoners  not  regarded  as  suitable  subjects  for  the  Borstal  system 
are  : — 

(a)  Young  prisoners  whose  previous  character  is  good  and  who  might 

suffer  more  by  association  with  recidivists  and  "  hoohgans  "  than 
they  would  gain  by  the  special  training. 

(b)  Lads  in  bad  health  or  of  poor  physique,  who  are  unfit  for  drill  and 

hard  work. 

(c)  Lads  who  in  a  reformatory  school  or  when  previously  under  Borstal 

treatment  have  had   a  chance  of  reform   and  have  failed  to 
profit  by  it. 

If  an  alien  has  been  convicted  of  a  crime,  the  Court  may 
recommend  the  Home  Secretary  to  expel  him  from  the  king- 
dom, and  at  the  same  time  either  sentence  him  to  a  period 
of  imprisonment  or  merely  order  him  to  be  detained  until 
the  pleasure  of  the  Home  Secretary  be  known. ^  If  an  expul- 
sion order  is  made  and  the  alien  disobeys  it,  he  will  be 
deemed  to  be  a  rogue  and  vagabond,  and  may  be  imprisoned 
for  three  months  with  hard  labour.^ 

An  habitual  drunkard,  who  has  been  convicted  of  a  crime, 
may,  subject  to  certain  conditions,  be  sentenced  to  be 
detained  in  a  certified  reformatory  for  inebriates.'* 

»  8  Kflw.  VII.  c.  5y,  B.  fi  (1),  ap  amended  by  4  A:  5  Geo.  V.  c.  58,  s.  11  (2).  See  JR. 
V.  Orhide  (r.tl'.i),  14  ('r.  App.  It.  r.5. 

'  .">  Kdw.  VII.  c.  13.  8.  :J  ;  and  si-e  9  vS:  10  Geo.  V.  <•.  ;i2. 

*  lb.,  ss.  3  (2),  7  ;    see  ante,  p.   23H. 

'  Inebriates  Act,  181)8  (61  &  62  Vict.  c.  60),  ss.  1,  2  ;  R.  v.  5r»^^«,  [1909]  1 
K.  B.  381  ;    and  see  ante,  p.  23(i. 
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Greater  severit}'  is  properly  shown  towards  hardened 
offenders.     Any  person,  who — 

(a)  since  he  was  sixteen  years  old  has  been  three  times 

convicted  of  a  crime ^  (not  including  the  one  on  which 
he  awaits  sentence),  and  "is  leading  persistently  a 
dishonest  or  criminal  life,"  or 

(b)  has   on  a   previous   occasion   been   found   to  be  an 

habitual  criminal  and  sentenced  as  such,'^ 
is  deemed  to  be  an  habitual  criminal.^  In  other  words,  an 
habitual  criminal  is  one  w^ho  has  adopted  crime  as  a 
profession  and  whose  ordinary  mode  of  life  is  criminal, 
and  not  one  whose  offences,  though  frequent,  are  of  merely 
an  occasional  or  trivial  character. 

Where  such  a  person  is  convicted  on  indictment  of  a 
crime, Vand  subsequently  admits  that  he  is,  or  is  found  by 
the  jury  to  be,  an  habitual  criminal,  and  the  judge  passes 
upon  him  a  sentence  of  penal  servitude,  he  may,  if  he  deems 
it  expedient  for  the  protection  of  the  public  that  the  offender 
should  be  further  detained,  add  to  the  sentence  a  period, 
not  exceeding  ten,  nor  less  than  five  years,  of  what  is 
called  "preventive  detention.""^ 

But  the  sentence  passed  in  court  on  a  criminal  is  not  the  only  punish- 
ment which  he  suffers  from  his  conviction.  His  character  is  ruined  ;  his 
reputation  has  become  such  that  he  will  have  great  difficulty  in  obtaining 
employment  in  future.  Moreover,  there  are  many  cases  in  which  a 
conviction  involves  professional  or  other  disqualifications  ;  e.g.,  any  one 
convicted  of  felony  is  permanently  disqualified  from  holding  a  licence  under 
the  Intoxicating  Liquor  Licensing  Acts.  There  are  many  other  disquali- 
fications which  depend  on  the  nature  of  the  sentence  passed  upon  him. 
Lender  section  2  of  the  Forfeiture  Act,  1870,^  a  conviction  of  felony  followed 
by  a  sentence  of  death,  or  of  penal  servitude,  or  of  any  term  of  imprisonment 
with  hard  labour,  or  of  imprisonment  for  a  term  of  more  than  twelve  months, 
with  or  without  hard  labour^  vacates  any  military  and  naval  office  or  any 
civil  office  under  the  Crown  or  other  public  employment,  or  any  ecclesi- 
astical benefice,  or  any  place,  office  or  emolument  in  any  university,  college 
or  other  corporation,  which  the  prisoner  may  at  the  time  be  holding.  A 
conviction  of  felony,  followed  by  any  such  sentence,  also  forfeits  any  pension 
or  superannuation  allowance  payable  l)y  the  public,  or  out  of  any  public 

^  Asdefined  in  the  schedule  to  the  Prevention  of  Crimes  Act,  1908  (8  Edw.  VII.c.  5P). 

2  See  E.  V.  Davi-,  [1917]  2  K.  B.  85:.. 

»  8  Edw.  VII.  c.  59,  s.lO  (2). 

'  lb.,  s.  10  (1). 

'  33  &  34  Vict.  c.  23,  s.  2. 
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fund.  The  prisoner  at  tlie  same  time  becomes  incapable  of  holding;  any  of 
the  offices  mentioned  above,  or  of  being  elected  or  sitting  or  voting  as  a 
member  of  either  House  of  Parliament,  or  of  exercising  any  right  of 
suflVage  or  other  parliamentary  or  municipal  franchise  whatever  within 
England,  "Wales,  or  Ireland  ;  but  this  disability  lasts  only  until  he  has 
served  his  full  sentence. 

Besides  determining  the  amount  of  ihe  punishment  which  the  prisoner 
is  to  undergo,  the  judge  is  sometimes  called  upon  to  make  an  order  as  to 
certain  minor  matters.  The  property  in  stolen  goods,  as  we  have  seen,^ 
does  not  as  a  rule  pass  from  the  owner,  but  even  if  it  has  done  so  in 
consequence  of  a  sale  in  market  overt  or  otherwise,  it  re- vests  on  the 
conviction  of  the  offender.-  In  all  cases  of  theft  and  embezzlement  (but  not  of 
false  pretences)  the  Court  has  power,  if  the  prisoner  is  convicted,^  to  save  the 
owner  from  the  trouble  and  uncertainty  of  a  lawsuit  by  ordering  the  goods 
to  be  restored  to  him  on  such  terms  as  it  thinks  just.^  This  is  called  a 
"restitution  order."  But  since  the  Criminal  Appeal  Act,  1907,  the 
re-vesting  of  the  property  and  the  operation  of  such  an  order  are  suspended 
for  ten  days  after  the  conviction  ;  and  if  notice  of  appeal  is  given  within 
that  time,  then  the  suspension  subsists  until  the  appeal  is  disposed  of.^ 
A  restitution  order  does  not,  however,  operate  as  an  adjudication  upon 
the  ownership  of  the  goods  in  question  ;  the  judge  simply  orders  them  to 
be  handed  to  the  owner.  Whether  any  order  is  made  or  not  in  the 
criminal  Court,  it  is  open  to  any  one  who  claims  to  be  the  real  owner  to 
bring  an  action  in  a  civil  Court  to  establish  his  right,  and  the  order  has  no 
bearing  whatever  on  the  merits  of  that  claim  ;  nor  does  the  conviction  of 
the  prisoner  create  any  estoppel  in  a  subsequent  civil  case,  as  the  parties  are 
not  identical.^  If  the  Court  orders  the  goods  to  be  restored  to  their  owner, 
it  can,  if  it  tiiinks  fit,  compensate  any  person  in  whose  possession  they  were 
found  out  of  any  money  found  on  the  prisoner  which  it  has  reason  to  believe 
to  be  the  proceeds  of  the  theft.' 

If  the  prisoner  is  convicted  of  felony  the  Court  may,  upon  the  applica- 
tion of  any  person  aggrieved,  immediately  after  the  conviction  "  award  any 
sum  of  money,  not  exceeding  £100,  by  way  of  satisfaction  or  compensation 
for  any  loss  of  property  suffered  by  the  applicant  through  or  by  means  of 
the  said  felony,  and  the  amount  awarded  for  such  satisfaction  or  compensa- 
tion shall  be  deemed  a  judgment  debt"  ^  and  is  recoverable  accordingly. 
A  similar  ix)wer  exists  where  a  prisoner  is  bound  over  under  the  Probation 
of  Offenders  Act,  1907,  but  the  limit  in  this  case  is  £10.^ 

»  See  iinte,  pp.  21,  71)8,  799. 

=>  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71),  s.  24  (1).  This  does  not  apply  to 
goods  obtained  by  fraud  or  other  wrongful  means  short  "of  larceny  :    s.  2i  (2). 

•  If  acquitted,  the  prisoner  has  a  right  to  retain  any  goods  which  he  is  charged 
with  stealing  or  receiving  which  were  in  his  possession. 

*  See  24  iV:  2."»  Vict.  c.  96,  s.  100.  I'he  Court  can  also  deal  with  any  proceeds  of  the 
stolen  property  found  in  the  possession  of  the  prisoner:  R.  v.  Justices  of  Central 
f'rimimil  fourt  riH«6).  IH  Q.  B.  D.  314. 

•  7  Edw.  VII.  c.  23,  8.  6. 

*  .'^Ce  ante,  p.  W>'.). 

''   It.  V.  JiixlirPH  of  ihr  Crntral  f'ri»iiitul  (''ojirt,  .luvi-n. 
"   33  &  34  Vict.  c.  23,  s.  4. 
9   7  Edw.  VII.  c.  17,  3.  1  (3). 
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At  the  end  of  the  trial  the  Court  usually  makes  an  order  that  the  costs 
of  the  prosecution  shall  be  paid  out  of  the  funds  of  the  county  or  county 
borough  in  which  the  offence  was  alleged  to  have  been  committed,^  but  the 
expenses  of  witnesses  who  are  only  called  as  to  the  prisoner's  character  are 
not  paid  uidess  the  Court  makes  a  special  order  to  that  effect.^  The  officer 
of  the  Court  assesses  the  amount  of  such  costs,  but  in  doing  so  he  must 
have  regard  to  the  regulations  made  by  the  Home  Secretary.^ 

If  witnesses  for  the  defence  have  been  called  at  petty  sessions  and  bound 
over  to  appear  at  the  trial,  their  expenses  will  be  paid  in  the  same  manner 
as  if  they  were  witnesses  for  the  prosecution,  unless  expressly  disallowed  by 
the  Court  at  the  trial.  The  costs  of  the  defence  will  be  paid  out  of  public 
funds  in  one  case  only — where  the  prisoner  has  been  granted  a  certificate 
for  legal  aid  under  the  Poor  Prisoners'  Defence  Act,  1903.* 

In  all  cases  of  indictable  oifences,  the  Court  now  has  power,  in  addition 
to  any  punishment  it  may  inflict,  to  order  a  prisoner  who  has  been  con- 
victed to  pay  the  costs  of  the  prosecution.^  Payment  of  such  costs,  as  a 
rale,  falls  primarily  on  the  public  funds,  but  the  county  or  county  borough 
can  recover  the  amount  of  such  costs  from  the  prisoner  when  such  an  order 
has  been  made  on  him.  The  Court  also  has  power  to  impound  any  money 
found  on  the  prisoner  when  arrested  and  apply  it  towards  payment  of 
those  costs.**  ^ 

In  certain  cases,  a  prisoner  who  has  been  acquitted  can  obtain  an  order 
from  the  Court  that  the  prosecutor  shall  pay  the  costs  of  the  defence.'^ 
These  cases  are : — 

(i.)  indictments  or  informations  for  libel ; 

(ii.)  offences  under  the  Corrupt  Practices  Acts  ;^ 

(iii.)  offences  against  the  Merchandise  Marks  Acts,  1887 — 1894  ;  ^ 

(iv.)  any  case  where  the  justices  have  dechned  to  commit  for  trial  and 
the  prosecutor  has  insisted  on  being  bound  over  under  the  Vexatious 
Indictments  Act,  1859,^"  to  prefer  an  indictment  against  the  accused. 
The  cases  to  which  the  Vexatious  Indictments  x\ct,  1859,  applies  are  as 
follows  : — 

Under  the  Vexatious  Indictmeuts  Act  itself — 
Perjury  and  subornation  of  perjury. 
Conspiracy. 
Obtaining  money  or  goods  by  false  pretences. 

1  Costs  in  Criminal  Cases  Act,  1908  (8  Edw.  VII.  c.  15),  ss.  1,  4.  The  same 
order  can  be  made  where  the  prisoner  for  some  reason  is  not  tried  on  any  charge 
for  which  he  was  committed  :    ib.,  s.  7. 

2  lb.,  s.   1  (4). 

3  Jb.,  s.  5. 

*  3  Edw.  VII.  c.  38  ;    see  ante,  p.  !U.5(}. 
«  8  Edw.  VII.  c.  15,  s.  6  (1). 

6  Ib.  s.  6  (1),  (5). 

7  8  Edw.  VII.  c.  15,  s.  6  (2).  The  justices  at  petty  sessions  in  dismissing  a  ch^ge 
of  an  indictable  offence  may,  if  they  think  the  charge  was  not  brought  bond  pde, 
order  that  the  prosecutor  shall  pay  the  costs  of  the  defence.  If  these  costs  amount 
to  more  than  £25,  an  appeal  lies  to  Quarter  Sessions. 

8  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102)  ;  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51). 

9  50  &  51  Vict.  c.  28  ;   54  &  55  Vict.  c.   15  ;  57  &  58  Vict.  c.  19. 

10  22  &  23  Vict.  c.  17. 
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Indecent  assault. 
Keeping  a  <li.sorderly  house. 
Otfenees  under  any  of  the  following  statutes  : — 

The  Debtors  Act,  l.sG;>,  as  amended  by  the  Bankruptcy  Acts,  1883 

and  1800  ; 
The  Libel  Act,  1881  ; 

The  Criminal  Law  Amendment  Act,  1885  ; 
The  [Merchandise  Marks  Act,  1887  ; 
The  Prevention  of  Corruption  Act,  1906,  s.  2  ; 
The  Punishment  of  Incest  Act,  1908,  s.  i  (I)  : 
The  Children  Act,  1908,  Part  II.,  s.  35  ; 
The  Perjury  Act,  1911,  s.  11  ;  and 
The  Bankruptcy  Act,  1914,  s.  164  (3). 

AppCdJ. 

After  verdict  has  been  given  the  prisoner  can  no  longer 
move  to  quash  the  indictment.^  But  he  can  at  any  time 
after  the  verdict  and  before  judgment  move  in  arrest  of 
judgment  on  any  objection  which  appears  on  the  face  of  the 
record.  It  is  still  open  to  the  judge,  if  he  thinks  fit,-  to 
state  a  special  case,  as  was  frequently  done  in  the  days 
before  the  Court  for  Crown  Cases  Keserved  was  abolished. 
But  now  the  most  usual  course  is  for  a  convicted  person  to 
appeal  to  the  Court  of  Criminal  iVppeal,  which  came  into 
existence  on  April  19th,  1908.^ 

Prior  to  this  date  a  prisoner  convicted  on  indictment  had 
no  right  of  appeal  on  a  question  of  fact,  nor  as  to  the  amount 
of  his  sentence.  And  as  to  any  point  of  law,  nothing  in  the 
nature  of  an  appeal  was  open  to  him,  unless  he  could  induce 
the  judge  to  state  a  case,  i.e.,  to  state  the  facts  on  which  the 
point  of  law  arose,  for  the  opinion  of  the  Court  for  Crown 
Cases  Reserved.  This  the  judge  might  refuse  to  do  ;  and  if 
he  did  refuse,  no  Court  had  power  to  compel  him  to  do  so. 

The  Court  of  Criminal  Appeal  consists  of  the  judges  of  the 
King's  Bench  Division  of  the  High  Court."*     The  Lord  Chief 

^  See  fiiitr,  p.  107.3. 

*  Criminal  Appeal  Act,  1007  (7  Edw.  VII.  c.  23),  s.  14  (4);  E.  v.  Turner,  [1910] 
1  K.  B.  310.  Tliu  Court  of  Criminal  Appeal  has  now  power  to  "require  a  case  to 
be  stated  "  (s.  20  (4)  )  ;    formerly  it  could  only  be  rieservcd  at  the  will  of  the  judge. 

*  7  Edw.  VII.  c.  23,  S3.  1,  23  "(3).  Writs  of  error  and  motions  for  new  trials  are 
abolished  :    s.  20  (1). 

*  lb.,  s.  1  (1).  Tis  amended  by  the  Criminal  Appeal  (Amendment)  Act,  1908 
(8  Edw.  VII.  c.  46),  8.  1. 
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Justice  is  the  President.  Three  judges  form  a  quorum,  and 
the  number  of  judges  present  must  be  an  uneven  one.  The 
Court  can  sit  in  two  or  more  divisions,  if  the  Lord  Chief 
Justice  so  directs.  Unless  the  Court  thinks  it  desirable  to 
deliver  separate  judgments  in  any  case  where  a  question  of 
law  is  to  be  determined,  only  one  judgment  is  delivered 
and  that  by  the  President  of  the  Court  or  by  such  member 
of  the  Court  as  the  President  may  direct.^ 

This  Court  has  jurisdiction  to  hear  appeals  in  the  case 
of  a  conviction "  on  any  indictment,  or  in  the  case  of  a 
conviction  on  a  criminal  information  or  on  a  coroner's 
inquisition,  or  in  any  case  where  a  person  is  dealt  with  by  a 
Court  of  Quarter  Sessions  as  an  incorrigible  rogue  under  the 
Vagrancy  Act,  1824,^  It  has  no  jurisdiction  "  in  the  case  of 
convictions  on  indictments  or  inquisitions  charging  any  peer 
or  peeress,  or  other  person  claiming  the  privilege  of  peerage, 
with  any  offence  not  now  lawfully  triable  by  a  Court  of 
Assize;"*  for  such  matters  must  be  decided  by  the  House 
of  Lords.  Nor  in  the  case  of  indictments  for  non-repair  or 
obstruction  of  highways,  public  bridges  or  navigable  rivers, 
which  are  criminal  only  in  form ;  such  appeals  will  be  tried 
by  the  Civil  Appeal  Court.^ 

The  prisoner  has  an  unfettered  right  of  appeal  on  any 
question  of  law.-  Again,  from  the  verdict  of  the  jury  on  any 
question  of  fact,  or  from  the  decision  of  the  Court  on  any 
question  of  mixed  law  and  fact,  the  prisoner  can  appeal 
provided  he  obtains  either  the  leave  of  the  Court  of  Criminal 
Appeal,  or  a  certificate  from  the  judge  who  tried  the  case  that 
it  is  a  fit  case  for  appeal."^  Lastly,  the  prisoner  has  a  right 
to  appeal  against  the  sentence  passed  upon  him,  provided 
he  first  obtains  the  leave  of  the  Court  of  Criminal  Appeal.^ 


1  7Edw.  VII.  c.  23,  s.  1  (5). 

^  A  special  verdict  "  Guilty,  but  insane,''  is  an  acquittal,  nor,  a  conviction  ;  hence 
the  prisoner  cannot  appeal :  Felstcad  v.  R..  [1914  ;  A.  C.  o34  ;  B.  v.  Taylor,  [191o  \  2 
K.  B.  709. 

^  5  Geo.  IV.  c.  83. 

*  7  Edn-.  VII.  c.  23,  s.  20  (2);  R.  v.  Hausmaun,  [1909]  W.  X.  198. 

■5  Ih..  s.  20  (3).  Appeal  in  such  cases  lies  to  the  Civil  Court  of  Appeal  as  if  the 
conviction  were  a  judgment  in  a  civil  action. 

6  lb.,  s.  3  (a). 

'    lb.,  s.  3  (b). 

8  Jb..   s.  3  (c)  ;    R.  V.  Sidlow  (1908),  72  J.  P.  391. 
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This  power  exists  when  the  prisoner  has  pleaded  guilty,  as 
well  as  when  he  has  been  found  guilty  by  the  jury/  But  it 
is  not  always  wise  for  the  prisoner  to  exercise  it,  as  on  such 
an  appeal  the  Court  may,  if  it  thinks  lit,  quash  the  sentence 
appealed  against  and  inflict  a  more  severe  one.^  A  person 
sentenced  to  a  term  of  preventive  detention  may — without 
leave — appeal  against  his  sentence  ;  ^  and  so  may  a  person 
sentenced  to  detention  in  a  Borstal  institution.*  The  Court 
may  grant  the  appellant  bail  pending  the  hearing  of  the 
appeal,''  and  the  Registrar  of  the  Court  has  power,  in  a 
proper  case,  to  expedite  the  hearing. 

On  the  hearing  of  an  appeal  on  any  question  of  law 
or  fact  the  Court  may  quash  the  conviction  on  any  of  the 
grounds  on  which  a  verdict  may  be  set  aside  in  civil  cases,^ 
e.g.,  that  the  verdict  is  unreasonable,  or  that  it  cannot  be 
supported  on  the  evidence  laid  before  the  Court,  or  that  on 
any  ground  there  has  been  a  miscarriage  of  justice.' 
The  quashing  of  a  conviction  by  the  Court  of  Criminal 
Appeal  puts  the  accused  in  the  same  position  for  all 
purposes  as  if  he  had  been  acquitted  by  the  jury.®  But 
the  Court  may,  if  it  thinks  fit,  enter  a  verdict  of 
"Not  Guilty,"  thus  preventing  a  person,  now  adjudged 
to  be  innocent,  remaining  recorded  as  a  criminal.  80, 
too,  if  the  prisoner  has  been  convicted  of  the  offence 
charged  against  him  in  the  indictment,  and  the  jury 
could  on  the  indictment  have  found  him  guilty  of  some  other 
offence,^  and  it  is  clear  from  their  verdict  that  they  must 
have  been  satisfied  of  facts  which  proved  him  guilty  of  that 
other  offence,  the  Court  of  Criminal  iVppeal  may  substitute 
for  the  verdict  found  by  the  jury  a  verdict  of  Guilty  of  that 
other  offence,  and  pass  any  sentence  which  is  warranted  in 
law  for  that   other  offence,  provided  it  is  not  of  gi'eater 

1  B.  V.  Ettridfje,  [1909]  2  K.  B.  24. 
«  7  Edw.  VI].  c.  23,  8.  4  (3). 

»  Prevention  of  Crime  Act,  1908  (8  Edw.  VII.  c.  59)    s    11 
«  4  itoGetf.  V.  c.  r)8.  8.  1(1  O'.). 
6  7  Kdw.  Vn.  c.  23.  s.  H  (2). 
8  See/w.f^  pp.  13:H  — 1334. 

'  lb.,  s.  4.     In  such  cases  the  prisoner  has  a  right  to  be  present  at  the  hearing 
of  the  appeal  if  he  so  wishes  :    s.  11  (1),  and  R.  t.  Dmilcavey,  [19091  1  K.  B.  200. 
•♦  Jl.  V.  /fun-on  iSo.  2).  [1914]  2  K.  M.  :.7u.  ■• 

»  See  ante,  p.  1083. 
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severity  than  the  sentence  passed  in  the  Court  below.^ 
Thus,  where  the  prisoner  had  been  convicted  of  murder  and 
sentenced  to  death,  the  Court  ordered  a  verdict  of  man- 
slaughter to  be  entered  and  sentenced  him  to  four  years' 
penal  servitude.- 

Provisions  are  inserted  in  the  Act  to  prevent  unnecessary 
and  frivolous  appeals.  In  the  first  place,  as  we  have  seen, 
leave  to  appeal  is,  in  most  cases,  necessary.  Moreover,  the 
detention  of  a  prisoner  pending  appeal  does  not  count  as  a 
part  of  the  sentence  passed  upon  him  below  ;  and,  as  we 
have  just  seen,  the  Court  can  increase  the  sentence — a 
power  which  in  a  proper  case  it  will  exercise.  The  Court 
has  also  power  to  dismiss  an  appeal  where  there  has  been 
no  substantial  miscarriage  of  justice^  in  the  inferior  Court, 
though  the  appellant  may  strictly  be  right  in  point  of  law. 
But  where  a  substantial  miscarriage  of  justice  has  occurred, 
the  Court  must  quash  the  conviction  and  cannot  order  a 
new  trial,  though  the  prisoner  may  be  obviously  guilty. 

The  proviso  in  section  4  (1)  of  the  Act  does  not  enable  tlie  Court  to 
"  substitute  itself  for  the  jury  and  find  the  facts  which  are  necessary  to 
support  the  conviction.  The  proviso  is  intended  to  apply  to  a  case  in 
which  the  evidence  is  such  that  the  jury  must  have  found  the  prisoner 
guilty  if  they  had  been  properly  directed.  It  does  not  apply  where  the 
evidence  leaves  it  in  doubt  whether  they  would  have  so  found."  ^ 

Where,  therefore,  any  question  of  fact  has  been  tried  by  the  jury,  the 
Court  will  not  reverse  the  conclusion  at  which  it  has  arrived,  unless  no 
honest  jury  could  reasonably  have  come  to  that  conclusion.  Where  the 
evidence  before  the  jury  bears  both  ways,  and  there  was  material  upon 
which  the  jury,  if  they  believed  it,  could  properly  find  a  verdict  of  Guilty, 
the  Court  will  refuse  to  disturb  it.^ 

Unless  a  Government  department  or  a  private  prosecutor 
undertakes  to  support  the  conviction,  the  duty  of  appearing 
for  the  Crown  rests  on  the  Public  Prosecutor.  The  conduct 
of  the  appeal  lies  on  the  appellant,  but  the  Court  has  power,  if 

1  S.  5  (2)  of  the  Criminal  Appeal  Act,  19U7. 

2  B.  V.  Hopper,  [1915]  2  K.  B.  431. 

^  As  to  what  is  a  substantial  miscarriage  of  justice,  see  E.  v.  Rodley,  [1913]  3  K.  13. 
468  ;  R.  V.  Kura,'<ch.  [1915]  2  K.  B.  749. 

■»  Per  eur.  in  E.\.  Dyson,  [1908]  2  K.  B.  at  p.  457  :  cf .  i?.  v.  Wann  (1912),  107 
L.  T.  4(52.  . 

«  Unless  fresh  evidence  is  forthcoming  in  support  of  the  defence  :  see  post, 
p.  1127. 
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his  means  are  insufficient,  toassign  him  coimseland  solicitor, 
or  counsel  only,  at  any  stage  of  the  appeal.^  In  cases  where 
the  appeal  is  against  sentence  only,  no  legal  aid  will  be 
assigned  unless  special  cause  is  shown.-  In  order  that  the 
whole  facts  should  be  properly  laid  before  the  Court  at  the 
hearing  of  the  ai)peal,  it  is  provided  that  upon  the  trial  of 
any  i)erson  at  Quarter  Sessions  or  Assizes  the  evidence,  the 
arguments  and  decision  upon  points  of  law,  the  summing  up 
of  the  judge,  the  verdict  of  the  jury,  and,  if  the  prisoner  be 
found  guilty,  the  speeches  and  evidence  as  to  his  character, 
and  the  sentence,  must  be  taken  down  by  the  official  short- 
hand writer,  so  that  an  accurate  record  of  the  proceedings 
can  be  laid  before  the  Court  of  Criminal  Appeal,  if  an  appeal 
is  entered.^  This  provision,  however,  is  only  directory  and 
not  mandatory ;  so  that,  if  the  trial  takes  place  in  the  absence 
of  a  shorthand  writer,  the  trial  is  valid — if  the  prisoner  is 
acquitted,  he  cannot  be  tried  again  ;  if  he  is  convicted,  his 
conviction  cannot  be  quashed  on  that  ground.^ 

The  Act  and  the  Rules  [made  under  it  provide  machinery  for  the  pro- 
duction before  the  Court  of  the  evidence  given  at  the  trial  and  also  of 
fresh  evidence  where  admissible. ^  Thus,  the  judge  or  chairman  who 
presided  at  the  trial  must  on  request  furnish  to  the  Registrar  a  c<'py  of  his 
notes,  and  also  a  report  on  the  case  generally  or  on  any  point  tirising  in  it.'' 
The  Registrar  is  charged  with  the  duty  of  procuring  in  pi-upt-r  form  all 
documents,  exhibits  and  things  put  in  evidence  in  the  Court  below."  And 
the  Court  has  power  to — 

(a)  order   the    production  of    any   document,  exhibit  or  oher  thing 

connected  with  the  proceedings; 

(b)  order  any  witnesses  Avho  would  have  been  compellable  witm-sscs  at 

the  trial  to  attend  and  be  examined  before  the  Court,  wliether 
they  were  or  wei-e  not  called  at  the  trial ; 

(c)  receive  the  evidence,  if   tendered,  of  any  witness  (including  tin- 

appellant)  who  is  a  competent  but  not  com[iel!able  \\itn'ss,  and. 
if  the  appellant  makes  an  application  for  the  pui}ioR',  of  the 
husband  or  wife  of  the  appellant,  in  cases  where  the  » v.d«nce  of 
the  husband  or  wife  could  not  have  been  given  at  the  tii;<l  except 
on  such  an  application  ; 

»  7  Edw.  VII.  c.  23,  s.  10. 

2  R.  V.  Crowley  (1008),  72  .T.  V.  270. 

•  lb.,  B.   16. 

*  It.  V.  Elliott  (No.  2)  (1909),  100  L.  T.  970  ;    It.  \.  Ruttcr  (1909).  73./.  I'.  12. 
«  lb.,  ss.  8,  9,  15,   16,  and  Criminal  Apnoal  Riilos,  1908. 

"   lb.,  s.  8  ;    rules  14,  15. 
7  Ih.,  p.  1.-,  (1);  rules  20,  :{i. 
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(d)  order  any  question  involving^  prolonged  examination  of  documents 

or  accounts,  or  any  scientific  or  local  investigation,  to  be  referred 
for  inquiry  and  report ; 

(e)  appoint  any  person  with  special  expert  knowledge  to  act  as  assessor 

to  the  Court  ; 
and  exercise  in  relation  to  the  proceedings  of  the  Court  any  other  powers 
which  may  for  the  time  being  be  exercised  by  the  Court  of  Appeal  on 
appeals  in  civil  matters,  and  issue  any  warrants  necessary  for  enforcing 
the  orders  or  sentences  of  the  Court :  Provided  that  in  no  case  shall  any 
sentence  be  increased  by  reason  of  or  in  consideration  of  any  e\-idence 
that  was  not  given  at  the  trial.  ^ 

The  judge  of  the  Court  below  can  make  orders  as  to  the  custody  of  the 
documents  and  exhibits  in  the  case.-  Copies  of  the  documents  or  exhibits 
can  be  obtained  by  the  appellant  or  respondent  on  payment  according  to  a 
fixed  scale.^  Provision  is  also  made  for  the  summoning  of  witnesses  ;  *  and 
the  prosecutor,  although  he  may  have  declined  to  support  a  conviction  or 
sentence,  must  give  such  assistance  in  his  power  as  the  Court  or  Director 
of  Public  Prosecutions  may  require  of  him.^ 

Fresh  evidence  can  only  be  adduced  by  leave  of  the  Court.  The 
names  of  the  witnesses  and  the  nature  of  the  evidence  must  be  stated — 
and  should  strictly  be  before  the  Court  on  affidavit — when  the  application 
is  made.*^  The  leave  is  limited  to  the  witnesses  or  documents  thus  nameS, 
jind  the  appellant  is  not  entitled  to  adduce  any  other  evidence.''  Leave  will 
not  generally  be  given,  unless  the  omission  to  call  the  witnesses  at  the 
trial  is  satisfactorily  explained.^  Thus,  it  would  require  very  exceptional 
circumstances  for  the  Court  to  permit  a  prisoner  to  give  evidence  for  the 
first  time  on  the  appeal,  for  he  had  the  opportunity  of  doing  'so  on  his 
trial  in  the  Court  below.'-'  The  witnesses  will  give  their  evidence  in  open 
court,  or,  if  the  Court  so  directs,  ])efore  an  examiner  appomted  for  the 
purpose.^*'  Upon  such  evidence  the  Court  will  in  a  proper  case  quash  the 
conviction  ^^  or  reduce  the  sentence,^^  ij^t  cannot  increase  it.^^  The  Court 
•\nll  not  quash  a  conviction  merely  because  evidence  was  discovered  after 
the  trial,  proving  that  a  material  witness  for  the  prosecution  had  been 
previously  convicted  of  criminal  offences,  unless  the  convictions  were  of 
such  a  nature  as  to  affect  the  witness's  credibility.^^ 

The  Court  relies  on  the  judge's  notes  and  the  shorthand  writer's 
transcript   of  his   notes,   which   are   verified   by   affidavit.      Neither  the 

1  7  K(hv.  Vll.  c.  23,  s.  9, 
«  Rule  8. 
3  Rule  39. 
"  Rule  40. 

«   Rule  27.  ,,     „_ 

s   R.  V.  L,m-lt  a9iis\  1  Cr.  A()p.  It.  '.ti  ;   U.  v.  Atkln.s  (I'JQS),  ii  Times  L.  I..  ^0/. 
■  R.  V.  Laws  (1908),  24  Times  L.  R.  630. 

8  R.  V.  Martin  (1908),  1  Cr.  App.  R.  33  ;    R.  v.  Mortimer  (1909),  99  L.  T.  204  ; 
R.  V.  Hendry  (1909),  2,5  Times  L.  R.  635. 
3    R.  V.  Malvi-H  (1909).  73  J.  P.  372  :  cf.  R.  v.  Kirkham,  ib.  406. 
1"  7  Edw.  VII.  c.  23,  s.  9  (d),  and  Rules  40,  41. 
"   R.  V.  Betridge  (1909),  73  J.  P.  71. 
12  R.  V.  Dickenson  (1909),  73  J.  P.  287. 
IS  7  Edw.  VII.  c.  23,  s.  9  ad  finem. 
"  R.  V.  Weaver  (1908),  1  Cr.  App.  R.  12. 


1128  PROCEEDINGS    AFTEK    VERDICT. 

prisoner  nor  liis  counsel,  if  he  had  one,  can  be  heard  (althoutrli  present  at 
the  trial)  to  dispute  the  accuracy  of  the  notes  unless  serious  <rrounds  for 
doing  so  are  shown.^ 

No  costs  are  allowed  on  either  side  ou  the  hearing:  and  determination 
of  an  appeal  or  any  proceedings  preliminary  or  incidental  thereto.-  The 
expenses  of  the  appellant,  if  legal  aid  is  assigned,  and  of  his  attendance 
and  of  the  attendance  of  witnesses  by  order  of  the  Court  are  paid  in  the 
same  way  as  the  exijenses  of  a  prosecution  for  felony.^  There  is  no 
provision  in  the  Act  as  to  the  expenses  of  sui)[)orting  the  conviction.  The 
Public  Prosecutor  will  pay  out  of  the  public  funds  granted  to  his  office 
the  expenses  incurred  in  those  cases  in  which  he  is  represented  ;  a  private 
prosecutor  must  pay  them  out  of  his  own  pocket. 

The  creation  of  the  Court  of  Criminal  Appeal  in  no  way 
affects  the  exercise  of  the  prerogative  of  mercy,  which  from 
time  immemorial  has  been  vested  in  the  Crown  acting  under 
the  advice  of  the  Home  Secretary.  Application  can  be  made 
to  the  Home  Secretary  at  any  time  after  conviction.  He 
may,  if  he  thinks  tit,  advise  the  Crown  to  pardon  the  offender 
altogether  or  mitigate  the  sentence  by  means  of  a  "  con- 
ditional pardon."  The  prerogative  of  mercy  is  frequently 
exercised  in  cases  where  the  prisoner  has  been  sentenced  to 
death  and  the  jury  have  recommended  him  to  mercy.  The 
judge  in  such  a  case  must  pass  sentence  of  death  in  spite  of 
the  recommendation,  but  he  always  forwards  the  recom- 
mendation to  the  Home  Secretary,  and  reprieves  the 
prisoner  till  the  pleasure  of  the  Crown  is  known.''  The 
Home  Secretary  may,  however,  if  he  thinks  fit,  refer  the  case 
to  the  Court  of  Criminal  Appeal,  or  he  may  submit  to  that 
Court  any  particular  point  of  law  arising  in  any  case  for  its 
opinion.'  The  effect  of  an  unconditional  pardon  is  to  absolve 
tlie  prisoner  from  further  punishment  and  from  any  disquali- 
fications incurred  by  his  conviction  ;  but  it  is  not  equivalent 
to  an  acquittal  by  the  jury  or  to  the  quashing  of  a  con- 
viction by  the  Court. 

»   R.  V.  Hampshire  (1908),  1  Cr.  App.  R.  212. 

*  7  Edw.  VII.  c.  23.  s.  13  (1).  The  costs  of  a  case  stated  follow  the  same  rule  : 
8Edw.  VII.  c.  15,  s.  9  (5). 

»  7  Edw.  VII.  c.  23,  s.  13  (2). 

'  The  jud^'c  will  also  respite  execution  whenever  a  woman  convicted  before  him  of 
murder  is  proved  to  be  piCL^nant. 

'  7  Edw.  VII.  c.  23,  8.  19  ;  R.  v.  Smith,  [1909]  2  K.  B.  756  ;  R.  v.  Dickman 
(1910),  26  Times  L.  R.  640. 
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Chapter  XI. 

COMMENCEMENT    OF    CIVIL    PROCEEDINGS. 

Bight  of  Action. 

Adjective  Law  is  in  the  present  day  divided  into  two 
distinct  branches.  We  have  already  dealt  with  the  first 
branch — Criminal  Proceedings — by  means  of  which  the 
State  enforces  its  positive  commands  and  punishes  those  who 
disobey  them.  We  now  turn  to  Civil  Proceedings — by 
means  of  which  the  State  enforces  payment  of  a  debt,  or 
compels  a  wrongdoer  to  compensate  those  whom  he  has 
injured.  In  the  second  branch  of  our  subject  we  hear  no 
longer  of  a  prosecutor  who  prefers  an  indictment,  which  may 
lead  to  the  conviction  and  punishment  of  the  person  accused. 
It  is  now  a  plaintiff  who  brings  an  action,  which  will  end  in  a 
judgment  for  either  the  plaintiff  or  the  defendant.  Substan- 
tive Law  tells  us  when  a  plaintiff  has  a  right  to  bring  an 
action  ;  Adjective  Law  teaches  us  how  such  an  action  should 
be  brought. 

When  a  crime  has  been  committed,  every  citizen  has  a 
right  to  prosecute  the  offender  ;  for  all  are  concerned  in  the 
suppression  of  crime.  But  the  case  is  different  where  the 
wrong  committed  is  only  a  tort  or  a  breach  of  contract.  Here 
also  the  State  imposes  a  penalty  or  "  sanction  "  on  those  who 
disobey  the  law  ;  but  only  the  particular  members  of  the  com- 
munity who  are  injured  by  such  disobedience  have  vested  in 
them  the  power  to  draw  down  the  sanction  on  the  wrongdoer. 
This  power  is  called  a  right  of  action.     A  plaintiff  has  a  right 
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of  action  \\  henever  he  has  a  claim  to  sonic  advantage  enforce- 
able in  the  law  Courts  of  the  State.  AVhenever  the  defendant 
has  violated  some  right  of  the  plaintifi''s,  or  has  neglected  his 
dnt\  in  some  way  which  has  injured  the  plaintiff,  or  has 
broken  his  contract  with  the  ])laintiff,  the  plaintiff  has  a  good 
prima  f'tclf  right  of  action. 

J3ut  it  does  not  follow  that  he  should  at  once  have  recourse 
to  the  law  Courts.     There  are  many  matters  to  be  considered 
before  litigation  is  actually  commenced.    In  the  first  place,  he 
should  be  satisfied  that  a  complete  cause  of  action  ever  vested 
in  him,  and,  if  so,  wdiether  it  has  been  postponed,  or  extin- 
guished, or  barred  by  any  Statute  of  Limitation;  or  whether 
he  is  estopped  from   suing.     Furtjher,    before  issuing    the 
writ,  he  must  decide  the  nature  of  his  claim,  and  in  what 
Court  it  should  be  presented,  and  for  what  relief  he  will  ask. 
He  must  select  the  ])arties  by  and  against  whom  respectively 
the  action  should  be  brought,  and  determine  what  causes  of 
action  he  may  join  ;  for  all  these  matters  must  be  stated 
clearly  on  his  writ.     He  must  show  that  a  right  of  action 
existed  and  was   vested    in    him,    before    he    commenced 
the  suit.     If  more  persons  than  one  be  made  plaintiflfs  or 
defendants,  a  right  of  action  must  be  established  at  the  trial 
in   every  plaintiff  and   a    liability  in  every  defendant.     If 
special  damage  be  part  of  the  gist  of  the  action,  litigation 
must  be  delayed  until  such  damage  has  accrued.     He  should 
also  consider  whether  or  not  any  preliminary  notice  is  requi- 
site, and  if  so,  to  whom  and  when  it  should  be  given  :  e.g., 
a  notice  to  quit,  notice  of  dishonour,  notice  of  assignment, 
or  notice  under  section  14  of  the  Conve3^ancing  Act,  1881,^ 
must  be  given  before  litigation  is  commenced;  and  in  a  few- 
cases  notice  of  action  must  be  given  to  the  defendant  before 
the  writ  is  issued.     If  the  case  falls  within  the  Statute  of 
Frauds,  1677,- or  section  4  of  the  Sale  of  Goods  Act,  1893," 
the  ])laintiff  should  not  issue  his  writ  until  he  is  in  posses- 
sion of  a  memorandum  suiftcient  to  satisfy  those  statutes,'' 

1  44  &  45  Vict.  c.  41. 

2  29  Car.  II.  c.  .3. 

s  .06  &  57  Vict.  c.  71. 

*  Bill  V.  Dament  (1811),  [)  M.  &  W.  3G  ;    Imccu  v.  Dixon  (1889),  22  Q.  B.  13.  357. 
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Or  it  may  be  that  the  parties  intended  that  no  right  of 
action  should  accrue  till  after  the  happening  of  some  event 
which  has  not  yet  occurred.  If  so,  the  cause  of  action  is 
not  complete.  Again,  the  right  of  action  may  have  been 
extinguished  by  merger,  surrender  or  release,  or  satisfied  by 
payment,  or  lost  through  "laches,"^  or  postponed  by  credit 
having  been  given  for  a  specified  period,  or  by  the  accept- 
ance of  a  bill  of  exchange  or  promissory  note  payable  at  some 
future  day. 

Whenever  a  statute  gives  a  right  to  a  sum  of  money  and  provides  no 
means  of  recovering  it,  the  remedy  is  by  action.  ^  If  a  statute  expressly 
gives  a  right  of  action,  the  plaintiff  must  take  care  to  comply  with  all  the 
pro\isions  of  the  statute  which  vests  in  him  that  right.  In  some  cases, 
for  instance,  the  consent  of  a  judge  or  of  the  Attorney-Grcneral  must  be 
obtained  before  commencing  proceedings. 

Whether  formal  notice  of  action  be  strictly  requisite  or  not,  it 
is  only  fair  to  the  proposed  defendant  that  some  reasonable  notice  should 
be  given  of  the  intended  proceedings,  or  some  demand  made  ^for 
pecuniary  compensation,  or  some  request  for  the  performance  of  that 
w^hich  he  has  wrongfully  left  undone,  so  as  to  give  him  the  opportunity 
of  repairing  the  omission  or  of  making  an  amicable  settlement.  Moreover, 
such  a  step  may  be  highly  expedient  on  other  grounds.  Thus  in  an  action 
for  wrongfully  depriving  the  plaintiff  of  his  goods,  the  fact  that  the  goods 
have  been  demanded,  and  that  the  defendant  has  refused  to  give  them  up, 
will  be  clear  proof  of  the  conversion.  So  also  in  an  action  for  libel  or 
slander,  the  fact  that  the  opportunity  of  retractation  and  apology  has 
been  given  to  the  defendant  by  the  plaintiff"  will  greatly  strengthen  the 
plaintiff's  case.  In  some  cases  it  is  also  necessary  before  commencing  an 
action  against  constables  and  other  officers  to  make  a  demand  for  a  copy 
of  the  warrant  under  which  they  committed  the  act  complained  of,  and  to 
afford  them  the  opportunity  of  tendering  amends.^ 

Again,  the  parties,  by  their  own  agreement,  may  have  fixed  a  time, 
before  which  no  right  of  action  should  accrue  to  either.  Thus  a  person  who 
contracts  to  do  work  and  supply  materials  may  expressly  stipulate  that  his 
remuneration  shall  he  paid  by  instalments,  or  he  may  agree  to  complete 
the  whole  and  be  paid  when  the  work  is  done,  and  not  till  then.  In  any 
such  case  the  time  for  payment  is  fixed  by  the  agreement  of  the  parties. 
Or  it  may  have  been  their  intention  that  no  right  of  action  should 
accrue  until  some  condition  precedent  shall  have  been  performed.  If,  how- 
ever, a  man  binds  himself  to  do  certain  acts  which  he  afterwards  renders 


^  See  post,  p.  1137. 

-  Richardson  v.  Willis  (1872),  L.  R.  8  Ex.  71. 

'  24  Geo.   II.   c.   44,   s.   6.     In  most  cases,  however,   notice  of  action  is  now 
unnecessary  :    56  &  57  Vict.  c.  61,  s.  2. 
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himself  unable  to  perform,  he  thereby  dispenses  with  the  performance  of 
conditions  precedent  to  those  acts.' 

It  cannot,  however,  be  laid  down  as  a  universal  rule  that  where,  by 
agreement,  an  act  is  to  be  done  on  a  future  day,  no  action  can  be  brought 
for  a  breach  of  the  agreement  till  the  day  for  doing  the  act  in  question  has 
arrived.  "  If,"  said  Lord  Campbell,  C.  J.,  "  a  man  promises  to  marry  a 
woman  on  a  future  day,  and  before  that  day  marries  another  woman,  he  is 
instantly  liable  to  an  action  for  breach  of  promise  of  marriage.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a  certain  day  for  a  certain  term, 
and  before  that  day  executes  a  lease  to  another  for  the  same  term,  he  may  be 
immediately  sued  for  breaking  the  contract.  So,  if  a  man  contracts  to  sell 
and  deliver  specific  goods  on  a  future  day,  and  before  the  day  he  sells  and 
delivers  them  to  another,  he  is  immediately  liable  to  an  action  at  the  suit 
of  the  person  with  whom  he  first  contracted  to  sell  and  deliver  them."  -  In 
cases  of  this  kind  a  relation  is  constituted  between  the  parties,  which  raises 
an  implied  promise  that,  in  the  meantime,  neither  will  do  anything  to  the 
prejudice  of  the  other  inconsistent  with  that  relation;  and  upon  a  breach 
of  this  implied  promise  an  action  will  lie  without  waiting  for  the  expiration 
of  the  time  specified  in  the  original  contract.^ 

Any  agreement,  which  altogether  ousts  the  Courts  of  their  jurisdiction 
{I.e.,  which  wholly  debars  the  aggrieved  party  from  coming  for  redress  into 
a  Court  of  law),  is  void."*  A  question  often  arises  whether  an  arbitration 
or  award  has  been  "  made  a  condition  precedent  to  an  action,  or  whether 
the  agreement  to  refer  disputes  is  a  collateral  and  independent  one."  ^  If  it 
has  been  made  a  condition  precedent,  no  action  can  be  commenced  until  an 
arbitration  has  taken  place  and  an  award  has  been  published.  But  the 
"  question  must  be  determined  in  each  case  by  the  construction  of  the 
particular  contract,  and  the  intention  of  the  parties  must  of  course  be 
collected  from  its  language."  ^  In  cases  where  there  is  first  a  covenant  to 
pay,  and  secondly  a  covenant  to  refer,  the  covenants  are  deemed  distinct 
and  collateral,  and  the  plaintiff  may  sue  on  the  covenant  to  pay,  leaving  the 
defendant  to  apply,  if  he  thinks  fit,  under  section  -t  of  the  Arbitration  Act, 
1889,6  to  stay  the  action  ;  or,  as  it  was  put  by  Lord  Cranworth  in  Scott  v. 
Avery,'  "  If  I  covenant  with  A.  to  do  particular  acts,  and  it  is  also 
covenanted  between  us  that  any  question  which  may  arise  as  to  the  breach 
of  the  covenants  shall  be  referred  to  arbitration,  the  latter  covenant  does 
not  prevent  the  covenantee  from  bringing  an  action.     A  right  of  action  has 

1  Syngc  y.Syng^,  [18!)4]  1  Q.  1!.  46(;  ;   <)(],hns,  Ltd.  v.  XeUon,  [^1905]  A..  C.  109. 

'  Hochxfer  v.  De  la  Tour  (ls."iH),2  K.  iV:  15.  at  [i.  (588  ;  and  see  A'obeVn  E.vplosives  C>. 
V.  Jen/.in.'i  4'  Co.,  [1H9(JJ  2  Q.  15.  826. 

«  Fiwt  V.  A'n,f/J,t  (1872),  L.  It.  7  Ex.  Ill  ;  Aickoll  and  Knight  v.  AMon,  Edrldge  4' 
Co..  [I9ol]  2  K.  13.  126.  As  to  \vli:ii  the  conduct  of  one  party  entitles  the  other  to 
rescind  the  contr.ict.  see  anfr,  pp.  76u,  761. 

*  Scott  V.  Avcni  (IHort).  5  H.  L.  (':is.  811  ;  and  see  Elliott  v.  Royal  E.rcluuige  AKSur- 
ance  Co.  (I>67),  \..  K.  2  K.v.  2:{7. 

'■'  Per  cur.  in  Collins  v.  Locke  (1879),  4  App.  Gas.  at  p.  689,  distinguished  in 
Vineii  V.  Jiif/iiold  (I«S7),  20  Q.  I',.  D.  172  ;  and  see  CaU'dunian  Insurance  Co.  v. 
Gitmonr,  [IH98]  A.  C.  8o. 

"  52  &  53  Vict.  c.  49.  As  to  the  procedure  on  such  an  application,  see  ante, 
p.  970. 

•?  (1856).  5  H.  L.  Cas.  at  p.  848. 
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accrued,  and  it  would  be  against  the  policy  of  the  law  to  give  effect  to  an 
agreement  that  such  a  right  should  not  be  enforced  through  the  medium  of 
the  ordinary  tribunals.  But  if  I  covenant  with  A.  B,  that  if  I  do  or  omit 
to  do  a  certain  act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall 
award  as  the  amount  of  damage  sustained  by  him,  then,  until  J.  S.  has 
made  his  award,  and  I  have  omitted  to  pay  the  sum  awarded,  my  covenant 
has  not  been  broken  and  no  right  of  action  has  arisen." 

As  on  the  one  hand  parties  cannot  oust  the  jurisdiction  of  the  Courts  by 
their  own  agreement,  so,  on  the  other  hand,  they  cannot,  as  a  rule,  by 
consent  give  a  Court  jurisdiction  over  matters  which  do  not  properly  fall 
within  it.  All  judges  derive  their  authority  from  the  Crown  under  some 
commission  warranted  by  law,  and  they  cannot  act  officially  outside  the 
scope  of  the  powers  thus  confided  to  them. 

Most  of  the  above  matters  have  been  already  dealt  with  under  the  head 
of  Substantive  Law  ;  l)ut  the  rules  as  to  the  limitation  of  actions,  parties, 
and  joinder  of  causes  of  action  clearly  fall  within  the  province  of  Adjective 
Law. 

Limitdtiou  of  Actions. 

The  Legislature  has  thought  tit  to  prescribe  certain  periods 
of  time,  at  the  expiration  of  which  persons  will  be  protected 
in  the  peaceable  possession  of  property.  It  would  be  inequit- 
able to  permit  the  title  of  those  in  secure  possession  to  be 
impugned  by  litigation,  when  lapse  of  time  may  have 
rendered  evidence  of  their  title  difficult  to  obtain.  '  The  same 
principle  has  been  applied  to  claims  for  debt  or  damages. 
Our  law  assists  only  those  who  are  vigilant  and  who  do  not 
sleep  upon  their  rights.  It  is  in  the  interest  of  the  State  that 
all  litigation  should  be  commenced  and  determined  within  a 
reasonable  time  ;  hence,  if  a  man  abstains  for  many  years 
from  cbaiming  that  which  he  now  asserts  to  be  his  due,  he 
may  find  his  approach  to  the  Courts  barred  by  some 
peremptory  enactment. 

There  is  an  important  distinction,  however, '  between  the 
effect  of  the  Statutes  of  Limitation  in  the  case  of  actions  to 
recover  chattels  and  actions  to  recover  land.  In  the  case  of 
actions  to  recover  chattels  the  statutes  do  not  destroy  the 
plaintiff's  title  to  the  chattels  after  the  period  has  elapsed,  but 
only  bar  his  remedy  against  the  wrongdoer  ;  whereas  in  the 
case  of  actions  to  recover  land  the  effect  of  the  Eeal  Property 
Limitation  Acts  is  not  only  to  bar  the  remedy  against  the 
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wrongdoer,  but  to  confer  on  him  a  title  to  the  land  itself.i 
From  this  rule  a  curious  result  follows.  If  during  the  period 
of  limitation  the  person  in  i)ossession  of  the  land  gives  an 
acknowledgment  in  writing  of  the  claimant's  title  or  pays 
rent  or  interest  to  him  or  to  any  ji^rson  through  whom  he 
claims,  this  will  cause  the  period  of  limitation  to  recommence. 
])Ut  when  the  i)eriod  of  limitation  has  once  expired,  no  subse- 
quent acknowledgment  or  payment  will  have  this  effect;  the 
claim  cannot  be  revived,  because  the  title  to  the  land  is  now  by 
the  operation  of  the  statute  vested  in  the  person  in  possession, 
and  can  only  be  re-vested  in  the  former  owner  by  a  formal 
conveyance  from  him.  It  is  otherwise  in  the  case  of  chattels. 
A  defendant  who  relies  on  a  Statute  of  Limitations  must 
raise  this  defence  by  a  special  plea.-  At  the  trial  he  must  in 
the  first  place  establish  that  the  case  falls  within  that  statute  ; 
next  he  must  show  that  the  prescribed  period  has  elapsed 
since  the  statute  began  to  run  against  the  plaintiff  or  his 
predecessor  in  title.  It  will  then  be  open  to  the  plaintiff 
to  prove,  if  he  can,  that  at  the  time  when  the  statute  began 
to  run  there  was  no  one  representing  his  interest  capable  of 
bringing  an  action  to  assert  or  defend  that  interest ;  for  the 
operation  of  the  statute  is  suspended  during  a  period  of  dis- 
ability. But  as  soon  as  the  right  to  bring  an  action  has 
vested  in  any  one  capable  of  suing,  the  statute  begins  to  run, 
and  it  will  not  cease  to  run  though  a  subsequent  disability 
should  arise.^  If  the  person  entitled  to  bring  an  action  is,  at 
the  time  when  the  cause  of  action  first  accrues,  an  infant  or  of 
unsound  mind,  he  may  l)ring  an  action  on  a  simple  contract 
debt  within  six  years,  on  a  specialty  within  twenty  years,  of 
his  coming  of  age  or  becoming  sane.*  If  the  defendant  is,  at 
the  time  when  the  cause  of  action  first  accrues,  beyond  the 
seas  {i.r.,  outside  the  British  Islands  and  the  Channel 
Islands),  the  action  may  l)e  brought  against  him  at  any  time 
within  the  prescribed  period  after  his  return  from  beyond  the 

*  S(-e,  howcvf-r.  Tirhhonir  v.  Wiir  (1S<)2).  67  L.  T.  785. 

»  Order  XIX.,  r.  15. 

»  Baird  v.   Fortune  (1861),  4  Macq.  H.   L.   Gas.    127  ;     Pen/iy  v.   lirice  (1865). 

18  C.  B.  N.  S.  393. 

'  21  .lac.  1.  c.   10,    s.    H.   and    3  .V:  i  Will.    IV.    c.    42,  ss.    3,    :.,   as  amended   by 

19  &  20  Vict.  c.  97,  ss.  9—14. 
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seas.  The  fact  that  the  plaintiff  does  not  know  of  his  return 
will  not  prevent  the  statute  running  in  his  favour.  Cover- 
ture is  no  longer  a  disability  except  where  the  marriage  took 
place,  and  the  wife's  title  accrued,  before  1883. 

We  will  deal  first  with  cases  in  which  the  title  to  real 
property  is  involved. 

By  the  Real  Property  Limitation  Act,  1874,^  an  action  to  recover  any 
land  or  rent-charge  -  must  be  brought  within  twelve  years  after  the  right  of 
action  accrued  either  to  the  plaintiif  or  to  any  person  through  whom  he 
claims.^  But  if  during  that  period  an  acknowledgment  in  writing  of  the 
plaintiff's  title  has  been  made  to  him  by  the  person  in  possession  of  the  land 
or  rent,  the  plaintiff's  right  will  be  deemed  to  have  first  accrued  at  the  time 
when  such  acknowledgment  was  given. 

When  a  plaintiff  is  entitled  to  an  estate  or  interest  in  reversion  or 
remainder,  or  any  other  future  interest  in  land,  the  statute  will  not  begin 
to  run  against  him  until  his  estate  or  interest  vests  in  possession — provided 
the  tenant  for  life  or  other  person  whose  estate  preceded  the  plaintiff's  was 
then  in  possession  or  in  receipt  of  the  rents  and  profits  of  the  land.  In  any 
other  case  tlie  action  must  be  brought  within  twelve  years  after  the  time 
when  a  right  to  sue  accrued  to  such  other  person,  or  within  sisr  years 
after  a  right  of  action  accrued  to  the  plaintiff — whichever  of  these  two 
periods  is  the  longer.^  Thus,  if  lands  be  settled  on  A.  for  hfe,  with 
remainder  to  B.,  and  a  trespasser  turns  A.  out  of  possession  in  1910,  A. 
cannot  recover  possession  after  li)22,  but  B.  will  have  six  years  after  the 
death  of  A.  in  which  to  bring  an  action,  or  if  A.  died  prior  to  1916,  B.  can 
still  sue  up  to  1922. 

If  at  the  time  at  which  the  right  of  any  person  to  sue  for  the  recovery  of 
land  shall  have  accrued  such  person  shall  have  been  under  any  disability, 
such  as  idiotcy,  lunacy  or  unsoundness  of  mind,  then  such  person  or  any 
person  claiming  through  him  may  sue  for  the  land  at  any  time  within  six 
years  next  after  the  time  when  the  person  to  whom  such  right  shall  first  have 
accrued  shall  have  ceased  to  be  under  such  disability  or  died,  whichever  of 
those  events  shall  have  first  happened.-*  No  time,  however,  is  to  be  allowed 
on  account  of  the  absence  beyond  seas  of  the  person  entitled  to  sue,  or  of 
any  one  through  whom  he  claims.^  And  the  utmost  time  allowed  for 
disabilities  is  limited  to  thirty  years.^ 

A  mortgagor  will  be  barred  at  the  end  of  twelve  years  from  the  time 
when  the  mortgagee  took  possession  or  from  the  last  written  acknowledgment 
by  the  mortgagee  of  the  mortgagor's  title.'' 

1  37  &  38  Vict.  c.  57,  s.  2. 

2  The  word  in  the  Act  is  "  rent,"  but  it  has  been  construed  to  mean  "  rent-chargs  "  ; 
see  S/iaw  v.  Crompton.  [1910]  2  K.  B.  370. 

3  Only  six  years'  arrears  of  rent  can  be  recovered  in  the  action  :  Bichmcn  v. 
TJpsal  (1876),  4  Ch.  D.  144. 

4  37  &  38  Vict.  c.  57,  s.  3. 
•5  /&.,  s.  4. 

6   76.,  s.  5. 
■  lb. ,5.  7. 
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Money  charged  upon  land  by  mortgage,  judgment,  lien  or  otherwise 
will  be  deemed  to  be  satisfied  at  the  end  of  twelve  years  if  no  interest 
has  been  paid  and  no  a(;knowledgment  in  writing  has  been  made  in  the 
meantime.^  But  there  is  no  statute  which  limits  the  right  of  a  secured 
creditor  to  enforce  his  lien  on  or  mortgage  of  personal  property .- 

The  title  of  the  Crown  to  any  real  property  or  chattel  real  (other  than  a 
franchise  or  liberty)  will  not  be  barred  until  the  expiration  of  sixty  years 
from  the  time  when  the  Crown  was  last  in  possession,  or  from  its  last 
receipt  of  rent  in  respect  thereof.' 

Actions  for  the  payment  of  money,  whether  as  debt  or 
damages,  are  mainly  regulated  by  the  Statute  of  Limitations 
of  16'28.^  But  many  modern  Acts  have  been  passed  dealing 
with  particular  classes  of  actions.  We  can  only  state  here 
the  periods  of  limitation  which  occur  most  frequently  in 
actual  practice  : — 

In  any  action  to  which  the  Public  Authorities  Protection 
Act,  1893,^  applies,  a  period  of  six  months. 

In  any  action  brought  under  the  Fatal  Accidents  Act, 
1846,^  twelve  months. 

In  actions  of  slander  where  the  words  are  actionable  po- 
se,  two  years. 

In  actions  for  infringement  of  copyright,  three  years." 

In  actions  for  trespass  to  the  person,  assault  or  false 
imprisonment,  four  years. 

In  all  other  actions  of  tort  and  on  simple  contracts,  six  years. 

In  an  action  to  recover  a  legacy,  twelve  years. 

In  an  action  to  recover  money  due  under  any  recognizance, 
deed,  bond  or  other  specialty,  or  to  recover  the  personal 
estate  of  any  intestate  from  his  representatives  or  from  the 
Crown,  twenty  years. 

There  is  no  limitation  as  to  the  time  in  which  an  action  Ijy 
the  Crown  must  l)e  brought  for  the  recovery  of  money  due  to 
it,  nor  to  an  action  against  an  express  trustee  who  has  been 

1  37  ic  .S8  Vict.  c.  57,  s.  8  :  see  Jaij  v.  Joh?ustone,  [189:5]  1  Q.  B.  189  :  Ttii/lor  v. 
Ilolhird.  [1002]  1  K.  B.  at  p.  r>78. 

«  Liunlon  anil  Midland  Bank  v.  Mitchell,  [1899]  2  Ch.  IGl. 

«  Crown  Suits  Acts,  17(iM  arul  1861  (!)  Geo.  III.  c.  18  ;  24  A:  2r,  Vict.  c.  62),  and 
see  Emei-Mii  v.  Maddimn,  [l'.»<»6]  A.  C.  .",69.  Butsee  the  Intestates'  Estates  Act,  1884, 
s.  2. 

«  21  Jac.  I.  c.  16, 

6  .-i6  &  57  Vict.  c.  61,  s.  1  ;  and  ace /wxf,  pp.  1188,  1139. 

6  9  &  10  Vict.  c.  93,  B.  3. 

'  Copvritrht  Act.  1911  (1  &  2  Geo.  V.  c.  46),  s.  10. 
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guilty  of  a  francliilent  breach  of  trust,  or  who  still  retains 
the  property  which  is  the  subject  of  the  action  or  its  proceeds, 
or  has  previously  converted  the  same  to  his  own  use.-^ 

In  other  respects  equity  follows  the  law  as  to  periods  of 
limitation.  Where,  however,  a  party  claims  a  purely  equitable 
remedy,  a  delay  much  shorter  than  the  period  of  limitation 
may  bar  his  claim,  for  the  Court  insists  upon  prompt  action. 
If,  therefore,  a  party  asks  for  specific  performance  or 
rescission  of  a  contract  or  any  other  equitable  relief  after 
such  a  lapse  of  time  as  to  convince  the  Court  that  he  has 
slept  upon  his  rights,  it  wdll  refuse  him  relief  on  account  of 
his  "  laches,"  as  it  is  called.'' 

It  is  always  important  to  mark  carefully  the  jn'ecise  point 
of  time  from  which  a  Statute  of  Limitation  runs.  For 
example,  where  a  tort  consists  of  the  breach  of  an  absolute 
right  which  entitles  the  plaintiff  to  sue  at  once,  the  action 
must  be  brought  within  the  statutory  period  after  the  dat^of 
the  breach.  But  where  special  damage  is  an  essential  part 
of  the  cause  of  action  so  that  the  plaintiff  cannot  sue  until 
he  has  sustained  such  damage,  the  time  will  not  begin  to 
run  against  him  until  such  special  damage  has  accrued. 

In  an  action  for  trespass  to  land  the  statute  begins  to  run  from  the  date 
of  the  trespass,  whether  the  owner  of  the  land  be  aware  of  the  trespass  or 
not.  Thas,  where  a  trespasser  wrongfully  worked  the  mines  of  the 
plaintiff,  in  consequence  of  which  the  plaintiff's  land  subsided,  it  was  held 
that  the  statute  commenced  to  run  from  the  date  of  such  wrongful  working, 
and  not  from  the  subsidence ;  for  the  wi'ongful  working  was  in  itself  a 
complete  tort.^ 

In  actions  of  detinue  the  time  runs  from  the  date  of  the  demand  of  the 
goods  by  the  plaintiff'  and  the  refusal  of  the  defendant  to  deliver  them  up. 
In  actions  of  conversion  the  time  runs  from  the  date  of  the  sale  or  other 
act  on  which  tlie  plaintiff  relies  as  amounting  to  a  conversion,  even  if  the 
plaintiff  be  ignorant  of  it,*  unless  such  ignorance  was  owing  to  the  fraud 
of  the  defendant  in  concealing  the  conversion,  in  which  case  the  time  does 
not  run  until  the  fraud  has  been  discovered  or  might  with  reasonable 

1  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8  (1). 

2  See  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  221  ;  Blahe  v.  Gale 
(1886),  32  Ch.  D.  571  ;  Knight  v.  Simimmds,  [1896]  2  Ch.  294. 

3  Spoor  V.  Green  (1874).  L.  R.  9  Ex.  99 ;  East  Sfonehonse  U.  D.  G.  v. 
Willoughby  Bros.,  Ltd.,  [1902]  2  K.  B.  318  ;  Walter  v.  Talden,  [1902]  2  K.  B. 
304. 

^  Granger  v.  George  (1826),  5  B.  &  C.  149  ;  Trotter  v.  Maclean  (1879),  Ic 
Ch.  D.  574. 
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diligence  have  been  discovered. ^  "Where  the  defendant  has  been  guilty 
both  of  wrongful  detention  and  of  conversion,  the  plaintiff  has  a  right  to 
sue  in  either  form  of  action.  Hence,  where  goods  hail  been  bailed  by  the 
plaintilfs  to  the  defendant  for  safe  custody  and  the  defendant  wrongfully 
sold  them,  and  the  plaintilVs,  more  than  six  years  afterwards,  being  ignorant 
of  the  fact  that  any  such  sale  had  taken  place,  demanded  the  return  of  the 
goods,  which  the  delendant  refused,  it  was  held  that  it  was  not  too  late  for 
them  to  sue  in  detinue  for  the  breach  of  the  bailee's  duty  to  deliver  them 
up  on  request,  although  he  would  have  been  entitled  if  he  had  di.-covered 
the  sale  to  sue  immediately  for  a  conversion  of  thegoods.^ 

But  where  the  act  complained  of  does  not  give  rise  to  an  action  of  tort 
unless  special  damage  lie  sustained  in  consequence,  the  time  of  limitation 
does  not  commence  to  run  until  that  damage  is  in  fact  sustained.  Thus, 
where  the  owner  of  coal  mines  worked  them  in  such  a  way  as  eventually  to 
cause  the  plaintiffs  land  to  subside  and  his  houses  to  be  injured,  it  was  held 
that  the  plaintiff  was  not  barred  from  suing,  although  more  than  six  years 
had  elapsed  since  the  last  working,  as  the  working  itself  whs  prima  facie 
lawful  and  only  became  tortious  when  it  caused  damage  to  the  plamtif!".* 
So  in  an  action  of  slander,  where  the  words  themselves  are  not  actionalile 
without  proof  of  sj^cial  damage,  time  will  not  run  until  such  damage  has 
accrued.^ 

"Where  the  tort  is  a  continuing  one,  or  recurs  from  time  to  tmi(%  then  a 
fresh  right  of  actiou  arises  on  each  occasion.  Thus,  in  the  case  of  false 
imprisonment,  every  continuance  of  the  imprisonment  is  a  new  imprison- 
ment, and  gives  rise  to  a  fresh  cause  of  action,  and  therefore  the  time  of 
limitation  commences  to  run  from  the  last  and  not  from  the  first  day  of 
the  imprisonment.'' 

P3y  tlLe  Public  Authorities  Protection  Act,  1893,'"'  every  action 
brought  against  any  person^  for  any  act  done  in  pursuance 
or  execution  or  intended  execution  of  any  Act  of  Pailianient 
or  of  any  ])ubhc  duty  or  authority,  or  in  respect  of  any 
neglect  or  default  in  the  execution  of  any  Act  of  Parliament, 
duty  or  authority,  must  be  commenced  within  six  months 
from  the  date  of  the  act,  neglect  or  default  comi)lained  of, 
or  in  the  case  of  a  continuance  of  injury  or  damage  within 
six  months  next  after  the  ceasing  thereof.  The  Act  applies 
to  any  action  in  either  the  King's  Bench  or  the  Chancery 

»   Ei-clp*inMictil  CommiHxioiicrsfor  Eii.ilaiKl  v.  X.  E.  Ry.  Co.  (IS??").  4  Ch.  D.  84.1. 

2   Wilkinson  v.  Verity  (1871),  L.  R.  6  G.  P.  20fi  ;     MUlrr  v.  J>rll.  [IS-.d]  1  g.  \^. 

4t;s. 

'  Backhouse  v.  Bonomi  (1861),  9  H.  L.  Gas.  503  ;  Barley  Main  Colliery  Co. 
V.  Mitchell  (1886),  11  App.  Gas.  127  ;  cf.  West  Leigh  Colliery  Co.  v.  Tunvicliffc, 
[1908]  A.  C.  27. 

*  Saunders  v.  Edwards  (1663),  1  Sid.  95. 

i   Corpntni  v.  Apsley  (HV.U).  2  Salk.  420  ;  Hardy  v.  Rt/Ic  (1829),  9  \i.  &  C.  6.)3. 

<"■   56  &  57  Vict.  c.  61,  s.  1. 

'   This  term  includes  a  body  corporate. 
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Division,  whether  for  damages  or  an  injunction  or  hoth.^ 
But  an  independent  contractor,  who  is  doing  under  con- 
tract, and  for  his  own  protit,  work  which  a  pubHc  authority 
is  authorised  to  carry  out  under  statutory  powers,  cannot 
claim  the  benefit  of  the  statute.^  The  provisions  of  the  Act 
with  regard  to  the  time  within  which  an  action  must  be 
brought  apply  to  actions  brought  under  the  Fatal  Accidents 
Act,  1846,  notwithstanding  the  provision  in  section  3  of  that 
Act  that  the  action  must  be  brought  within  twelve  months.^ 
Hence  an  action  under  the  Act  of  1846,  if  against  a  public 
authority,  must  be  brought  within  six  months. 

Except  in  the  cases  with  which  we  have  already  dealt, ^  an 
action  for  breach  of  covenant,  bond  or  other  specialty  must 
be  commenced  within  twenty  years  after  the  right  of  action 
accrued  or  has  been  acknowledged  in  writing  or  by  payment 
on  account  of  principal  or  interest.^  All  actions  upon  simple 
contracts  and  actions  for  debt  grounded  upon  any  lending  or 
contract  without  specialty  must  be  brought  within  six  yeai-s 
next  after  the  cause  of  action  arose, ^'  or  within  six  years  of 
any  acknowledgment  by  the  party  liable,  or  his  agent,  or  of 
any  part  payment  (on  account  of  principal  or  interest)  made 
by  the  party  liable  or  his  agent.  The  time  begins  to  run  as 
soon  as  the  cause  of  action  has  accrued  to  the  plaintiff  or  any 
one  through  or  undei  whom  he  claims,  even  though  he  be 
not  aware  that  a  complete  cause  of  action  has  vested  in  him. 

A  curious  anomaly  results  from  this  rule  in  connection  with  actions 
arising  out  of  negligence.  Where  there  is  no  contract  between  the  parties, 
the  plaintiff  cannot  sue  in  tort  until  he  has  suffered  damage  ;  hence  the 
statute  does  not  begin  to  run  until  such  damage  has  accrued.  But  where 
the  defendant  negligently  performs  his  contract  with  the  plaintiff,  an 
action  lies  at  once  for  this  breach,  although  no  damage  has  yet  been  caused 
thereby.     Thus,  if  a  vendor  covenants  that  he  has  a  good  light  to  convey 

1  Fielding  v.  Motley  Corporation,  [1900]  A.  0.  133  :  and  see  Parker  v.  London 
Ccmnty  Cmcnoil,  [19041  2  K.  B.  501;  The  Ydun,  [1899]  P.  236  ;  Lyles  v.  Corporation 
of  Southend- oii-Sea,  [1905]  2  K.  B.  1  :  Bradford  Corp.  v.  Mybrs,  [1916]  1  A.  C.  242  : 
CUiiton  V.  Pontypridd  U.  D.  C,  [1918]  1  K.  B.  219. 

^'Tilling  V.  Dick.  Kerr  S'  Co..  [1905]  1  K.  B.  5(!2. 

3  Markey  v.  Tohoorth,  ^c,  Hospital  District  Board,  [1900]  2  Q.  B.  454,  ante, 
p.  74  ;  and  see  \\'illiam!<!  v.  Mersey  Docks  and  Ilarhmr  Board,  [19U5]  1  K.  B.  801. 

^  A}ite,  p.  113fi. 

5  3  &  4  Will.  IV.  c.  42,  ss.  3,  5.  If  an  action  be  brought  in  England  on  a  bond 
executed  in  India,  the  period  of  limitation  is  twenty  years,  although  in  India  it  would 
be  only  three  years  :    Alliance  Bank  of  Simla  v.  Carey  (1880),  5  C.  P.  D.  429. 

"  21  Jac.  I.  c.  16,  s.  3  ;    19  &  20  Vict.  c.  97,  s.  9. 
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wheu  he  has  not,  his  covenant  is  broken  immediately  npon  the  execution 
of  the  conveyance,  and  the  purchaser  could  sue  at  once.  He  need  not  wait 
for  any  disturbance  of  iiis  possession  ;  for  an  eviction  does  not  constitute 
the  breach  of  the  covenant  in  (juestion,  but  is  consequential  damage  arising 
therefrom.^  It  may,  therefore,  sometimes  liappen  that  such  a  purchaser 
never  becomes  aware  of  the  defect  in  the  title  to  the  land  conveyed  to  him 
until  after  the  i^eriod  of  limitation  has  expired ;  whereas,  if  he  could  sue 
in  tort,  he  would  still  have  six  years  within  which  to  take  proceedings. 

In  actions  brought  under  a  penal  statute  ^  which  does  not  contain  any 
express  direction  to  the  contrary ,3  where  the  penalty  is  reserved  to  the  King 
alone,  the  proceedings  must  commence  within  two  years  of  the  offence  ; 
where  the  penalty  is  divided  between  the  King  and  a  common  informer,'* 
the  informer  must  bring  his  action  within  one  year,  but  the  King  can  do  so 
within  two  years  of  the  offence.^ 

If  a  debtor  has  given  an  acknowledgment  in  writing 
admitting  his  liabiUty  either  to  the  plaintiff  or  to  any  person 
through  whom  the  plaintiff  claims,  or  has  made  any  payment 
to  the  plaintiff  or  such  person  on  account  of  principal  or 
interest,  this  will  cause  a  second  period  of  limitation  to  com- 
mence. Whether  the  debt  be  due  on  a  record  or  by  specialty 
or  under  a  simple  contract,  the  acknowledgment  must  be 
contained  in  a  writing  signed  by  the  debtor  or  by  his  agent. 
In  the  case  of  a  simple  contract  debt  the  acknow^ledgment 
must  also  be  made  to  the  creditor  or  his  duly  authorised  agent," 
and,  further,  it  must  be  so  worded  that  a  promise  to  pay  the 
debt  can  be  reasonably  inferred  from  it.  Similarly,  where 
there  has  been  a  part  payment  of  the  principal  or  interest 
due  on  a  contract,  such  part  payment  will  not  take  the  case 
out  of  the  Statutes  of  Limitation  unless  it  be  made  under 
circumstances  from  which  an  acknowledgment  of  liability  and 
a  promise  to  pay  the  balance  can  be  inferred,'  for  the  payment 
of  a  certain  sum  of  money  does  not  necessarily  involve  an 

^  KiTig  T.  Jones  (1812),  5  Taunt.  401,  426. 

*  S'-e  aiit*'.  pp.  '.»i2 — '.t.">4. 

»   11  &  12  Vict.  c.  43,  s.  36. 

*  Such  an  action  is  called  a  qui  turn  action  ;  for  a  recent  instance,  see  Forhea  v. 
Samuel  [iyi.3]  .3  K.  B.  TOG. 

»  31  Elia.  c.  5,  s.  5  ;    but  see  Thornton  v.  Lord  Clanmorris,  [1900]  1  Ch.  718. 

8  See,  as  to  recognizance  and  specialty  debts,  3  &  4  Will.  IV.  c.  42,  s.  5  ;  as  to 
simple  conlract  debts,  Mercajitile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97), 
s.  13. 

*  Tat/lor  V.  Uollard,  [1902]  1  K.  B.  676  ;  and  see  the  judgments  of  Mcllish.  L.J.. 
in  ///  re  liiirr  Sfmm^r  Co.  (1871),  L.  R.  6  f;h.  at  i>.  X28  :  of  Blackburn,  J.,  in 
Morgan  v.  Roulandt  (1872),  L.  R.  7  Q.  B.  at  p.  497  ;  of  Brett.  L.  J.,\n  Harlorl: 
V.  Athbcrry   (1882),   19  Ch.  D.  at  p.  .548  ;    and  of  Cotton,  L.  J.,   in   Gree>i  v.  //«;«- 

j>/,rei/x  (1884),  26  Ch.  D.  at  p.  478. 
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admission  that  further  sums  are  payable,  still  less  any  promise 
to  pay  them. 

But  the  effect  of  an  acknowledgment  is  confined  to  cases 
of  debt,  and  has  no  application  to  actions  of  tort  or  to  claims 
for  unliquidated  damages  in  actions  of  contract.  "  The 
legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the 
Statute  of  Limitations  is  that  of  a  promise  to  pay  the  old 
debt,  and  for  this  purpose  the  old  debt  is  a  consideration  in 
law.  In  that  sense  and  for  that  purpose  the  old  debt  may 
be  said  to  be  revived.  It  is  revived  as  a  consideration  for 
a  new  promise.  But  the  new  promise,  and  not  the  old  debt, 
is  the  measure  of  the  creditor's  right.  If  a  debtor  simply 
acknowledges  an  old  debt,  the  law  implies  from  that  simple 
acknowledgment  a  promise  to  pay  it,  for  which  promise  the 
old  debt  is  a  sufficient  consideration.  But  if  the  debtor 
promises  to  pay  the  old  debt  when  he  is  able,  or  by  instal- 
ments, or  in  two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives 
him."  ' 

An  acknowledgment  must  be  made  before  the  action  is  commenced. 
Where  several  persons  are  liable  jointly  on  a  contract,  and  one  of  them 
ofives  an  acknowledgment  withont  the  consent  or  knowledge  of  the  others, 
such  acknowledgment  only  operates  to  take  the  case  out  of  the  statute 
against  the  particular  person  giving  it.- 

In  the  case  of  a  simple  contract  debt  the  acknowledgment  must  be  made 
to  the  creditor  or  his  agent ;  an  acknowledgment  to  a  sfi-anger  is  not 
sufficient.^  In  the  case  of  a  specialty  debt,  however,  it  is  sufficient  although 
made  to  a  stranger."*  And  there  is  another  difference  between  a  specialty 
aud  a  simple  contract  debt  in  this  connection.  If  the  contract  be  under 
seal,  any  acknowledgment  is  sufficient,  even  though  no  promise  to  pay  can 
be  implied  fi-om  it ;  whereas  if  it  be  a  simple  contract  debt  tlie  acknowledg- 
ment must,  as  we  have  seen,  contain  an  express  promise  to  pay  or  be 
couched  in  such  terms  that  a  promise  to  pay  on  request  might  be  reasonably 
inferred  from  it.^ 

But  a  conditional  promise  to  pay  will  be  sufficient  if  the  plaintiff  can 

1  Per  Wignim,  V.G.,  ia  Pliilip.s  v.  P/nlijjs  (1844),  3  Hare,  at  p.  SOU. 

2  9  Geo.  IV.  c.  14,  s.  1  ;    19  &  20  Vict.  c.  97,  s.  14. 

3  Stamford  Banking  Co.  v.  Smith,  [1892]  1  Q.  B.  765. 
^   iJoddie  V.  Bannister  (IGoD),  4  Drewry,  432. 

s  Tanner  v.  Smart  (1827),  6  B.  &  C.  603  ;  see  also  Quinoey  v.  Sharpe  (1876), 
1  Ex.  D.  72.  The  question  whether  a  promise  to  pay  can  be  inferred  must  depend 
on  the  words  of  each  particulai-  acknowledgment  :  see  Langrish  v.  Waits.  [1903] 
1  K.  B.  636  ;  Cooper  v.  Kendall.  [1909]  1  K.  B.  405:  Brownw.  Mackenzie  {VM-ii), 
2'J  Times  L.  K.  310. 
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establish  by  evidem-o  that  the  condition  has  been  fulfilled.^  So  a  mere 
admission  that  there  is  a  debt  still  remaining  nnpaid  may  be  a  sufficient 
acknowledgment  to  bar  the  statute,  if  it  is  not  accompanied  by  words 
which  are  inconsistent  with  an  implied  promise  to  pay;  but  not  if 
the  admission  be  gnarded  by  words  which  profess  inability  to  pay,  or  in 
any  other  way  prevent  such  an  implication  from  arising.^  It  is  not 
sufficient  that  the  document  contains  a  promise  by  the  defendant  to  pay 
when  he  is  able,  ov  by  bill,  or  a  mere  expectation  that  he  will  pay  at  some 
future  time.^ 

It  was  at  common  law  a  bar  to  any  action  if  the  defendant 
could  show  that  it  was  not  commenced  within  the  prescribed 
period  of  limitation,  even  though  the  plaintiff  was  induced 
to  delay  commencing  proceedings  sooner  by  the  defendant's 
conduct.  In  some  cases  of  fraud,  however,  equity  would  in 
former  days  interfere  to  prevent  the  party  defrauded  from 
being  deprived  of  his  rights  by  a  strict  application  of  the 
statute.  And  now  in  every  Division  of  the  High  Court,  if  in 
answer  to  the  plea  of  a  statute  of  limitation  the  plaintiff  can 
prove  that  the  existence  of  his  cause  of  action  was  concealed 
from  him  by  the  fraud  of  the  defendant,  and  that  he  could 
not  by  reasonable  diligence  have  discovered  such  fraud,  he 
will  not  be  barred  until  the  statutory  period  has  run  from 
the  discovery  of  such  fraud. ^ 

It  is  now  the  rule  both  at  common  law  and  in  equity  that,  where  the 
existence  of  the  cause  of  action  is  fraudulently  concealed,  the  person 
who  is  guilty  of  that  fraud  shall  not  take  advantage  of  the  wrong  which 
he  himself  has  done,  and  a  fresh  cause  of  action  accrues  from  the  moment 
the  fraud  is  discovered.  Thus,  where  the  plaintiff  brought  an  action 
to  recover  by  way  of  damages  money  lost  by  the  fraudulent  representations 
of  the  defendant  which  had  induced  him  to  purchase  shares  in  a  certain 
company,  and  the  defendant  pleaded  the  Statute  of  Limitations,  the  reply 
of  the  plaintiff  that  he  did  not  discover,  and  had  not  reasonable  means  of 
discovering,  the  fraud  within  six  years  before  action,  owing  to  the  fact  that 
it  had  been  fraudulently  concealed  from  him  by  the  defendant,  was  held 
good.''     There  is  an  exception  to  one  jmrtion  of  this  rule  in  the  case  of 

1  Chasemore  v.  Turner  (]87o),  L.  11.  10  Q.  B.  500  ;  Curwen  v.  Milburn  (1889), 
42  Ch.  D.  424. 

*  Bee  the  judgment  of  Lord  Tenterden,  C.  J.,  in  Tanner  v.  Smart  (1827),  6 
B.  &  C.  at  p.  609. 

'  Sec,  for  iiisfancr,  Si>o>iq  v.   ]\'ri//ht  ('842),  9  M.  &  W.  629. 

*  Gihhs  V.  Guill  (1><82),  9  Q.  'P..  I).  59,  overrulinf,'  Imperial  6V/.s-  Liff/if  Co.  |v. 
London  ffux  Liqht  Co.  (1854).  10  E.'^ch.  39  ;  and  see  Laiurance  v.  Lord  Xorroys 
(1890),  15  App.  Ca.s.  210  ;  IVillU  v.  Earl  Howe,  [1893]  2  Ch.  545  ;  Betjemann 
V.  Betjemann,  [1895]  2  Ch.  474. 

'  Gibbs  V.  GuUd  (1882),  9  Q.  B.  D.  59. 
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partners.  As  between  partners  the  statnte  will  not  befrin  to  run  until  the 
fi-aud  has  been  actually  discovered.  The  mere  fact  that  the  fi-aud  might 
have  been  discovered  at  an  earlier  date  if  reasonable  diligence  had  been 
used  will  make  no  difference,  for  a  partner  is  entitled  to  rely  on  the  good 
faith  of  his  co-partners.^ 

I'art'u's. 

Next  it  must  be  determined  what  persons  shall  be  made 
plaintiffs  and  what  persons  shall  be  made  defendants  on 
thewrili.  In  the  selection  of  "  parties,"  as  they  are  called, 
there  is  a  twofold  chance  of  making  a  mistake  :  the  plaintiff 
may  omit  parties  whose  presence  is  essential,  or  he  may 
add  parties  whose  presence  is  improper.  A  mistake  of  either 
kind  will  certainly  hamper  him  in  the  subsequent  proceed- 
ings in  the  action,  and  will  probably  also  cause  him  expense  in 
rectifying  the  error.  He  should,  therefore,  carefully  consider 
whom  he  must  join,  and  whom  he  may  join  or  not  as  he 
pleases  ;  for  some  parties  may  be  necessary,  others  unneces- 
sary, while  some  he  may  add  or  not  as  he  thinks  fit.  The 
Rules  of  the  Supreme  Court,  however,  contain  provisions 
which  prevent  any  error  as  to  parties  from  being  necessarily 
fatal  to  the  ultimate  success  of  the  action. 

For  example,  it  is  expressly  provided  that  no  action  •'  shall  be  defeated 
by  reason  of  the  misjoinder  or  non-joinder  of  parties,  and  the  Court  may 
in  every  cause  or  matter  deal  with  the  matter  in  controversy  so  far  as 
regards  the  rights  and  interests  of  the  parties  actually  before  it."  -  And 
"  where  an  action  has  been  commenced  in  the  name  of  the  wrong  person 
as  plaintiff,  or  where  it  is  doubtful  whether  it  has  been  commenced  in 
the  name  of  the  right  plaintiff',  the  Court  or  a  judge  may,  if  satisfied  that 
It  has  been  so  commenced  through  a  bond  fide  mistake,  and  that  it  is  neces- 
sary for  the  determination  of  the  real  matter  in  dispute  so  to  do,  order 
any  other  person  to  be  substituted  or  added  as  plaintiff  upon  such  terms 
as  may  be  jusc."  ^ 

In  actions  founded  on  contract,  the  law  relating  to  parties 
depends  largely  on  whether  the  contract  sued  on  is  joint,  or 
several,  or  joint  and  several.^     If  A.  makes  a  contract  with 

1  Betjemann  v.   Betjemann,  [1895]  2  Ch.  474. 
»  Order  XVI.,  r.  11. 
»  lb.,  r.  2. 

*  As  tu  this  distinction,  see  K/iti'.  \i.  liiJO. 
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several  persons  jointly  and  lircaks  it,  all  of  them  who  are  alive 
and  solvent  must  join  as  co-jilaintiffs ;  if  they  break  it,  all 
of  them  who  are  alive  and  solvent  must  be  joined  as  co- 
defendants.  "  A  joint  del)tor  has  a  right  to  demand,  if  he 
pleases,  that  he  shall  be  sued  at  one  and  the  same  time  with 
all  his  co-debtors."  '  The  personal  representatives  of  a 
deceased  joint  creditor  should  not  be  joined  as  plaintiffs,  nor 
should  the  representatives  of  a  deceased  joint  debtor  be 
joined  as  defendants  ;  the  right  to  sue  and  the  liability  on 
the  contract  vest  in  the  survivors,  and  therefore  only  the 
survivors  should  l)e  made  parties.  But  if  all  the  persons 
originally  entitled  to  sue  on  such  a  joint  contract  be  dead, 
the  personal  representatives  of  the  last  surviving  creditor 
must  sue  ;  if  all  the  persons  originally  liable  on  such  a 
contract  be  dead,  the  personal  representatives  of  the  last 
surviving  debtor  must  be  sued. 

If,  however,  the  contract  made  by  two  or  more  persons  be 
several  as  well  as  joint,  the  plaintiff  may  sue  one  or  more  or 
all  of  them  in  the  same  action.  If  he  joins  them  all,  he  can 
in  the  same  action  claim  against  all  of  them  jointly,  and  also 
against  each  of  them  severally.''  If  he  does  not  join  them 
all,  then  he  can  only  rely  on  the  several  liability  of  those 
whom  he  has  chosen  to  sue.  If  the  contract  be  several  and 
not  joint,  the  plaintiff  may,  at  his  option,  join  as  parties  to 
the  same  action  all  or  any  of  the  persons  liable  thereon  ;  and 
if  any  of  the  persons  originally  liable  on  that  contract  be 
dead,  he  may  also,  if  he  chooses,  add  the  executors  or 
administrators  of  such  deceased  persons. 

In  an  action  for  a  wrong  arising  out  of  a  contract,  the  same 
persons  must  l^e  joined  as  parties  as  are  necessary  in  actions 
for  breach  of  contract.  But  in  actions  of  pure  tort  {i.e.,  for 
wTongs  independent  of  any  contract)  much  greater  liberty  is 
allowed  as  to  the  joinder  of  both  plaintiffs  and  defendants. 
As  a  rule  any  person  injured  by  a  tort  may  sue  alone,  though 
others  were  injured  by  the  same  act.     Joint  owners  or  joint 


»  Per  Jiuwen,  L.  J.,  in  In  re  Hodgson,  Beckett  v.  RaTrtsdcUe  (1885),  31  Oh.  D. 
at  p.    188. 

-  Order  XVI..  r.  6, 
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occupiers  of  any  land  prejudicially  affected  by  any  wrongful 
act,  or  the  joint  owners  of  any  chattel  which  the  defendant 
has  taken,  destroyed  or  injured,  whether  by  negligence  or 
design,  should  all,  as  a  rule,  be  joined  as  co-plaintiffs  in  the 
action.  But  in  all  cases  of  actions  for  the  prevention  of 
waste  or  otherwise  for  the  protection  of  property  one  person 
may  sue  on  behalf  of  himself  and  all  persons  having  the  same 
interest.^ 

If  several  persons  are  jointly  concerned  in  the  commission 
of  a  tort,  the  plaintiff  is  not  obliged  to  join  them  all  as 
defendants  ;  he  may,  if  he  prefers,  sue  only  one  or  two.  The 
liability  of  the  others  will  be  no  defence  for  those  sued,  and 
will  not  mitigate  the  damages  recoverable ;  for  all  persons 
concerned  in  a  common  wrongful  act  are  jointly  and  severally 
liable  for  all  damage  caused  by  it.  But  a  judgment  against 
these  is  a  bar  to  any  subsequent  action  for  the  same  tort 
against  any  one  else  who  was  jointly  liable  with  them,  even 
though  the  judgment  in  the  first  action  has  not  b^en 
satisfied.- 

Thns  a  person  who  has  been  libelled  in  a  newspaper  may  join  as  defendants 
in  the  same  action  the  proprietor,  the  editor,  the  printer,  and  the  pub- 
lisher, or  any  one  or  more  of  them,  as  he  thinks  fit  ;  for  all  are  jointly  and 
severally  liable  for  the  publication  and  its  consequences.  If  he  thinks  fit 
to  sue  some  only  of  those  who  are  liable  to  him  and  obtains  judgment  against 
these,  the  others  will  escape  liability  ;  nor  can  those  against  whom  he  has 
recovered  judgment  claim  contribution  from  the  rest.^ 

Joinder  of  Causes    of  Action. 

A  plaintiff  who  has  more  than  one  cause  of  action  is  not 
always  bound  to  issue  a  separate  writ  for  each.  In  some 
instances  he  may  join  two  or  more  causes  of  action  in  the 
same  proceeding.  There  are  four  distinct  cases  to  be  con- 
sidered : — 

1.  It  may  happen  that  a  plaintiff  has  more  than  one  cause 
of  action  against  the  same  defendant  or  defendants.    In  such 

1  Order  XVI.,  r.   37.  ,        r,n,.i 

^  Brinsmead  v.  Jlarrisu/i  (1S72),  L.  R.  7  C.  T.  i>i7  ;  O'oldrei  v.  Sinelau;  [191b  1 
1  K.  B.   180. 

*  See  ante,  p.  624. 
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a  case  he  may  join  them  all  in  the  same  action/  And  in 
most  cases  he  ought  to  do  so  ;  for  if  he  hrings  two  actions 
imnecessarily  where  one  would  have  sufficed,  he  will  probahly 
have  to  pay  the  costs  of  one  action.  Thus  a  landlord  should 
avail  himself  of  all  his  causes  of  action  against  his  tenant  in 
the  same  action  ;  he  should  set  out  every  covenant  that  there 
is  any  ground  for  believing  broken,  and  allege  every  available 
breach  of  such  covenant.  But  if  the  defendant  can  convince 
a  Master  that  the  causes  of  action  which  the  plaintiff  has 
joined  cannot  be  conveniently  tried  or  disposed  of  together, 
the  Master  may  order  one  or  more  of  them  to  be  excluded. 
•2.  But  there  is  not  the  same  liberty  when  two  or  more 
different  plaintiffs  wish  to  join  on  one  writ  distinct  and 
separate  causes  of  action  against  the  same  defendant  or 
defendants.     This  can  only  be  done  in  three  cases : — 

(a)  *'  Claims  by  plaintiffs  jointly  may  be  joined  with  claims 
by  them,  or  any  of  them  separately  against  the  same 
defendant."  - 

(b)  Claims  by  husband  and  wife  may  be  joined  with  claims 
by  either  of  them  separately.^ 

(c)  And,  generally,  unconnected  persons  who  have  eacii  a 
distinct  and  separate  cause  of  action  against  the  same  defen- 
dant may  join  in  one  writ  whenever  their  separate  causes  of 
action  arise  out  of  the  same  transaction  or  series  of  trans- 
actions and  involve  any  common  question  of  law  or  fact,  but 
in  no  other  case.^ 

And  even  in  these  three  cases,  if  any  defendant  can  show 
that  the  joinder  of  such  causes  of  action  may  embarrass  or 
delay  the  trial  of  the  action,  the  Master  may  order  separate 
trials,  or  make  such  other  order  as  may  be  expedient. 

Persons  who  have  separate  interests  in  the  same  premises  may  join  as 
co-plaintiffs  in  an  action  in  respect  of  any  injury  done  to  those  premises. 
Thus,  the  owner  and  the  occupier  of  a  house  may  sue  together  for  an  injunc- 
tion to  restrain  a  nuisance  to  that  liouse.^     Moreover,  the  owners  and 

1  To  this  general  rule  there  are  three  exceptions  or  ^MOJi-exceptions,  which  will 
})C  found  in  rr.  2.  3,  and  5  of  Onler  XVI IF.  :  and  scejio-^f,  pp.  1258,  1307.  14<C.. 
«  Order  XVIII.,  r.  6. 
'  lb.,  r.  4. 
«  Order  XVI.,  r.  1. 
*  Viscount  Gort  and  others  v.  Rouyney  (1886),  17  Q.  B.  D.  625. 
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occupiers  of  two  or  more  adjoining  houses  may  all  join  in  one  action  to 
restrain,  or  to  recover  damages  for,  any  nuisance  or  other  injury  Avhich 
affects  their  respective  properties,  though  to  different  extents,  provided  such 
nuisance  or  injury  is  caused  Ijy  the  same  acts  of  the  same  person. ^ 

If  a  committee  or  any  other  defined  body  of  persons  be  Hbelled  or 
slandered  collectively  as  a  body,  they  may  all  join  in  one  action.^  But  if 
A.  defames  B.  on  one  occasion,  and  C.  on  another,  B.  and  C.  cannot  join 
as  co-plaintiffs  in  one  action  against  A.,  even  though  the  charges  be 
"  iiistorically  "  connected,  for  each  slander  is  a  separate  "  transaction."  ^ 

3.  Where  two  or  more  defendants  are  jointly  liable  to  the 
same  plaintiff,  whether  in  contract  or  in  tort,  he  may,  as  we 
have  seen,*  join  them  all  in  one  action.  Where,  in  addition 
to  a  claim  against  two  or  more  defendants  jointly,  he  has 
separate  claims  against  one  or  more  of  them  individually,  it 
is  doubtful  whether  he  can  join  such  separate  claims  with  the 
joint  one.  The  cases  on  the  point  are  somewhat  difficult 
to  reconcile.^  But  where  a  plaintiff  has  no  claim  against  A. 
and  B.  jointly,  but  seeks  to  recover  judgment  against  A.  on 
one  cause  of  action,  and  at  the  same  time  to  recover  jtidg- 
ment  against  B.  on  a  separate  and  distinct  cause  of  action, 
■he  clearly  cannot  join  these  two  causes  of  action  on  one 
writ. 

If,  however,  a  plaintiff  has  but  one  cause  of  action,  which 
entitles  him  to  judgment  against  either  A.  or  B.  but  not 
against  both,  he  may  join  A.  and  B.  on  the  same  writ  as 
defendants  in  the  alternative,  and  so  determine  the  question 
which  of  them  is  liable  to  him.''  He  will  then  in  all  proba- 
bility have  to  pay  the  costs  of  the  defendant  who  is  held  not 
liable,  though  he  will  be  allowed  to  recover  them  back  again 
from  the  defendant  who  is  liable  if  the  judge  is  satisfied 
that  it  was  a  reasonable  and  proper  course  for  him  to  join 
both  defendants  in  the  action." 

1   House  Property  Co.  v.  Horse  Nail  Co.  (1885),  29  Ch.  D.  190. 
■^   Booth  and  others  v.  Briscoe  (1877),  2  Q.  B.  D.  496. 

3  Sandes  ami  another  v.  Wildsndth  and  unofJier,  [1893  1  Q.  B.  771. 

*  Ante,  pp.  623,  62-t.  66G. 

5  Pope  V.  Hawtrey  and  another  (1901),  85  L.  T.  263  ;  Bnllock  v.  L.  G.  0.  Co., 
[11(07]  1  K.  B.  264,  followed  in  Compayila  Sansinena  v.  Houlder  Bros.,  [1910]  2  K.  B. 
354;  Thomas  v.  Moore,  [191S]  1  K.  B.  555;  In  re  Beck  (1918),  87  L.  J.  Ch.  335; 
118  L.  T.  629.  But  claims  aijainst  husband  and  wife  may  be  joined  with  claims 
against  either  of  them  separateh'  ;    Order  XVIII.,  r.  4. 

e^Order  XVI..  rr.  6,  7. 

^  Besterman  v.  British  Motor  Cab  Co.,  [1914]  3  K.  B.  181. 
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Thu6,  where  the  plaintiflT's  sliop  stood  between  the  parcel  office  of  the 
Groat  Western  Railway  Company  and  the  parcel  office  of  the  Midland 
Railway  Company,  and  the  first  company  obstructed  the  access  to  his 
promises  on  tlio  north  side,  the  second  on  the  sonth,  and  between  them 
seriously  injured  his  business,  it  was  held  that  these  were  two  separate 
torts  committed  by  two  independent  tortfeasors,  and  gave  rise  to  two 
distinct  causes  of  action  which  could  not  be  joined  on  one  writ.^  But  a 
l)laintiff  may  join  in  one  action  a  claim  agciinst  a  principal  on  a  contract 
made  by  his  alleged  agent  and  an  alternative  claim  against  the  alleged 
agent  for  contracting  without  authority  ;  for  in  neither  event  could  he 
rocovor  against  them  both.- 

4.  Separate  causes  of  action  with  different  plaintiffs  and 
also  different  defendants  can  never  be  joined  on  the  same 
writ.  If  A.  has  a  cause  of  action  against  X.,  and  B.  has  a 
wholly  distinct  and  independent  cause  of  action  against  Y., 
A.  and  B.  cannot  issue  one  writ  against  X.  and  Y.,  even 
though  their  separate  actions  arise  out  of  the  same  trans- 
action and  involve  similar  questions  of  law  or  fact.  But  if 
there  be  many  such  actions  a  Master  will  sometimes  make 
an  order  that  one  be  taken  as  "a  test  action,"  and  that  the 
others  be  stayed  till'  that  one  is  tried,  and  then  follow  its 
event. 

^  Sadler  v.  G.  W.  By.  Co.,  [18961  A.  C.  450  ;  and  eee  Goimr  v.  Couldridge  cmd 
others,  [1898]  1  Q.  B.  348. 

2  Ilu)Hhna:<  Ry.  Co.  v.  Lefen-e  and  Tucher  (1877),  2  Ex.  D.  301.  And  see  Odgers 
on  Pleading  and  Practice,  8th  ed.,  pp.  25—37,  where  the  whole  subject  of  joinder 
of  causes  of  action  is  discussed. 
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Let  us  assume  that  the  intending  plaintiff  has  now  satisfied 
himself  that  he  has  a  good  cause  of  action  which  is  not 
l)arred  by  any  Statute  of  Limitation,  and  that  he  has  decided 
whom  he  will  make  parties,  and  what  causes  of  action  he 
will  join  on  his  writ.  He  must  next  proceed  to  select 
the  Court  in  which  he  will  sue  and  to  determine  what  relief 
he  will  ask  that  Court  to  afford  him. 

Choice  of  Court. 

We  have  already  dealt  with  the  jurisdiction  of  our 
different  civil  Courts.  In  many  cases  the  action  might  be 
brought  in  more  than  one  Court;  and  in  such  cases  the 
plaintiff  should  sue  in  an  inferior  Court  rather  ihan  in  a 
superior  Court,  unless  there  is  some  good  reason  for  his 
preferring  the  latter.  Various  Acts  of  Parliament  contain 
provisions  which  mulct  in  costs  a  plaintiff  who  sues  in  a 
superior  Court  when  he  might  with  more  propriety  have 
brought  his  action  in  an  inferior  Court. 

For  example,  by  section  116  of  the  Coimty  Courts  Act,  1888,^  as 
amended  by  section  3  of  the  County  Courts  Act,  1903,^  if  an  action, 
founded  on  contract,  be  brought  in  the  High  Court  of  Justice  and  the 
plaintiff  recovers  less  than  £20,  he  will  be  entitled  to  no  costs  whatever ; 
if  he  recovers  £20  or  more,  but  less  than  £100,  he  will  be  entitled  to 
county  court  costs  only  ;  if  he  recovers  exactly  £100,  he  will  be  entitled 
to  county  court  costs  only  ^ — 

(i.)  unless  a  judge  of  the  High  Court  certifies  that  there  was  sufficient 
reason  for  bringing  the  action  in  that  Court,  or  makes  a  special 
order  as  to  costs  ;  ^  or 

1  51  &  52  Vict.  c.  43. 

2  3  Edw.  VII.  c.  42. 

3  Millingtan  v.   Harwood,   [1892]   2   Q,  B.    166. 
*  Neaves  v.  Spooner  (1887),  58  L.  T.   164. 
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(ii.)  unless  within  twenty-one  days  after  service  of  the  writ,  or  such 

further  time  as  may  be  allowed,  the  plaintiff  obtains  an  order, 

under  Order  XIV.,  empowering  liim  to  enter  judgment  for  £20 

or   more.      A  judge  of  the    High  Court   has  power  to  extend 

the  time.i 

If  tiu'  action  was  founded  on  tort,  and  the  plaintiff  recovers  less  than 

£10,  he  will  be  entitled  to  no  costs  whatever;  if  he  recovers  £10  or  more, 

but  less  than  £20,  he  will  be  entitled  to  county  court  costs  only  ;  unless 

a  judge  of  the  High  Court  certifies  that  there  was  sufficient  reason  for 

bringing  the  action  in  that  Court,  or  makes  a  special  order  as  to  costs.^ 

There  are  similar  provisions  with  reference  to  other  inferior  civil  Courts, 
such  as  the  ^layer's  Court,  London,  the  Liverpool  Court  of  Passage,  etc. 

In  former  daj^s  the  choice  of  a  Court  depended  largely 
upon  the  relief  which  the  plaintiff'  desired  to  ohtain  by  his 
action.  Many  remedies  were  peculiar  to  certain  Courts  and 
could  not  be  obtained  in  others.  The  Courts  of  common  law, 
as  a  rule,  could  only  give  a  creditor  judgment  for  a  debt 
due  to  him,  or  coni])ensate  an  injured  person  by  awarding 
him  damages,  or  ordering  his  goods  or  land  to  be  restored 
to  him.  Courts  of  equity,  on  the  other  hand,  even  where 
recognising  and  enforcing  exactly  the  same  primary  rights 
and  liabilities  as  the  common  law  Courts,  ap})lied  different 
remedies  to  protect  and  enforce  them.  Where  the  common 
law  could  only  award  damages  for  a  wrong  when  committed, 
equity  could  prevent  its  commission  by  injunction.  Where 
law  could  only  give  damages  for  a  breach  of  contract,  equity 
could  enforce  its  specific  performance.  Where  law  could 
give  damages  for  fraud  or  breach  of  faith,  equity  could  insist 
upon  the  defendant  delivering  an  account  of  all  moneys 
which  he  had  thus  wrongfully  acquired,  or  declare  him  to  be 
trustee  for  the  injured  party  of  all  the  property  affected  by 
such  fraud  or  breach  of  trust.  But  now  in  most,  if  not  all, 
of  our  civil  Courts,  superior  or  inferior,  every  kind  of  relief, 
legal  or  equitable,  can  be  claimed  and  given;  and  even  where 
it  is  not  claimed,  yet  if  the  right  to  it  appear  incidentally  in 
the  course  of  the  proceedings,  the  appropriate  relief  may  be 
granted.^ 

1  Haycocks  v.  Mulholland,  [1904]  1  K.  B.  U5. 

»  See  Clol  V.  May  \  Co.  (\s'M),  \:,  Times  L.  K.  H(t7. 

=  See,  for  instance,  ss.  24,  hO,  of  the  Jiulicuture  Act,  1873  (:^6  &  37  Vict.  c.  66). 
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Henceforward  in  this  Chapter,  and  indeed  throughout  the 
next  ten  Chapters,  we  wdll  assume  that  the  plaintiff  has 
commenced  his  action  in  some  Division  of  the  High  Court  of 
Justice.  The  procedure  in  the  county  court  is  dealt  with 
in  the  last  Chapter  of  this  Book.^ 

Belief. 
The  same  cause  of  action  may  entitle  a  plaintiff  to  relief 
of  different  kinds.  He  should  therefore  state,  both  on  his 
writ  and  in  his  Statement  of  Claim,"-  the  precise  relief  which 
he  desires  to  obtain  in  the  action.  He  may  ask  both  in  the 
Chancery  and  the  King's  Bench  Divisions  of  the  High  Court 
for  any  of  the  following  kinds  of  relief  or  for  two  or  more 
of  them,  either  together  or  in  the  alternative : — 

(i.)  Payment  of  a  debt  with  or  without  interest. 

(ii.)  Damages. 

(iii.)  Possession  of  land. 

(iv.)  Kecovery'of  a  chattel, 

(v.)  A  mandamus. 

(vi.)  An  injunction. 

(vii.)  A  declaration  of  right  or  title, 
(viii.)  The  appointment  of  a  receiver. 

(ix.)  An  account. 

(x.)  Specific  performance  of  a  contract.^ 
The  first  five  of  the  above  kinds  of  relief  are  legal  remedies ; 
the  rest  are  in  their  origin  equitable.  There  are  many 
other  remedies  peculiar  to  special  kinds  of  action,  e.g.,  actions 
between  mortgagor  and  mortgagee,  cestuis  que  trustent  and 
trustees,  etc. 

I. — Legal  Piemedies. 
1.   Pafiuient  of  a  Debt  with  or  without  Interest. 
More  than  half  of  the  actions  commenced  in  our  Courts  are 
brought  to  recover  debts,  and  most  of  these  actions  are  un- 

1  Post,  pp.  13^7—1350. 

'  A  statement  of  claim  supersedes  the  writ  ;  hence  if  some  special  form  of  relief 
be  claimed  on  the  writ  and  not  in  the  statement  of  claim,  it  will  be  deemed  to  have 
been  abandoned  :   Cargill  v.  Bower  (1878),  10  Ch.  D.  at  p.  508. 

3  But  note  that  claims  for  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases,  are  assigned  to  the  Chancery 
Division  by  s.  34  (3)  of  the  Judicature  Act,  and  therefore  should  not  be  brought  in  the 
King's  Bench  Division. 
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defended.  In  many  of  them  the  plaintiff  claims  interest,  but 
to  this  he  often  is  not  entitled.  Of  com-se,  if  at  the  time  when 
a  loan  is  effected  or  other  debt  incurred  it  is  expressly  agreed 
that  interest  at  a  certain  rate  shall  be  paid  from  a  date  named, 
then  interest  at  that  rate  can  be  recovered  for  the  agreed 
period.  So,  if  the  course  of  dealing  between  the  parties  be 
such  that  it  may  be  reasonably  inferred  that  the  debtor  at 
the  date  of  the  contract  intended  and  agreed  to  pay  interest.^ 

An  airreeraent  to  pay  interest  can  he  implied  from  the  personal  acts  of 
the  debtor,  as  where  a  tradesman  has  sent  in  bills  from  time  to  time 
in  which  interest  is  charg^ed,  and  the  debtor  has  paid  such  bills  in  full 
without  objection.-  But  where  goods  are  .sold  and  delivered,  and  no 
mention  of  interest  is  made  at  the  time  of  the  contract,  the  vendor  cannot 
entitle  himself  to  interest  by  subsequently  giving  the  purchaser  notice 
that,  if  he  does  not  pay  within  a  specified  time,  interest  will  be  charged, 
though  such  a  notice  may  be  useful  as  a  demand  in  writing  under 
section  28  of  the  statute  3  &  4  Will.  IV.  c.  42. 

If  a  surety  be  compelled  to  pay  a  debt  which  he  has  guaranteed,  he  can 
recover  the  amount  paid  from  the  principal  debtor  with  interest  thereon 
at  a  reasonable  rate.^ 

As  a  rule,  however,  where  the  contract  has  been  reduced 
into  writing,  and  it  is  silent  as  to  interest,  no  interest  can  be 
recovered.^  But  to  this  rule  there  are  exceptions.  On  any 
bill  of  exchange,  promissory  note,  cheque  or  any  negotiable 
instrument  to  which  the  Bills  of  Exchange  Act,  1882,  applies, 
interest  is  payable  till  payment  or  judgment  at  the  rate  of 
6  per  cent,  if  no  other  rate  be  stated.  Interest  at  a  fair  per- 
centage will  also  be  allowed  on  a  money  bond.'^  A  judgment 
carries  interest  at  4  per  cent,  both  on  debt  and  costs.*^  Claims 
for  money  lent  with  interest  at  an  unusual  or  exorbitant  rate 
are,  of  course,  within  the  Money-lenders  Acts,  1900  and  1911." 

In  no  other  circumstances  can  interest  be  recovered  unless 
the  case  falls  under  the  statute  8  &:  4  Will.  IV.  c.  42,  which 
enables  a  jury,  "if  they  shall  think  fit,"  to  award  interest 

1  Ue  HcciUa/id  v.  J3owp.i-huiik  (1807),  1  Ciimp.  .5n  ;  L.  C.  ,5-  U.  By.  Co.  v. 
S.  E.  Ry.  Co.,  [1893]  A.  C.  459. 

*  In  re  Marquis  of  Anqlexey,  [1901]  2  Ch.  548. 

•  Petrev.  Dwncomhe  (1851),  20  L.  J.  Q.  B.  242. 

^  Page  v.  Arwrnari  (182!*).  9  li.  &,  C.  378,  followed  in  L.  C.  4'  D.  By.  v.  S.  E.  By., 
tuprd. 

5  In  re  Dixon,  [1900]  2  (3h.  561. 

«  1  &;  2  Vict.  c.  110,  s.  17  ;  Ashworth  v.  Enalish  Card  Clothing  Co.  (No.  2), 
riflOl]  1  Ch.  704.  I    ;         i     '    ^ji^jJ^S    ' 

'  63  &  64  Vict.  c.  51  ;  1  A:  2  Geo.  V.  c.  38  ;  see  ante,  pp.  718,  731. 
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as  damages  "  upon  all  debts  or  sums  certain  payable  at  a 
certain  time  or  otherwise  ...  if  such  debts  or  sums  be 
pa3'able  by  virtue  of  some  written  instrument  at  a  certain 
time,  or,  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as 
such  demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the  term 
of  payment;"  and  also  on  the  money  recoverable  under  any 
policy  of  assurance  made  after  the  passing  of  the  Act.^  A 
judge  who  is  trying  a  case  without  a  jury  has  the  same 
power ; "'  and  so  has  an  official  referee  or  any  other  officer 
of  the  Court  who  is  directed  by  a  judge  to  assess 
damages.  Again,  if  any  money  has  been  obtained  from  the 
plaintiff  by  fraud  or  force,  the  jury,  in  assessing  the  un- 
liquidated damages  which  the  defendant  must  pay,  may 
allow  the  plaintiff  such  amount  as  they  think  fit  as  damages 
for  being  deprived  of  such  money;  but  not  where  such 
money  has  been  received  by  him  through  an  innocent 
■  mistake.^  Strictly  speaking,  however,  such  damages  are 
not  interest  at  all. 

2.  Damages. 
This  form  of  relief  is  the  commonest.  It  is  almost 
invariably  asked  for  in  the  King's  Bench  Division,  and 
frequently  also  in  the  Chancery  and  Admiralty  Divisions. 
Every  breach  of  contract,  every  violation  of  a  right  of  the 
plaintiff,  every  injury  done  to  the  plaintiff  through  the 
defendant's  negligence  or  fraud,  entitles  the  plaintiff  at  all 
events  to  some  damages.  The  rules  which  govern  the 
assessment  of  damages  and  determine  the  "measure  of 
damages,"  as  it  is  called,  are  discussed  in  a  later  Chapter ;  ^ 
the  reader  will  find  there  some  account  of  the  difterent 
kinds  of  damages  recoverable  and  the  rules  relating  to 
"  remoteness  of  damage." 

In  an  action  for  unliquidated  damages,  it  is  not  necessary  to  insert  on 
the  writ  any  specific  figure  as  the  amount  of  damages  claimed.     But  where 

1  Ss.  28,  29. 

2  See  L.  C.  ^'  D.  By.  Co.  v.  S.  E.  Ry.  Co.,  [1892]  1  Ch.  at  p.  146  ;   Macbeth  v. 
Maritime  Insurance  Co.  (1908),  24  Times  L.  R.  559. 

8  Johnson  v.  B.,  [1904]  A.  C.  817. 
*  See  post.  Chap.  XXI. 
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the  plaintiif' s  claim  is  lifjuidated  and  can  be  ascertained  exactly,  he  sliould 
state  on  his  writ  the  precise  amount  to  which  ho  claims  to  be  entitled- 
Where  he  cannot  be  exact,  it  is  wiser  to  claim  too  much  rather  than  too 
little  ;  for  if  the  jury  find  a  verdict  for  a  larger  amount  than  the  plaintitf 
claimed,  that  amount  cannot  be  recovered  without  amending  the  record. 
The  judge,  howe\er,  has  power  to  make  such  an  amendment,  if  he 
thinks  tit.i 

An  inquiry  as  to  damages  is  often  du'ccted  by  the  Cliancery  Division 
where  there  is  no  jury  ;  it  is  taken  by  a  blaster. - 

3.  ros.scssion  of  Land. 

A  plaintiif  may  also  claim  possession  of  land  to  which 
he  is  entitled  and  of  which  the  defendant  is  wi'ongfully  in 
possession.  He  must  state  on  his  writ  details  sufficient 
to  clearly  identify  the  land  in  question.  If  he  succeeds  in 
the  action,  the  judgment  will  he  "  that  the  plaintiff  do  recover 
possession  of  the  land  "  so  described  ;  and  the  plaintiff  will  be 
entitled  at  once  to  a  writ  of  possession,  bidding  the  sheriff  to 
enter  thereon  and  without  delay  to  "  cause  the  plaintiff  to 
have  possession  of  the  said  land  and  premises  with  the 
appurtenances." 

4.  Ercovcrji  of  a  ('hattel. 

Before  the  Judicature  Act,  1873,  when  a  person  brought 
an  action  for  the  return  of  any  chattel  which  had  been 
wrongfully  taken  out  of  his  possession,  the  relief  for  which 
he  asked  and  the  judgment  which  he  obtained  were  always 
in  the  alternative  .  .   .   "for  the  recovery  of  the  thing,  or 

k ,  its  value,  and  for  damages  for  its  detention."     The 

defendant  was  thus  permitted  to  retain  the  thing  if  he  paid 
the  amount  at  which  its  value  was  assessed  by  the  jury. 
This  was  a  hardshii)  on  a  plaintiff  who  attached  a  special 
value  to  the  chattel  wrongfully  removed  and  who  deemed 
damages  an  inadequate  compensation  for  its  loss.  But  now 
the  option  has  been  taken  from  the  defendant  and  given  to  the 
plaintiff.  *'  Where  it  is  sought  to  enforce  a  judgment  or 
order  for  the  recovery  of  any  i)roperty  other  than  land  or 
money  by  \vrit  of  delivery,  the  Court  or  a  judge  may,  upon 

1  Order  XXVIII.,  r.  1. 

*  Bee.  for  instance,  Mcucim  Nordenfelt  Co.  v.  Nordenfelt.  [1893]  1  Ch.  630. 
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the  application  of  the  plaintiff,  order  that  execution  shall 
issue  for  the  delivery  of  the  property,  without  giving  the 
defendant  the  option  of  retaining  the  property  upon  paying 
the  value  assessed,  if  any,  and  that  if  the  property  cannot  be 
found,  and  unless  the  Court  or  a  judge  shall  otherwise  order, 
the  sheriff  shall  distrain  the  defendant  by  all  his  lands  and 
chattels  in  the  sheriff's  bailiwick,  till  the  defendant  deliver 
the  property  ;  or  at  the  option  of  the  plaintiff,  that  the  sheriff 
cause  to  be  made  of  the  defendant's  goods  the  assessed  value, 
if  any,  of  the  property."^  If  the  defendant  disobeys  an 
order  made  in  this  form  and  still  refuses  to  return  the  chattel, 
he  may  be  attached  and  sent  to  prison.- 

Again,  in  an  action  for  breach  of  a  contract  to  deliver 
specific  or  ascertained  goods,  the  Court  may  on  the  applica- 
tion of  the  plaintiff  direct  that  the  contract  be  performed 
specifically  without  giving  the  defendant  the  option  of 
retaining  the  goods  on  payment  of  damages.^ 

5.  A  Mandamus. 

A  mandamus  is  a  peremptory  order  by  the  Court  biddmg 
the  defendant  to  do  that  which  it  is  clearly  his  duty  to  do. 
The  plaintiff  must  be  personally  interested  in  the  fulfilment  of 
such  duty/  He  must  indorse  his  writ  with  a  claim  in  the 
following  form  : — "  The  plaintiff's  claim  is  for  a  mandamus 
commanding  the  defendant  to  do  {here  specify  the  duty  ivhich 
the  plaintiff  desires  to  have  performed) ^  ^  Other  relief,  such  as 
damages  or  an  injunction,  may  be  claimed  on  the  same  writ.*^ 
The  action  proceeds  in  the  same  way  as  an  ordinary  action  for 
tort ;  and  either  by  interlocutory  order  or  in  the  final  judg- 
ment in  the  action,  the  judge  may  command  the  defendant, 
either  forthwith  or  on  the  expiration  of  such  time  and  upon 
such  terms  as  may  appear  to  him  to  be  just,  to  perform  the 

1  Order  XLVIII.,  r.  1.  A  bailiwick  is  the  county  or  other  area  over  v.hich  a 
sheriff  exercises  jurisdiction. 

-  Hi/ma^  v.  Ogden,  [1905]  1  K.  B.  246. 

*  Sale  of  Goods  Act,  1S93  (56  &  57  Vict.  c.  71),  s.  52,  ante,  p.  _807.  This 
section  re-enacts  section  2  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  -0 
Vict.  c.   97). 

'  Order  LIII.,  r.  1. 

«  K.  S.  C,  Appendix  A.,  Part  III.,  s.  IV. 

6  See  Fotherby  v.  Metroiwlitan  By.  Co.  (1866),  L.  K.  2  C.  P.  at  p.  195  ; 
Davies  v.  Gas  Light  and  Coke  Co.,  [1909]  1  Ch.  708. 

B.C.L. VOL.  II.  32 
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duty  in  question.  Such  order  will  have  the  same  effect  as  a 
writ  of  mandamus  formerly  had.^  The  judge  may  subsequently 
extend  the  time  for  the  performance  of  the  duty.^ 

The  writ  of  mandamus  to  which  reference  has  just  been  made  is  one 
of  the  "  extraordinary  remedies  "  with  which  we  shall  deal  in  the  next 
chapter.  It  differs  from  the  claim  for  a  mandamus  indorsed  on  a  writ  in 
two  important  particulars  : — 

(i.)  No  writ  of  mandamus  can  now  be  issued  in  an  action.^ 
(ii.)  An  action  for  mandamus  may  sometimes  lie  when  the  old  writ  of 
mandamus  v/ould    not    have  issued,^      "  A   mandamus   may   be 
granted  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be 
just  or  convenient  that  such  order  should  be  made."  •*     The  duty 
sought  to  be  thus  enforced  need  not  therefore  be  of  a  strictly  legal 
nature,^  as  is  still  required  in  the  case  of  the  writ  of  mandamus. 
An  action  for  a  mandumus  may  lie  where  no  actual  damage  has  been 
sustained.     It  is  enough  il"  the  plaintiff  either  has  been  or  may  be  damaged 
by  the  defendant's  neglect  of  liis  duty.*5     But  even  in  an  Q.ct\on  a  mandamus 
will  not  be  granted  to  compel  the  specific  performance  of  a  private  or 
personal  contract — for  instance,  a  mandamus  cannot  be  issued  to  enforce  a 
promise  to  marry.  ^ 

II. — Equitable  Remedies. 

There  are  many  different  kinds  of  equitable  relief.  Some 
are  appropriate  only  to  a  special  class  of  persons  or  actions. 
The  reader  will  find  such  special  proceedings  described  in 
other  books  ;  it  is  only  possible  to  deal  here  very  briefly  with 
those  kinds  of  equitable  relief  which  are  general  in  their 
application  and  which  therefore  frequently  occur. 

6.  An  Injunction. 

An  injunction  is  a  peremptory  order  of  the  Court  or  a  judge 
forbidding  the  committal,  continuance  or  repetition  of 
any  tort  or  breach  of  contract,  either  generally  or  for 
a  limited  period.^     There  are  many  cases  in  which  damages 

1  Order  Llll.,  r.  4.     See  post,  p.  1175. 
■  Order  LIII.,  r.  3. 

*  See  the  judgment  of  Lord  Campbell,  C.  J.,  in  Norris  v.  Irish  Land  Co.  (1867), 
8  E.  &  B.  at  p.  525. 

*  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8). 

«•  Davien  v.  Gas  Light  and  Coke  Co.,  [1909]  1  Ch.  2-18,  708. 

«  See  Fothcrby  v.  Metropolitan  Ry.  Co.  (186(3),  L.  R.  2  0.  P.  at  p.  198. 

'  Benson  v.  Paull  (1856),  6  E.  &  B.  273  ;  approved  in  Norris  v.  Irish  Land 
Co.,  tuprd. 

8  Polme  <<•  Aljieri,  Ltd.  v.  Rushmcr,  [19071  A.  C.  121  ;  Xew  Imperial,  A-c,  Co.  v. 
Johnson,  [1912]  1  I.  11.  327. 
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do  not  afford  the  party  injured  sufficient  compensa- 
tion ;  ^  he  therefore  appHes  to  the  Court  to  prevent  the 
threatened  damage,  or,  if  any  damage  has  ah-eady  occurred, 
to  prevent  any  further  damage  being  done.  In  many  cases 
a  plaintiff  is  entitled  to  both  damages  and  an  injunction — 
to  damages,  that  is,  for  the  loss  or  injury  already  sustained, 
and  to  an  injunction  to  prevent  any  further  loss  or  damage. 
But  an  injunction  will  not  be  granted  unless  there  is  good 
reason  to  apprehend  that  the  defendant  is  about  to  commit  an 
unlawful  act.  If  he  has  already  committed  one,  it  must  be 
alleged  and  proved  that  he  threatens  and  intends  to  repeat 
or  continue  it,  unless  such  an  intention  is  already  apparent 
from  the  nature  of  the  case  or  from  other  facts  proved  or 
admitted.- 

Injunctions  are  either  interlocutory  or  perpetual ;  they  may 
also  be  divided  into  restrictive  and  mandatory.  Where  the 
rights  of  the  parties  are  still  undecided,  an  injunction  is  fre- 
quently issued  to  protect  the  property  and  interests  of  the 
parties  pending  litigation.  This  is  called  an  interim  or  inter- 
locutory injunction,  and  it  remains  in  force  only  till  the  trial 
of  the  action.  A  perpetual  injunction  is  granted  at  the  trial 
as  a  part  of  the  judgment  of  the  Court.  A  restrictive 
injunction  commands  the  defendant  not  to  do  something ; 
a  mandatory  injunction,  which  is  much  rarer,  commands 
him  in  direct  terms^  to  do  something, g.^.,  to  pull  down  a  wall, 
which  he  has  built,  so  as  to  obstruct  ancient  lights  and  be 
a  nuisance  to  the  plaintiff's  premises."'  A  mandatory  injunc- 
tion may  either  be  interlocutory  or  perpetual ;  but  it  is  very 
seldom  granted  on  an  interlocutory  application.  Such  an 
order  will  only  be  made  where  there  has  been  a  breach  of 
faith,  contempt  of  court,  or  some  other  misconduct  on  the 
part  of  the  defendant:  "  if,  for  instance,  the  injury  cannot 
fairly  be  compensated  by  money  ;  if  the  defendant  has 
acted  in  a  high-handed  manner  ;    if    he  has  endeavoured 

^  See  the  learned  judgment  of  Lord  Cairns,  L.  C,  in  Doherti/  v.  Allman  (1878), 
3  App.  Gas.  at  pp.  716—723  ;  followed  in  McEacharn  v.  Colton  and  others, 
[1902]  A.  C.  104. 

2  See  Stannard  v.  Vestnj  of  St.  Giles,  Camberwell  (1882),  20  Oh.  D.  at  p.  lOc 

*  Jarhson  V.   Xornuniln/  Brirli   Co.,  [IXOD]   1   Ch.  43.-<. 

■1   Colls  T.  The  Home  and  Colonial  Stores,  [1904]  A.  C.  179. 
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to  steal  a  march  upon  the  i)laintiff,  or  to  evade  the  juris- 
diction of  the  Court."  ^  And  even  at  the  trial  a  mandatory 
injunction  will  only  be  granted  when  the  payment  of 
damages  would  be  clearly  inadequate  to  compensate  the 
plaintift"  for  th(^  injury  which  will  be  done  him  if  the  state 
of  things  wrongfully  created  by  the  defendant  be  allowed  to 
continue. 

The  Court  has  power  to  grant  an  injunction  wherever  it 
appears  "  just  or  convenient  that  such  an  order  should  bo 
made.''  -  But  the  words  "  just  and  convenient'did  not  mean 
that  the  Court  was  to  grant  an  injunction  simply  because  the 
Court  thought  it  convenient :  if  meant  that  the  Court  should 
grant  an  injunction  for  the  protection  of  rights  or  for  the  pre- 
vention of  injury  according  to  legal  principles ;  but  the 
moment  you  find  that  there  is  a  legal  principle,  that  a  man  is 
about  to  suffer  a  serious  injury,  and  that  there  is  no  pretence 
for  inflicting  that  injury  upon  him,  it  appears  to  me  that  the 
Court  ought  to  interfere."^ 

On  proof  of  these  facts  the  plaintiff  will  generally  be 
entitled  both  to  recover  damages  for  the  injury  already 
sustained  and  to  obtain  an  injunction  to  restrain  the  con- 
tinuance or  repetition  of  the  injury  in  the  future.  But  an 
injunction  will  not,  as  a  rule,  be  granted  where  the  injury 
to  the  plaintiff's  right  is  trifling,  where  the  paj^ment  of 
damages  is  an  adequate  compensation,  or  where,  in  the 
special  circumstances,  it  would  be  oppressive  to  the  defen- 
dant to  grant  an  injunction.*  Nevertheless,  where  there 
is  a  legal  right  to  an  injunction,  the  fact  that,  if  granted, 
it  will  cause  great  inconvenience  or  distress  is  no  legal 
ground  for  not  granting  it — not  even  if  obedience  to  the 
order  of  the  Court  will  involve  "  stopping  the  defendant's 
works  and  throwing  out  of  employment  a  large  number  of 
workmen."       That  the  defendant  was  actuated  by  a  good 

»   Per  Lord  Macnaghten,  ri!'04]  A.  ('.  at  p.  193. 

*  .Tudicaturc  Act.  1873  (30  &  .37  Vict.  c.  6ij),  s.  25  (8). 

»  Por  .Je?sel,  M.  R.,  in  Aislalt  v.  Corporation  of  Southampton  (1880),  16  Ch.  D. 
at  p.  148. 

*  See  the  judgment  of  Smith,  L    J.,  in  Shclfer  v.  City  of  London  Electric  Light 
Co.,  f  ISn.-)]  ]  Ch.  at  pp.  .Tin  et  srq..  and   Wnod  v.  Cinmay  Corp..  [i:»N]  2  Ch.  47. 

*  TI'77/.f  and  Berkm  Canal  Xariijation   Co.   v.   Swindon   Waterworks  Co.    (1874), 
I.  E.  9  Ch.  451  ;    (1875),  L.  R.  7'H.  L.  697. 
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motive  in  doing  that  which  it  is  now  sought  to  restrain  him 
from  doing  is  no  answer  to  the  apphcation.^ 

A  person  who  apphes  for  an  injunction  only  need  not 
show  that  he  has  ah'eady  sustained  any  damage ;  for 
the  object  of  an  injunction  is  to  anticipate  and  prevent 
damage  being  sustained.  Thus  the  purchaser  of  a  plot  of 
land  can  obtain  an  injunction  to  restrain  his  vendor  from 
doing  anything  on  an  adjoining  plot  of  land  still  owned  by 
the  vendor,  which  would  be  a  breach  of  his  implied 
covenant  not  to  derogate  from,  his  own  grant,  although  the 
purchaser  has  not  yet  suffered  any  actual  damage.'  But 
where  special  damage  is  an  essential  part  of  the  cause 
of  action,  an  injunction  will  not  be  granted  until  some 
special  damage,  however  small,  has  been  sustained ; 
for  without  such  special  damage  there  is  no  ground  of 
action.  "Damages  and  injunction  are  merely  two  different 
forms  of  remedy  against  the  same  wrong,  and  the  facts  which 
must  be  proved  in  order  to  entitle  a  plaintiff  to  the  first  of 
these  remedies  are  equally  necessary  in  the  case  of  the 
second."  ^ 

An  order  for  an  injunction  "  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  may  think  just."  ■*  8u'ch  terms  will 
be  imposed  whenever  it  is  sought  to  restrain  the  defendant  from  doing  that 
which  he  prima  fade  has  a  legal  right  to  do.  Thus,  where  there  was  a 
dispute  as  to  the  construction  of  a  lease,  the  Court  refused  to  restrain  a 
landlord  from  distraining  unless  the  tenant  paid  all  the  rent  in  arrear  into 
court  within  a  fortnight.^ 

An  injunction  is  often  granted  to  prevent  any  threatened  waste,  or 
trespass  to  land.  This  can  be  done  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under  any  claim  or  title,  or 
(if  out  of  possession)  does  or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  colour  of  title:  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or  equitable.'^  Again,  a 
mortgagor  who  is  in  receipt  of  the  rents  and  profits  of  the  mortgaged 
premises  has  a  sufficient  interest  to  enable  him  to  maintain  an  action  for 
an  injunction  to  restrain  any  injury  being  done  to  the  mortgaged  property 

^  Att.-Gen.  v.  Birmingham  Corporation  (1858),  4  Kaj'  &  J.  528. 

*  Siddons  v.  Short  (1877),  2  C.  F.  D.  572  ;  but  the  Court  will  refuse  to  grant  an 
injunction  to  restrain  what  is  known  as  "  amelioratinsr  waste  "  :  Doherty  v. 
Allman  (1878),  3  App.  Cas.  709.  followed  in  MoEacharn  v.  ^'otton.  {1902]  A.  C.  104. 

»  Per  Lord  Watson  in  White  y.  Mellin,  [1895]  A.  C.  at  p.  167;  and  see  U'yal 
Baking  Powder  Co.  v.  Wright,  CroMcy  A  Co.  (1900),  18  R.  P.  C.  95.  ancl  Dtmlop 
P.>eum.atiG  rip-e  Co.  v.  Mais-ni  Talhot  (190;^),  20  Tim.-s  L.  R.  88.  579. 

«  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8). 

»  Shaw  and  others  v.  The  Earl  of  Jersey  (1879),  i  C.  P.  D.  120. 
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without  joining  the  niort^afree  as  a  co-plaintiff.^  And  an  injunction  may 
be  granted  to  restrain  a  defendant  from  publishing  ol"  the  plaintiff  to  the 
injury  of  his  trade  matter  which  a  jury  lias  found  to  be  libellous.''  But  au 
interim  injunction  is  now  very  seldom  granted  in  an  action  either  of  libel 
or  slander.-^ 

A  few  spei'.imens  of  a  claim  for  an  injunction  are  subjoined  : — 

Infringement  of  a  Patent. 
The  plaintiff  claims  an  injunction  restraining  the  defendants,  their  servants  and 
agents,  from  manafactnring,  selling,  offering  for  sale  or  in  any  manner  dealing 
with  anv  articles  constructed  in  infringement  of  the  said  letters  patent. 

Lihel. 

And  the  plaintiff  claims  : — 

1.  Damages. 

2.  An  injunction  to  restrain  the  defendant  and  his  agents  from  further  circu- 
lating, distributing  or  otherwise  publishing  the  said  leaflet,  or  any  other  reprint  of 
the  said  speech,  or  any  similar  libels  affecting  the  plaintiff  in  his  said  profession 
and  oflBce. 

Trespaxt  to  Land. 

The  plaintiff's  claim  is  for  £, damages  for  the  defendants'  wrongfully  entering 

the  plaintiff's  meadow,  known  as  The  Long  Close,  in  the  parish  of  Ashill  in  the 
county  of  Somerset  ;  and  for  an  injunction  restraining  the  defendants,  their 
servants,  workmen  and  agents,  from  entering  on  the  plaintiff's  said  meadow,  or 
from  destroying  or  otherwise  injuring  the  hedge  or  fence  now  on  the  east  side 
thereof,  or  from  erecting  or  causing  to  be  erected  a  wooden  or  other  fence  on  the 
said  east  side  thereof,  or  from  in  any  way  interfering  with  the  plaintiff's  use  and 
enjoyment  of  the  said  meadow. 

Ancient  Lights. 
(^Mandatory  Injunction.) 

The  plaintiff  claims  : — 

1.  An  order  that  the  defendant  forthwith  pull  down  and  remove  all  buildings 
raised  by  him  above  the  level  of  the  old  houses  formerly  on  the  site  thereof,  and 
all  buildings  on  the  site  of  the  said  former  houses  erected  in  such  manner  as  to 
darken  or  obstruct  any  of  the  ancient  lights  and  windows  of,  and  be  a  nuisance  to, 
the  house  and  premises  now  in  the  occupation  of  the  plaintiff. 

2.  That  the  defendant  be  perpetually  restrained  from  erecting  any  buildings  on 
the  site  of  the  said  former  houses,  in  such  manner  as  to  darken  or  obstruct  any  of 
the  plaintiff's  said  ancient  lights  and  windows,  or  to  be  a  nuisance  to  the  plaintiff's 
said  house  and  premisee. 

It  may  be  well  to  add  a  few  words  as  to  the  procedure  by  which  an 
interlocutory  injunction  is  obtained.  The  application  in  the  King's  Bench 
Division  is  made  to  a  judge  at  chambers,'*  in  the  Chancery  Division  by  a 
motion  before  a  judge  in  court.  It  must  be  supported  by  an  affidavit  as  to 
the  facts.  It  can  be  made  at  any  stage  of  the  action.  In  urgent  cases  leave 
will  be  given  to  serve  with  the  writ  a  summons  or  a  notice  of  motion  for  an 
interim  injunction.     In  very  urgent  ca.ses  if  strong  grounds  be  shown  the 

1  36  &  37  Vict.  c.  66,  s.  2.5  f.^)  :    Fairclough  v.  Marshall  (1878),  4  Ex.  D.  37. 

»  Saxhy  v.  Easterbrook  (1878),  3  C.  P.  D.  339  ;  Hill  v.  Hart  Daviei  (1882), 
21  Ch.  D.  798  ;  Quartz  Tlill.  ^'c.  Co.  v.  Beall  (1882),  20  Ch.  D.  501  ;  see  also 
T/irerpool  Houxrhnld  Storrs  Asaociaticm  v.  Smith  (1887),  37  Ch.  D.  170. 

»  B(mnard  v.  Ferryman,  [1891]  2  Ch.  169. 

«  Order  LI  V.,  r.  12  (c)  ;  ante,  p.  100.5. 
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judge  will  sometimes  grant  an  interim  injunction  ex  parte  {i.e.,  in  the 
absence  of  the  other  side)  in  the  first  instance  ;  but  such  an  injunction 
only  remains  in  force  till  the  persons  affected  by  it  can  be  heard. 

On  an  application  for  an  interim  injunction  the  Court  must  be  satisfied 
that  there  is  a  serious  question  to  be  tried  at  the  hearing,  and  that  on  the 
facts  there  is  a  probability  that  the  plaintiff  is  entitled  to  relief.  The 
matter  must  be  urgent  ;  the  defendant's  proceedings  must  threaten 
immediate  injury.  All  the  facts  must  be  laid  before  the  Court,  and  the 
plaintiff  must  undertake  to  pay,  in  the  event  of  the  interim  injunction  not 
being  made  perpetual,  any  damages  which  the  defendant  can  prove  that  he 
has  suffered  in  consequence  of  its  having  been  granted.  The  order  for 
injunction  recites  such  undertaking. 

Where  an  injunction  requires  the  defendant  to  do  some  act  within 
a  limited  time  from  its  service  upon  him,  it  must  be  served  on  him  per- 
sonally, and,  if  there  is  any  intention  of  proceeding  against  him  for 
contempt  of  court  in  case  of  his  disobeying  the  order,  it  must  be  indorsed 
with  the  words  : — 

"  If  you,  the  within-named  A.  B.,  neglect  to  obey  this  judgment  [or  order]  by 
the  time  therein  limited,  you  will  be  liable  to  process  of  execution  for  the  purpose 
of  compelling  you  to  obey  the  same  judgment  [or  order]."  i 

The  affidavit  of  service  must  state  that  the  copy  served  was  so  indorsed. 
This  indorsement  is  not  necessary  on  mere  prohibitive  orders. 

A  defendant  also  can  in  a  proper  case  obtain  an  interlocutory  injunction. 
He  may,  even  before  delivering  a  Counterclaim,  apply  by  motion  for  an 
injunction  against  the  plaintiff,  if  his  Counterclaim  is  founded  upon  the 
same  contract  as  that  on  which  the  plaintiff  is  suing.  Thus  in  ColUson  v. 
Warren^  the  defendant  gave  notice  of  motion  for  an  injunction  seven 
days  after  the  writ  was  issued,  and  on  that  motion  obtained  an  order 
restraining  the  plaintiff  from  interfering  with  or  disturbing  the  defendant 
in  his  possession  and  occupation  of  a  house. 

If  either  party  disobeys  an  injunction,  whether  interim,  perpetual  or 
mandatory,  while  it  is  still  in  force,  he  is  liable  to  be  attached  and  sent  to 
prison.^ 

7.  Declaration  of  Bight  or  Title. 
The  Court  may  now  in  any  action  make  a  declaration  as 
to  the  rights  or  title  of  the  parties  hefore  it,  which  will  hind 
those  parties  and  all  deriving  title  under  them.  The  declara- 
tion sought  for  must  be  claimed  on  the  writ  or  the  pleadings 
— strictly  on  both.  A  claim  for  such  a  declaration  is  generally 
supplemental  to  some  other  claim,  such  as  one  for  damages 

1  Order  XLI.,  r.  5. 

2  [1901]  1  Ch.  812. 

3  Injunctions  are  enforced  against  a  corporation  by  sequestration  :  see  post, 
pp.  1329,  1330,  and  Order  XLII.,  r.  7. 
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or  an  injunction/  In  sueli  a  case  the  Court  may  make  the 
declaration  asked  for  even  where  it  refuses  to  grant  an 
injunction  or  to  giv(^  any  other  rehef,-  provided  there  has  in 
fact  been  a  disturbance  of  the  right  which  the  Court  is 
adved  to  declare.^ 

Moreover,  a  declaration  of  right  or  title  may  be  claimed  in 
an  action  brought  simply  and  solely  to  obtain  that  declaration, 
and  for  this  there  is  good  reason.  It  often  happens  that  a 
man  wishes  to  ascertain  his  exact  rights  before  they  have  been 
infringed.  The  mere  fact  that  his  supposed  rights  have  been 
seriously  called  in  question  was  formerly  not  enough  to  give 
him  any  right  of  action.  But  now  the  Court  will  make 
binding  declarations  as  to  the  right  or  title  of  any  party  to 
an  action,  although  nothing  has  been  done  to  entitle  him 
either  to  damages  or  to  an  injunction.  Thus,  w^here  a  con- 
veyance or  other  deed  has  been  drawn  up  and  executed,  and 
a  controversy  has  arisen  as  to  the  rights  of  one  of  the  parties 
under  it,  he  need  not  wait  until  a  formal  breach  of  his  right 
is  committed  by  the  other  party,  nor  is  he  bound  to  continue 
to  act  in  uncertainty  as  to  the  true  construction  of  the  instru- 
ment. He  can  apply  for  a  declaration,  and  thus  obtain  a 
decision  of  the  Court  as  to  its  construction,  and  act  in  the 
light  of  that  decision.  Again,  it  may  be  that  the  plaintiff 
does  not  wish  to  obtain  possession  of  land  or  any  other 
immediate  relief.  He  merely  washes  to  have  his  rights 
defined  and  declared.  Suppose,  for  instance,  that  a  freeholder 
granted  a  lease  of  a  farm  for  a  term  of  years,  and  died  before 
that  term  had  expired.  If  a  dispute  subsequently  arises 
))etween  his  heir  and  his  devisee  as  to  the  ownership  of  the 
farm,  neither  of  them  can  eject  the  tenant,  for  both  are  bound 
by  the  lease.  They  can  only  ask  the  Court  to  declare  which 
of  thein  is  entitled  to  receive  the  rent. 

The  Court  of  Chancery,  however,  would  not  before  the  passing  of  the 
Judicature  Act  make  a  hindinf;  declaration  of  title  unless  a  right  to 
"some   conse<|uential    relief"   was   shown;    it  declined  to  make  deelara- 

•  Such  a  claim  is  frequenUy  made  iu  actions  for  the  recovery  of  land  :  see 
pnxt,  p.    ]2r,;t. 

2  Llarulvdno  Urban  District  Council  v.   Woods,  [1899]  2  Ch.  705. 

'  W'fiH  V.  Gwi/nnr,  [1911]  2  f'li.  I  ;  JJi/sarf  {i:<irl)  v.  Ifnmmprfon,  [1914]  1  Ch.  822  : 
[191«i  1  A.  (".  57. 
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tions  "  in  the  air ; "  ^  and  this  practice  was  followed — with  some  hesitation — 
in  the  High  Court  from  1875  to  1883.2  But  in  October,  1883,  it  was 
clearly  provided  ^  that  "  no  action  or  proceeding  shall  be  open  to  objection 
on  the  ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right,  wliether 
any  consequential  relief  is  or  could  be  claimed  or  not."  ■^  And  now  "  actions 
can  be  brought  merely  to  declare  rights  ;  and  this  is  an  innovation  of  a 
very  important  kind."  ^ 

Hence  the  Court  can  now  declare  what  the  rights  of  the 
parties  are  or  will  be,  although  no  ancillary  relief  is  claimed, 
and  even  where  no  substantive  relief  can  at  present  be  given.^ 
Such  declaration  may  be  made  on  an  interlocutory  application 
whether  by  petition  or  summons. "^  But  the  jurisdiction 
under  this  rule  will  be  exercised  with  great  caution.^  The 
Court  can  in  its  discretion  make  a  declaration  as  to  a  future 
right,  but  it  will  not  do  so  if  such  a  declaration  would  be 
"  embarrassing  or  useless  for  any  good  purpose."'' 

The  following  are  examples  of  declarations  which  have  been  made 
under  this  rule  : — 

That  the  defendant,  a  clergyman,  was  not  entitled  to  hold  services  and 
deliver  addresses  on  the  seashore  at  I^landudno  without  the  consent  of  the 
Urban  District  Council.^" 

That  the  defendants  were  not  entitled  to  send  sewage  from  their  district 
into  the  plaintiffs'  sewer  without  the  consent  of  the  plaintiffs.^^ 

That  the  defendants  were  not  entitled  to  make  an  unreasonable  demand 
for  payment  as  a  condition  for  giving  their  consent  to  an  assignment  by 
the  plaintiff  of  his  lease,  and  that  the  plaintiff  was  entitled  to  assign  his 
lease  without  any  further  consent  of  the  defendauts.^^ 

That  the  defendant,  who  was  the  owner  of  the  dominant  tenement,  was 
not  entitled  to  any  light  claimed  by  him  in  respect  of  such  tenement,  he 
having  lost  such  right  by  alterations  in  the  said  tenement.!^ 

1  Eooke  V.  Lord  Kensington  (1856),  2  Kay  &  J.  753. 

2  Cox  V.  Barker  (1876),  3  Ch.  D.  370—372. 

3  Order  XXV.,  r.  5. 

4  See  Honour  v.  Equitable  Life  Society,  [IDOO]  1  Ch.  852  ;  Societe  Maritime  v. 
Ventis  Steam  Shipj:mg  Co.  (lOOi).  9  Com.  Cas.  2Sy. 

'->  Per  Lindley,  L.  J.,  in  Ellis  v.  Duke  of  Bedford,  [1899]  1  Ch.  at  p.  515. 

6  Evans  v.  Manchester,  ^'c,  Ry.  Co.  (1887),  36  Ch.  D.  at  p.  640  ;  Londo^i 
Association  of  Shipoivners  r.  London  and  India  Docks  Joint  Committee,  [1892]  3 
Ch.  242. 

7  In  re  St.  Nazaire  Co.  (1879).  12  Oh.  D.  at  p.  94. 

8  Faher  v.  Gosu-orth  U.  D.  C.  (1903),  88  L.  T.  549. 

9  Per  Jelf,  J.,  in  Att.-Gen.  v.  Scott  (1904),  20  Times  L.  E.  at  p.  633. 
i»   Llandudno  U.  D.  C.  v.  Woods,  [1899]  2  Ch.  705. 

"   Islington  Vestry  v.  Hornsey  U.  D.  C,  [1900]  1  Ch.  695. 

12  Toung  v.  Ashley  Gardens  Pro-perties,  Ltd.,  [1903]  2  Ch.  112  :  M'estY.Gwynne, 
[1911]  2  Ch.  1. 

18    Ankerson  v.  Conelly,  [1906]  2  Oh.  544  ;   [1907]  1  Ch.  678. 
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That  upon  the  true  construction  of  a  lease  made  between  the  parties,  and 
in  the  events  which  had  happened,  the  plaintiff  was  entitled  to  assign  the 
residue  of  tlie  term  to  his  wife  without  the  consent  of  the  lessors,  and  free 
from  conditions.^ 

That  a  by-law  made  by  an  urban  council  forbidding  the  erection  on  its 
foreshore  of  certain  booths,  tents,  swings,  &c.,  except  as  therein  provided, 
was  valid.' 

That  an  indemnity  given  by  a  trade  union  to  pay  the  costs  of  an  action 
brought  by  its  officers  was  ultra  vires.^ 

But  a  general  declaration  as  to  title  ought  rarely  to  be  made  on  a  vendor 
and  purchaser  summons,  that  procedure  being  only  intended  for  the 
decision  of  isolated  points  arising  out  of  or  connected  with  the  contract.* 

8.    Tlw  Apjioiiitiuent  of  a  Beceiver. 

A  receiver  is  an  officer  of  the  Court,  appointed  in  the 
interests  of  all  parties  to  an  action  for  the  purpose  of  pro- 
tecting and  preserving  the  subject-matter  of  the  litigation  till 
judgment  be  given.  If  the  property  in  dispute  be  land  or 
buildings,  it  will  be  his  duty  to  collect  the  rents,  to  receive 
any  other  profits,  to  expend  a  certain  portion  of  the  money 
which  thus  comes  into  his  hands  in  repairing  the  premises, 
and  then  to  hold  the  balance  to  abide  the  order  of  the  Court. 
Or  he  may  be  appointed  to  collect  the  debts  due  to  a  company 
or  to  a  firm,  or  to  receive  the  share  of  any  joint  owner  in  a 
partition  action,  or  he  may  be  specially  directed  to  manage 
a  business  pending  litigation.^ 

The  Judicature  Act  conferred  upon  all  Divisions  of  the 
High  Court  the  very  wide  power  of  appointing  a  receiver 
"  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just 
or  convenient  that  such  order  should  be  made,"  ^  but  the 
exercise  of  this  power  is  restricted  by  many  considerations 
which  are  justified  by  practical  experience.  Thus  a  receiver 
will  not,  as  a  rule,  be  appointed  if  either  party  is  competent 
to  do  the  work  and  can  be  trusted  to  do  it  properly.  But 
where  it  is  just  or  convenient,  such  an  order  will  be  made, 
although  th(^  dispute  is  as  to  the  legal  title  of  the  parties  and 

•  Evam  V.  Levy,  [1910]  1  Ch.  452. 

^  Williams  v.  Weston-super-Mare  V.  D.  C.  (1910),  26  Times  L.  R.  50(5. 

»  (Jraw  V.  Ifiitt,  [H»14j  1  Ch.  '.»». 

«  In  re  Wallit  and  Barnard's  Contract,  [1899]  2  Ch.  51.5. 

»  36  &  37  Vict.  c.  66,  s.  25  (8). 
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the  defendant  is  in  possession  ;  ^  and  the  Court  will  give  the 
receiver  possession  of  the  property  in  so  far  as  is  necessary 
for  the  preservation  of  the  plaintiff's  rights.-  Where  the 
property  is  let  to  impecunious  weekly  tenants,  it  is  clearly 
convenient  in  the  interests  of  all  parties  that  a  receiver  should 
be  appointed,  lest  the  tenants,  learning  that  there  is  a  dispute 
as  to  who  is  really  their  landlord,  should  cease  to  pay  rent 
altogether.^  Again,  a  cestui  que  tnist  may  apply  for  a  receiver 
if  his  trustee  carelessly  omits  to  call  in  hazardous  loans  or  to 
sell  wasting  securities.  So  a  secured  crisditor  may  fairly 
claim  this  relief  if  his  debtor  is  dissipating  the  property  which 
is  the  security  for  the  loan,  e.g.,  if  a  tradesman  is  neglecting 
his  business  and  not  calling  in  the  debts  due  to  him  from 
customers,  if  a  company  in  difficulties  is  squandering  its 
assets,  if  a  mortgagor  leaves  buildings  out  of  repair  and  land 
uncultivated,  so  as  to  seriously  reduce  their  value.  When 
the  debenture-holders  of  a  company  proceed  to  enforce  their 
security  by  the  appointment  of  a  receiver,  their  flcfkting 
charge  is  said  to  "  crystallise  " — that  is,  it  becomes  a  definite 
and  specific  charge  on  the  assets  of  the  company."' 

If  a  plaintiff  desires  the  appointment  of  a  receiver,  he  should  claim  it 
on  his  writ.  Nevertheless  the  Court  has  power  to  appoint  a  receiver  at 
any  stage  of  the  proceedings — even  on  appeal — although  the  plaintiff  has 
not  asked  for  it  on  his  writ.^  The  plaintiff"  may  apply  for  a  receiver  either 
ex  parte  or  on  notice  :  but  a  receiver  will  only  be  granted  on  an  ex  parte 
application  in  cases  of  extreme  urgency.*^  Any  other  party,  after  appear- 
ance, on  notice  to  the  plaintiff"  may  apply  for  one.  In  the  Chancery 
Division  the  application  if  opposed  is  made  by  motion  in  Court ;  if 
unopposed,  by  summons  at  chambers.  In  the  King's  Bench  Division  it  is 
always  made  by  summons  before  a  judge  at  chambers." 

The  person  to  be  appointed  must  first  give  security  to  the  satisfaction 
of  a  Master  "  to  duly  account  for  what  he  shall  receive  as  such  receiver, 
and  pay  the  same  as  the  Court  shall  direct."  He  will,  unless  otherwise 
ordered,  be  allowed  a  proper  salary  or  commission  on  the  amount  of  his 

1  Foxioell  V.  Van  Grutten,  [1897]  1  Ch.  6i  ;  John  v.  John,  [1898]  2  Ch.  573  ; 
Cummins  v.  Perkins,  [1899]  1  Ch.  16. 

2  Charrington  ^  Co.,  Ltd.  v.  Camp,  [1902]  1  Ch.  386. 

3  Gwatkin  V.  Bird  (1882),  52  L.  J.  Q.  B.  263. 

*   As  to  the  appointment  of  a  receiver  by  way  of  equitable  execution,  see  post, 

^   Hyde  v.  Warden  (1876),  1  Ex.  D.  309  ;   Anglo-Italian  Bank  v.  Davies  (1878), 
9  Ch.  D.  287  ;  Salt  v.  Cooper  (1880),  16  Ch.  D.  fi54. 
«    In  re  Potts,  Ex  parte  Taylor,  [1893]  1  Q.  B.  648. 
'    Order  LIV.,  r.  12  (e)  ;  ante,  p.  1005. 
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receipts.^  He  will  be  entitled  to  further  payment  in  respect  of  any 
extraordinary  trouble  or  expenditure  incurred  in  discharge  of  his  duties,'^ 
but  not,  as  a  rule,  when  he  is  himself  a  party  to  the  action.  He  will 
be  paid  his  costs  and  ex)>enses  in  priority  to  the  costs  of  other  parties,  and 
next  after  the  costs  of  the  realisation.^ 

His  first  duty  is  to  take  possession  of  the  property  committed  to  his 
charge  ;  his  next  duty  is  to  manage  it,  remembering  always  that  he  is 
appointed  on  behalf  of  all  parties  to  the  action,  and  not  of  one  party  only. 
He  has  full  authority  to  let  lauds  and  houses,  to  receive  rents,  and  to  do 
^verything  else  in  his  power  to  make  the  property  as  productive  as  possible 
for  the  benefit  of  the  ])arty  wh<j  may  ultimately  be  declared  to  be  its  owner. 
With  the  sanction  of  the  Court  where  necessary,  he  can  in  fact  do 
everything  that  the  owner  could  do  were  he  in  possession.  In  so 
managing  the  property  under  his  care  he  may  perhaps  incur  liabilities  to 
third  persons.  Thus  in  Sluhhs  v.  Marsh  ^  a  receiver,  appointed  by  the 
Court  to  carry  on  a  newspaper,  had  to  pay  damages  and  costs  in  respect 
of  a  libel  which  appeared  in  it  during  his  management.  But  in  all  such 
cases  the  third  person  must  bring  his  action  in  the  Court  which  appointed 
the  receiver.^ 

Lastly,  the  receiver  must  account  for  all  moneys  which  have  come  into 
his  hands.  He  must  leave  his  accounts  in  the  chambers  of  the  judge  by 
whom  he  was  appointed,  and  verify  them  by  an  affidavit.^  He  will  be 
liable  for  all  money  which  he  might  have  received  if  he  had  used  due 
diligence ;  but  not  for  a  loss  which  occurred  without  any  default  on  his 
part.  He  must  not  mix  moneys  collected  by  him  as  receiver  with  his  own 
moneys." 

9.  An  Account. 

Where  the  plaintiff's  claim  is  Uqiiidated  and  can  be 
ascertained  exactly,  he  should,  of  course,  claim  only  the 
precise  amount  due  to  him  with  interest  if  he  is  entitled  to 
any.  But  where  the  plaintiff  believes  that  the  defendant 
has  received  money  on  his  behalf  and  does  not  know  the 
amount,  he  naturally  desires  to  make  the  defendant  deliver 
him  an  account,  showing  precisely  what  money  he  has 
received  on  l)Bhalf  of  the  plaintiff  and  how  he  has 
expended  it.  Formerly  this  remedy,  as  a  rule,  could  only 
be  obtained  in  th('  C^ourt  of  Chancery  ;  but  now  the  plaintiff 

'  Order  L.,  r.  16. 

■'  Harris  v.  Sleep,  [1897]  2  Ch.  80. 

'  Batten  v.  Wedgwood  Coal  and  Iron  Co.  (1881),  28  Ch.  D.  317. 

*  (18()G).  15  L.  T.  .S12.  Tho  damages,  it  would  seem,  came  out  of  the  estate, 
but  the  receiver  had  to  pay  the  costs  out  of  his  own  pocket. 

'  In  re  Maidstone  Palace  of  Varieties,   Ltd.,  [1909]  2  Oh.  283. 

*  Order  L.,  r.  20. 

■   Svmrt  V.  Flood  (1883),  49  L.  T.  469. 
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can  claim  an  account  in  the  King's  Bench  as  well  as  in  the 
Chancery  Division.^ 

This  claim  to  have  an  account  taken  must  be  carefully 
distinguished  from  a  claim  on  a  "  settled  account,"  which  is 
really  an  action  brought  upon  an  implied  promise.^  Indeed, 
in  the  absence  of  fraud  or  of  substantial  errors  in  the 
account,  the  fact  that  an  account  has  been  settled  between 
the  parties  is  a  good  defence  to  a  claim  to  have  an  account 
taken.  Another  defence  is  that  the  defendant  is  under  no 
duty  to  account  to  the  plaintiff — that  is,  that  he  has  not 
received  the  moneys  in  question  as  agent  or  trustee  for  the 
plaintiff,  and  therefore  is  not  bound  to  account  for  them 
to  him,  or,  in  technical  language,  that  he  is  not  "  an 
accounting  party." 

The  procedure  on  au  application  for  an  account  will  be  described  in  a 
later  chapter.^  We  may  mention  here  a  few  instances  in  which  an  account 
is  generally  ordered.  "  ^ 

The  defendant  will  be  ordered  to  deliver  an  account  where  he  has 
managed  the  plaintiff's  estate,  as  bailiff,  land  agent,  solicitor  or  trustee, 
receiving  the  rents  and  profits  and  making  disbursements  for  rates,  taxes 
and  repairs. 

Any  beneficiary  entitled  to  the  residue  of  a  fund  under  a 'deed  or  will 
is  entitled  to  call  upon  the  trustee  or  executor  to  account  to  him.  A 
solicitor  must  always  account  to  his  chent,  and  an  agent  to  his  principal, 
A  claim  may  be  made  for  an  account  of  the  profits  made  by  the 
defendant  in  infringement  of  the  plaintiff's  copyright,  patent  right,  or 
right  to  a  trade  mark,  &c.  ;  this  claim  would  be  supplementary  to  a  claim 
for  an  injunction  to  prevent  any  further  infringement.  So  in  an  action  for 
breach  of  covenant  not  to  trade  within  a  certain  area,  or  for  a  certain  time, 
an  order  both  for  an  injunction  and  for  an  account  is  frequently  made. 

10.  Specific    Performance  of  a   Contract. 

At  common  law  a  plaintiff's  only  remedy  for  breach  of  a 
contract  was  an  action  for  damages.  In  many  cases  this  was, 
for  the  purposes  of  justice,  an  inadequate  remedy.  But 
at  a  later  period,  w^hen  the  jurisdiction  of  the  Chancellor 
became  established,  many  innovations  w^ere  sanctioned,  and 
among  them  the  granting  of  decrees  for  the  specific  perform- 

1  Torf;  V.  S towers,  [1883]  W.  N.  17i. 
-  See  a7ite,  p.   918. 
3  Post,  p.   1209. 
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ance  of  contracts.  ''  This  remedy  by  specific  performance 
was  invented  and  has  been  cautiously  applied  in  order  to  meet 
cases  where  the  ordinary  remedy  by  an  action  for  damages  is 
not  an  adequate  compensation  for  breach  of  contract."^ 
Equity,  however,  could  not  grant  this  remedy  in  all  cases 
of  breach  of  contract.  *'  The  jurisdiction  "  to  decree  specific 
performance  "  has  always  been  treated  as  discretionary  and 
confined  within  well-known  rules.'""  Gradually  out  of  a  long 
series  of  decisions  of  the  Court  of  Chancery  there  was  evolved 
a  body  of  settled  principles  and  rules  which  guide  our  judges 
at  the  present  day.  The  most  important  of  these  rules  may 
be  briefly  stated  as  follows  : — 

(i.)  Specific  performance  will  not  be  granted  where  damages 
would  afford  adequate  compensation.  The  jurisdiction  has 
always  been  confined  to  cases  where  "  damages  at  law  would 
not  give  the  party  the  compensation  to  which  he  was  entitled, 
that  is,  would  not  put  him  in  a  situation  as  beneficial  to  him 
as  if  the  agreement  were  specifically  enforced.''  ^ 

In  cases  of  contracts  for  the  sale  of  ordinary  articles  of 
merchandise,  damages  calculated  on  the  market  price  of  the 
goods  are  practically  as  complete  a  remedy  to  the  purchaser 
as  delivery  of  the  goods  themselves  ;  for  with  such  damages 
in  his  pocket  he  can  buy  a  like  quantity  of  the  same  goods. 
"  Thus,  if  a  contract  is  for  the  purchase  of  a  certain  quantity 
of  coals,  etc.,  this  Court  will  not  grant  specific  performance, 
because  a  person  can  go  into  the  market  and  buy  similar 
articles  and  get  damages  for  the  difference  in  the  price  of  the 
articles  in  a  Court  of  law."^  For  the  same  reason,  if  A. 
agrees  to  lend  B.  money,  whether  on  mortgage  or  otherwise, 
"  it  is  settled  in  the  law  of  England  that  such  a  promise 
cannot  sustain  a  suit  for  specific  performance."^  But  a 
contract  to  purchase  debentures  of  a  company  can  now  be 

1  Per  Kay,  L.  J.,  in  Ryan  v.  The  Mutual  Tontine  Association,  [1893]  1  Oh.  at 
p.  126. 

-  Per  Kay.  L.  J.,  ib.,  at  p.  121  ;  see  also  Stetcart  v.  Kennedy  (1890),  15  App. 
Cas.  at  p.  105. 

3  Per  Lord  Redesdale,  L.  C,  in  Harnett  v.  Yeilding  (1805),  2  Sch.  &  Lef.  at 
p.  553  ;  and  see  Wolverhampton  Corvoration  v.  Emmons,  [1901]  1  K.  B.  515  ; 
Molyneux  v.  Richard,  [190r.]  1  Oh.  31. 

*  Per  Kindersley,  V.-C,  ui  Falcke  v.  Gray  (1859),  4  Drew,  at  p.  658. 

5  Per  Lord  Watson  in  South  African  Territories  v.  Wallington,  [1898]  A.  C. 
at  p.  314. 


SPECIFIC    PERFORMANCE    OF    A    CONTRACT.  1169 

specifically  enforced.^  There  are  cases,  however,  in  which 
damages  afford  no  adequate  compensation  even  for  the  non- 
delivery of  a  chattel.  Hence  the  Com-t  will  in  a  proper  case 
order  specific  performance  of  a  contract  for  the  sale  of  any 
"  specific  or  ascertained  goods,""-  or  of  chattels  of  unique 
value,  or  of  peculiar  value  to  the  plaintiff,^  or  even  of  shares 
or  stock  in  railway  and  other  public  companies,  the  amount 
of  which  is  limited  and  which  therefore  cannot  always  be 
obtained  in  the  market. 

Thus  in  Faine  v.  Hutchinson^  the  plaintiffs  contracted  to  sell  to  the 
defendant  shares  in  a  certain  company  which  they  had  purchased  from  C, 
and  which  remained  in  C.'s  name.  C.  executed  transfers  to  the  defendant, 
who  made  no  objection  to  their  form,  but  eventually  refused  to  execute 
them.  Subsequently  an  order  was  made  to  wind  up  the  company.  The 
Court  decreed  specific  performance  of  the  aijreement,  aud  ordered  the 
defendant  to  concur  in  all  steps  that  might  be  necessary  and  proper  for 
causing  the  shares  to  be  registered  in  his  name,  and  also  to  indemnify  the 
plaintiflPs  against  all  expenses  which  they  had  incurred  or  might  incur  in 
consequence  of  the  shares  not  having  been  registered  in  the  name  of  *he 
defendant  at  the  proper  time. 

(ii.)  Specific  performance  will  not  be  granted  where  the 
Court  would  l)e  unable  without  constant  and  effective  super- 
vision to  enforce  its  judgment."  Thus,  where  in  the  lease  of 
a  flat  the  lessor  covenanted  with  the  lessee  to  appoint  and 
maintain  a  resident  porter  to  be  in  constant  attendance  and  to 
perform  certain  specified  duties,  the  Court  refused  to  grant 
specific  performance  of  this  contract  on  the  ground  that,  ''in 
order  to  give  effect  to  it  by  an  order  for  specific  performance, 
the  Court  would  have  to  watch  over  and  supervise  its  execu- 
tion. It  is  a  recognised  rule  that  the  Court  cannot  enforce 
a  contract  by  compelling  specific  performance  where  the 
execution  of  the  contract  requires  such  watching  over  and 
supervision  by  the  Court." '^  The  Court  will,  however,  order 
specific  performance  of  a  building  contract  where  the  build- 

^  Companies  (Consolidation)  Act,  1908,  s.  105. 

2  Sale  of  Goods  Act,  1893,  s.  52. 

3  Duke  of  Somerset  v.  Cookso?i  (1735),  3  P.  Wms.  390  ;   Falcke  v.  Gray,  supra. 

*  (1868),  L.  R.  3  Ch.  338. 

«  Powell  Duffnjn  Steam  Coal  Co.  v.  Taf  Vale  Ry.  Co.  (1874),  L.  R.  9  Ch.  331  ; 
but  see  Woodruff  v.  Brecon,  ^c,  Ry.  Co.  (1884),  28  Ch.  D.  190. 

*  Per  Lopes,  L.  J.,  in  Ryan  v.  The  Mutual  Tontine  Association,  [1893 J  1  Ch.  at 
p.  125  ;  and  see  Wolverhampton  Corporation  v.  Emmons,  [1901]  1  K.  B.  at  p.  524. 
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ings  to  be  erected  are  sufficiently  defined  and  damages  would 
afford  no  adequate  remedy.^ 

For  the  same  reason  the  Courts  will  not  enforce  specific 
performance  of  a  contract  for  personal  services,-  such  as  a 
contract  to  write  a  book,  or  to  sing  in  an  opera  ;  for  the  Court 
could  not  compel  the  defendant  to  perform  either  task. 

(iii.)  Specific  performance  will  not  be  granted  if  the  party 
seeking  it  has  by  his  conduct  disentitled  himself  to  relief  in 
equity,  or  wherever  it  would  be  harsh  or  unreasonable  to 
grant  it.^  The  Court  exercises  a  discretion  in  the  matter;  it 
will  not  grant  specific  performance  where  it  would  be  "what 
is  called  highly  unreasonable  to  do  so.  What  is  more  or  less 
reasonable  is  not  a  thing  that  you  can  define;  it  must  depend 
on  the  circumstances  of  each  case."^  Mere  inadequacy  of 
consideration  is  not  a  sufficient  ground  for  refusing  specific 
performance,^  but  the  Court  will  not  enforce  a  contract  into 
which  the  defendant  was  induced  to  enter  by  a  fraudulent, 
or  even  an  innocent,  misrepresentation  made  by  the  plaintiff, 
or  into  which  the  defendant  entered  under  a  mistake  of  fact 
which  went  to  the  root  of  the  contract,  provided  such  mistake 
w^as  not  caused  by  want  of  any  reasonable  care  on  his  part.^ 
Mere  silence  may  also  be  a  ground  for  refusing  specific  per- 
formance, if  it  was  the  duty  of  the  applicant  to  disclose  the 
fact  which  he  suppressed." 

If  tliere  be  "no  fi<luciary  relation  between  vendor  and  purchaser  in  the 
necfotiation,  the  purchaser  is  not  bound  to  disclose  aoy  fact  exclusively 
within  his  knowledge  which  might  reasonably  be  expected  to  influence  the 
price  of  the  subject  to  be  sold.  Simple  reticence  does  not  amount  to  legal 
fraud,  however  it  may  be  viewed  by  moralists.  But  a  sirgle  word,  or  (I 
may  a'ldj  a  nod  or  a  wink,  or  a  shake  of  the  head,  or  a  smile  from  the 
purchaser  intended  to  induce  tbe  vendor  to  believe  the  existence  of  a  non- 
existing  fact,  which  might  influence  the  price  of  the  subject  to  be  soM, 

»   Molynnix  v.  Richard.  [lOOrt]  1  Cli.  U. 

*  Lumley  v.  Wagner  (18o2),  1  De  G.  M.  &  G.  604  ;  Johnstone  v.  Shrewsbury 
Rtf.  Co.  (1853),  3  De  G.  M.  &  G.  914  ;  Bainhridge  v.  Smith  (1889),  41  Ch.  D.  462, 
474. 

»  Hexter  v.  Pearce,  [19001  1  Ch.  341,  345. 

*  Per  Lord  Langdale  in  Wedgwood  v.  Adams  (1843),  6  Beav.  at  p.  605  ;  and 
see  Preston  v.  Lurk  (1881).  27  Ch.  D.  497,  506. 

»  Heyicood  v.  Cope  (I8.-,8),  25  Beav.  140. 

«  Tamphn  v.  James  (1880),  15  Ch.  D.  215. 

'  Tinner  v.  Grrpii,  [IH'.i.i]  2  C\\.  2<i.-».  20'.»,  in  which  Chittj',  J.,  explains  the 
dirium  of  Lord  >Liiin»?rs  in  FMard  v.  Lhindnff  i\%\iy),  1  Ball  &  B.  at  p,  2.50.  Compare 
the  common  law  doctrine  laid  down  in  Pickard  v.  Sears  (1837),  6  A.  &  E.  469. 
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would  be  sufRcient  ground  for  a  Court  of  equity  to  refuse  a  decree  for  a 
specific  performance  of  the  agreement."  ^ 

(iv.)  Again,  the  Court  will  not  enforce  any  contract  for 
which  no  consideration  was  given,^  or  where  all  consideration 
has  failed.  It  will  not  enforce  an  illegal  contract,  nor  one 
that  is  uncertain  or  ambiguous  in  its  terms,  or  subject  to  a 
condition  precedent  which  has  not  been  performed.^ 

(v.)  Specific  performance  of  a  contract  for  the  sale  of  land 
or  any  interest  therein  will  not,  as  a  rule,  be  granted  unless 
there  is  in  existence  a  memorandum  of  such  contract  suffi- 
cient to  satisfy  the  Statute  of  Frauds.  It  will,  however,  be 
granted  even  though  the  contract  was  not  in  writing  on 
proof  that — 

(a)  it  was  the  fraud  of  the  defendant  which  prevented 

the  contract  from  being  reduced  into  writing ;  ^  or 

(b)  the  defendant  has  expressly  admitted  the  contract, 
or  has  not  raised  the  defence  of  the  Statute  of 
Frauds  in  his  pleading  ;  °  or 

(c)  the  contract  refers  to  the  sale  of  property  by  the 

direction  of  the  Court ;  ^  or 

(d)  there  has  been  such  a  part  performance  of  the  con- 

tract by  the  plaintiff  as  is  unequivocally  referable 
to  the  agreement.' 

(vi.)  The  Court  will  not  grant  specific  performance  to  any 
person  who  is  not  ready  and  willing,  and  able,  to  substantially 
perform  his  part  of  the  same  contract.  .  It  will  not  do  so 
"  unless  it  can  give  full  relief  to  both  parties."  ^  It  is  true, 
however,  that  where  on  a  contract  for  the  sale  of  land  the 
vendor  is  able  to  perform  the  contract  in  substance,  but  not 

1  Per  Lord  Campbell,  L.  C,  in  Walters  v.  Morgan  (1861),  3  De  G.  F.  &  J. 
at  pp.  723,  724,  cited  with  approval  by  Ghitty,  J.,  in  Turner  v.  Green,  suvrd  ; 
but  see  the  judgment  of  Lord  Hatherley,  L.  C,  in  Phillips  v.  Homjray  (UI71), 
L.  R.  6  Ch.  at  p.  777. 

2  Even  though  the  contract  be  under  seal,  for  in  equity  a  deed  does  not  '\import  a 
consideration." 

8  See  Williams  v.  Brisco  (1882),  22  Ch.  D.  at  p.  449. 

*  See  Viscountess  Montacute  v.  3Iaxicell  (1720),  1  P.  Wms.  at  p.  616. 

5  Order  XIX.,  r.  15  ;  James  v.  Smith.  [1891]  1  Ch.  384. 

6  Blaqdfn  v.  Bradiear  (1806),  12  Ves.  466,  472. 

7  ^ee'ante,  pp.  744—748. 

8  Per  Lord  Cranworth,  L.  C,  in  Blachett  v.  Bates{\mo),  L.  K.  1  Ch.  at  p.  124.jBut 
see  James  Jones  S,'  Sons,  Ltd.  v.  Earl  Tanherville,  [1909J  2  Ch,  440. 
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completely,  he  can,  on  making  compensation  for  the  deficiency 
in  value,  obtain  a  decree  for  specific  performance  by  the  pur- 
chaser. But  if  he  cannot  perform  the  contract  substantially, 
then  he  cannot  get  specific  performance  as  against  the 
purchaser,  although  in  such  a  case  the  purchaser  is  entitled 
to  get  specific  performance  as  against  the  vendor  with  an 
abatement  pro])ortionate  to  the  deficiency  in  value. ^ 

(vii.)  Finally,  a  plaintiff  who  seeks  a  decree  of  specific 
performance  must  not  be  guilty  of  unreasonable  delay  in 
applying  for  this  relief  or  in  the  performance  of  his  part  of 
the  contract.^ 

»  Barlter  v.  Cox  (1876),  4  Ch.  D.  464. 

»  Millt  V.  Heywood  (1877),  6  Ch.  D.  196,  202  ;   Levy  v.  Stogden,  [1899]  1  Ch. 
5  ;  and  eee  ante,  pp.  749,  750. 


Chapter  XIII. 

EXTRAORDINARY    REMEDIES. 

We  have  now  dealt  with  the  ordinary  remedies  which  are 
frequently  granted  by  our  Courts.  There  are,  however, 
other  remedies  for  which  application  is  less  frequently  made, 
but  which  are  very  valuable  in  special  cases.  It  is  impossible 
in  this  work  to  describe  fully  the  efficacy  and  operation  of 
these  extraordinary  remedies  or  the  procedure  appropriate  to 
each  of  them ;  we  can  only  briefly  allude  to  the  most  important 
of  them,  namely  :  — 

1.  The  writ  of  Habeas  Corpus.  , 

2.  The  writ  of  Mandamus. 

3.  The  writ  of  Prohibition. 

4.  The  writ  of  Certiorari. 

5.  An  information  in  the  nature  of  a  writ  of  Quo  Warranto. 

6.  A  Petition  of  Right. 

7.  A  motion  against  an  officer  of  the  Court. 

A  criminal  information  may  also  be  regarded  as  an  extra- 
ordinary remedy,  but  with  this  we  have  dealt  in  an  earlier 
chapter.^ 


1.  The  Writ  of  Habeas  Corpus. 

The  writ  of  habeas  corpus,  which  plays  so  important  a  part 
in  the  constitutional  history  of  our  country,  is  still  the  most 
important  of  the  extraordinary  remedies  which  our  Courts 
can  be  asked  to  grant.  The  full  name  of  this  writ  is  habeas 
corpus  ad  subjiciemltim.'^  Its  object  is  to  deliver  from  confine- 
ment any  one  who  is  illegally  imprisoned.  It  is  a  writ  issued 
by  the  King's  Bench  Division  of  the  High  Court  of  Justice 

1  Ante,  pp.  1067—1070. 

2  There  are  other  write  of  habeas  corpus^  e.^.,  ad  testificandum,  cum  causa,  ix. 

33—2 
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or  bv  any  judge  thereof,  commanding  any  person  who  holds 
another  in  custody  to  bring  his  prisoner  bodily  ])efore  the 
Court  on  a  day  named  in  the  writ,  and  then  and  there  to 
state  l)y  what  right  he  holds  that  other  in  custody. 

Magna  Carta  laid  down  long  ago  that  "  no  man  shall  be 
taken  or  imprisoned  unless  by  lawful  judgment  of  his  peers 
or  by  the  law  of  the  land."  '  The  Petition  of  Right,  1627;-^ 
contains  a  provision  to  exactly  the  same  effect.  Yet,  in  the 
reign  of  Charles  II.,  it  was  found  necessary  to  pass  the 
Habeas  Corpus  Act,  1679.^  This  Act  introduced  no  new 
principle  into  the  law  of  England,  for  the  right  to  a  writ  of 
habeas  corpus  existed  at  common  law."*  But  this  right  had 
often  been  rendered  inoperative,  and,  as  the  Act  recites, 
"many  of  the  King's  subjects"  had  been  "long  detained 
in  i)rison  in  such  cases  where  by  law  they  are  bailable,  to 
their  great  charges  and  vexation."  But  the  Act  of  Charles  II., 
though  it  created  the  procedure  which  is  still  in  force, 
applied  only  to  persons  who  had  "been  committed  for 
criminal  or  supposed  criminal  matters."  Hence  the  pro- 
cedure was  extended,  by  the  statute  56  Geo.  III.  c.  100,  to 
all  persons  under  detention  of  any  kind,  except  those  who 
were  imprisoned  for  debt  or  by  process  in  any  civil  suit. 

The  writ  cannot  be  directed  to  any  one  who  at  the  date  of 
the  order  is  outside  the  jurisdiction  of  the  High  Court. 
Hence  it  has,  as  we  have  seen,^  been  made  an  unpardonable 
crime  for  any  one  unlawfully  to  take  or  send  any  person  in  his 
custody  outside  the  realm,  so  that  he  would  be  deprived  of 
the  protection  of  the  writ.  The  Act  also  provides  that  a 
judge  who  refuses  to  grant  the  writ  on  application  made  to 
him  for  good  cause  is  liable  to  a  penalty  of  i:500.*'  Moreover, 
any  gaoler  who  refuses  to  make  a  return  to  the  writ,  or 
refuses  or  neglects  to  deliver  within  six  hours  after  demand 
by  a  prisoner  or  on  his  behalf  a  coi)y  of  the  warrant  or  com- 


1  Aud  sec  25  Kdw.  111.  st.  0,  <:.   i  :   Ihnmls  Case  (1G27),  3  St.  Tr.   1. 

2  3  Car.  I.  c.  1. 

3  31  C.ir.  II.  c.  2. 

*  Thnmlinson's  Case  (IOO.'j),   12  Rep.   lUl. 

^   Antv.   pp.   Mil,  m. 

«  31  Car.  II.  c.  2,  8.  10. 
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mitment  under  which  he  is  detained,  is,  in  certain  cases, 
liable  to  a  penalty  of  .4100  and  loss  of  office,  and  for  a  second 
offence  to  a  penalty  of  ^"200.^ 

The  procedure  on  au  application  for  a  writ  of  habeas  corpus  is 
regulated  by  Rules  216—230  of  the  Crown  Office  Rules,  1906.  The  writ 
is  granted  by  the  King's  Bench  Division,  or  a  judge  thereof,  either  by 
motion  or  upon  application  ex  parte,  or  upon  summons,  as  the  case  may  be, 
whenever  probable  and  sufficient  ground  has  been  assigned  for  the  inter- 
position of  its  autliority.  It  lies  to  any  part  of  the  King's  dominions  not 
liaving  a  Court  of  justice  with  authority  to  issue  such  writ-  and  to  ensure 
its  due  execution.^ 

The  return  to  the  writ  is  made  by  pi'oducing  the  prisoner,  and  setting 
forth  the  grounds  and  proceedings  upon  which  he  is  in  custody.  If  the 
Court  considers  that  the  facts  set  forth  in  the  return  are  sufficient  to 
justify  the  prisoner's  detention,  he  is  remanded  to  his  former  custody  ;  if 
insufficient,  he  is  discharged  therefrom.*  No  appeal  lies  from  an  order 
discharging  a  person  from  custody  under  a  habeas  corpus.^  An  appeal 
lies  fi-om  an  order  directing  a  writ  to  issue,®  and  from  a  refusal  to  make 
such  order  or  to  order  a  discharge,"  provided  that  the  subject-matter  of 
the  proceedings  in  respect  of  which  the  application  is  made  be  not 
criminal.^  A  writ  of  habeas  corpus  will  sometimes  be  quashed  on  the 
ground  of  irregularity  or  fraud,  but  not  for  matter  that  could  not  be 
properly  returned  to  it.^ 

2.   llw  IJV//  of  Mandamus. 

This  is  one  of  the  high  prerogative  writs  under  the  common 
law.  It  can  only  be  obtained  from  the  King's  Bench  Division 
of  the  High  Court  of  Justice,  and  on  motion,  and  not  in  an 
action. ^"^  It  is  a  peremptory  order  by  the  Court  commanding 
somebody  to  do  that  which  it  is  his  clear  legal  duty  to  do." 
It  will  be  granted  only  for  some  good  public  purpose  ;  ^^  the 
duty  which  it  enforces  must  be  of  a  public  nature ;  and  the 
applicant  must  have  a  legal  right  to  the  performance  of  such 

1  31  Car.  II.  c.  2,  s.  5. 

-  See  Ex  parte  Brown  (186i),  5  B.  &  S.  280. 

3  25  &  26  Vict.  c.  20,  s.  1. 

4  In  re  Douglas  (1842),  3  Q.  B.  825  ;  Hammond's  Case  (1846),  9  Q.  B.  92. 

5  Cox  V.  Hakes  (1890),  15  App.  Gas.  506. 

6  Ex  parte  Rev.  James  Bell  Cox  (1887),  20  Q.  B.  D.  1  ;  see  also  R.  \.  Jackson, 
[1891]  1  Q.  B.  671,  n. 

'   Barnardo  v.  McHugh,  [1891]  A.  0.  388  ;  Barnardo  v.  Ford,  [1892]  A.  C.  326. 

8  Ex  parte  Woodhall  (1888),  20  Q.  B.  D.  832  ;  In  re  Keller  (1887),  22  L.  K.  Ir. 
168. 

9  Garus  Wilson's  Case  (1845),  7  Q.  B.  984,  1001. 

10  Order  LIII.,  r.  4. 

"   li.  V.  Sec.  of  Stntp  fnr  War,  11891]  2  Q.  B.  326. 

1-  See  R.  V.  Bank  of  England  (1819),  2  B.  &  Aid.  at  p.  622. 
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duty  l)y  the  party  against  whom  he  applies.^  He  must, 
moreover,  have  made  a  demand  for  its  performance,  and 
compKance  must  have  l)een  refused  before  the  writ  will  be 
issued. - 

It  is  in  the  discretion  of  the  Court  to  grant  a  writ  of 
mandamua  or  not ;  ^  it  will  always  be  refused  if  the  applicant 
himself  be  in  fault, ^  or  where,  if  granted,  it  would  be  nugatory 
or  useless  or  unnecessary,  or  where  it  must  ultimately  fail.^ 
Moreover,  it  will  not  be  allowed  to  issue  "  for  the  purpose  of 
undoing  what  has  been  done,"  although  it  will  be  granted 
"  when  that  has  not  been  done  which  a  statute  orders  to  be 
done."  ^ 


The  operation  of  this  writ  appears  to  have  been  coniiued  originally  to  a 
limited  class  of  cases  affecting  the  administration  of  pnblic  affairs,  such  as 
the  election  of  corporate  officers  and  their  restoration  if  wrongfully  removed 
from  office,  or  to  compel  inferior  Courts  to  proceed  in  matters  within  their 
jurisdiction,  and  pnblic  officers  to  perform  duties  imposed  upon  them  by 
common  law  or  by  statute.  In  more  recent  times,  however,  the  remedy 
has  been  extended  to  other  cases.  In  almost  every  session  of  Parliament 
Acts  are  passed  for  making  railways,  forming  docks,  building  bridges, 
improving  towns,  &c.,  and  most  of  these  Acts  direct  that  certain  works 
shall  be  done  for  the  benefit  of  individuals,  e.g.,  that  communications  be  made 
between  lapds  intersected  by  works  authorised  by  the  Act,  or  that  new 
buildings,  l)ridges  or  roads  be  substituted  for  old  ones.  In  the  event  of 
non-compliance  with  any  such  enactment,  any  person  who  suffers  detriment 
therefrom  may  apply  for  a  writ  of  mandamus. 

This  writ  will  not  issue  against  the  Crown  or  any  servant  of  the  Crown^ 
or  to  any  superior  Court  of  record.^  It  will  issue  to  an  inferior  Court  if, 
having  jurisdiction,  it  refuses  to  act;-'  but  not  where  that  Court  has 
acted.  It  will  not  be  granted  on  the  ground  that  in  any  particular  case 
the  Court  below  has  come  to  an  unjust  or  improper  conclusion.^*'  Again, 
the  writ  may  issue  to  the  mayor  and  assessors  of  a  borough  commanding 


1  7?.  V    Lewistiam  Guardians,  [1897J  1  Q.  B.  498. 
«  R.  V.  Brittol  and  Exeter  R)/.  Co.  (1843),  4  Q.  B.  162. 
»  R.  V.  All  Saints,  Wigam.  (187G),  1  App.  Gas.  611,  620. 
*  R.  V.  6.  W.  Ry.  Co.  (1893),  62  L.  J.  Q.  B.  572. 
6  In  re  Bristol  Ry.  Co.  (1877),  3  Q.  B.  D.  10. 

«  Per  Lord  Campbell,  0.  .J.    ia  Ex  parte  Nash  (1850),  15  Q.  B.  at  p.  95. 
'  See  the  remarks  of  Lord  Denman,  0.  J.,  in  R.  v.  Powell  (1841),  1  Q.  B.   at 
p.  361  ;  R.  V.  Lords  Commissioners  of  the  Treasury  (1872),  L.  R.  7  Q.  B.  387. 

8  E.g.,   the   Central   Criminal   Court:    R.   v.    Justices   of  C.    C.    C.    (1883),   11 
Q.  B.  D.  479. 

9  R.  V.  Broivn  (1857),  7  E.  &  B.  757. 

10  R.  V.  Justices  of  Worcestershire  (1854),  3  E.  &  B.  477  ;   R.  v.  Archbishop  of 
Canterbury  (1848),  11  Q.  B.  483. 
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them  to  revise  the  burgess  list/  or  to  justices  of  the  peace  bidding  them 
make  a  rate  or  hold  a  brewster  sessions.  Formerly  it  was  sometimes  issued 
in  aid  of  legal  proceedings  in  a  superior  Court,  as  by  ordering  that  a 
creditor  of  a  company  should  be  at  liberty  to  inspect  the  register  of  tli© 
shareholders  with  a  view  to  his  issuing  execution  against  them.^ 

The  duty  enforced  by  this  writ  may  be  imposed  by 
common  law  or  custom,  by  charter  or  by  statute.  But  it 
must  be  a  legal  duty ;  ^  an  equitable  right  cannot  be  enforced 
by  a  writ  of  mandamus.^  And  it  must  be  an  imperative  duty, 
not  a  mere  discretionary  power. 

Thus,  wliere  a  bishop  has  a  discretion  as  to  whether  he  will  issue  a 
commission  to  inquire  into  the  truth  of  a  complaint  under  the  Church 
Discipline  Act,  1840,^  no  mandamus  will  lie  to  compel  him  to  do  so.^ 
Again,  where  a  railway  company  has  an  option  where  its  lines  cross  a 
highway  either  to  carry  the  road  over  the  railway  or  the  railway  over 
the  road,  a  mandamus  will  not  be  granted  to  compel  the  company  to 
do  one  of  these  two  things,  unless  circumstances  are  clearly  shown 
which  establish  the  impossibility  of  the  company  exercising  the  option.^ 
And  generally  where  a  local  authority  or  other  public  body  has  vested 
in  it  power  to  do  a  certain  act  as  in  its  discretion  it  may  think  .right, 
the  Court  will  not  issue  a  mandamus  to  compel  it  to  do  or  not  to  do 
that  act,  so  long  as  it  has  exercised  its  discretion  honestly  ® — e.g.,  the  Court 
will  not  compel  the  Benchers  of  an  Inn  of  Court  to  call  a  person  to  the 
Bar.9 

The  writ  is  intended  to  afford  a  remedy  in  those  cases  only 
where  no  other  appropriate  remedy  exists ;  it  will  not  issue 
where  there  is  any  other  legal  mode  of  enforcing  the  right 
which  is  equally  convenient,  beneficial  and  effective.^"  It  will 
be  granted  where  the  party  has  a  right  to  have  anything  done 
and  has  no  other  specific  means  of  compelling  its  perform- 
ance." "  When  there  is  no  specific  remedy,  the  Court  w^ill 
grant  a  mandamus  that  justice  may  be  done."  ^'' 

1  See  Mayor  of  Rochester  v.  R.  (1858),  E.  B.  &  E.  1024. 

2  R.  V.  Derbyshire,  ^'c,  Ry.  Go.  (1854),  3  E.  &  B.  784  ;  R.  v.  Harrison  (1846), 
9  Q.  B.  794  ;   and  see  Davies  v.  Gas  Light  and  Coke  Co.,  [1909]  1  Ch.  708. 

3  R.  V.  G.  W.  Ry.  Co.  (1893),  62  L.  J.  Q.  B.  572. 

4  R.  V.  Godolphin  (1838),  8  A.  &  E.  338. 

5  3  &  4  Vict.  c.  86,  s.  3. 

6  Julius  V.  Lord  Bishop  of  Oxford  (1880),  B  App.  Gas.  214  ;  see  also  R.  v. 
Bishop  of  Oxford  (1879),  4  Q.  B.  D.  525. 

7  R.  V.  S.  E.  Ry.  Co.  (1853),  4  H.  L.  Cas.  471. 

8  Smith  V.  Chorley  Rural  Council,  [1897]  1  Q.  B.  678. 

9  B.  V.  Gray's  Livt  Benchers  (1780),  1  Douglas,  353,  355. 

10  In  re  Nathan  (1884),  12  Q.  B.  D.  461  ;  R.  v.  Lambourn  Valley  Ry.  Co.  (1888), 
22  Q.  B.  D.  463  ;  R.  v.  Registrar  of  Joint  Stock  Companies  (1888),  21  Q.  B.  D. 
131  ;  R.  V.  Assessment  Committee  of  City  of  London  Union,  [1907]  2  K.  B.  764. 

11  See  Mayor  of  Rochester  v.  R.  (1858),  E.  B.  &  E.  1024,  1031,  1033. 

i«  Per  Lord  Mansfield,  C.  J.,  in  B.  v.  Bank  of  England  (1780),  2  Douglas,  at 
p.  526. 
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r.nt  a  writ  of  mamhimus  will  issue  althouirh  aiiotlier  remedy  does  exist 
if  it  be  not  ade({uate  or  complete,  as  where  a  statutory  right  of  appeal  exists 
but  does  not  afford  so  comi)lete  or  adequate  a  remedy  as  a  man'Jamus}  So 
where,  though  a  remedy  was  provided  under  a  local  statute,  the  procedure 
and  remedy  was  uncertain,  inconvenient  and  practically  obsolete,  it  was  held 
that  a  mandamus  ouglit  to  be  granted.'-  And  iu  a  case  in  which  an  election 
petiti(jn  might  have  been  brought,  a  mandamus  was  granted  as  being  a 
more  convenient,  speedy  and  effective  remedy.^ 

The  procedure  on  an  application  for  a  prerogative  writ  of  mandamus 
is  regulated  by  Rules  41) — 0;)  and  li'o  of  the  Crown  Office  Rules,  190G.  The 
writ  is  issued  in  the  King's  name  out  of  the  King's  Bench  Division,  and 
the  applictition  for  it  must  be  made  on  motion,  and  supported  by  affidavit. 
The  writ,  in  the  first  instance,  commands  the  party  to  whom  it  is  addressed 
to  do  the  act  required,  or  make  a  return  thereto  by  showing  cause  why  he 
does  not  do  it ;  "*  and  unless  he  does  the  act  or  succeeds  in  ({uashing  the 
writ  as  insufficient  on  the  face  of  it,  he  must  proceed  to  answer  the  writ  or 
demur  to  it  :  if  judgment  is  given  against  him,  the  Court  awards  a 
peremptory  mandamus,  and  in  cases  of  private  injury,  damages  and  costs.* 
Disobedience  to  a  peremptory  mandamus  is  punishable  by  writ  of  attach- 
ment or  by  committal,  as  well  as  by  an  order  for  the  payment  of  costs. 


8.      The   Writ  of  Vvoliihition. 

The  writ  of  prohibition  issues  out  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice,  and  is  directed  to 
the  judge  of  an  inferior  Court,  or  the  parties  to  a  suit 
therein,  or  both  conjointly,  requiring  that  the  proceedings 
which  have  been  commenced  there  be  either  conditionally 
stayed  or  peremptorily  stopped.  The  object  of  the  writ  is 
to  keep  the  Court  to  which  it  is  directed  within  its  proper 
jurisdiction,  or  to  repress  the  assunii)tion  of  authority  by 
any  pretended  Court.  Moreover,  a  writ  of  prohibition  will 
issue  to  restrain  a  judge  of  any  inferior  Court,  spiritual  or 
temporal,  from  hearing  any  case  in  which  he  is  personally 
interested.** 

The  writ  of  prohibition  will  issue  to  an  Ecclesiastical  Court,  whenever 
something  is  being  done  by  it  "  contrary  to  the  general  law  of  the  land,  or 

1  R.  V.  Stepney  Borough  CouncU,  [1902]  1  K.  B.  317. 

2  7?.  V.  Vestry  of  St.  Georgia  the  Martyr,  Southwark  (1892),  61  L.  J.  Q.  B.  398. 
»  R.  V.  Stewart,  [1898]  1  Q.  B.  552. 

*  See  R.  V.  Commitsionen  of  Soulh-ampton  (1861),  1  B.  &  S.  5. 
s  R.  V.  S.  E.  Ry.  Co.  (1853),  4  H.  L.  Gas.  471. 

6  Dimes  v.  Grand  Junction  Canal  Co.  (1852),  3  H.  L.  Gas.  759  :  R.  v.  Farrant 
(1887),  20  Q.  B.  D.  58. 
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manifestly  out  of  the  jurisdiction  of  the  Court."  ^  Thus,  if  an  Ecclesiastical 
Court  meddle  with  a  matter  purely  temporal,  civil  or  criminal,  or  with  a 
wrong  for  which  at  common  law  there  is  a  remedy,  it  oversteps  its  juris- 
diction. "  Where  the  common  or  statute  law  giveth  remedy  inforo  sd.eculari 
(whether  the  matter  be  temporal  or  spiritual),  the  conusance  of  that  cause 
belongeth  to  the  King's  temporal  Courts  only."  -  Where  the  spiritual  Court 
errs  in  the  construction  of  a  statute,  or  where  a  suit  therein  is  "determined 
contrary  to  the  right  at  common  law,"  the  remedy  is  by  prohibition.^ 
"  The  Courts  of  common  law  have,  in  all  cases  in  which  matter  of  temporal 
nature  has  incidentally  arisen,  granted  prohibition  to  Courts  acting  by  the 
rules  of  the  civil  law,  where  such  Coufts  have  decided  on  such  temporal 
matters  in  a  manner  different  from  that  which  the  Courts  of  common  law 
would  decide  upon  the  same."  *  But  where  the  spiritual  Court  has  sole 
jurisdiction,  its  proceedings  need  not  be  governed  by  the  rules  of  the 
common  law. 

Prohibition  to  the  temporal  Courts  is  limited  to  those  cases  where  they 
act  either  without  or  in  excess  of  their  jurisdiction,"'  or  where  any  member 
of  the  Court  is  interested.  Thus  the  writ  will  not  lie  in  respect  of  mere 
irregularities  which  may  have  occurred  in  the  proceedings  of  the  inferior 
Court,  nor  because  the  judge,  in  deciding  any  particular  question  properly 
before  him,  has  erred  in  his  judgment  upon  the  law.*' 


Any  judge  of  the  High  Court,  as  well  during  the  sittings  as  in  vacation, 
can  hear  and  determine  applications  for  writs  of  prohibition  and  make  such 
orders  for  the  issuing  of  such  writs  as  might  have  been  made  by  the  High 
Court.'''  The  procedure  on  any  such  application  is  regulated- by  Rules  70, 
71  and  126  of  the  Crown  Office  Rules,  1906.  The  proceedings  usually 
commence  by  an  application  for  a  rule  nisi,  and  the  final  order  will  be 
made  on  the  argument  of  that  rule.  The  grounds  on  which  the  applica- 
tion is  based  should  be  stated  in  the  v\x\Q.nid.^  As  soon  as  the  writ  is  issued, 
all  proceedings  in  the  inferior  Court  must  be  suspended  by  those  to  whom 
it  is  directed  upon  pain  of  attachment.  But  a  writ  of  prohibition  can  be 
set  aside  by  a  writ  of  sicpersedeas.' 

1  Per  Littledale,  J.,  in  Ex  parte  Smyth  (1835),  3  A.  &  E.  at  p.  72-i.  In  early 
times  indeed  one  of  the  main  uses  of  the  writ  of  prohibition  was  to  restrain  the 
jurisdiction  of  the  Ecclesiastical  Courts  :  see  Coke,  2nd  Inst.,  tit.  "  Articuli 
Cleri  ;  "  I?i  re  Bean  of  York  (1811),  2  Q.  B.  1  ;  Gorham  v.  Bishop  of  Exeter 
(1850),  15  Q.  B.  52  ;  Martin  v.  Mackoiwchie  (1881),  6  App.  Cas.  424  ;  R.  v. 
Bishop  of  St.  Albans  (1882),  9  Q.  B.  D.  454. 

2  Coke  upon  Littleton,  96  b,  and  see  Phillimore  v.  Machon  (1876),  7  P.  D.  481. 

3  Comyns'  Digest,  Prohibition,  G.  23  ;  cited  with  approval  by  Lord  Ellen- 
borough,  C.  J.,  in  Gould  v.  Gapper  (1804),  5  East,  at  p.  366  ;  and  see  Enraght  v. 
Lord  Penzance  (1882),  7  App.  Cas.  240. 

i  Per  Lord  EUenborough,  C.  J.,  in  Gould  v.  Gapper,  supra,  at  p.  371. 
^   Worthington  v.  Jefries  (1875),  L.  R.  10  C.  P.  379,  387,  388. 
6  See  Mayor,  S>c.,  of  London  v.  Cox  (1866),  L.  R.  2  H.  L.  239  ;   R.  v.  Local 
Government  Board  (1882),  10  Q.  B.  D.  309. 

'   See  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  127. 

"  R.  V.  KeuMugton  Income  Tax  Commi.moner.s,  [19141  3  K.  B.  870  ;  [1916]  A.  C.  429. 

■'  R.  V.  Warrant  (1887),  20  Q.  B.  D.  58,  62. 
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4.  Thr  ]V)-it  of  Crrtiomri. 
The  writ  of  certiorari  is  issued  for  the  purpose  of  removing 
a  suit  from  an  inferior  Court  ^  into  the  High  Court  of  Justice. 
It  is  directed  to  the  judge  or  officers  of  the  inferior  Court, 
commanding  him  or  them  to  return  the  record  of  a  cause  there 
depending,  to  the  end  that  more  sure  and  speedy  justice  may 
be  done  between  the  parties.  The  right  of  thus  removing  a 
cause  exists  at  common  law,  but  has  from  time  to  time  been 
Hmited  to  some  extent  by  statute.  The  remedy,  as  a  rule,  is 
only  applicable  where  it  is  sought  to  review  a  judicial,  not  a 
merely  ministerial,  act  of  an  inferior  tribunal. 

"  The  \v]-it  of  certiorari  is  a  very  ancient  remedy,  and  is  the  ordinary 
process  by  wliich  the  High  Court  brings  up  for  examination  the  acts  of 
bodies  of  inferior  jurisdiction.  In  certain  cases  the  writ  of  rertiorari  is 
given  by  statute,  but  in  a  large  number  of  cases  it  rests  on  the  common  law. 
It  is  frequently  spoken  of  as  being  applicable  only  to  '  judicial  acts,'  but 
the  cases  by  which  this  limitation  is  supposed  to  be  established  show  that 
the  phrase  'judicial  act'  must  be  taken  in  a  very  wide  sense,  including 
many  acts  that  would  not  ordinarily  be  termed  '  judicial.'  For  instance,  it 
is  evidently  not  limited  to  bringing  up  the  acts  of  bodies  that  are  ordinarily 
considered  t^  be  Courts.  .  .  .  The  true  view  of  the  limitation  would 
seem  to  be  that  the  term  '  judicial  act '  is  used  in  contrast  with  purely 
ministerial  acts.  To  these  latter  the  process  of  certiorari  does  not  apply,  as, 
for  instance,  to  the  issue  of  a  warrant  to  enforce  a  rate,  even  though  the  rate 
is  one  which  could  itself  be  questioned  by  rertiorari.  In  short,  there  must 
be  the  exercise  of  some  right  or  duty  to  decide  in  order  to  provide  scope  for 
a  writ  of  certiorari  at  common  law."  - 

Thus  a  writ  of  certiorari  was  allowed  to  issue  to  remove  into  the  High 
Court  an  order  made  by  a  Court  of  Quarter  Sessions  stopping  up  a  highwa}', 
on  the  ground  that  the  necessary  notices  had  not  been  affixed  in  the  places 
required  by  law.^  On  the  other  hand,  in  B.  v.  Sharman,-^  the  Queen's  Bench 
Division  refused  a  writ  to  bring  up  an  order  of  justices  granting  a  licence 
to  an  hotel  on  the  ground  that  the  original  grant  of  such  a  licence  was  not 
a  judicial  act,  as  no  controversy  exists  at  that  stage  of  the  proceedings.  Bu 
the  confirming  authority,  whose  confirmation  is,  under  the  provisions  of  the 
Licensing  Acts,  necessary  to  the  validity  of  certain  classes  of  new  licences, 
sit  as  a  Court ;  and  therefore,  if  a  licence  granted  to  a  person  not  qualified 
by  law  to  hold  it  or  in  other  respects  granted  without  jurisdiction  is  con- 
firmed by  them,  a  writ  of  certiorari  will  lie  to  bring  it  up  to  be  quashed.* 

*  No  such  writ  is  necessary  to  brinj^  up  a  criminal  case  tried  at  the  Assizes  into  the 
Kings  Bench  Division  :  R.  v.  Chambers,  [11)19]  1  K.  B.  638, 

»   Per  Fletcher  Motilton,  L.  J.,  in  R.  v.  Woodhotue,  [1906]  2  K.  B.  at  pp.  f.34, 
535. 
»  li.  V.  Justices  of  Surrey  (1870),  L.  R.  5  Q.  B.  466. 

*  [1898J    1   Q.  B.  o78  ;    and  see   fioulter  v.   Kent  Juttices.   [1897]  A.  0.  o5i;. 

»  R.  V.  Justices  of  Manchester,  (  1899]  1  Q.  B.  571  ;  followed  in  R.  v.  Justice* 
of  Sunderland,  [1901]  2  K.  B.  357." 
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The  Crown  has  an  absolute  right  to  a  writ  of  certiorari. 
Hence  in  criminal  cases  the  writ  issues  as  of  course  whenever 
the  Attorney-General  applies  for  it  on  behalf  of  the  Crown. ^ 
But  an  ordinary  prosecutor  must  show  good  cause  before  the 
writ  will  issue.  "  It  is  quite  clear  that,  except  when  applied 
for  on  behalf  of  the  Crown,  the  certiorari  is  not  a  writ  of 
course.  The  Court  must  be  satisfied  on  affidavits  that  there 
is  sufficient  ground  for  issuing  it,  and  it  must  in  every  case 
be  a  question  for  the  Court  to  decide  whether,  in  fact, 
sufficient  grounds  do  exist."-  The  grounds  most  frequently 
urged  in  a  criminal  case  are  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  Court  below, ^  or  that  the  defendant  is 
a  corporation,"^  or  that  some  question  of  law^  of  more  than 
usual  difficulty  and  importance  is  likely  to  arise  upon  the 
trial,'  or  that  a  special  jury,"  or  a  view  of  the  premises  in 
respect  to  which  the  indictment  is  preferred,'  is  required  for 
a  satisfactory  trial. 

In  civil  cases  a  writ  of  certiorari  issued  as  of  right  at 
common  law  to  remove  an  action  from  any  inferior  Court  to 
the  High  Court. ^  But  this  wide  power  has  been  restricted 
in  most  cases  by  statute.''  In  quasi-civil  cases  the  writ  of 
certiorari  will  not  issue  as  a  matter  of  course  ;  the  applicant 
must  show  that  he  has  some  special  grievance  of  his  own, 
and  must  not  apply  merely  as  one  of  the  public. ^*^ 

Tlie  procedure  on  an  application  for  a  writ  of  certiorari  is  regulated  by 
Rules  12—31  of  the  Crown  Office  Rules,  1906.  An  affidavit  must  be  filed 
in  support  of  the  application,  except  when  the  application  is  on  behalf  of 
the  Crown,  or  when  the  party  applying  is  the  prosecutor  of  an  indictment 
against  a  corporate  body.  The  aoplication  is  made  to  the  Divisional  Court 
by  motion.     In  criminal  cases   the  writ  of  certiorari  is  issued  out  of  the 

1  R.  V.  Thoman  (1815),  4  M.  &  S.  442. 

"  Per  cur.  in  R.  v.  Justices  of  Surrey  (1870),  L.  R.  .5  Q.  B.  at  p.  472  ;  see  also  R.  v. 
Londonderry  Justices,  [1905]  2  Ir.  R.  818. 

»  R.  V.  Bell  (1859),  8  Cox,  287  ;  R.  v.  Boughtoti,  [1895]  2  Ir.  R.  3SG. 

*  See  2'ost,  p.  1416. 

6  R.  V.  Wartnaby  (1835),  2  A.  .^  E.  435  ;  R.  v.  Joule  (1836),  5  A.  &  E,  539. 

•  R.  V.  Jeffs  (1845),  9  Jur.  580. 

">  Crown  Office  Rules,  1906,  r.  13. 

«  Edwards  v.  Corporation  of  Liverpool  (1902),  86  L.  T.  627. 

9  See,  for  instance,  s.  126  of  the  County  Courts  Act,  1888  (51  Ac  52  Vict.  c.  43),  ante, 
p.  1028,  As  to  removal  from  the  Mayor's  Court,  see  Davies  v.  MacHenry  (1867),  L.  R. 
3  Oh.  200  ;  and  from  the  Liverpool  Court  of  Passage,  see  Edwards  v.  Corjwration  of 
Liverpool  (1902),  86  L.  T.  627. 

10  R.  V.  Justices  of  Surrey  (1870),  L.  R.  5  Q.  B.  466. 
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Crown  Office  Department  of  the  Central  Office,  and  is  "  tested"  by  the  Lord 
Chief  Justice.  It  is  directed  in  the  Kinjj's  name  to  the  judges  or  officers 
of  the  inferior  Court,  ordering  them  to  return  the  indictment,  inquisition, 
judgment,  conviction  or  order,  as  the  case  may  be,  to  the  King's  Bench 
Division.  If  the  High  Court  should  subsequently  consider  that  a  cause  has 
been  improperly  removed,  it  may  issue  a  writ  of  proredendo,  c»jmmauding 
the  inferior  Court  to  proceed,  or  the  writ  of  certiorari  may  be  quashed  on 
motion. 

5.  An  In/oriiintion  in  the  Natiur  of  a  Writ  of 
Quo  Warranto. 
This  is  the  pi-oi)er  remedy  for  trying  disputes  between 
private  parties  as  to  the  authority  by  which  an  office  or 
franchise '  is  held,  and  for  removing  those  who  have 
improperly  assumed  to  exercise  either.  A  proceeding  of 
this  kind  is  now  deemed  to  be  a  civil  proceeding.-'  It  takes 
the  place  of  the  ancient  writ  of  Quo  warranto,  now  obsolete, 
which  w^as  a  writ  of  right  of  the  Crown,  issuing  out  of  the 
Court  of  King's  Bench,  and  which  lay  only  in  respect  of  an 
usurpation  of  the  rights  or  prerogative  of  the  Crown.^  The 
modern  proceeding  by  information  in  the  nature  of  a  writ 
of  Quo  u-arranto  "  will  lie  for  usurping  any  office,  whether 
created  by  charter  alone  or  by  the  Crown  with  the  consent 
of  Parliament,  provided  the  office  be  of  a  public  nature  and 
a  substantive  office — not  merely  the  function  or  employ- 
ment of  a  deputy  or  servant  held  at  the  will  and  pleasure  of' 
others ;  for  with  respect  to  such  an  employment,  the  Court 
certainly  will  not  interfere,  and  the  information  will  not 
properly  lie.""*  The  procedure  is  regulated  by  Piules  40 — 
48,  123,  124,  of  the  Crown  Office  Rules,  100(3. 

6.    A    Petition    of  liight. 

"The  King  can  do  no  wrong ; "  ■'  hence  no  action  can  be 
brought  against  him  either  for  a  tort,  or  on  a  contract,  or 
even  for  a  declaration  as  to  the  meaning  of  a  contract.*^'     A 

*  X  francliise  is  a  privilege  conferred  by  a  roval  charter. 
»  .Judicature  Act,  1884  (47  .V:  48  Vict.  c.  fil),  s.  1."). 

»  KiiHi  V.  Sheplujrd  (IT'.H),  4  T.  U.  .S81  ;  Front  v.  Maijor  of  Owater  (1S5.J),  .".  K.  A:  B. 
.-..^1. 
«  Per  Tindal.  ( '.  .1.,  in  Darlnj  v.  If.  (184t;),  12  VI.  \  h\  at  pj).  .".41,  :)42. 
»  Hecj/oJit,  ]).  H2i;. 

•  Hoxier  lirotlurs  v.  /;,//•/  „/•  [h-rbj,  [lyis]  2  K.  B.  071. 
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subject  can  only  seek  redress  against  the  Crown  by  a 
petition  of  right,  which  is  now  almost  invariably  brought 
under  the  Petitions  of  Right  Act,  1860.^  A  petition  of 
right  lies  where  the  Sovereign  is  in  possession  of  any 
land,  chattel  or  money  to  which  the  petitioner  claims 
a  better  title,  and  therefore  seeks  restitution  or  compen- 
sation. Again,  where  the  petitioner  has  a  claim  for  any 
debt  arising  out  of  a  contract,  such  as  a  claim  for  goods 
supplied  to  the  Crown  or  for  the  public  service,"  he  may 
also  proceed  by  way  of  petition  of  right.  So,  where 
a  subject  has  a  claim  against  the  Crown  for  damages, 
whether  liquidated  or  unliquidated,  arising  out  of  a  breach 
of  contract,^  he  may  resort  to  this  method  of  redress, 
whether  such  breach  is  occasioned  by  the  omissions  or 
positive  acts  of  servants  of  the  Crown. ^  But  engagements 
between  the  Crown  and  those  in  military  and  naval  service 
are  voluntary  on  the  part  of  the  Crown,  and  afford  no  ground 
for  a  petition  of  right.^  A  petition  of  right,  moreover,  will 
not  lie  in  respect  of  a  claim  founded  on  a  tort  committed 
either  by  tbe  Crown  or  by  any  servant  of  the  Crown  in  the 
alleged  performance  of  his  duty.*'  "  A  petition  of  right 
which  complains  of  a  tortious  act  done  by  the  Crown,  or  by  a 
public  servant  by  the  authority  of  the  Crown,  discloses  no 
matter  of  complaint  which  can  entitle  the  petitioner  to 
redress.  As  in  the  eye  of  the  law  no  such  wrong  can  be 
done,  so  in  law  no  right  to  redress  can  arise  ;  and  the  peti- 
tion, therefore,  which  rests  on  such  a  foundation,  falls  at  once 
to  the  ground.  ...  A  servant  of  the  Crown,"  however, 
''is  responsible  in  law  for  a  tortious  act  done  to  a  fellow- 
subject,  though  done  by  the  authority  of  the  Crown."  ' 

A  petition  of  right  is  addressed  to  the  King  and  intituled  in  that  Division 
of  the  High  Court  to  which  the  matter  would  have  been  appro^n-iate  if  it 

1  23  &  24  Vict.  c.  34.  The  old  procedure  by  petition  of  right  under  the  common 
law  and  by  mcmstrans  de  droit  is  expressly  preserved  by  s.  18  of  the  Act,  but 
it  is  practically  obsolete. 

2  See  Feather  v.  R.  (1865),  6  B.  &  S.  at  p.  294  ;  and  Windsor  and  Annapolis 
By.  Co.  V.  R.  ami  Western  Counties  By.  Co.  (1886),  11  App.  Cas.  at  pp.  614,615. 

3  Thomas  v.  B.  (1874),  L.  R.  10  Q.  B.  31. 

*   Windsor  and  Annapolis  By.  Co.  v.  B.  and  Western  Counties  By.  Co.,  supra. 

5  Mitchell  V.  B.  (1890),  6  'limes  L.  R.  332. 

6  Tobin  V.  B.  (1864).  16  0.  B.  N.  S.  310  ;  and  see  Baleigh  v.  Goschen,  [1898] 
1  Ch.  73. 

7  Per  cur.  in  Feather  v.  R.  (1865),  6  B.  &  S.  at  pp.  295—297. 
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had  been  a  dispute  between  subject  and  subject.  It  must  set  forth  the 
facts  on  which  the  petitioner  bases  his  claim  to  relief,  and  must  be  signed 
by  him  and  by  his  counsel  or  solicitor.^  The  petition  must  be  left  with 
the  Home  Secretary,  who  will  submit  it  to  His  Majesty  for  his  fiat  "  that 
right  be  done."  ^  It  must  be  sealed  with  the  seal  of  the  Home  Oifice  and 
afterwards  filed  at  the  Writ  Department  of  the  Central  Office  of  the  High 
Court  of  Justice.^  One  sealed  copy  must  be  left  at  the  office  of  the  Solicitor 
to  the  Treasury,  indorsed  as  required,  and  praying  for  a  plea  or  answer  on 
behalf  of  the  Crown  within  twenty-eight  days.^  The  petition  is  then  trans- 
mitted to  the  particular  department  to  which  its  subject-matter  relates. 

If  the  petition  be  presented  for  the  recovery  of  real  or  personal  property 
which  has  been  alienated  by  the  Crown,  a  copy  of  such  petition  and  fiat 
must  be  served  upon  the  person  in  possession  of  the  property  in  order  that 
he  may  have  the  opportunity  of  putting  in  a  defence  to  the  petition.^ 
Either  the  Crown  or  such  person  in  possession  may  also  raise  a  point  of 
law  in  answer  to  it.* 

7.  A  Motion  against  an   Officer  of  the  Court. 

The  High  Court  of  Justice  does  not  in  general  on  summary 
application  adjudicate  between  the  parties  upon  rights  which 
can  be  duly  investigated  in  an  ordinary  action.  To  this  rule, 
however,  the  Court  will  in  its  discretion  make  exceptions,  the 
most  important  of  which  is  perhaps  the  rule  that  the  Court  has 
plenary  jurisdiction  over  its  own  officers,  and  in  a  proper  case 
will  exercise  that  jurisdiction  summarily  if  acts  of  misconduct 
be  brought  to  its  notice.  To  punish,  "  by  attachment,  mis- 
conduct or  disobedience  in  its  officers  "  would  seem  to  be 
the  main  object  for  which  the  Court  interferes  summarily." 

A  solicitor  is  an  officer  of  the  Court,  and  in  that  character 
amenal)le  to  its  surveillance.  He  may,  therefore,  be  com- 
pelled in  a  summary  way  to  do  his  duty  to  the  Court  and  to 
his  client — and  in  former  days  also  to  his  articled  clerk.^  He 
may  thus  on  motion  be  punished  for  gross  negligence  or  other 
professional  misconduct.     He  may  be  called  u])on  to  show 

1  23  &  24  Vict.  c.  34,  s.  1. 

2  lb.,  8.  2. 

•  See  an  excellent  note  by  Mr.  G.  Stuart  Robertson  iu  the  Annual  I'ractice,  1918, 
Vol.  II.,  p.  I'JOC. 

*  23  &  24  Vict.  c.  34,  s.  3. 
5  lb.,  8.  5. 

«  Ih.,  B.  6. 

'  See  the  remarks  of  Ck>leridge.  J.,  in  In  re  HiUiard  (1845),  2  D.  &  L.  at 
pp.  920,  921  ;  and  In  re  Freston  (1883),  11  Q.  B.  D.  545  :  In  re  Dudley  (1883), 
12  Q.  B.  D.  44.  K        J,        -K  y  K 

8  See  Ex  parte  Bayleij  (1829),  9  B.  &  C.  691  ;  In  re  Thompson  (1848),  1 
Exch.  864. 
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cause  why  he  should  not  be  struck  off  the  rolls  or  compelled 
to  answer  the  matter  contained  in  a  certain  affidavit.  These 
are  not  criminal  proceedings,  but  matters  within  the  inherent 
jurisdiction  of  the  Court.^  In  these  matters  the  Court  is  now 
assisted  by  the  Disciplinary  Committee  of  the  Law  Society.^ 
But  the  Court  will  not  interfere  summarily  to  compel  pay- 
ment of  money  or  the  restitution  of  deeds  detained  by  a 
solicitor,  unless  the  deeds  or  moneys  were  received  by  him 
whilst  acting  in  the  character  of  a  solicitor  for  the  applicant.^ 

1  l7t  re  Hardwick  (1883),  12  Q.  B.  D.  148. 

2  See  the  Solicitors  Act,  1888  (51  &  52  Vict.  c.   65),  ss.   12—16  ;    and  post, 
p.  1158. 

3  Ex  parte  Cobeldick  (1883),  12  Q.  B.  D.  119; 
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An  action  was  defined  by  Sir  E.  Coke  as  "  the  legal  demand 
of  a  man's  right." ^  But  the  word  has  now  a  somewhat 
narrower  meaning  ;  for  it  has  been  defined  by  the  Judicature 
Act,  1878,  as  "a  civil  proceeding  commenced  by  writ,  or  in 
such  other  manner  as  may  be  prescribed  by  rules  of  Court." -^ 
It  therefore  includes  nearly  every  proceeding  in  the  King's 
Bench  and  Chancery  Divisions  of  the  High  Court  of  Justice, 
and  also  all  Admiralty  and  Probate  proceedings. 

The  procedure  in  the  High  Court  of  Justice  is  mainly 
regulated  by  the  Judicature  Acts  of  1873  and  1875  and  the 
Acts  amending  them,  and  by  the  "  Piules  of  the  Supreme 
Court,"  which  are  made  by  the  judges  under  powers  con- 
ferred on  them  by  these  enactments,  and  have  all  the  force 
and  effect  of  a  statute.  These  rules  are  divided  according 
to  their  subject-matter  into  78  "  Orders,"  and  are  generally 
referred  to  thus — "  Order  III.,  r.  6." 

There  are  many  proceedings  in  the  High  Court  which  are  not  actions. 
In  divorce  matters  the  former  procedure  is  retained,  and  the  suit  is  com- 
menced by  a  "  petition."  So  are  bankruptcy  proceedings,  and  applications 
to  wind  up  an  insolvent  company,  or  under  the  Trustee  Act,  1803.^  These 
proceedings,  therefore,  are  not  actions  ;  nor  are  criminal  proceedings  in 
the  King's  Bench  Division.  There  are  also  many  matters  which  come  before 
the  Court  on  what  is  called  a  "  motion,"  i.e.,  a  summary  application  made  to 
the  Court,  not  necessarily  in  any  action.  Thus,  in  the  case  of  a  motion  for 
a  writ  of  habeas  corpus,  mandamus  or  prohibition,  or  to  attach  a  person 
who  has  committed  a  contempt  of  court,  or  to  set  aside  an  award,  or 
to  strike  a  solicitor  off  the  rolls,  though  notice  of  the  application  must 
of  course  be  given  to  the  ])erson  affected,  no  writ  or  petition  is  served  on 
bim.     Again,  an  arbitrator,  or  referee,  or  an  inferior  Court  may  state  a 

'   Co.  Litt.  285    a. 

»  5b  &  37  Vict.  c.  66,  s.  100. 

8  56  &  57  Vict.  c.  53. 
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"  special  case "  in  order  to  obtain  the  opinion  of  the  High  Court  on  a 
matter  of  law.  The  practice  with  regard  to  petitions,  motions  and  special 
cases  is  necessarily  different  from  the  procedure  in  actions,  and  it  is  there- 
fore not  included  in  this  work. 

The  rest  of  this  chapter  is  confined  to  "  actions  "  in  the  narrower  mean- 
ing of  that  term. 

In  all  litigation  the  first  step  is  to  summon  into  com't  the 
party  against  whom  the  proceedings  are  taken.  For  this 
pm-pose  the  plaintiff  in  an  action  in  the  High  Court  of 
Justice  must  employ  one  or  other  of  two  slightly  different 
documents,  either  "  a  writ  of  summons,"  or  "  an  originating 
summons."  ^  The  difference  between  these  two  documents 
will  be  explained  hereafter.-  The  vast  majority  of  actions  in 
the  High  Court  is  commenced  by  a  writ  of  summons,  which 
for  shortness  is  usually  called  a  writ. 

A  writ  is  a  formal  document,  addressed  to  the  defendant, 
by  which  the  King  commands  him  to  "  enter  an  appearance  " 
within  so  many  days,  otherwise  judgment  will  be  signed 
against  him.  The  writ  must  in  the  first  place  be  drafted ; 
this  is  done  by  the  plaintiff  or  his  solicitor.  Next  the  writ 
must  be  issued ;  this  is  done  by  an  officer  of  the  Court. 
Lastly,  the  writ  must  be  served;  this  is  done  by' a  clerk  of 
the  plaintiffs  solicitor  or  by  a  professional  process-server.  It 
must  state  six  different  things  : — 

(i.)  The  nature  of  the  claim  made,  and  the  relief  or  remedy 
required  in  the  action.^ .  It  is  not,  however,  essential  that 
the  writ  should  set  forth  the  precise  ground  of  complaint,  or 
the  precise  remedy  or  relief  to  which  the  plaintiff'  considers 
himself  entitled.^  He  may  in  every  case  indorse  his  writ 
generalhj.  There  are  six  cases  enumerated  in  Order  III.,  r.  6, 
in  which  he  may,  if  he  wishes,  indorse  his  writ  spcciaUi/  with 
a  full  Statement  of  Claim.^  There  is  also  a  third  kind  of 
indorsement  of  claim,  viz.,  a  claim  for  an  account.^ 

1  The  Language  of  Order  II.,  r.  1,  is  misleading.  It  says  :  "  Every  action  in 
the  High  Court  shall  be  commenced  by  a  writ  of  summons, "  This  is  untrue.  It 
should  run  :  "  Every  action  in  the  High  Court  shall  be  commenced  either  by  a 
writ  of  summons  or  by  an  originating  summons." 

2  See  post,  pp.  lifts— 1195. 

3  Order  II.,  r.  1. 
*  Order  III.,  r.  2. 

'«  See  Chap.  XYl.,  jmst,  p.  1202. 
«  See  post,  p.  1209. 
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(ii.)  The  name  and  residence  of  each  plaintiff  and  defen- 
dant. 

(iii.)  The  name  and  place  of  business  of  the  plaintiff's 
solicitor,  if  he  employs  one. 

(iv.)  The  Division  of  the  High  Court  in  which  the  plaintiff 
intends  to  sue.  If  the  action  be  to  recover  a  debt  or  damages 
it  will,  as  a  rule,  be  brought  in  the  King's  Bench  Division ; 
but  certain  matters,  as  we  have  seen,  are  expressly  assigned 
to  other  Divisions  of  the  High  Court.^ 

(v.)  *'  An  address  for  service  " — an  address,  that  is,  at 
which  notices  and  all  other  written  communications  may  be 
left  for  him. 

(vi.)  If  he  is  suing,  or  if  any  one  of  the  defendants  is  sued, 
in  a  representative  capacity  {e.g.,  as  trustee  of  the  estate  of 
some  bankrupt,  or  as  the  executor  or  administrator  of  some 
one  deceased),  this  also  must  be  stated  on  the  WTit.  If  the 
plaintiff  be  a  woman,  the  writ  should  state  whether  she  is  a 
"  widow"  or  a  "  spinster,"  or  the  "  wife  of  A.B." 

All  these  matters  must  be  inserted  on  the  writ  before  it  is 
issued. 

A  writ,  wliich  is  generally  indorsed,  is  usually  in  the  fo  lowing  form 
On  the  face  of  it  will  appear  : — 

1919.— S.— No.  717. 
IN  THE  HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Between  FLORA  SMITH Plaintiff, 

AND 

CHARLES  BROWN Defendant. 

GEORGE  THE  FIFTH,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the  Seas,  King,  Defender 
of  the  Faith,  To  Charles  Broivn,  of  56,  Cheapside,  in  the  City  of  London.  We 
CXJMMAND  YOV,  That  within  Eight  Days  after  the  Service  of  this  Writ  on  you, 
inclusive  of  the  day  of  such  Service,  you  do  cause  an  Ap{)earaiice  to  be  entered  for 
you  in  an  Action  at  the  Suit  of  Flora  Smith,  the  wife  of  .John  Smith.  And  take 
notice  that  in  default  of  your  so  doin^^  the  Plaintiff  may  proceed  therein,  and 
Judgment  may  be  given  in  your  absence. 

Witness,  FREDERICK,  P.AltON  BIRKENHEAD,  Lord  High  Chancellor  of  Great 
Britain,  the  30///  day  of  May,  in  the  year  of  Our  Lord  One  thousand  nine  hundred  and 
nineteen. 

N.B. — This  writ  is  to  be  served  within  TWEiiVE  Calendar  Months  from  the  date 
thereof,  or,  if  rt-newed,  within  six  Calendar  Months  from  the  date  of  the  last 
renewal,  including  the  day  of  such  date,  and  not  afterwards. 

*  See  antf,  pp.  1014 — lOHt.  Should  a  mistake  be  made  in  selecting  a  Division 
of  the  High  Court  to  which  the  action  is  assigned,  a  transfer  of  the  action  to  some 
other  Division  may  be  ordered,  otherwise  all  proceedings  m  the  action  will  he 
taken  in  the  Diviaion  specified  in  the  writ. 
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The  defendant  may  appear  hereto  by  entering  an  Appearance,  either  personally  or 
by  Solicitor,  at  the  Central  Office,  Royal  Courts  of  Justice,  London. 

On  the  back  of  the  writ  will  be  printed  or  m-itten  : — 

The  Plainti-ff  is  a,  married  woman,,  suing  in  respect  of  her  separate  estate. 

The  Defendamt  is  sued  as  executor  of  the  late  John  Robijison,  and  also  in  his 
own  right. 

The  PhiintifTs  claim  is  foi-  .€520,  balance  of  miuieyn  veceiced  bi/  the  said 
John  Robinson  during  his  lifetime,  and  by  the  Defendant  since  his  death,  to  the 
use  of  the  Plaintiff, 

And  for  an  Account, 

And  for  a  Receiver. 

This  Writ  was  issued  by  W.  F.  JONES,  of  and  whose  Address  for  Service  is 
29,  Fleet  Street,  London,  B.C.,  Solicitor  for  the  said  Plaintiff,  who  resides  at 
107,  Fitzjohn's  Avenue,  Hampstead,  N.W. 

This  Writ  was  served  by  me  at  56,  Cheapside,  London,  B.C.,  on  the  Defendant 
on  Sirturdaii,  the  31.?^  day  of  Maij,  1919. 

Indorsed  the  ^\st  day  of  May,  1919. 

(Signed)  C.  LANE, 

(Address)  '     29,  Fleet  Street,  London,  EC. 


Issuing  the    JVrit. 

As  soon  as  the  writ  is  prepared  and  its  indorsement  duly 
drafted,  the  next  step  is  to  "  issue  "  it ;  that  is,  to  make  it 
an  official  document,  emanating  from  the  Court.  Most  writs 
are  issued  out  of  the  Central  Office  at  the  Royal  Courts  of 
Justice  in  London.  But,  as  we  have  seen,  a  plaintiff  (except 
in  a  probate  action)  may,  if  he  wishes,  issue  his  writ  out  of 
a  District  Registry.^  The  plaintiff  or  his  solicitor  takes  two 
copies  of  the  proposed  writ  either  to  the  Central  Office  or  to  a 
district  registry,  signs  one  copy,  and  pays  ten  shillings.  The 
officer  impresses  a  ten-shilling  stamp  on  the  signed  copy,  and 
files  it ;  he  stamps  the  other  with  what  is  called  a  seal,  and 
hands  it  back  ;  this  then  becomes  the  writ  in  the  action,  and 
bears  the  date  of  the  day  on  which  it  is  issued.  If  the  action 
is  to  be  tried  in  the  Chancery  Division,  the  writ  will,  at 
the  same  time,  be  marked  with  the  name  of  one  of  the  six 
judges  of  that  Division,  to  whom  the  action  is  thenceforth 
assigned. 

There  are  two  cases  in  which  leave  to  issue  a  writ  is  necessary  : — 

(i.)  Where  the  defendant  is  not  in  England.     No  writ  that  the  }3laiiitiff 

1  See  ante,  pp.  1006,  1007. 

34—2 
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intends  to  have  served  on  any  person  abroad  will  be  issued,  unless  the 
plaintiff  first  obtains  the  leave  of  a  judge  ;  and  such  leave  Avill  only  be 
frranted  in  the  cases  specified  in  Order  XT. 

(ii.)  "Where  the  plaintiff  seeks  to  join  on  his  writ  different  causes  of 
action  which  may  not  be  joined  without  leave.  See,  for  instance,  Order 
XVIII. .  rr.  2,  8  ;  under  these  rules  it  is  sufficient  if  the  plaintiff  obtains 
leave  to  join  such  claims  from  a  Master. 


Service   of  the    Writ. 

When  the  writ  has  heen  issued  and  sealed  it  must  be  served 
on  the  defendant,  unless  his  solicitor  undertakes  in  writing  to 
accept  service  and  to  enter  an  appearance  for  him.^  Service 
is  made  by  delivering  a  copy  of  the  writ  to  the  defendant 
personally,  and  at  the  same  time  showing  him  the  original  if 
demanded.  Should,  however,  the  plaintifi'  be  unable  to  effect 
prompt  personal  service,  he  may  apply  to  a  Master  for  an 
order  for  "substituted  service,"  ^'..^.,by  serving  the  defendant's 
partner,  solicitor,  steward  or  agent,  or  by  giving  him  notice 
of  the  writ  by  registered  letter  or  by  advertisement  in  the 
newspapers.-  The  mode  of  serving  the  writ  on  particular 
defendants  and  in  particular  actions  is  specified  in  Order  IX. 
In  an  action  to  recover  land,  where  the  premises  are  wholly 
deserted  and  void,  service  of  the  writ,  when  it  cannot  other- 
wise be  effected,  may  be  made  by  posting  a  copy  of  it  on  the 
door  of  the  dwelling-house  or  other  conspicuous  part  of  the 
property  in  question.' 

If  the  defendant  be  out  of  jurisdiction,  then,  if  he  be  a 
British  sul)ject,  he  can  be  served  with  the  original  writ ;  but, 
if  a  foreigner,  he  can  be  served  only  with  notice  of  the  writ. 
Service  of  the  writ  itself  on  a  foreigner  when  he  is  not  in 
the  British  dominions  is  of  no  effect  in  law.^ 

The  writ  of  summons  remains  in  force  for  twelve  calendar  months  from 
the  date  when  it  is  issued,  and  must  be  served  within  that  period,  unless 
the  plaintiff  can  obtain  leave  to  renew  it  for  a  further  period.  The  Master 
will  not  grant  such  leave  unless  he  is  satisfied  that  reasonable  efforts  have 

1  Order  IX.,  r.  1.  A  solicitor,  who  does  not  enter  an  appearance  in  pursuance 
of  his  written  undertaking  so  to  do,  will  be  liable  to  attachment  :  Order  XII.. 
r.   18. 

2  Order  IX.,  r.  2. 
«  Order  IX.,  r.  9. 

4  Order  XI..  rr.  6—8. 
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been  made  to  serve  the  defendant.     The  writ  cannot  be  renewed  if  the 
Statute  of  Limitations  has  run  so  as  to  bar  the  debt  or  claim.^ 

"Where  the  plaintiff,  suing  in  an  action  in  the  High  Court,  proves  bj 
evidence  on  oath  to  the  satisfaction  of  a  judge,  at  any  time  before  final 
judgment,  that  he  has  a  good  cause  of  action  against  the  defendant 
to  the  amount  of  £50  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  be  appre- 
hended, and  that  the  absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action,-  such  judge  may 
order  the  defendant  to  be  arrested  and  imprisoned  for  a  period  not  exceed- 
ing six  months,  unless  and  until  he  has  sooner  given  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  will  not  go  out  of  England  with- 
out the  leave  of  the  Court.  The  defendant  cannot  be  kept  in  prison  after 
final  judgment  has  been  signed.^ 


Appearance. 

As  soon  as  a  defendant  has  been  served  with  a  writ,  he 
must  make  up  his  mind  whether  he  will  defend  the  action  or 
not.  If  he  decides  to  do  so,  he  must  promptly  enter  an 
appearance.  This  is  done  by  the  defendant  or  the  clerk  of 
his  solicitor,  who  hands  to  the  proper  officer  at  the  Central 
Office  or  district  registry  two  copies  of  a  memorandum  in 
writing  bearing  the  date  of  the  day  on  which  he  delivers  it. 
One  copy  the  officer  retains  ;  the  other  he  seals  with  his 
official  stamp,  and  returns  to  the  person  entering  the  appear- 
ance. The  memorandum  must  state  the  name  and  address  of 
the  defendant's  solicitor,  if  he  has  one,  or,  if  not,  of  the 
defendant ;  and  must  give  an  address  for  service,  at  which 
letters  and  notices  may  be  left  for  him.  By  so  appearing, 
the  defendant  submits  to  the  jurisdiction  of  the  Court.*  He 
must  on  the  same  day  give  notice  to  the  plaintiff  or  his 
solicitor  that  he  has  appeared,  and  send  him  the  copy  of  the 
memorandum  which  the  officer  sealed,  as  a  certificate  that  he 
really  has  appeared  on  the  day  indicated  by  the  seal. 

1  Doyle  V.  Kaufman  (1877),  3  Q.  B.  £>.  7,  3iO  ;  Sewett  v.  Barr,  [ISUl]  1 
Q.  B.  98. 

'  That  is  to  say,  that  his  evidence  is  absolutely  necessary,  not  that  judgment 
cannot  be  realised  if  he  goes.  The  plaintiff  must  disclose  the  facta  which  the 
defendant  can  prove,  so  that  if  he  admits  them  no  order  will  be  made  (32  &  33 
Vict.  c.  62.  s.  6). 

3  Ilume  \.  Druyf  (1873),  L.  R.  8  Ex.  211:. 

*  Unless  he  appears  "under  protest."  As  to  this,  see  Keymer  v.  Beddy,  ^1912J 
1  K.  B.  21.5. 
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If  the  plaintiff  lias  issuod  his  ^vrit  out  of  a  district  registry  and  tlie 
defendant  resides  or  carries  on  Inisiness  within  the  district  of  such  regit^try, 
the  writ  of  summons  must  direct  the  defendant  to  cause  an  appearance  to 
be  entered  at  that  re.iristry.^  But  should  the  defendant  neither  reside  nor 
carry  on  business  within  such  district,  the  writ  must  inform  him  that  he 
may  cause  an  appearance  to  be  entered  at  his  option  either  at  the  district 
registry  or  at  the  Central  Office  in  London.^ 

If  the  defendant  ap|x;ars,  or  any  of  the  defendants  appear,  in  Loudon, 
the  action  will  proceed  there  unless  the  Court  or  a  judge  be;  satisfied  that 
the  defendant  so  appearing  is  a  merely  formal  defendant  or  has  no  sub- 
stantial cause  to  interfere  in  the  conduct  of  the  action. 

The  appearance  ought  regularly  to  be  entered  within  the  time  named  on 
the  writ.  A  defendant  may,  however,  appear  at  any  time  before  judgment 
has  been  signed  against  him ;  though,  if  he  do  so  after  the  time  limited 
for  api^earance,  he  will  not,  unless  otherwise  ordered,  be  entitled  to  any 
further  time  for  delivering  his  Defence,  or  for  any  other  purpose,  than  if 
he  had  apjjeared  according  to  the  writ.^  Partners  sued  in  the  name  of 
their  firm  must  appear  individually  in  their  own  names.  But  all  subse- 
quent proceedings  will  continue  in  the  name  of  the  firm.* 


Default  of  Appearance. 

The  writ  usually  commands  the  defendant  to  enter  an 
appearance  within  eight  days  after  the  service  of  the  writ 
upon  him,  inclusive  of  the  day  of  such  service.  But  when 
any  defendant  is  out  of  the  jurisdiction  of  the  Court,  the  time 
allowed  for  appearance  is  not  necessarily  eight  days,  but 
generally  a  longer  period  determined  by  the  distance  of  the 
locality  in  which  the  defendant  is  or  is  supposed  to  be.  If 
the  defendant  does  not  enter  an  appearance  within  the  period 
named  on  the  writ,  the  plaintiff  is,  as  a  rule,  on  filing  an 
afiidavit  that  the  writ  has  been  properly  served,  entitled  to 
enter  "judgment  in  default  of  ai)pearance."  But  if  the 
])laintiff  omits  or  delays  to  enter  judgment,  the  defendant 
may  still  enter  an  appearance,  although  the  period  prescribed 
has  elapsed.^  Where  the  wi'it  is  (or  might  have  been) 
specially  indorsed,  and  the  defendant  does  not  appear,  the 
plaintiff   may  enter  final    judgment   for    the    full    amount 

'   Order  XII.,  r.  4. 

2  lb.,  r.  5. 

»  Jh.,  r.  22. 

•  Onier  XLVIIlA.,  r.  .'>. 

6  Order  XII.,  r.  22. 
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claimed  on  the  writ,  and  costs/  If  the  action  be  for  the 
recovery  of  land,  the  plaintiff  is  entitled  to  a  judgment  that 
he  shall  recover  possession  of  the  land.  If  the  action  be 
for  damages  or  the  retm-n  of  a  chattel,  the  plaintiff  is  not 
entitled  to  final  judgment ;  he  can  only  have  what  is  called 
an  interlocutory  judgment — a  judgment,  that  is,  in  his 
favour,  but  with  no  amount  stated.  The  amount  of  damages 
or  the  value  of  the  chattel  must  be  subsequently  assessed 
by  a  jury  or  by  an  Official  Referee,-  or  ascertained  in  any  way 
in  Avhich  a  question  arising  in  an  action  may  be  tried.  The 
Master  may  order  a  Statement  of  Claim  or  particulars  to  be 
filed  before  the  assessment.  The  defendant,  although  he 
has  not  appeared,  may  attend  and  argue  and  call  evidence 
at  the  assessment.  And  then  the  plaintiff  may  enter  final 
judgment  for  the  amount  so  assessed.^ 

But  where  the  action  is  of  such  a  kind  that  originally  it 
could  only  have  been  brought  in  the  Court  of  Chancery  {c.ij., 
a  claim  for  an  injunction  to  restrain  a  nuisance  or  a  breach 
of  covenant)  the  procedure  is  different.  The  plaintiff  is  not 
at  this  stage  allowed  to  enter  any  judgment,  either  final  or 
interlocutory,  although  the  defendant  has  not  appeared. 
The  plaintiff  must  at  first  proceed  as  if  the  defendant  had 
appeared.  He  must  prepare  a  Statement  of  Claim.  But  he 
does  not  deliver  it  to  the  defendant ;  he  files  it  in  the  offices 
of  the  Court."*  If  the  defendant  still  does  not  appear,  the 
plaintiff,  after  waiting  ten  days,  can  move  the  Court  for 
judgment  in  default  of  Defence.  The  Statement  of  Claim 
will  stand  admitted,  and  the  plaintiff  will  obtain  such 
judgment  as  he  is  entitled  to  on  the  assumption  that  every 
word  contained  in  his  pleading  is  true.^ 


Orifiinating  Siinimous. 

We  have  seen  that  most  actions  in  the  High  Court  of 
Justice  are  commenced  by  a  writ.     But  an  action  can  in 

1  But  see  JIuir  v.  Jenks,  [1913]  2  K.  B.  U2. 
^  See  ante,  pp.   1007  et  se</ 
»  See  Order  XIII.,  rr.  1—11 
*  Order  XIII.,  r.   12. 
5  Order  XXVII..  r.  11. 
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every  Division  of  the  High  Court  he  also  commenced  l)y  an 
originating  sunnnons,  which  is  detined  as  "  a  sunnnons 
other  than  a  summons  in  a  pending  cause  or  matter."^ 
This  sunnnons  is  disposed  of  ])rivately  hy  a  judge  sitting 
in  chamhers  and  not  in  open  court. 

For  example,  any  person  claiming  to  he  interested  under 
a  deed,  will  or  other  written  instrument,  may  apply  by 
originating  summons  to  a  judge  of  any  Division  of  the  High 
Court  for  the  determination  of  any  question  of  construction 
arising  under  the  instrument,  and  for  a  declaration  of  the 
rights  of  the  persons  interested.-  The  question  to  he 
determined  must  be  clearly  stated  on  the  summons  itself ; 
it  must  be  a  question  of  law,  not  of  fact.^  The  judge  may 
direct  such  persons  to  be  served  with  the  summons  as  he 
may  think  fit.  The  application  must  l)e  supported  by  such 
evidence  as  the  judge  may  require,  though  the  parties 
sometimes  agree  on  a  •'  statement  of  facts."  But  the  judge 
is  not  bound  to  determine  any  such  question  of  construction 
in  chambers,  if  in  his  opinion  it  ought  not  to  be  determined 
on  originating  summons  but  by  an  action  commenced  in 
the  usual  way,  in  which  formal  pleadings  can  be  delivered 
and  evidence  given  in  open  court. 

There  are  many  other  cases  in  which  the  procedure  by  originating 
summons  may  be  usefully  employed.  Any  .person  interested  in  any  estate 
or  trust  may  thus  apply  to  have  any  question  arising  in  the  administration 
of  such  estate  or  trust  determined  without  the  necessity  of  having  the 
whole  estate  or  trust  generally  administered.^  Applications  may  also  be 
made  by  originating  summons  for  foreclosure  or  redemption  of  mortgaged 
}»r<)}x;rty,''  for  an  order  to  sell  a  debtor's  interest  iu  land  delivered  in 
e.xecution.*'  for  the  appointment  of  new  trustees  or  a  vesting  order,' 
for  the  maintenance  of  infants,  and  under  the  following  Acts  of  Parlia- 
ment : — 

The  Lands  Clau.ses  Act,  184.3.^ 

The  Vi/ii(lor  aiid  Tun-haser  Act,  l.s74.'' 

»  Order  LXXI.,  r.   1a. 

•  Order  LIVa..t.  1. 

'  Lewis  V.  Green,  [1905]  2  Ch.  340. 

•  Order  LV.,  r.  3. 
«  lb.,  r.  5a. 

•  lb.,  I.  9a. 
'  lb.,  T.  13a. 

•  8  i:  9  Vict.  c.  18. 

•  37  .V:  38  Vict.  c.  78. 
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The  Conveyancing  Act,  1881.^ 

The  Married  Women's  Property  xA.ct,  1882.''^ 

The  Settled  Land  Acts,  1882—1890.3 

The  Mortmain  Act,  1891." 

The  Judicial  Trustees  Act,  1890.5 

But  a  general  declaration  of  title  ought  rarely  to  be  made  on  a  vendor 
and  purchaser  summons,  such  summons  being  intended  for  the  decision  of 
isolated  points  arising  out  of  and  connected  with  the  contract.^ 

The  most  important  difference  between  a  writ  and  an 
originating  summons  is  this,  that  the  use  of  the  latter 
form  of  document  im])lies  that  the  parties  (or  some  of  them) 
desire  to  have  the  matter  discussed  in  chambers  and  not  in 
open  court.  The  great  advantage  of  this  mode  of  procedure 
is  that  the  parties  obtain  an  early  decision  from  the  judge 
without  the  expense  and  delay  of  pleadings,  though  the 
matter  is  often  adjourned  from  chambers  into  court. 

1  44  &  45  Vict.  c.  41. 

"  45  &  46  Vict.  c.  75. 

»  45  &  46  Vict.  c.  38  ;  47  &  48  Vict.  c.  18  :  50  &  51  Vict.  c.  30  ;  53  &  54  Vict, 
c.  69. 

*  54  &  55  Vict.  c.  78. 

»  59  &  60  Vict.  c.  35. 

«  In  re  Wallis  and  Barnard's  Contra.ct,   [1899]  2  Ch.  515. 


Chapter  XV. 

PROCEDURE    WHERE    THE    WRIT    IS    GENERALLY    INDORSED. 

In  the  majority  of  actions  commenced  in  the  High  Court 
of  Justice  the  plaintiff  states  the  nature  of  his  claim  on  the 
back  of  his  writ  in  a  concise  form,  which  is  called  a  general 
indorsement.  Such  an  indorsement  is  little  more  than  a 
label  which  indicates  the  class  of  action  to  which  the  suit 
belongs ;  it  is  "  not  essential  to  set  forth  the  precise  ground 
of  complaint,  or  the  precise  remedy  or  relief  to  which 
the  plaintifi"  considers  himself  entitled."^  There  is  one 
exception  :  in  actions  of  libel  a  general  indorsement  must 
"  state  sufficient  particulars  to  identify  the  publications 
in  respect  of  which  the  action  is  brought."^ 

One  instance  of  a  general  indorsement  has  alrf  adj  been  given  ;  ^  others 
are  subjoined : — 

Assault. 

The  plaintiff's  claim  is  for  damages  for  an  assault  upon  him  made  by  the  defen- 
dant on  February  17,  I'.il'.t. 

Lihd. 

The  plaintiff's  claim  is  for  damages  for  a  libel  contained  in  the  Blankshire 
Oazettp.  dated  December  10.  i;tl9,  being  an  article  headed  "Wolves  in.  Sheep's 
Clothing,"  in  the  third  column  of  page  7  of  the  issue  of  that  date. 

Trespaxs. 

The  pLaintiif's  claim  is  for  £200  damages  for  the  defendants*  wrongful  entry 
upon  the  plaintiff's  land  known  as  Long  Acre,  East  Grinstead,  in  the  county  of^ 
Sussex  ;    and   for   an   injunction   restraining  the  defendants,    their   servants   and 
agenta,   from  entering  on  the  plaintiff's  said  land  or  from  othexwise  interfering 
with  the  plaintiff's  use  and  enjoyment  thereof. 

1  Order  III.,  r.  2. 

«  lb.,  r.  9. 

8  Ante,  pp.  1188,  1189. 


SUMMONS    FOR    DIRECTIONS.  1197 


Summons  for  Directions. 

This  is  a  summons  by  means  of  which  the  Master  is  asked 
to  give  directions  with  respect  to  any  of  the  proceedings  in 
the  action  from  appearance  to  trial.  It  is  taken  out  under 
Order  XXX.,  which  has  no  appUcation  until  the  defendant  has 
entered  an  appearance.  As  soon  as  the  defendant  has  entered 
an  appearance  in  any  action  ^  commenced  by  a  writ  generally 
indorsed,  the  provisions  of  Order  XXX.  apply,  and  the  plain- 
tiff must  promptly  take  out  a  "summons  for  directions." 
And  because  the  plaintiff  must,  the  defendant  may  not,  take 
out  this  summons.  All  that  the  defendant  can  do,  if  the 
plaintiff  neglects  to  take  out  a  summons,  is  to  wait  for  four- 
teen days  after  the  entry  of  his  appearance,  and  then  he  can 
take  out  a  summons  for  an  order  to  dismiss  the  action,  on 
the  hearing  of  which  the  Master  may  either  dismiss  the  action 
on  such  terms  as  may  be  just,  or  may  deal  with  the  applica- 
tion in  all  respects  as  if  it  were  a  summons  for  directions.^ 
Moreover,  the  plaintiff  must  take  out  a  summons  for  directions 
before  he  takes  any  fresh  step  in  the  action  other  than  an 
application  for  an  injunction  or  for  a  receiver,  or  the  entering 
of  judgment  in  default  of  Defence  under  Order  XXVII. : 
these  are  all  applications  of  great  urgency. 

On  the  first  application  under  a  summons  for  directions  no 
affidavit  is  used,  except  by  special  order.  The  Master  accepts 
the  statements  of  the  parties  or  their  solicitors  or  counsel  as 
to  the  nature  of  the  action,  the  proposed  line  of  defence,  and 
the  assistance  they  respectively  need  to  enable  them  properly 
to  prepare  for  trial.  And  though  the  plaintiff  alone  can  take 
out  the  summons,  all  parties  must  at  the  hearing,  so  far  as 
practicable,  apply  for  any  directions  w^hich  they  desire.  The 
Master,  too,  may  give  whatever  directions  he  thinks  right, 
though  neither  party  has  asked  for  them.  However,  on  the 
first  hearing  of  the  summons  it  is  not  possible  to  think  of 
everything  that  may  prove  necessary  at  a  later  stage  of  the 


^  Except  in  an  Admiralty  action. 
2  Order  XXX.,  r.  8. 
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proceedings.  Hence  it  is  provided  that  application  for  further 
directions  may  be  made  subsequently  by  any  party  who  needs 
them.  He  must  reinstate  the  original  summons  in  the 
i\ [aster's  list,  and  give  two  clear  days'  notice  in  writing  to 
the  other  party  stating  what  it  is  he  wants.  But  he  may  be 
ordered  to  pay  the  costs  of  the  subsequent  application,  if  the 
Master  thinks  that  such  further  directions  ought  properly  to 
have  been  asked  for  on  the  first  hearing. 

Many  various  matters  are  dealt  with  by  the  Master  on  a 
summons  for  directions  : — 

Pleadings. — The  most  important  and  most  frequent  of  the 
questions  which  come  before  the  Master  on  this  summons  is 
'■'  Shall  there  or  shall  there  not  be  pleadings "?  "  As  a  rule, 
the  plaintiff" cannot  deliver  a  Statement  of  Claim  without  the 
order  of  a  Master ;  and  after  a  summons  for  directions  has 
been  taken  out  the  defendant  cannot  deliver  a  Defence 
without  the  order  of  a  Master. 

Particulars. — If  any  pleading  does  not  give  the  other  party 
the  information  to  which  he  is  entitled,  he  may  apply  for 
"  particulars,"  that  is,  a  statement  in  writing  supplementing 
the  defective  pleading  and  setting  out  the  details  omitted. 
Such  details  ought,  of  course,  to  have  been  given  in  the 
original  pleading. 

Evidence. — On  this  summons  also  the  Master  deals  with  all 
questions  as  to  interrogatories  and  discovery  of  documents.^ 
Again,  it  may  be  necessary  to  have  the  evidence  of  some 
person  aljroad  taken  on  commission  or  under  letters  of 
request,  or  to  have  a  witness  who  is  dangerously  ill  or  about 
to  go  abroad  examined  here  before  the  trial,'^  or  to  obtain  a 
copy  of  an  entry  in  a  banker's  book  under  the  Bankers' 
Books  Evidence  Act,  1879.^  A  very  wide  power — unfor- 
tunately but  little  used — is  given  to  a  Master  on  the 
hearing  of  a  summons  for  directions.  He  may  "  order  that 
evidence  of  any  i)articular  fact  shall  Ije  given  by  statement 
on  oath  of  information  and  belief,  or  by  production  of  docu- 


'   See  pott,  pp.  12:^7-1247. 
*  Bee  post,  pp.  124'.»,  12.">U. 
»  42  Vict.  c.   II,  jxitt,  p.  I2i2. 
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ments  or  entries  in  books,  or  by  copies  of  documents  or 
entries,  or  otherwise,"  as  he  may  direct/ 

Accounts. — On  this  summons,  too,  the  Master  will  order 
the  delivery  of  an  account  under  Order  XV.^  or  the  usual 
partnership  accounts.  And  indeed  in  any  cause  or  matter  at 
any  stage  of  the  proceedings  a  judge  or  Master  may  direct 
any  necessary  accounts  to  be  taken,  notwithstanding  that 
there  may  be  some  further  relief  sought  for,  or  some  special 
issue  still  to  be  tried.^ 

Securitii  for  Co.sfs. — The  defendant  may  in  certain  cases 
ask  for  an  order  to  compel  the  plaintiff  to  give  security  for 
the  costs  of  the  action  ;  e.ff.,  where  the  plaintiff  resides  per- 
manently abroad,  and  has  no  substantial  property,  real  or 
personal,  in  England.  But  the  mere  fact  that  the  plaintiff 
is  insolvent,  or  is  a  married  woman,  is  not  sufficient  ground 
for  such  an  order. 

Stcuj  of  Proceedings. — Again,  on  a  summons  for  directipns, 
the  Master  has  power  to  stay  all  proceedings,  if  the  action 
is  premature,^  or  is  frivolous  and  vexatious,^  or  should  have 
been  brought  elsewhere,*^  or  if  the  plaintiff's  mode  of  con- 
ducting the  action  is  oppressive  and  vexatious,  or.  if  he  has 
not  paid  the  costs  of  a  previous  action  brought  on  the  same 
cause  of  action,  or  if  the  matter  in  dispute  is  one  which  the 
parties  had  agreed  to  refer  to  arbitration.^  The  Master  will 
also  on  this  summons,  if  the  plaintiff  is  unduly  delaying  the 
proceedings,  dismiss  the  action  "  for  want  of  prosecution." 

Place  of  Trial. — In  every  action  in  every  Division  the 
place  of  trial  is  now  fixed  by  the  Master.*^  He  will,  as  a 
rule,  fix  it  in  the  place  which  he  deems  least  expensive  and 
most  convenient  for  both  parties  and  the  majority  of  the 
witnesses  on  both  sides.^    But  if  either  party  can  satisfy  him 

1  Order  XXX.,  r.  7. 

2  Seey;(w^  pp.  1209,  1210. 

3  Order  XXXIII.,  r.  2. 

*  Smith  and  wife  v.  Sflwi/n.  [1914]  3  K.  B.  98. 

5  Reichel  v.  Magrath  (1889),  li  App.  Gas.  665  ;   Remmingfon  v.  Scales,  [1897] 
2  Ch.  1  ;   Critcheil  v.  L.  cf  S.   W.  By.  Co.,  [1907]  1  K.  B.  860. 
«   Loga7i  V.  Bank  of  Scotland  (No.  2),  [1906]  1  K.  B.  141. 
'  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4. 
«  Order  XXX VI.,  r.  1. 
9  lb.,  r.  10. 
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that  it  would  he  unfair  to  fix  the  trial  there,  because  his 
opponent  is  especially  popular  or  powerful  in  that  neighbour- 
hood, or  because  for  any  other  reason  there  would  not  be 
a  fair  trial  there,  the  Master  will  direct  that  the  action 
shall  be  tried  in  some  other  place  where  the  jury  will  be 
impartial. 

Moth'  at  Triid. — The  parties  have  a  right  to  demand  trial 
by  jury  in  certain  cases. ^  In  all  other  cases  it  rests  entirely 
with  the  Master  to  determine  the  mode  of  trial. 

A  summons  for  directions  must  be  served  on  all  parties  to  the  action 
who  may  be  affected  l)y  it  not  less  than  four  days  before  the  day  named  in 
it  for  the  hearing  of  the  application.  The  form  of  the  summons  is  as 
follows  : — 


1919.— i?.— No.  Ic 


IN  THE  HIGH  C©URT  OF  JUSTICE. 
KING'S  BENCH  DIVISION. 


Between  ARTHUR  BROWN Plaintiff, 

AND 

CHARLES  DUKE Defendant.    , 

Let  all  parties  concerned  attend  the  Master  in  Chambers,  Royal  Courts  of  Justice, 
strand.  London,  on  Thvrsddij,  the  30th  day  of  Jnmtanj,  1919,  at  1.30  o'clock  in 
the  ajternoon,  on  the  hearing  of  an  application  on  the  part  of  the  Plavntif  to  show 
■cause  why  an  Order  for  Directions  should  not  be  made  in  this  Action  as  follows  :  — 

Pleadings  to  be  delivered 

Particulars.     That  the 
deliver  within  days  particulars  of 

and  that  in  default  all  further  proceedings  in  this  Action  be  stayed  until  such  par- 
ticulars are  delivered  (or,  that  the  defendant  be  precluded  from  giving  evidence 
in  support  thereof  on  the  trial  of  the  Action),  and  that  the  have 

days  to  deliver  his 
after  delivery  of  such  particulars. 

Admissions. 

Discovery.     That  the  DefoTidant  file  an  affidavit  of  documents  in  ten  days. 

Interrogatories.     For  leave  to  interrogate  the  Defendant.     Answers  to  be  filed 
within  ten  days. 

inspection  of  documents. 

Inspection  of  real  or  personal  property. 

Commission.     To  Gibraltar  to  examine  witnesses. 

Ii;.\amination  of  witnesses. 

Place  of  trial.     Middlesex. 

Mode  of  trial.     Special  Jury. 

Any  other  interlocutory  matter  or  thing. 
Datc<l  the  2itfi  day  of  Jamiarij,  1919. 

This  summons  was  taken  out  by  Messrs.  L.,  M.  ^  Co.,  of ,  Solicitors  for 

Plaintiff. 
•T«.  X.  T., 

at  . 

Solicitor  for  Di'fe^ufant. 

1  See  Ordci  XXXVI.,  rr.  2—9,  and  post,  pp.  1252,  1253. 
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The  form  of  the  order  is  as  follows  : — 

1919.— 5.— No.  136. 
IN  THE  HIGH  COURT  OF  JUSTICE. 
KING'S  BENCH  DIVISION. 

MASTER  CHITTY.  Master  in  Chambers. 

Between  ARTHUR  BROWN Plaintiff, 

AND 

CHARLES  DUKE Defendant. 

UPON  HEARING  the  Solicitors  on  both  sides,  the  following  directions  are 
hereby  given,  and  it  is  ordered — 

That  there  be  pleadings  in  the  action  as  follows  : — iBtatement  of  Claim  containing 
full  particulars  to  be  delivered  in  10  days  from  this  date.  Defence  containing 
full  particulars  in  14  days  from  delivery  of  Statement  of  Claim.  Reply  if  Counter- 
claim in  10  days  after  delivery  of  Defence. 

That  the  Plaintiff  and  Defendant  do,  respectively  after  delivery  of  Defence  and 
within  10  days  after  service  of  copy  receipt  for  deposit  in  Court,  answer  on 
affidavit  stating  what  documents  are  or  have  been  in  their  possession  or  power 
relating  to  the  matters  in  question  in  this  action. 

Inspection  of  Documents  upon  usual  notice. 

That  the  action  be  tried  in  Middlesex. 

That  the  action  be  tried  with  Judge  alone  unless  plaintiff  gives  notice  with 
notice  of  trial  requiring  jury. 

Liberty  to  either  party  to  apjily. 

And  that  the  costs  of  this  application  be  costs  in  the  cause. 
Dated  the  ?>Oth  day  of  January,  1919.  ^ 

In  commercial  cases,  directions  are  usually  given  by  the  judge  in  charge 
of  the  commercial  list,  and  not  by  a  Master.  His  order  is  frequently  in 
the  following  form  : — 

UPON  HEARING  the  Solicitors  on  both  sides,  the  following  directions  are 
hereby  given,  and  it  is  ordered — 

That  the  action  be  placed  in  the  Commercial  List. 

That  Points  of  Claim  be  delivered  by  the  Plaintiffs  in  four  days. 

That  Points  of  Defence  be  delivered  by  the  Defendants  in  four  days. 

That  lists  of  documents  be  exchanged  between  the  parties  in  seven  days,  and 
icspection  be  given  within  three  days  afterwards. 

That  the  action  be  tried  without  a  jury. 

That  the  date  of  trial  be  fixed  for  November  Uh,  1919. 

That  the  costs  of  this  application  be  costs  in  the  cause. 


Chapter  XVI. 

PROCEDURE     WHERE     THE     WRIT      IS     INDORSED     SPECIALLY     OR 
FOR    AN    ACCOUNT. 

A  PLAINTIFF  can  specially  indorse  his  writ  in  six  cases  only. 
These  are  stated  in  Order  III.,  r.  6,  which  runs  as  follows  : — 
"  In  all  actions  where  the  plaintiff  seeks  only  to  recover  a 
debt  or  liquidated  demand  in  money  payable  by  the 
defendant,  with  or  without  interest,  arising — 

(A.)  Upon  a  contract,  express  or  implied  (as,  for  instance, 
on  a  bill  of  exchange,  promissory  note  or  cheque,  or  other 
simple  contract  debt)  ;  or 

(B.)  On  a  bond  or  contract  under  seal  for  payment  of  a 
liquidated  amount  of  money  ;  or 

(C.)  On  a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money  or  in  the  nature  of  a  debt  other 
than  a  penalty  ;  or 

(D.)  On  a  guaranty,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  of  a  debt  or 
liquidated  demand  only  ;  or 

(E.)  On  a  trust;  or 

(F.)  In  actions  for  the  recovery  of  land,  with  or  without 
a  claim  for  rent  or  mesne  proiits,  by  a  landlord  against  a 
tenant  ^  whose  term  has  expired  or  has  been  duly  determined 
by  notice  to  quit,  or  has  become  liable  to  forfeiture  for 
non-payment  of  rent,  or  against  persons  claiming  under 
such  tenant." 

Even  in  these  six  cases  the  plaintiff  is  not  compelled  to 
specially  indorse  his  writ,  though  as  a  rule  he  is  only  too 
glad  to  avail  himself  of  the  privilege,  as  it  may  lead  to  his 
obtaining  judgment  more  speedily.  He  may,  if  he  prefers, 
indorse  his  writ  generally  or  in  some  cases  for  an  account. 

1  This  includes  a  tenant  at  will  :   Pilhington  v.  Power,  [1910J  2  Ir.  R.  19i. 
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But  he  must  put  an  indorsement  of  some  kind  to  state  the 
nature  of  the  action,  otherwise  the  defendant  would  not 
know  why  he  was  sued. 

The  sixth  and  last  case  will  be  dealt  with  later  on  in  the 
Chapter  on  Procedure  in  Actions  for  the  Kecovery  of  Land.^ 
We  will  only  deal  here  with  the  first  five  cases.  In  these, 
it  will  be  observed,  the  claim  arises  on  a  contract,  express  or 
implied,  or  under  a  statute,  or  on  a  trust — never  on  a  tort ; 
and  in  each  case  the  claim  must  be  for  "  a  debt  or  liquidated 
demand  in  money."  The  indorsement  must  state  the  precise 
amount  claimed  for  debt,  for  interest  if  any  payable,  and 
for  costs,  and  must  also  inform  the  defendant  that,  on 
payment  of  these  amounts,  further  proceedings  will  be 
stayed. 

A  few  words  may  be  necessary  to  explain  the  meaning  of  the  phrase  "  a 
debt  or  liquidated  demand."  These  words  exclude  from  the  operation  of 
the  rule  any  action  for  unliquidated  damages,  that  is  to  say,  any  action  in 
which  the  amount  of  the  verdict  depends  upon  all  the  circumstances  of  the 
case  and  on  the  conduct  of  the  parties,  and  is  fixed  by  opinion  or  conjecture. 
In  such  cases  one  canuot  say  positively  beforehand  whether  the  jury  will 
award  the  plaintiff"  a  farthing  or  forty  shillings,  or  a  hundred  pounds. 
Merely  inserting  a  figure  on  the  wi'it  {e.g.  "  and  the  plaintiff  claims  £500 
damages")  will  not  make  such  a  claim  liquidated.  But  whenever  the 
amount  to  which  the  plaintiff"  is  entitled  (if  he  is  entitled  to  anything)  can 
be  ascertained  by  calculation  or  fixed  by  any  scale  of  charges,  or  other 
positive  data,  it  is  said  to  be  "  liquidated  "  {i.e.  "  made  clear  "),  and  the 
writ  can  be  specially  indorsed. 

It  is  not  necessary  that  a  fixed  sum  should  have  been  expressly  agreed 
on  at  the  date  of  contract ;  if  no  price  or  remuneration  was  then  fixed,  the 
plaintiff"  will  be  paid  whatever  is  regular  and  usual,  accoriling  to  prices 
current  in  the  trade,  or  the  scale  of  fees  recognised  in  the  profession.  Such 
a  claim  is  called  a  claim  for  a  quantum  nwuit — "  as  much  as  the  plaintiff" 
has  earned  " — and  it  may  be  specially  indorsed.^ 

A  solicitor's  bill  of  costs,  for  instance,  is  a  liquidated  demand,  although 
it  is  subject  to  taxation.^  A  writ  may  be  specially  indorsed  with  a  claim 
for  arrears  of  rent,  but  not  for  damages  for  breach  of  a  covenant  to  repair. 
Damages  for  wrongful  dismissal  are  unliquidated,  because  the  plaintiff  may 
have  obtained  a  better  situation  within  a  week  of  his  dismissal.  If 
A.  agrees  to  complete  certain  work  for  B.  by  a  specified  date  or  in 
default  to  pay  £5  per  week  "  as  liquidated  damages "  till  the  work 
is  completed,   then,  if  this  payment  is  in  fact  liquidated  damages  and 

i  See  post,  p.  12.")4. 

2  L<igos  V.  Grunwaldt,  [1910]  1  K.  B.  il,  48. 

3  Smith  V.  Edivardes  (1888),  22  Q.  B.  D.  10. 

B.C  L.—  VOL.    II.  35 
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not  a  penalty,  it  can  be  claimed  on  a  specially  .indorsed  writ.^  A 
claim  against  the  separate  estate  of  a  married  woman  may  be  specially 
indorsed.- 

A  si)ecial  indorsement  must  contain  full  particulars  with 
dates  and  items  sufficient  to  inform  the  defendant  specifically 
what  is  the  claim  that  is  made  against  him.  It  must  state 
concisely  all  material  facts  necessary  to  constitute  a  complete 
cause  of  action.  It  is  a  Statement  of  Claim,  and  should  be  so 
headed  ;  ^  it  should  also  be  signed  by  the  counsel  or  solicitor 
who  drafted  it.  Such  heading  and  signature  are  important, 
for  they  make  it  clear  to  the  defendant  that  the  plaintiff 
has  not  only  served  him  with  a  writ  of  summons  to  which 
he  must  appear,  but  has  also  delivered  to  him  a  Statement  of 
Claim  to  which  he  must  plead.*  The  plaintiff  thus  delivers  a 
pleading  without  first  obtaining  the  leave  of  a  Master  (which, 
as  we  have  seen,  he  cannot  do  when  the  writ  is  generally 
indorsed).  No  further  Statement  of  Claim  can  be  delivered.^ 
If  the  plaintiff  subsequently  desires  to  amplify  the  statement 
indorsed  on  his  writ,  he  must  deliver  an  "Amended  State- 
ment of  Claim  ;  "  this  he  can  do  once  without  leave. ^ 

Tlm§,  the  indorsement  must  expressly  state  the  contract  on  which  the 
plaintiff  sues,  and  sliow  that  th6  defendant  is  liable  thereunder.  It  is  of 
no  avail  to  set  out  such  contract  in  an  affidavit  under  Order  XTV.,  if  it  is 
not  stated  in  the  indorsement.  But  it  will  be  sufficient  if  the  indorsement 
refers  to  some  account  already  rendered  which  contains  the  necessary  parti- 
culars. A  claim  for  interest  may  be  included  in  a  special  indorsement, 
provided  facts  be  also  alleged  which  show  that  the  plaintiff  is  entitled  to 
such  interest.  If  the  plaintiff  sues  for  the  balance  of  an  account  due,  thf^ 
defendant  is  entitled  to  know  how  the  balance  claimed  is  arrived  at.  A 
claim  for  rent  must  state  the  dates  at  which  the  rent  claimed  fell  due.  In 
any  action  on  a  bill  of  exchange,  promissory  note  or  cheque,  full  particulars 
of  the  amount  and  date  of  the  negotiable  instrument,  and  of  the  parties 
thereto,  must  be  given  on  the  writ.  But  a  special  indorsement  need  not 
contain  an  averment  that  a  condition  precedent  has  been  duly  performed." 

A  few  precedents  of  special  indorsements  may  help  to  explain  tiiese 
rules  : — 

1  Toomey  v.  Murphy,  [1897 J  2  Ir.  R.  601. 

2  Scott  V.  Morley  (1887),  20  Q.  B.  D.  120  ;  Doiune  v.  Fletcher  <md  wife  (IS.nS), 
21  Q.  B.  D.  11. 

^  Cassidy  S'  Co.  v.  McAloon  (1803),  32  L.  R.  Ix.  368. 

*  A  pleading  is  "  delivered  ;  "  a  writ,  summons  or  notice  of  motion  is  "  served." 

s  ()r.;ei  XX.,  r.  1  (a). 

'  Onier  XXVIIl.,  r.  2. 

'  Older  XIX.,  r.  U;  BradUy  v.  Chamherlyn,  [1803]  1  Q.  B.  439. 
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No.  1. 

Action  on  a  Butcher's  Bill. 
[R.  S.  C,  Appendix  C,  sect.  iv.]i 
Statement  of  Claim. 
The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered. 
Particulars  : — 

1918.  31st  December.  £    s.    d. 

Balance  of  account  for  butcher's  meat  to  this  date,  full  par- 
ticulars of  which  have  been  delivered  .         .         .         .         .         35  10    0 

1919.  1st  January  to  31st  March. 

Butcher's  meat,  full  particulars  of  which  have  been  delivered 
and  exceed  three  folios >         .         7i     5     0 

109  15     0 
1919.    1st  February.    Paid i5     0     0 

Balance  due £64  15    0 

Signed,  John  Smith, 

Plaintiff's  Solicitor. 

No.  2. 

Action  on  a  Bill  of  Exchange. 

(^Indorsee  against  Acceptor.') 

Statement  of  Claim. 

1.  The  plaintiff's  claim  is  for  £308  125.  10^.,  principal,  interest  and  notarial 
expenses,  payable  by  the  defendant  to  the  plaintiff  on  a  bill  of  exchange  for  £300, 
dated  February  1,  1919. 

2.  The  said  bill  was  on  that  day  drawn  on  the  defendant  by  one  Frederick 
Brown,  payable  three  months  after  date  to  James  Eobinson,  or  order. 

3.  On  February  2.  1919,  the  defendant  accepted  the  said  bill.  On,  April  20, 
1919,  James  Robinson  indorsed  the  said  bUl  to  the  plaintiff.  Yet  the  defendant 
has  not  paid  the  same. 

Particulars. 

1919.  &    s.    d. 

May  4.       Principal  due 300    0    0 

Interest  to  date 8  11     4 

Noting 016 

Total £308  12  10 

The  plaintiff  also  claims  interest  on  £300  of  the  above  sum  at  £5  per  cent,  from 
date  hereof  until  payment. 

Signed,  Richard  Roe. 

No.  3. 

Action  on  a  Guarantee. 
Statement  of  Claim. 

1.  On  February  9,  1919,  one  Silvanus  Smith  applied  to  the  plaintiff  to  supply 
him  with  certain  goods  on  credit. 

2.  On  February  15,  1919,  the  defendant  wrote  a  letter  to  the  plaintiff  in  which 
he  agreed  that,  if  the  plaintiff  would  supply  Silvanus  Smith  with  the  said  goods 
on  credit,  he  would  be  responsible  to  the  plaintiff  for  the  due  payment  of  their 
price. 

1  By  R.  S.  C,  "Appendix  A,"  or  "  B,"  or  "  C,"  is  meant  one  or  other  of  the 
Appendices  of  Precedents  of  Writs,  Notices  or  Pleadings,  which  are  attached  to 
the  Rules  of  the  Supreme  Court  of  November,  1883. 

35—2 


1206       PROCEDURE  WHERE  THE  WRIT  IS  SPECIALLY  INDORSED. 

3.  The  plaintiff  accordingly  supplied  Silvanus  Smith  with  the  said  goods,  the 
prices  of  which  amount  to  £176  10a. 

\_Eerc  should  follow  -particulars  of  the  said  goods  loith  dates,  items,  anid  prices.'] 

4.  Neither  Silvanus  Smith  nor  the  defendant  has  paid  the  plaintiff  the  said  sum 
of  £175  10».,  or  any  part  thereof,  and  the  plaintiff  claims  £176  10«. 

Signed,  Joseph  Grant. 

(h-ih'r  XIV. 

But  the  chief  benelit,  which  a  plaintiff  derives  from 
specially  indorsing  his  writ  either  in  the  King's  Bench 
Division  or  in  the  Chancery  Division,  is  that  by  so  doing  he 
is  enabled  to  apply  for  summary  judgment  under  Order  XIV. 
This  Order  only  applies  where  the  defendant  has  entered  an 
appearance  to  a  specially  indorsed  writ.  The  plaintiff  (or 
some  one  else  familiar  with  the  facts  ^)  must  make  an  affidavit 
verifying  the  cause  of  action  and  stating  that  in  his  belief 
there  is  no  defence  to  it ;  but  the  affidavit  will  not  be 
sufficient  if  the  deponent  can  only  speak  to  the  facts  from 
information  and  belief.^  The  plaintiff  must  then  serve  on  the 
defendant  a  copy  of  this  affidavit  and  of  any  exhibits  attached 
to  it  and  a  summons  calling  on  him  to  show  cause  why  the 
plaintiff  should  not  be  at  liberty  to  enter  final  judgment  for 
the  full  amount  claimed  on  the  writ  together  with  interest 
and  costs.  Thereupon,  unless  the  defendant  can  satisfy  the 
Master  that  he  has  a  good  defence  to  the  action,  an  order  will 
be  made  empowering  the  plaintiff  to  enter  judgment  accord- 
ingly. The  application  cannot  be  heard  until  four  clear  days 
after  the  service  of  the  summons  on  the  defendant.  He  may 
show  cause  against  it  by  affidavit  or  by  offering  to  bring 
money  into  court.  The  Master  may  allow  the  defendant 
to  be  examined  upon  oath. 

On  the  hearing  of  the  application  the  Master  has  four 
courses  open  to  him  : — 

(i.)  He  may  give  leave  to  the  plaintiff'  to  enter  final 
judgment  forthwith  for  the  full  amount  claimed  on  the  writ 
with  interest,  if  any  due,  up  to  date  of  judgment  and  certain 
fixed  costs.  But  this  power  should  only  be  exercised  in  cases 
where  the  plaintiffs  right  to  recover  is  practically  indisputable. 
If  to  a  portion  of  the  plaintiffs  claim  no  defence  is  shown  in 

^  Laoos  V.  Or-unwaldt,  [I'JIO]  1  K.  B.  41  ;  Sijnum  S;  Co.  v.  Palmer's  Stores,  [1912] 
1  K    B"  259 
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the  defendant's  affidavit,  the  plaintiff  may  have  judgment 
forthwith  for  that  portion  of  his  claim,  and  the  defendant  will 
l)e  allowed  to  defend  as  to  the  residue.  Judgment  may  be 
entered  under  Order  XIY.  against  a  firm,  even  though  one 
of  the  partners  be  an  infant.^  It  may  also  be  obtained 
against  a  married  woman  ;  -  but  in  this  case  the  judgment 
must  be  drawn  up  in  the  form  prescri])ed  in  Scott  v.  MorJeij.^ 

(ii.)  He  may  give  the  defendant  leave  to  defend,  subject 
to  conditions,  such  as  paying  money  into  court  or  giving 
security.  This  course  is  only  taken  where  the  defendant's 
affidavit  discloses  a  defence,  which  is  of  a  shadowy  or 
doubtful  nature.  If  the  defendant  pays  the  money  into 
court  or  gives  security  within  the  time  prescribed,  the 
action  will  proceed  in  the  ordinary  way. 

(iii.)  If,  however,  the  facts  alleged  by  the  defendant  in  his 
affidavit  or  by  his  own  viva  voce  evidence  or  otherwise  do 
amount  to  a  defence  to  the  action,  either  in  fact  or  law,  he 
is  entitled  to  unconditional  leave  to  defend,  and  the  plaintiff's 
application  may  be  dismissed  with  costs  (Order  XIV.,  r.  1  (b)). 
It  is  enough  that  there  is  a  homl  tide  question  to  be  tried, 
and  the  Master  should  give  unconditional  leave,  even  though 
he  may  think  that  the  defendant  will  ultimately  fail.^  The 
defendant  is  not  bound  in  his  affidavit  to  show  a  good  defence 
on  the  merits;  a  technical  defence,  such  as  the  Statute  of 
Limitations,  is  sufficient.  But  it  must  be  a  defence.  An 
affidavit  merely  pleading  poverty,  or  showing  hardship,  or 
a  remedy  over  against  a  third  person,  will  not  avail.  A 
general  statement,  "I  do  not  owe  the  money,"  or  a  vague 
suggestion  of  fraud  or  other  misconduct,  will  not  suffice.^ 
Where  the  defendant  has  no  defence,  but  a  good  counter- 
claim for  a  larger  amount  than  the  claim,  the  plaintiff  is 
entitled  to  have  judgment  on  his  claim,  but  execution  will 
be  stayed  until  after  the  trial  of  the  counterclaim. 

1  Harris  v.  Beaaichamp  (No.  1),  [1893]  2  Q.  B.  531. 

2  Dow?ie  V.  Fletcher  and),  tvife  (1888),  21  Q.  B.  D.  11  ;  Axford  v.  Reid  (1889), 
22  Q.  B.  D.  518. 

•i  (1887).  20  Q.  B.  D.  120. 

*  Jacobs  V.  Booth's  Distillery  Co.  (1901),  85  L.  T.  262  ;  Tells  v.  Allott,  [1904J 
2  K.  B.  812  ;  Dott  v.  Bonnard  (1904),  21  Times  L.  R.  166  ;  Codd  v.  Delap 
(1905),  92  L.  T.  510. 

a  See  Wallingford  v.  Mutual  Society  (1880),  5  App.  Cas.  at  p.  t!97. 


1208       PROCEDURE  WHERE  THE  WRIT   IS  SPECIALLY  INDORSED. 

(iv.)  Lastly,  the  Master  may,  with  the  consent  of  the 
parties,  himself  then  and  there  dispose  of  the  action  finally 
and  without  appeal.  Or  with  the  like  consent  he  may  make 
an  order  referring  the  action  to  a  Master,  in  which  case  an 
appeal  lies  from  the  decision  of  that  Master  to  a  Divisional 
Court.^ 

Where  leave,  whether  conditional  or  unconditional,  is  given 
to  defend,  the  Master  has  power  to  give  all  such  directions  as 
to  the  further  conduct  of  the  action  as  can  be  given  on  a 
summons  for  directions  under  Order  XXX.  He  may  order 
the  action  to  be  set  down  for  trial  without  further  pleadings ; 
and,  if  he  is  of  opinion  that  a  prolonged  trial  will  not  be 
requisite,  he  may  direct  that  it  shall  be  entered  in  the  special 
list  of  short  causes  under  Order  XIV.,  r.  8,  and  be  tried 
either  with  or  without  a  jury."  He  may  not,  however, 
restrict  the  defences  w4iich  the  defendant  may  raise  at  the 
trial.^  Nor  will  the  defendant  at  the  trial  be  restricted  to 
the  defences  disclosed  in  his  affidavit. 

An  order  made  under  Order  XIV.  that  the  plaintiff  be  at 
liberty  to  enter  final  judgment  for  his  claim  places  him  at 
once  in  the  position  of  a  secured  creditor;  ^  and  as  soon  as  he 
enters  judgment  in  pursuance  of  the  leave  thus  given  him, 
he  becomes  a  judgment  creditor.^  No  second  action  can  ever 
be  brought  on  the  same  cause  of  action.  Hence  a  plaintiff 
should  specially  indorse  his  writ  whenever  he  has  a  fair 
chance  of  obtaining  summary  judgment.  But  if  there  is  no 
reasonable  prospect  of  his  obtaining  summary  judgment,  the 
])laintiff  should  not  take  out  a  summons  under  Order  XIV. 
He  is  not  bound  to  do  so  merely  because  his  writ  is  specially 
indorsed.  Order  XIV.  is  only  intended  to  apply  to  cases 
where  there  is  no  substantial  dispute  as  to  the  facts  or  the 
law.  If  he  applies  for  summary  judgment  where  there  is 
an  obvious  defence  to  the  action,  his  summons  will  be 
dismissed  with  costs. 


1  Prater  v.  Fra»er.  [19U5j  1  K.  B.  368. 

-  See  Macartney  v.  Macartney  (1909),  25  Times  L.  R.  818. 

3  Lanijtoii  V.  Roberts  (IS'.i}).  10  Times  L.  R.  492. 

4  In  re  Ford,  [1900]  2  Q.  B.  211. 

*  In  re  Gvrney.  [18901   2  Ch.  863. 
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There  are  many  cases,  then,  in  which  a  plaintiff  who  has 
specially  indorsed  his  writ  does  not  take  out  a  summons  under 
Order  XIV.  He  can,  if  he  wishes,  take  out  a  summons  for 
directions  under  Order  XXX.  He  need  not  take  out  any 
summons  at  all.  When  he  served  his  writ,  he  delivered  a 
Statement  of  Claim.  To  this  Statement  of  Claim  the 
defendant  must  plead  within  ten  days  from  the  time  limited 
for  appearance,  unless  such  time  is  extended  by  order  or 
consent,  or  unless  in  the  meantime  the  plaintiff  serves  a 
summons  for  judgment  under  Order  XIV.  or  a  summons  for 
directions.  xVs  soon  as  either  of  these  summonses  is  served 
on  him,  the  defendant  must  hold  his  hand  and  wait  to  see 
what  order  the  Master  will  make  at  the  hearing.  But  if 
neither  summons  be  taken  out,  the  defendant  must  deliver 
his  Defence  within  ten  days  from  the  time  hmited.  for 
appearance  ;  ^  otherwise  the  plaintiff  can  enter  judgment 
in  default  of  Defence.  To  this  Defence  it  will  generally  be 
unnecessary  for  the  plaintiff  to  deliver  a  Reply  ;  -  he  6an 
give  notice  of  trial  within  four  days  after  the  Defence  has 
been  delivered,  and  he  can  then  at  once  enter  the  case  for 
trial — a  most  expeditious  procedure. 

Indorsement  for  an  Account. 

We  have  now  dealt  with  the  procedure  when  the  writ  is 

(i.)  Generally  indorsed, 

(ii.)  Specially  indorsed. 
There   is    one    other   kind    of    indorsement    occasionally 
employed,  to  which  belongs  a  procedure  of  its  own  : — 

(iii.)  An  indorsement  for  an  account. 

If  the  plaintiff  knows  the  precise  amount  which  is  owing 
to  him  from  the  defendant,  he  will  as  a  rule  specially  indorse 
his  writ  with  a  claim  for  that  amount.  But  it  often  happens 
that  the  plaintiff  has  no  means  of  knowing  what  is  the  exact 
sum  due  to  him,  and  he  requires  information  from  the  defen- 
dant in  order  to  ascertain  it.  If,  for  instance,  the  defendant 
is  a  rent-collector,  or  a  commercial  traveller,  or  any  other 

^  Order  XXI.,  r.  6.     He  ^^an  do  so  without  the  leave  of  a  Master. 
2  See  post.  p.    1232. 
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a.'Jjont  or  trustee,  who  lias  received  moneys  on  l)eliiilf  of  the 
plaintiff,  he  is  bound  within  a  reasonable  time  after  demand 
to  render  an  account  of  all  such  moneys,  showing  bow  much 
he  has  paid  over  to  the  plaintiff  and  liow  much  he  still  has 
in  hand.  Such  an  agent  is  called  "  an  accounting  party."  In 
order  to  obtain  such  an  account  from  the  defendant,  the 
plaintiff  should  indorse  his  writ  with  a  claim  to  have  an 
account  taken  under  Order  III.,  r.  8.  This  might  run  as 
follows : — "  The  plaintiff's  claim  is  for  an  account  of  all 
moneys  received  by  the  defendant  to  the  use  of  the  plaintiff 
as  his  rent-collector  and  general  agent  and  for  payment  of 
the  amount  found  due  on  taking  such  account." 

The  procedure,  when  such  an  account  is  claimed,  is  regu- 
lated by  Order  XV.  If  the  defendant  does  not  appear  to  such 
a  writ,  an  order  for  the  account  claimed  will  be  forthwith  made 
as  of  course ;  if  he  does  appear,  the  order  will  neverthe- 
less be  made,  unless  the  defendant  can  show  that  he  is  not 
an  accounting  party,  or  that  he  has  already  fully  accounted, 
or  that  there  is  some  other  preliminary  question  to  be  tried. 
The  application  for  such  order  may  be  made  at  any  time  after 
the  time  for  entering  an  appearance  has  expired  :  if  the 
defendant  has  appeared,  it  must  be  made  on  a  summons  for 
directions.  If  an  order  be  made  on  such  an  application, 
the  account  may  be  taken  by  a  Master,  or  a  District  Registrar, 
or  by  a  special  referee  or  an  official  referee.-^  The  first  step 
generally  is  for  the  defendant  to  deliver  an  account.  This 
the  plaintiff  proceeds  to  criticise.  If  lie  can  show  that  the 
defendant  has  taken  credit  for  payments  which  he  never 
made,  he  can  have  the  items  struck  out;  that  is  called 
"  falsifying."  If  he  can  show  that  the  defendant  has  received 
moneys  with  which  he  has  not  debited  himself,  the  plaintiff 
can  have  these  items  added;  that  is  called  "  surcharging." - 
"Wlien  this  process  has  been  exhausted,  the  Master  or  referee 
will  have  arrived  at  a  correct  account,  and  can  then  make  an 
order  that  the  defendant  shall  pay  the  [)laintifi'  the  balance 
shown  by  such  account  to  l)e  due  to  him. 

1  See  the  Arbitotion  Act,  1889  (52  &  03  Vict.  c.  49),  ss.  13,  14  ;    Rochefoucauld 
V.   Boustrad.  riH'.»71   1   Cli.    lO-I  :   and  ante,  pp.  970,  1007  — lOlU. 
^  See  Odpers  on  Pleading,  Ht'i  e<l.,  pp.  244,  24.'). 
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PLEADINGS. 

Tlie  Function  of  Pleadings. 

In  most  actions  of  tort  and  in  any  action  of  contract  in 
which  the  facts  are  compHcated,  or  in  which  difficult  points 
of  law  may  arise,  the  Master  will  order  pleadings  to  be  inter- 
changed between  the  parties.  There  are  many  good  reasons 
why  he  should  do  this.  The  defendant  is  entitled  to  know 
what  it  is  that  the  plaintiff  will  allege  against  him  at  the 
trial;  the  plaintiff  in  his  turn  is  entitled  to  know  what 
defence  will  be  raised  in  answer  to  his  claim.  The  defen- 
dant may  dispute  every  statement  made  by  the  plaintiff,  or 
he  may  be  prepared  to  prove  other  facts  which  put  a  different 
complexion  on  the  case.  He  may  rely  on  a  point  of  law,  or 
raise  a  cross-claim  of  his  own.  In  any  event,  before  the  trial 
comes  on  it  is  highly  desirable  that  the  parties  should  know 
exactly  what  are  the  matters  in  dispute ;  otherwise  they  may 
go  to  great  expense  in  procuring  evidence  to  prove  at  the 
trial  facts  which  their  opponents  will  at  once  concede.  On 
the  other  hand,  if  they  assume  that  their  opponents  will 
not  raise  a  particular  point,  they  may  be  taken  by  surprise 
at  the  trial. 

Moreover,  it  is  necessary  to  ascertain  the  nature  of  the 
controversy  in  order  to  determine  the  most  appropriate  mode 
of  trial.  It  may  turn  out  to  be  a  point  of  pure  law,  which 
should  be  decided  by  a  judge  or  by  the  Court ;  it  may 
involve  a  lengthy  investigation  of  complicated  accounts,  in 
which  case  the  action  should  be  at  once  referred  to  a  special 
or  official  referee  ;  or  it  may  be  a  question  proper  for  a  jury. 
It  is  also  desirable  to  place  on  record  what  are  the  precise 
questions  raised  in  the  action,  so  that  the  parties  or  their 
successors  may  not  tight  the  same  battle  over  again. 

It   has  been   found  by  long  experience  that   the  most 


1212  PLEADINGS. 

satisfactory  method  of  securing  these  advantages  is  to  make 
each  party  in  turn  state  his  own  case  and  answer  that  of  his 
opponent  l)efore  the  day  of  trial.  Such  statements  and  the 
replies  to  them  are  called  the  pleadings.  The  i)laintiff 
naturally  hegins ;  if  he  has  not  already  specially  indorsed 
his  writ,  he  will  in  a  proper  case  readily  obtain  leave  to  deliver 
a  separate  Statement  of  Claim.'  Whenever  the  writ  is 
generally  indorsed  and  the  defendant  has  appeared,  the 
plaintiff  cannot,  except  in  an  Admiralty  action,  deliver  a 
Statement  of  Claim  without  the  leave  of  a  Master,  which  he 
must  obtain  on  a  summons  for  directions.^  Leave  will 
generally  be  given  at  the  same  time  to  the  defendant  to  put 
in  a  Defence,  which,  besides  answering  the  plaintiff's  claim, 
may  also  set  up  a  Counterclaim.  The  plaintiff'  sometimes 
obtains  leave  to  deliver  a  Eeply  ;  if  a  Counterclaim  has  been 
pleaded,  he  will  obtain  leave  to  deliver  a  Re})ly  and  Defence 
to  Counterclaim.  Further  pleadings  are  possible,  though 
unusual ;  they  would  be  called  Rejoinder,  Surrejoinder, 
Rebutter,  Surrebutter. 

Each  of  these  aUernate  pleadings  must  in  its  turn  either 
admit  or  deny  the  facts  alleged  in  the  last  preceding  pleading, 
besides  alleging  additional  facts,  where  necessary.  The 
points  admitted  by  either  side  are  thus  extracted  and  dis- 
tinguished from  those  in  controversy  ;  and  thus  the  litigation 
is  narrowed  down  to  two  or  three  matters  which  are  the  real 
questions  in  dispute.  The  pleadings  should  always  be  con- 
ducted so  as  to  evolve  a  clearly  defined  ''issue" — that  is, 
some  detinite  ])roposition  of  law  or  fact,  asserted  by 
one  party  and  denied  by  the  other,  but  which  both 
agree  to  be  a  point  which  they  wish  to  have  decided  in 
the  action. 

^  What  is  now  called  a  Statement  of  Claim  was  before  1^75  called  a  Declaration  ;  a 
Defence  wa<  termed  a  i'lea  or  I'leas  ;  and  a  Reply  was  called  a  Replication. 

•  A  plaintiff,  who  has  specially  indorsed  his  writ  under  Order  III.,  r.  6,  delivers 
a  Statement  of  Claim  without  leave  when  he  serres  his  writ.  And  the  defendant 
may  sometimes  plead  to  such  a  special  indorsement  (see  post,  p.  1l'27)  without 
leave.  Moreover,  Order  XXX.  only  applies  to  the  delivery  of  pleadings  after 
appearance.  Hence,  whenever  it  is  necessary  for  a  plaintiff  to  deliver  a  Statement 
of  Claim  under  Order  XIII.,  r.  12,  althou;:h  the  defendant  has  not  appeared  (see 
ante,  p.  1193),  he  can  do  so  without  leave  ;  and  the  defendant  can  subse- 
quently appear  and  deliver  a  Defence  thereto  without  leave.  Other  instances,  in 
which  a  pleading  can  be  delivered  without  leave,  will  be  found  under  Order  XXI., 
r.  14,  and  Order  XXIV.,  r.  2  ;  but  these  rarely  occur. 
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The  time  within  which  each  successive  pleading  is  to  be  delivered  is 
as  a  rule  fixed  by  the  Master  when  he  gives  leave  for  it  to  be  pleaded.  If 
no  time  be  thus  fixed  the  pleadings  must  be  delivered  within  the  times 
prescribed  by  the  Rules  of  Coart.^  Such  times  may,  however,  be  enlarged 
by  a  Master  under  Order  LXIV.,  r.  7,  or  by  consent  of  the  parties  without 
application  to  a  Master  under  r.  8  of  the  same  Order.  Every  pleading 
must  be  signed  by  the  counsel  or  solicitor  who  drafted  it,  or  by  the  party 
himself  if  he  sues  or  defends  in  person.  The  pleadings  are  interchanged 
between  the  parties  ;  they  are  not  deposited  or  filed  in  court ;  ^  they  are 
not  seen  or  read  by  the  Master  unless  the  opposite  party  raises  some  question 
about  them  on  which  he  desires  the  Master's  decision.  No  technical 
objection  can  now  be  raised  to  any  pleading  on  the  ground  of  any  alleged 
want  of  form.  But  "  the  Court  or  a  judge  may  at  any  stage  of  the  proceed- 
ings order  to  be  struck  out  or  amended  any  matter  in  any  indorsement  or 
pleading  which  may  be  unnecessary  or  scandalous,  or  which  may  tend  to 
prejudice,  embarrass  or  delay  the  f;ur  trial  of  the  action."^ 

The  function,  then,  of  pleadings  is  to  ascertain  with  pre- 
cision the  matters  on  which  the  parties  differ  and  the  points 
on  w^hich  they  agree.  Each  party  must  give  his  opponent  a 
clear  and  definite  outline  of  his  case,  though  he  need  not 
disclose  the  evidence  by  means  of  which  he  hopes  to  establish 
it.  Each  party  in  turn  must  either  admit  or  deny  every 
material  fact  alleged  in  the  preceding  pleading.  Both  parties 
thus  learn  before  the  case  comes  into  court  what  are  the  real 
points  to  be  discussed  and  decided  at  the  trial. 

The  fundamental  rule  of  our  present  system  of  pleading  is 
this: — "Every  pleading  shall  contain,  and  contain  only,  a 
statement  in  a  summary  form  of  the  material  facts  on 
which  the  party  pleading  relies  for  his  claim  or  defence,  as 
the  case  may  be,  but  not  the  evidence  by  which  they  are  to 
be  proved  " ^ 

Material  Facts. 

Every  pleading  must  contain  only  the  material  facts 
on  which  the  party  pleading  relies.     Every  fact  is  material 

1  Viz.  : — A  Statement  of  Claim  within  21  days  after  appearance  (Order  XX., 
r.  1  (c))  ;  a  Defence  within  ten  days  after  the  delivery  of  the  Statement  of  Claim 
(Order  XXI.,  r.  8)  ;  and  any  subsequent  pleading  within  four  days  after  the 
delivery   o<   the   previovis  pleading  (Order  XXIII.)- 

2  Except  in  cases  falling  within  Order  XIII..  r.   12  ;    see  ante,  p.  119S. 

3  Order  XIX.,  rr.  26,  27. 
*  Order  XIX.,  r.  4. 
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which  is  essential  to  the  phiintiff's  cause  of  action  or  to  the 
defendant's  defence.  Neither  ))arty,  it  is  true,  "need  in  any 
ph^adin^'  allege  any  matter  of  fact  which  the  law  presumes  in 
his  favour."^  But,  sul)ject  to  this,  each  party  must  always 
state  his  whole  case.  He  must  plead  all  the  material  facts 
on  which  he  means  to  rely ;  otherwise  he  is  strictly  not 
entitled  to  give  any  evidence  of  them  at  the  trial.  The 
Statement  of  Claim  must  disclose  a  good  cause  of  action; 
the  Defence  must  show  a  good  answer  to  the  Statement  of 
Claim.  No  averment  must  be  omitted  which  is  essential 
to  success.  If  a  plaintiff's  cause  of  action,  or  his  title  to  sue, 
dejieuds  on  a  statute,  he  must  plead  all  facts  necessary  to 
bring  him  within  that  statute. 

The  question  whether  a  particular  fact  is  or  is  not  material 
depends  mainly  on  the  special  circumstances  of  the  particular 
case.  Sometimes  it  is  material  to  allege  and  prove  that  the 
defendant  had  knowledge  or  notice  of  a  certain  fact.  At 
other  times  it  is  sufficient  to  aver  that  the  defendant  did  some 
act,  without  inquiring  into  the  state  of  his  mind  at  the  time. 
In  some  cases  the  defendant's  intention  is  material;  in  a  few 
cases  his  motive.  The  legal  relation  in  which  the  parties 
stand  to  one  another  should  generally  be  stated. 

Thus  the  law  requires  that  uotice  of  dishonour  be  giveu  to  every  person, 
except  the  acceptor,  who  is  sought  to  be  made  lial)le  on  a  negotiable  instru- 
ment. Unless  such  notice  was  duly  given  or  was  waived  or  excused,  no 
action  lies  against  the  drawer  or  any  indorser.  Hence  the  Statement  of 
Claim,  whether  indorsed  on  the  writ  or  not,  must  contain  either  an  allega- 
tion that  notice  of^ishonour  was  given  to  the  defendant,  or  a  statement  of 
the  facts  relied  on  as  excusing  the  giving  of  such  notice.* 

Again,  at  common  law  no  action  could  be  brought  by  the  assignee  of  a  chose 
in  action  in  his  own  name  against  the  debtor.  Such  an  action  is  now  per- 
mitted in  certain  cases  by  section  25  (G)  of  the  Judicature  Act,  1873. 
Hence  the  Statement  of  Claim  must  contain  express  averments  of  all  facts 
necessary  to  bring  the  case  within  that  section.  It  must  allege  an  absolute 
assignment  in  writing  of  the  chose  in  action,  and  notice  in  writing  to  the 
defendant  of  such  assignment  ;  otherwise  the  plaintifi'  would  have  no  title 
to  sue.8 


»  Order  XIX.,  r.   25. 

*   Friihauf  v.    Gro.ivcnor  tSj"   Co.    {\WZ).  (H    L.   J.    Q.   B.    717. 
»  Seear  v.    Laivson  (1880),   16  Cb.   D.    121  ;    Bradleii   v.   Chamberlyn,   [1893]   1 
Q.  B.  pp.  441,  442  ;  Hughet  v.  Pump  House  Hotel  Co.  (No.  1),  [1902]  2  K.  B.  190. 
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But  the  pleader  need  only  allege  facts  which  are  material 
at  the  present  stage  of  the  action.  It  is  sufficient  that  each 
pleading  in  turn  should  contain  in  itself  a  good  primci  facie 
case  without  reference  to  possible  objections  not  yet  urged. 
"  Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
as  to  which  the  burden  of  proof  lies  upon  the  other  side."  ^ 
"It  is  no  part  of  the  Statement  of  Claim  to  anticipate  the 
Defence,  and  to  state  what  the  plaintiff  would  have  to  say  in 
answer  to  it."  ^  So,  too,  it  is  quite  unnecessary  for  the 
defendant  to  defend  himself  against  charges  which  are  not 
yet  made,  or  to  plead  to  causes  of  action  which  do  not 
appear  in  the  Statement  of  Claim. 

Either  party  may  in  a  proper  case  include  in  his  pleading 
two  or  more  inconsistent  sets  of  material  facts,  and  claim  relief 
thereunder  in  the  alternative.  A  plaintiff  may  rely  on  several 
different  rights  alternatively,  although  they  may  be  incon- 
sistent. So  a  defendant  "  may  raise  by  his  Statement  of 
Defence  without  leave  as  many  distinct  and  separate,  and 
therefore  inconsistent,  defences,  as  he  may  think  proper."  ^ 
A  pleading  is  not  embarrassing  merely  because  it  contains 
inconsistent  averments.^  But  whenever  such  alternative 
cases  are  alleged,  the  facts  belonging  to  each  of  them  must 
be  stated  separately,  so  as  to  show  on  what  facts  each  alter- 
native relief  is  claimed.  Thus,  a  commission  agent  may, 
with  proper  averments,  claim  against  his  principal — 

(a)  commission  earned  under  a  special  contract  duly 
performed ; 

(b)  damages  for  not  being  allowed  to  perform  the  s])ecial 
contract  and  earn  that  commission  ;  and 

(c)  on  a  quantum  meruit. 


"  Pleadings  are  now  to  be  merely  concise  statements  of  the 
facts  which  the  party  pleading  deems  material  to  his  case  ;  "  ^ 
the  inferences  of  law  to  be  drawn  from  those  facts  should  not 
be  pleaded.     If  it  is  necessary  or  expedient  to  Jay  down  any 

^  Order  XIX.,  r.  25. 

'  Per  James,  L.  J.,  in  Hall  v.  Eve  (1876),  4  Ch.  D.  at  p.  345. 

^  Per  Thesiger,  L.  J.,  in  Berdan  v.  Greenwood  (1878),  3  Ex.  D.  at  p.  255. 

*   Child  V.  Stenning  (1877),  5  Ch.  D.  695. 

5  Per  Brett,  J.,  in  Lord  Hanmer  v.  Flight  (1876),  24  W.  R.  at  p.  347. 
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proposition  of  law  in  a  pleading,  the  facts  on  which  that 
proposition  is  based  mnst  also  be  set  out. 

Thaa  a  plaintiff  ahonid  not  merelj  aver,  **  I  am  entitled  to  certain 
fff-operty,"  or,  "  It.  w^aa  the  dnty  of  the  defendant  to  do  so  and  so ;  "  he  must 
state  in  his  pleading  the  facta,  which  in  his  opinion  give  him  that  title  or 
which  impose  on  the  defendant  that  liability  or  dnty.  Again,  a  plaintiff 
should  not  simply  allege,  "  I  am  the  heir-at-law  of  A.  B.  deceased  ;  "  he 
mnst  state  the  facts  and  show  how  he  is  related  to  the  deceased.^  So,  too, 
a  defendant  mtwt  not  say  merely,  "  I  do  not  owe  the  money ; "  he  must 
allege  facts  which  will  show  that  he  does  not  owe  it,  e.g.,  that  he  never 
ordered  the  goods  or  has  never  received  them. 

Whenever  the  same  legal  result  can  be  attained  in  several  different  ways, 
it  is  not  gnfficient  to  aver  merely  that  the  result  has  been  arrived  at ;  the 
fact^  mnst  b<;  sr.ate«l  showing  bow  and  by  what  means  it  was  attained. 
Thus,  a  contract  may  be  rescinded  in  many  ways  ;  hence,  if  a  defendant 
alleges  that  the  contract  upon  which  the  plaintiff  relies  has  been  rescinded, 
he  must  state  in  what  manner  and  by  what  means  he  contends  that  it  was 
res^.-irided.  80  it  is  not  sufficient  for  either  party  to  allege  that  a  bill  of 
aale  is  void  ;  facts  must  \>fi  set  out  showing  why  it  is  void,  e.g.,  that  it  has 
not  been  registered  or  is  not  in  the  form  given  in  the  schedule  to  the  Bills 
/,f  Sale  Act,  1878.2 

Again,  every  pleading  must  contain  only  a  statement  of  the 
materia]  facts  on  which  the  part}-  pleading  relies,  and  not  the 
evidence  by  which  they  are  to  be  proved.  It  is  not  always 
easy  to  decide  what  are  the  facts  to  be  proved,  and  what  is 
only  evidence  of  those  facts  ;  but  in  most  cases  a  line  can  be 
clearly  drawn  between  a  material  fact  and  the  evidence  by 
which  that  fact  will  be  proved  at  the  trial.  The  fact  in  issue 
between  the  parties  is  the  factum  prohandum,  the  fact  to  be 
proved,  and  therefore  the  fact  to  be  pleaded.  It  is  unneces- 
sary to  tell  the  other  side  how  it  is  proposed  to  prove  that  fact ; 
siicli  matters  are  merely  evidence,  facta  prohantia,  facts  which 
merely  tend  to  establish  the  fact  in  issue.  Such  facts  will  be 
rcilevant  at  the  trial,  but  they  are  not  "  material  facts  "  for 
pleading  |)iir poses  and  therefore  should  not  be  set  out.  "  It 
is  an  eleiiK'ntary  rale  in  pleading  that,  when  a  state  of  facts 
is    relied   on,  it   is  enough    to    jillege    it    simply,    without 

'    Dumsday  v.  Iluijhnu  (ISO.'J),  'i  iion.  At  I'ul.  453  ;    Palmer  v.  Palmer,  [1892]  J 

Q.  B.  :n«. 

»  4)  &  42   Vict.  c.  ;n  ;    and  sec  Uarrin  v.  Jenkiru  (1882),  22  Ch.  D.  4SI,  pott, 
|,.  II,' 1 8. 
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setting  out  the  subordinate  facts  which  are  the  means  of 
23roving  it."  ^ 

A  few  instances  will  make  this  distinction  clear. 

Suppose  that  the  defendant,  who  is  now  sued  for  the  price  of  goods  sold 
and  delivered  to  him,  has  in  a  letter  admitted  that  he  received  the  goods  ; 
this  admission  is  only  a  piece  of  evidence  and  should  not  be  mentioned  in 
the  pleadings.  The  plaintiff  should  merely  allege  in  his  Statement  of 
Claim  that  the  goods  were  delivered  to  the  defendant,  and  produce  the  letter 
at  the  trial  in  proof  of  this  allegation.  So  whenever  any  contract  or  any 
relation  between  any  persons  is  to  be  imphed  from  a  series  of  letters  or 
conversations,  or  otherwise  from  a  number  of  circumstances,  it  is  sufficient 
to  allege  such  contract  or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations  or  circumstances  without  setting  them  out  in  detail.^ 
And  where  it  is  material  to  allege  malice,  fraudulent  intention,  knowlediie 
or  other  condition  of  the  mind  of  any  person,  it  is  sufficient  to  allege  the 
same  as  a  fact  without  setting  out  the  circumstances  from  which  it  is  to  be 
inferred.^  Wherever  it  is  material  to  allege  notice  of  any  fact,  it  is 
sufficient  to  allege  such  notice  as  a  fact,  unless  the  form  or  the  precise 
terms  of  such  notice  or  the  circumstances  from  which  such  notice  is  to  be 
inferred  be  material.'*  ^ 

Material  facts  must  be  stated  in  what  the  rule  calls  "  a 
summary  form,"  i.e.,  briefly  and  succinctly,  and  in  strict 
chronological  order.  All  immaterial  matter  should  be  rigidly 
excluded.  Neither  party,  for  instance,  should  cite  public 
Acts  of  Parliament,  or  plead  to  any  matter  of  law  set  out  in 
his  opponent's  pleading.  Neither  party  should  allege  any 
matter  of  fact  the  burden  of  proving  which  lies  on  his 
opponent.^  It  is  sufficient  to  state  the  substance  of  any 
material  conversation;  the  words  actually  uttered  need  not  be 
given.  Neither  party  need  set  out  the  whole  or  any  part  of 
any  document,  unless  its  precise  words  are  material ;  it  is 
sufficient  to  state  briefly  its  effect.*^  It  is  not  necessary  for 
any  defendant  to  plead  any  denial  or  defence  as  to  damages 
claimed  or  their  amount,^  or  for  either  party  to  plead  any 
matter  or  to  any  matter,  which  merely  affects  costs. 

1  Per  Lord  Deuman,  C.  J.,  in  Williams  v.  Wilcox  (1838),  8  A.  &  E.  at  p.  SSL 

2  Order  XIX.,  r.  24. 

3  Order  XIX.,  r.  22. 
*  Order  XIX.,  r.  23. 
5  Order  XIX.,  r.  25. 

«  Order  XIX.,  r.  21.     See  Harris  v.  Warre  (1879),  4  C.  P.  D.  125. 
'   Order  XXI.,  r.  4. 
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At  the  same  time,  every  pleading  must  be  precise  as  well 
as  concise.  Dates  are,  as  a  rule,  of  great  importance.  Some- 
times it  is  necessary  to  give  particulars  as  to  place  and  sur- 
rounding circumstances ;  but  all  unnecessary  details  should 
be  avoided.  Neither  party  need  disclose  his  evidence  ;  but 
he  must  define  his  case.  If  necessary  details  be  not  stated 
in  a  pleading,  the  opponent  may  ap})ly  for  particulars  ;  ^  and 
the  Master  will  make  an  order  that  particulars  be  given  when- 
ever the  pleading  delivered  does  not  give  the  opponent  the 
information  necessary  to  enable  him  to  plead  or  prepare 
for  trial. 

Thus,  in  an  action  for  the  price  of  goods  delivered  at  different  times,  the 
date,  quantity  and  price  of  each  separate  consignment  should  be  stated. 
In  an  ac'ion  on  any  negotiable  instrument  full  particulars  of  the  amount 
and  date  and  of  the  parties  to  it  should  be  set  out.-  So,  too,  whenever 
either  party  claims  a  right  of  way,  he  must  define  the  course  of  the  road  or 
path,  showing  where  lie  alleges  his  right  to  commence  and  to  end  ;  he 
must  also  state  whether  he  claims  a  right  to  a  footpath,  bridle-path,  or 
carriage-road,  and  whether  such  right  vested  in  him  by  grant  or  prescrip- 
tion ;  but  he  need  not  name  the  parties  or  give  the  precise  dates  of  lost 
giants.3 

Statement  of  Claim, 

The  Statement  of  Claim  must  show^  a  right  of  action  in 
every  plaintiff  named  on  the  writ  and  a  liability  on  the  part 
of  each  defendant  jointly,  severally  or  in  the  alternative. 
Yet  it  need  not  propound  any  conclusions  of  law  or  contain 
any  technical  phrases.  It  should  merely  state  briefly  and  in 
chronological  order  the  material  facts  on  which  the  plaintiff 
relies,  and  then  claim  the  relief  to  which  he  deems  himself 
entitled  on  those  facts.  The  Court  will  declare  the  law 
arising  upon  the  facts  so  pleaded,  and  determine  the  rights  of 
the  parties  thereby.  All  necessary  particulars  must  now  l)e 
set  out  in  the  body  of  the  pleading,  unless  they  exceed  three 
folios."* 

^  Before  aj)plying  to  the  Master  he  should  ask  his  oiiponent  for  the  iiecessiir}- 
informatiou  bv  letter  :  Order  XIX..  r.  7a. 

2  Walker  v"  nicks  (1877),  3  Q.  B.  D.  8. 

»  Ilarnx  v.  Jenkins  (1««2)  ii2  Ch.  D.  481  ;  Palmer  v.  Guadagni,  I  190(3J  2  Ch. 
491. 

*  Order  XIX.,  r.  <"..  Seveiitj'-two  words  or  figures  constitute  a  folic  ;  Order  LXV., 
r.  27  (14). 
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The  statement  of  Claim  must  be  divided  into  paragraphs, 
nmnbered  consecutively.  It  may  be  necessary  in  some  cases 
for  the  pleader  to  begin  with  certain  introductory  averments 
stating  who  the  parties  are,  what  trade  they  carry  on,  how 
they  are  connected,  and  any  other  circumstances  leading  up  to 
the  dispute,  and  explaining  what  is  to  follow.  Then,  if  the 
action  be  brought  on  a  contract,  it  should  clearly  appear  on 
the  pleading  whether  the  contract  is  express  or  imj^lied  ;  if 
express,  its  date  should  be  stated,  and  whether  it  was  written 
or  verbal;^  if  implied,  th ?  facts  should  be  set  out  from 
which  the  plaintiff  contends  a  contract  should  be  implied.^ 
If  the  contract  be  by  deed,  this  fact  should  be  stated ;  in 
other  cases,  a  consideration  must  be  shown. 

In  actions  of  tort,  if  the  plaintiff's  right  which  has  been 
violated  is  one  which  every  citizen  possesses  [e.g.,  a  right  to 
have  his  reputation  or  person  unassailed),  it  need  not  be 
expressly  pleaded.  But  a  private  right  of  property  {e.g.,  a 
copyright,  a  patent  right,  an  easement  or  a  profit  d  premTre) 
must  be  stated  in  full  detail ;  ^  and  the  plaintiff  must  also 
show  how  such  right  was  acquired .  It  is  not  sufficient  to  allege 
that  a  right,  or  a  duty,  or  a  liability  exists  ;  the  facts  must 
be  set  out  which  gave  rise  to  such  right  or  created  such  duty 
or  liability.  Then  the  acts  of  the  defendant  which,  according 
to  the  plaintiff,  violated  that  right  or  amounted  to  an  action- 
able neglect  of  that  duty  must  be  stated  with  precision. 

Next  should  follow  in  either  case  the  allegations  as  to 
damage.  Full  detail  must  be  given  of  any  special  damage'* 
claimed,  otherwise  all  evidence  of  such  matters  ought  in  strict- 
ness to  be  excluded  ;  matter  in  aggravation  of  damages  may 
be  set  out  in  the  Statement  of  Claim,  if  the  plaintiff  desires.'^ 
The  plaintiff  can  claim  for  any  damage  that  has  accrued 
to  him  since  writ,  down  to  the  time  of  assessing  damages, 
from  a  cause  of  action  vested  in  him  before  writ ;  though 
where  special  damage  is  an  essential  part  of  the  cause  of 

1  Turquand  v.  Fearon  (1879),  48  L.  J.  Q.  B.  703. 
-   See  Order  XXI.,  r.  3,  which  is  set  out    post,  p.  1221. 

3  Davis  V.  James  (1884),  26  Ch.  D.  778  ;  Spedding  v.  Fitzpatrick  (18S8),  38 
Ch.  D.  410. 

*  As  to  the  distinction  between  special  and  general  damage,  sqq  j)ost,  p.  1290c/S(V/. 
5  Millington  v.   Lnring   (1880),  6  Q.  B.  D.   190. 

B.C.L. VOL.    II.  36 
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action,  some  such  damage  before  writ  must  be  shown. ^  But 
a  })biintiff  cannot  claim  damages  in  respect  of  any  cause  of 
action  which  has  only  accrued  to  him  since  writ.  For 
such  damages  he  must  issue  a  second  writ;  and  he  can 
then  apply,  if  he  thinks  fit,  to  have  the  two  actions 
consolidated. - 

Lastly  comes  the  claim  for  relief.  The  plaintiff  should 
always  claim  in  the  one  action  every  kind  of  relief  to  which 
he  is  entitled — be  it  damages  or  an  injunction,  a  declaration, 
a  mandduius  or  a  receiver.^  He  will  not  be  allowed  to  bring 
a  second  action  on  the  same  cause  of  action  in  order  to 
obtain  relief  which  he  might  have  obtained  in  the  first 
action. 


After  the  defendant  has  entered  an  appearance  to  a  wi;itgenerally  indorsed, 
the  plaintiff  must,  as  we  have  seen,^  obtain  an  order  from  the  Master  before 
delivering  a  Statement  of  Claim.  Strictly  lie  may  not,  without  express 
leave,  include  in  his  pleading  a  new  and  independent  cause  of  action, 
which  is  not  mentioned  on  his  writ ;  although  he  may  by  his  Statement  of 
Claim  and  without  any  amendment  of  the  indorsement  on  the  writ  "  alter, 
modify  or  extend"  any  claim,  which  is  included  in  the  writ.^  On  the 
other  hand,  if  a  plaintiff  in  his  Statement  of  Claim  omits  all  mention  of  a 
cause  of  action  or  a  claim  for  relief  which  is  stated  on  his  writ,  he  will  be 
deemed  to  have  elected  to  abandon  it.'' 

The  Statement  of  Claim,  moreover,  should  correspond  with  the  writ  in 
the  names  of  the  parties,  in  the  number  of  the  parties,  and  in  the 
characters  in  which  they  sue  and  are  sued.  If  any  party  sues,  or  is  sued, 
in  a  representative  character  {e.g.,  as  trustee  in  bankruptcy  or  as  executor 
of  a  will),  this  fact  must  be  stated  in  the  heading  of  the  Statement  of 
Claim,  as  well  as  on  the  writ.  If  the  jDlaintilf  desu'es  to  add  a  fresh  plaintiff 
or  defendant,  an  application  must  be  made  under  Order  XVI.,  rr.  11  and  12  ; 
•md  strictly  the  writ  should  be  amended  too.^ 

We  subjoin  tlu-ee  precedents  of  Statements  of  Claim.  The  first  of  these 
initrht  have  been  indorsed  on  the  writ  ;  the  otlier  two  could  not,  as  the 
<-ause8  of  action  are  not  within  Order  III.,  r.  6. 

1  (Jrder  XXXVI.,  r.  58. 

2  Martin  v.  Mardn,  [18'J7]  1  Q.  B.  429  ;  but  see  Lee  v.  AriJiur  (1908).  100 
L.  T.  Gl. 

^  See  ante,  p.  II.tI  et  set/. 

*  Serrao  v.  Noel  (1885),  15  Q.  B.  D.  519. 

5  Ante,  p.  1197. 

6  Order  III.,  r.  2  ;    Order  XX.,  r.  4. 

^  CargiU  v.  Bowpt  (1878),  10  Ch.  D.  502  ;  Lewis  and  Lewis  v.  Durnford 
(1907),  24  Times  L.  H.  64. 

*  As  to  ameadinj?  a  Statement  of  Claim  after  it  has  been  delivered,  .see 
Order  XXVIII.,  rr.  2,  4—10. 
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No.  4. 
Goods  Sold  and  Delivered  to  a  Married  Woman. 

1919.     J.     No.  30. 
I7i  the  High  Court  of  Justice, 

King's  Bench  Division. 

Writ  issued  llth  March,  1919, 
Between  JOLIFFE  &  Co Plaintif  s. 

AND 

FREDERICK  BROWN .         Defendant. 

Statement  of  Claim. 

1.  The  plaintiffs  are  Drapers  and  Dressmakers,  carrying  on  business  at  212,  High 
Street,  Kensington. 

2.  During  the  years  1916  and  1917  the  late  Mrs.  Hannah  Brown,  then  the  wife  of  the 
defendant,  ordered  of  the  plaintiffs  and  the  plaintiffs  delivered  to  her  at  23,  Langhara 
Gardens,  W.,  where  she  was  then  living  with  the  defendant,  goods  to  the  value 
of  £134  IO5.  Od.  ;  such  goods  were  necessary  articles  of  attire  suitable  to  the 
estate  and  degree  of  the  defendant's   late  wife. 

3.  Particulars  of  the  said  goods  have  been  delivered  and  exceed  three  folios. 
Accounts  showing  such  particulars  were  rendered  half-yearly  to  the  said  Mrs. 
Brown  at  the  said  address  and  since  her  death  to  the  defendant,  to  wit  at 
Midsummer  and  Christmas  in  each  of  the  years  1916,  1917  and  1918. 

4.  Yet  the  defendant  has  not  paid  the  said  sum  of  £134  10s.  Od.,  or  any  part 
thereof. 

And  the   plaintifls   claim  £134  10s.  Od. 

HUGH    WILLIAMS. 
Delivered  the  1st  day  of  April,  1919,  by,  kc. 

No.  5. 

Action  for  Breach  of  Promise  of  Marriage. 

Statement  of  Claim. 

1.  On  March  15th,  1918,  the  plaintiff  and  the  defendant  verbally  agreed  to 
marry  each  other. 

2.  The  plaintiff  was  always  ready  and  willing  to  marry  the  defendant  ;  but  the 
defendant  has  neglected  and  refused  to  marry  the  plaintiff,  and  on  January  24th, 
1919,  he  married  another  lady. 

And  the  plaintiff  claims  £500  damages. 

CHRISTOPHER    JOHNSTONE. 

No.  6. 

Action  of  Slander. 
Statement  of  Claim. 

1.  The  plaintiff  is  a  solicitor  and  was  at  the  date  of  the  publication  hereinafter 
mentioned  practising  his  profession  at  No.  T>0, Street,  in  the  City  of  London. 

2.  On  April  27th,  1919,  the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff,  and  of  him  in  the  way  of  his  profession  of  a  solicitor,  to  one  John 
Smith  the  words  following: — "Have  you  heard  about  our  neighbour  along  here?" 
(meaning  the  plaintiff).  '■  They  tell  rae  he  has  gone  for  thousands  instead  of  hundreds 
this  time,"  and  (on  Smith-asking  the  defendant,  "  Who  do  you  mean  .'  ")  "  The  lawyer 
in  Street." 

3.  The  defendant  meant,  and  was  understood  to  mean,  thereby  that  the  plaintiff  was 
insolvent,  and  that  he  was  unable,  and  would  be  unable,  to  pay  his  clients  the  moneys 
received  or  held  sby  him  in  trust  for  or  on  behalf  of  them,  and  that  proceedings  iu 
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bankruptcy  hail  already  been  commenced  against  him,  and  that  he  was  unfit  to  carry 
on  his  said  profession,  and  to  receive  or  hold  moneys  in  trust  for  or  on  behalf  of 
clients^ 

4.  In  <;onsequence  of  the  said  words  the  plaintiff  has  been  greatly  injured  in  his 
credit  and  reputation  and  in  his  profession  of  a  solicitor,  anl  Messrs.  X.  V.  Z.  and 
others  of  his  clients  have  ceased  to  employ  him  as  a  solicitor. 

And  the  plaintiff  claims  damages.* 

JOHN    DOE. 

Defence. 

A  defendant,  to  whom  a  Statement  of  Claim  has  been 
delivered,  has  several  courses  open  to  him.  If  he  has  no 
case  and  the  damages  claimed  are  unliquidated,  it  is  some- 
times the  best  plan  to  put  in  no  defence  at  all,  and  to  let 
judgment  go  by  default.  The  damages  will  then  be  assessed 
by  a  sheriff's  jury,  who  do  not,  as  a  rule,  take  an  extravagant 
view  of  the  case,  and  less  publicity  attends  the  hearing.  But 
in  other  cases  it  is  better  for  a  defendant  who  has  no  defence 
to  pay  money  into  Court  as  amends.  This  he  can  do  at  any 
stage  of  the  action,  and  the  earlier  the  better.  If  he  does  so, 
he  must  state  the  fact  in  his  Defence.-- 

If,  however,"  the  defendant  really  means  to  fight  the  action, 
he  (or  counsel  on  his  behalf)  should  carefully  consider  the 
Statement  of  Claim,  and  the  way  in  which  the  action  is  shaped 
against  him.  Many  technical  points  may  at  once  arise.  Is 
any  cause  of  action  shown  ?  Is  the  only  cause  of  action 
shown  frivolous  and  vexatious  '?  If  so,  he  may  apply  to 
strike  out  the  Statement  of  Claim.  Such  an  application 
should  l)e  made  before  any  Defence  is  delivered.  Should 
the  action  be  referred  to  an  arbitrator,*  or  be  remitted 
to  the  county  court  ?^  Then,  is  the  claim  properly 
pleaded  ?  Is  any  portion  of  it  embarrassing  V  Or  are 
particulars  necessary  ?  Have  claims  l)een  joined  which 
cannot  conveniently  be  disposed  of  in  one  action  ?  If  so,  the 
defendant  should  apply  to  sever  them  under  Order  XYIIL, 
IT.  1,  7,  8,  or  9. 

*  This  is  the  innuendo  :  ante,  pp.  o?],  522. 

•  See  Dauncey  v.  Holloway.  '  1901]  2  K.  B.  441.  Note  that  it  is  not  alleged  in  the 
Statement  of  Claim  that  the  defendant  8[)oke  the  words  to  X.  V.  Z.  or  to  any  other 
client  of  the  plaintiflf.     And  see  poKt,  p.  1298. 

3  See  p»st,  p.  1228. 

*  See  u.Kf,  \,.  •.»7m. 

»  51  &  52  Vict.  c.  43,  ss.  Cr,,  M. 

•  If  so.  it  may  be  struck  out  under  Order  XIX.,  r.  27. 
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If  no  such  points  arise,  or  as  soon  as  any  that  do  arise  have 
been  disposed  of,  the  defendant  must  proceed  to  draft  his 
Defence.  He  will  probably  find  that  there  are  some  allega- 
tions in  the  Statement  of  Claim  which  he  cannot  seriously 
dispute,  and  others  which  he  stoutly  contests.  In  this  case 
it  is  open  to  him — and  indeed  it  is  his  duty — to  admit  the 
former  and  deny  the  latter  in  his  Defence,  provided  that  he 
makes  it  perfectly  clear  how  much  he  admits  and  how  much 
he  denies.  Again,  it  may  be  that  he  has  some  justification 
or  other  answer  to  the  facts  which  he  admits  ;  such  justifica- 
tion or  other  answer  must  be  specially  pleaded.  Or  the 
defendant  may  rely  for  his  Defence  on  an  "  objection  in  point 
of  law ;  "  he  may  urge  that,  even  admitting  for  the  sake  of 
argument  that  all  that  the  plaintiff  has  alleged  is  correct, 
nevertheless  he  has  disclosed  no  cause  of  action.  Lastly,  the 
defendant,  whether  he  admits  or  contests  the  plaintiff's  claim, 
may  set  up  a  cross-claim  of  his  own — a  set-ofi'  or  a  counter- 
claim— in  respect  of  which  he  will  be  virtually  a  plaintiff.^ 

And  speaking  generally,  all  these  different  defences  may 
be  raised  concurrently,  even  though  they  may  appear  some- 
what inconsistent.  The  same  allegation  may  be  denied  in 
point  of  fact,  objected  to  as  bad  in  law,  and  at  the  same  time 
collateral  matter  may  be  pleaded  to  destroy  its  effect.  A 
defendant  may  justify  or  excuse  the  act  complained  of, 
whether  he  admits  or  denies  that  he  did  it.  x\ll  these  various 
defences  must  be  clearly  and  distinctly  pleaded,  and  the  facts 
upon  which  each  is  grounded  should  be  stated  separately. 
As  a  rule  each  answer  to  the  action  should  be  placed  m  a 
separate  paragraph. 

The  defendant,  like  the  plaintiff",  must  set  out  in  his 
pleading  every  material  fact  on  which  he  proposes  to  rely  at 
the  trial.  But  he  differs  from  the  plaintiff  in  this — he  must 
not  only  set  up  a  case  of  his  own,  he  must  also  answer  the 
case  of  his  opponent.  He  must  deal  specifically  with  every 
allegation  of  fact  in  the  Statement  of  Claim,  which  he  does 
not  admit  to  be  true.    He  must  frankly  admit  or  clearly  deny 

1  See  post,   pp.  1230,  1231. 
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every  material  alh^gation  made  against  him  ;  he  should  not 
deny  everything — to  do  so  will  only  cause  useless  expense. 
He  should  admit  all  he  safely  can.  But'he  must  not  forget 
that  it  is  open  to  the  plaintiff  at  any  stage  of  the  action,'  if 
sufficient  admissions  be  made,  to  apply  for  judgment  under 
Order  XXXII.,  r.  6.  A  party  who  has  unwarily  made  an 
admission  will,  however,  in  a  proper  case  be  allowed  to 
recall  it. 

The  contradiction  in  terms  of  an  allegation  in  the  preceding 
pleading  is  technically  known  as  a  "  traverse."  If  the  defen- 
dant decides  to  traverse  any  paragraph  of  the  Statement  of 
Claim,  he  must  deal  specifically  with  every  material  fact  con- 
tained in  that  paragraph.  He  need  not  plead  to  any  matter 
of  law ;  allegations  of  fact  alone  should  be  traversed,  and 
these  he  must  not  traverse  "  evasively,  but  answer  the 
point  of  substance."  He  will  l)e  taken  to  admit  every  allega- 
tion of  fact,  which  he  does  not  specifically  or  by  necessary 
implication  deny  or  refuse  to  admit.-  i\.ny  half-admission 
or  half-denial  will  be  regarded  as  evasive. 

A  defendant  may  no  longer  deny  generally  the  facts  alleged  in  the 
Statement  of  Claim.  Special  instances  of  the  application  of  this  general 
principle  are  given  in  the  Rules  of  the  Supreme  Court  : — 

"  In  actions  for  a  debt  or  hquidated  demand  in  money,  comprised  in 
Order  III.,  r.  6,  a  mere  denial  of  the  debt  shall  be  inadmissible." 

"  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a 
defence  in  denial  must  deny  some  matter  of  fact,  e.g.,  the  drawing,  making, 
indorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the  bill  or  note." 

"In  actions  comprised  in  Order  IIL,  r.  6,  classes  A  and  B,^  a  defence  in 
denial  must  deny  such  matters  of  fact,  from  which  the  liability  of  the 
defendant  is  alleged  to  arise,  as  are  disputed." 

"  In  actions  for  goods  bargained  and  sold,  or  sold  and  delivered,  the 
defence  must  deny  the  order  or  contract,  the  delivery,  or  the  amount 
claimed ;  in  an  action  for  money  had  and  received,  it  must  deny  the  receipt 
of  the  money,  or  the  existence  of  those  facts  which  are  alleged  to  make 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff"."^ 

"  If  an  allegation  is  made  with  divers  circumstauces,  it  shall  not  be 
suflficient  to  deny  it  along  with  those  circumstances."  ^ 

1  He  may  do  so  even  after  he  has  giveu  notice  of  trial  :  Brown  v.  Pearson  (1882), 
21  Ch.  D.  716. 

2  Order  XIX.,  rr.   13,  17,  19  ;    but  see  Order  XXI.,  rr.    (.  21. 

3  Sec  ante,  p.    \'H)2. 

*  Order  XXI.,  rr.    1,  2,  W 
»  (»n!fM-  XIX.,  r.  1!'. 
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Sometimes  in  order  to  obey  these  rales,  and  to  deal  specifically  with  every 
allegation  of  fact  of  which  he  does  not  admit  the  truth,  it  is  necessary  for 
the  defendant  to  place  on  the  record  two  or  more  distinct  traverses  to  one 
and  the  same  allegation.  Thus,  if  he  pleads  "  The  defendant  never  broke 
or  entered  the  plaintiff's  close,"  he  thereby  admits  that  tlie  close  in  question 
belongs  to  the  plaintiff.  If  he  intends  at  the  trial  to  deny  that  the  plaintiff 
owned  or  possessed  that  close,  he  must  say  so  distinctly  and  in  a  separate 
plea.  If  he  wishes  to  raise  both  defences,  he  must  put  on  the  record  two 
separate  paragraphs,  e.g. — 

1.  "  The  defendant  never  broke  or  entered  the  said  close." 

2.  "  The  said  closa  is  not  the  close  of  the  plaintiff." 

Again,  a  traverse  may  become  evasive  if  it  follows  too  closely  the  precise 
language  of  the  allegation  traversed.  Thus  in  Tililesley  v.  Harp&r^  the 
Statement  of  Claim  alleged  that  the  defendant  offered  the  plaintiff  a  bribe 
of  £500.  The  defendant  pleaded,  following  the  exact  words  of  the  State- 
ment of  Claim,  that  "  the  defendant  had  never  offered  the  plaintiff  a  bribe 
of  £500,"  which  would  have  been  true  if  he  had  offered  £499,  or  any 
lesser  sum.  Fry,  J.,  held  that  the  point  of  substance  was  that  a  bribe  had 
been  offered,  and  that  this  was  not  fairly  or  substantially  denied.  Tiie 
defendant  should  have  pleaded  that  he  never  offered  "a  bribe  of  £500  or 
any  other  sum."     Leave  to  amend  was  eventually  given. 

Merely  to  deny  an  allegation  in  terms  will  often  be  ambiguous,  and 
therefore  evasive.  If  an  allegation  be  made  with  details  of  time  and  place, 
&c.,  the  defendant  must  deny  the  substance  of  the  allegation,  and  not 
confine  himself  to  denying  it  along  with  the  inessential  details  which  the 
rule  terms  "  circumstances." 

Thus,  if  a  Statement  of  Claim  alleges  that  "  the  defendant  assaulted  and 
beat  the  plaintiff  at  35,  Fleet  Street,  on  March  3rd,  1916,  in  the  presence 
of  A.  B.,"  it  would  be  evasive  for  the  defendant  to  plead  that  "  the  defen- 
dant did  not  assault  or  beat  the  plaintiff  at  35,  Fleet  Street,  on  March  3rd, 
1916,  in  the  presence  of  A.  B."  For  he  might  have  assaulted  him  on 
another  day  or  in  another  place,  or  when  A.  B.  was  not  present.  And  these 
details  are  only  "  circumstances ; "  they  are  not  of  the  essence  of  the 
allegation;  they  obscure  the  "point  of  substance."  The  right  traverse  is 
simply  :  "The  defendant  never  assaulted  or  beat  the  plaintiff." 

In  many  cases,  however,  it  is  not  sufficient  for  a  party  to  deny 
an  allegation  in  his  opponent's  pleading;  he  must  go  further 
and  dispute  its  validity  in  law,  or  set  up  some  affirmative 
case  of  his  own  in  answer  to  it.  It  will  not  serve  his  turn 
merely  to  traverse  the  allegation.  The  office  of  a  traverse  is  to 
contradict,  not  to  excuse  or  justify  the  act  complained  of;  its 
object  is  to  compel  the  plaintiff  to  prove  the  truth  of  the  alle- 
gation traversed,  not  to  dispute  its  sufficiency  in  point  of  law. 

1  (1877),  7  Oh.  D.  403  ;    (1878),  10  Ch.  D.  393. 
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So  all  matters  that  go  to  show  that  the  contract  sued  upon  is 
illegal  or  invalid,  or  which,  if  not  expressly  stated,  would  be 
likely  to  take  the  opposite  party  by  surprise  at  the  trial,  or 
would  raise  issues  of  fact  not  arising  out  of  the  preceding 
pleading,  must  be  specially  and  separately  pleaded — "  as, 
for  instance,  fraud,  Statute  of  Limitations,  release,  pay- 
ment, performance,  facts  showing  illegality  either  by  statute 
or  common  law,  or  Statute  of  Frauds."^  No  evidence  of  such 
matters  can,  as  a  rule,  be  given  at  the  trial  if  they  be  not 
expressly  pleaded.-  Such  a  plea  is  called  a  plea  in  confession 
and  avoidance,  because  it  confesses  that  the  act  was  done, 
but  seeks  to  avoid  liability  in  respect  of  it  by  stating  fresh 
facts. 

Special  defences  of  this  kind  must  not  be  insinuated  into 
pleas  which  deny  the  facts  alleged  by  the  plaintiff.  Any 
plea,  which  wears  a  doubtful  aspect  and  might  be  either  the 
denial  of  a  fact  or  a  justification  of  it,  may  be  struck  out  as 
embarrassing.  Yet  the  defendant,  as  we  have  seen,  may  set 
up  both  these  defences  in  the  same  pleading,  if  he  makes  it 
quite  clear  that  he  desires  to  raise  two  distinct  and  separate 
issues. 

Thus,  if  tbe  plaintilf  sets  up  a  contract  which  was  in  fact  made,  it  will 
be  idle  for  the  defendant  merely  to  travei-se  the  making  of  the  contract  ; 
he  should  confess  that  he  made  the  contract,  but  avoid  the  etfect  of  that 
confession  by  pleading  the  Statute  of  Frauds  or  the  Statute  of  Limitations 
or  setting  up  that  the  contract  had  been  duly  performed  or  rescinded. 

If  the  defendant  pleads  merely  that  he  never  agreed  as  alleged,  this  will 
be  taken  to  mean  that  he  never  in  fact  made  any  such  agreement  ;  and  he 
will  not  be  allowed  at  the  trial  to  contend  that  the  agreement  set  up  by 
the  plaintiff  is  bad  in  law,  or  not  binding  on  him  because  he  is  an  infant, 
or  because  he  was  induced  to  enter  into  it  by  fraud.  All  facts  tending  to 
show  the  insufficiency  or  illegality  of  any  contract  must  be  sjjecially 
pleaded. 

So  in  an  action  of  tort.  If  the  plaintiff  alleges  that  the  defendant 
wrongfully  eutered  on  his  premises,  tlie  defendant  must  not  plead  that 
"  he  never  wrongfully  entered  on  the  plaintiff's  premises;  "  for  this  mode 

»  Order  XIX.,  r.  15. 

*  An  exception  is  made  in  favour  of  the  defendant  in  an  action  for  the  recovery 
of  laml  :  see  jmst.  p.  12«.">.  Moreover,  the  Court  will  not  enforce  a  contract  which  is 
obviously  illejzal  even  thou;,'h  illegalilv  has  not  been  pleaded  :  Hoijul  Ri-vhaiuje 
Ai^nrancf  Corp.  v.  Vr{j„.  [1902]  2  K.  B.  :^84  ;  \.  W.  Salt  Co.,  Ltd.  v.  Electnhjtic  Alkali 
Co..  Ltd..  'I!tl4    A.  C.  JtJl. 
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of  pleading  does  not  make  it  clear  whether  the  defendant  means  to  deny 
the  fact  of  entry,  or  whether  he  means  to  assert  that  he  had  a  rio:ht  to  enter. 
If  the  former  be  his  meaning,  he  should  merely  traverse,  thus :  "  the 
defendant  never  entered  on  the  said  premises."  If  he  means  to  justify  his 
entry,  he  must  plead  in  confession  and  avoidance,  setting  out  the  facts  on 
which  he  relies  as  giving  him  the  right  to  enter,  e.g.,  an  express  grant  of  a 
right  of  way. 

Lastly,  if  the  defendant  desires  to  contend  that,  even 
assuming  every  word  in  the  Statement  of  Claim  to  be  correct, 
it  discloses  no  cause  of  action,  he  can  place  on  the  record  an 
objection  in  point  of  law.  He  is  not  bound  to  do  this ;  he 
can  raise  the  point  of  law  at  the  hearing  without  doing  so ; 
out,  unless  he  does  so,  there  is  no  possibility  of  his  being 
allowed  to  argue  the  point  of  law  before  the  hearing  and  so 
save  the  expense  of  a  trial.  Moreover,  his  doing  so  will  not 
entitle  him,  as  a  matter  of  right,  to  have  the  point  of  law 
argued  before  the  hearing.  An  objection  in  point  of  law, 
even  though  expressly  pleaded,  is  generally  argued  at  fhe 
trial  of  the  action  ;  it  is  only  by  consent  of  the  parties,  or 
by  order  of  a  Master,  that  the  party  objecting  can  have  the 
point  set  down  for  argument  and  disposed  of  before  the  trial.-^ 
As  a  rule,  such  an  order  will  only  be  made  where  the 
decision  of  the  point  of  law  will  practically  render  any  trial 
of  the  action  unnecessary ;  in  such  cases,  therefore,  the 
defendant  should  certainly  set  out  his  objection  in  his 
Defence.'^ 

The  distinction  between  these  three  methods  of  pleading  to  a  Statement 
of  Claim  will  be  clearly  seen  from  the  following  precedents  :  — 

No.  7. 
Defence  to  Precedent  No.   3.^ 

1.  The  defendant  never  agreed  as  alleged. 

2.  There  is  no  memorandum  in  writing  of  the  alleged  agreement  sufficient  to 
satisfy  the  Statute  of  Frauds. 

3.  The  plaintiff  discharged  the  defendant  from  all  liability  in  respect  of  the  said 
goods  by  giving  time  to  the  principal  debtor,  the  said_^ilvaniis  -Smithy  [Aild 
particulars.] 

[N.B. — The  first  paragraph  traverses  ;    the  other  two  confess  and  avoid.] 

1  Order  XXV.,  r.  2  ;    and  see  Hellwuj  v.  Mitchell,  [1910]  1  K.  B.  609. 

"  The  same  considerations  apply  to  an  objection  in  point  of  law  taken  by  the 
plaintiff'  in  his  Keply. 

3  Ante,  p.  1205.  Defences  have  the  same  formal  heading  and  ending  as  State- 
ments of  Claim  :    see  ante,  p.  1221. 
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No.  8. 

Defence  to  Precedent   No.   4.i 

Defence. 

1.  The  defendant  does  not  admit  that  his  late  wife  ever  ordered  of  the  plain- 
tiffs any  of  the  goods  mentioned  in  the  Statement  of  Claim,  or  that  the  plaintiffs 
ever  delivered  any  of  the  said  goods  at  his  residence  at  23,  Langham  Gardens,  W., 
or  at  all. 

2.  None  of  the  said  goods  were  necessaries  as  alleged  in  paragraph  2  of  the 
Statement  of  Claim. 

3.  The  defendant  regularly  paid  to  his  wife  an  allowance  in  money  sufficient  to 
enable  her  to  purchase  all  necessary  articles  of  attire,  and  expressly  forbade  her 
to  pledge  his  credit  for  any  such  articles,  as  the  plaintiffs  weU  knew. 

4.  In  the  alternative  the  defendant  says  that  the  prices  charged  by  the  plaintiffs 
for  the  said  goods  are  unreasonable  and  exorbitant.  He  brings  into  Court  the 
sum  of  £10i).  and  says  that  the  same  is  sufficient  to  satisfy  the  plaintiffs'  claim  in 
this  action. 

Fretderick  Jackson. 

No.  9. 
Defence  to  Precedent  No.   6.2 
Defence. 

1.  The  plaintiff  did  not  at  the  date  of  the  alle.tred  publication  practise  the  profession 
of  a  solicitor. 

2.  The  defendant  never  spoke  or  published  any  of  the  words  set  out  in  paragraph  2 
of  the  Statement  of  Claim. 

3.  The  defendant  never  spoke  or  published  any  of  the  .said  words  of  the  plaintiff  in 
the  way  of  his  profession. 

4.  The  said  words  do  not  mean  what  is  alleged  in  paragraph  3  of  the  Statement  of 
Claim.  They  are  incapable  of  any  of  the  alleged  meanings  or  of  any  other  defamatory 
or  actionable  meaning. 

■5.  Ttie  said  words  without  the  said  alleged  meanings  are  true  in  substance  and  in 
fact. 

\^Add  particulars.'] 
6.  The  defendant  will  object  that  the  said  words  are  not  actionable  without  proof 
of  special  damage,  and  that  the  special  damage  alleged  in  paragraph  4  of  the  Statement 
of  Claim  is  too  remote  and  not  sufficient  in  law  to  sustain  the  action. 

RroHARD  n£oe3 

Paijmrnt  into  Court. 

The  defendant  in  any  action  may,  if  he  wishes,  pay  money 
into  Court  at  any  stage  of  the  proceedings.  Such  a  pay- 
ment is  not  a  Defence ;  it  is  rather  an  attempt  at  a 
comp]-omi,se.  The  fact  that  money  has  been  paid  into 
Court  and  the  amount  so  ])aid  in  must  always  be  stated  in 
the  Defence,  though  it  must  not  be  mentioned  to  the  jury.^ 

'  Antr,  p.  1221. 
»  Ante,  p.  1221. 
»  Order  XXII  ,  r.  22. 
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If  the  Statement  of  Claim  contains  more  than  one  cause  of 
action,  the  Defence  must  specify  to  which  cause  of  action 
the  money  is  paid  in.^ 

Unless  the  defendant,  on  ])aying  money  into  Court, 
expressly  denies  liability,  such  payment  is  considered  to 
admit  the  plaintiff's  claim  to  the  extent  of  the  amount 
paid  in;  and  the  defendant  cannot  subsequently  deliver 
any  Defence  denying  such  liability/  But  in  all  actions, 
except  actions  of  libel  and  slander,  the  defendant  may,  if 
he  thinks  fit,  deny  all  liability  and  at  the  same  time  pay 
money  into  Court,  and  this  express  denial  will  prevent  the 
payment  into  Court  operating  as  an  admission.  If  the 
money  be  paid  into  Court  without  a  denial  of  liability, 
the  plaintiff  can,  unless  the  Master  otherwise  order,  either 
take  the  money  out  of  Court  in  satisfaction  of  his  claim 
and  so  put  an  end  to  the  action,^  or  he  may  take  it  out 
of  Court  not  in  satisfaction  and  continue  the  action  in  the 
hope  that  the  jury  will  award  him  a  larger  amount.^  But 
if  the  money  be  paid  into  Court  with  a  denial  of  liability, 
the  plaintiff  can  only  take  it  out  in  satisfaction  of  his  claim. 
If  he  is  not  willing  to  do  this,  the  money  remains  in  Court 
to  abide  further  order.  If  the  action  continues  after  money 
has  been  paid  into  Court,  whether  with  an  admission  or 
denial  of  liability,  then  if  the  jury  find  a  verdict  for  an 
amount  larger  than  the  sum  paid  in,  the  plaintiff  will  be 
entitled  to  the  wiiole  of  his  costs  of  the  action ;  but  if 
the  jury  find  a  verdict  for  an  amount  not  greater  than 
the  sum  paid  in,  the  plaintiff  will  have  to  pay  the  whole  or 
a  substantial  portion  of  the  costs  of  the  action  incurred  by 
the  defendant  after  the  money  was  paid  into  Court.'' 

^  Order  XXII.,  r.  2.  But  the  mere  omission  to  specify  such  claim  or  cause  of  action 
will  not  render  the  payment  into  Court  nugatory  :  Benning  v.  Ilford  Gas  Co., 
[1<'()7]  2  K.  B.  290. 

2  Order  XXII.,  r.  1  ;  Kingham  v.  Robins  (1839),  5  M.  &  W.  94  ;  Hennell  v. 
Davies,  [1893]  1  Q.  B.  367  ;    Ditmhelton  v.  Williams  (1897),  76  L.  T.  81. 

*  The  acceptance  by  the  plaintiff  of  a  sum  paid  into  Court  does  not  operate  as  a 
judgment  or  amount  to  an  admission  on  the  merits,  except  as  to  damages  :  Coofe 
V.  Ford,  [1899]  2  Oh.  93  ;  of.  Ymiig  v.  Black  Sluice  Commissioiters  (1909),  73  J.  P. 
265. 

*  In  Admiralty  actions,  however,  money  can  never  be  taken  out  of  Court  without 
the  order  of  a  Master  :    Order  XXII..  r.  20. 

6  See,  for  instance,  Waqstafc  v.  Bentley,  [1902 J  1  K.  B.  121  ;  Re  Blanche,  [1908] 
P.  259. 
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Sfl-oji'  (did   Coniitcirlaitii. 

The  c^'ft'iidaiit  may  also  defeat  the  plaintiffs  claim  wholly 
or  partially  hy  setting  up  a  cross-claim.  The  Judicature  Act 
of  1878  gave  every  defendant  a  very  wide  power  of  counter- 
claiming.  He  may,  by  virtue  of  section  24  (3)  of  that  Act, 
claim  in  the  ])hiin tiff's  action  any  estate,  right  or  title  in 
himself,  legal  or  equitable,  and  obtain  the  same  relief  as  if  he 
had  brought  a  separate  action  against  the  plaintiff  for  the 
l)urpose.  The  counterclaim  need  not  be  in  any  way  connected 
with  the  plaintift"s  claim,  or  arise  out  of  the  same  transaction. 
It  need  not  be  "  an  action  of  the  same  nature  as  the  original 
action  "  or  even  analogous  to  it.  "A  claim  founded  on  tort 
may  be  opposed  to  one  founded  on  contract,  or  cice  ccrsd.'" 
It  may  even  have  arisen  since  the  date  of  the  writ. 

A  counterclaim  is  governed  by  the  same  rules  of  pleading 
as  a  Statement  of  Claim.  The  defendant  must  set  out  the 
facts,  upon  which  he  relies  in  support  of  his  counterclaim, 
separately  from  those  which  constitute  his  defence.  And  he 
must  state  specifically  that  he  relies  on  the  former  "  byway 
of  counterclaim."^  x\  counterclaim  must,  of  course,  show 
a  valid  cause  of  action ;  otherwise  it  may  be  struck  out  under 
Order  XXV.,  r.  4.  Moreover,  it  may  be  excluded  if  it  be  of 
such  a  nature  that  it  cannot  conveniently  be  tried  by  the  same 
tribunal  or  at  the  same  time  as  the  plaintiff's  claiin.'^  Other- 
wise the  claim  and  counterclaim  will  be  tried  together  in  one 
proceeding.  If  the  amount  which  is  found  to  be  due  to  the 
plaintiff"  on  his  claim  exceeds  the  amount  established  by  the 
defendant  on  his  counterclaim,  the  plaintiff'  will  have  judg- 
ment for  the  difference  ;  if,  however,  the  balance  is  in  favour 
of  the  defendant,  judgment  will  be  given  for  the  defendant  for 
such  balance.  If  either  party  claims  relief  other  than  the 
payment  of  money,  he  will  obtain  judgment  for  the  relief 
to  which  he  is  entitled. 

At  common  law  a  defendant  wliu  had  any  claim  a.i;ainst  the  plaintiti 
could  not  raise  it  in  the  plaintiff's  action :  he  had  to  brinj^  a  cross-action. 
}!<•  nii}i:ht,  it  is  true,  when  sued  for  the  price  of  goods,  have  given  evidence  of 
alireacii  of  any  wananty.  e.xjircss  <>r  iiii])lied.  in  reduction  of  the  price  ;  but 

1  Older  XXI.,  r.  10. 

^  Sec-  HmUk  V.  JJun/iHl.  [I'.H'.lj  li  K.  B.  :M,2. 
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that  was  all.  Then  in  the  reign  of  George  II.  he  was  allowed  to  plead  a 
set-oif  in  certain  cases. ^  A  set-off  was  a  cross-claim  for  a  liquidated  amount 
of  money,  and  could  only  be  pleaded  to  a  liquidated  money  claim.  Both 
the  set-off  and  the  claim  to  which  it  was  pleaded  had  to  be  mutual  debts, 
both  due  from  and  to  the  same  parties  in  the  same  right.  And  if  the  debt 
due  from  the  plaintiff  to  the  defendant  exceeded  the  amount  due  from  the 
defendant  to  the  plaintiff,  the  defendant  could  not  before  1875  recover  the 
difference  in  the  plaintiff's  action  ;  he  could  only  set  off  an  amount  equal 
to  the  plaintiff's  claim,  and  he  had  to  bring  a  cross-action  for  the  balance. 
The  defendant's  right  of  set-off  is  not  affected  by  the  Judicature  Act ;  a 
set-off  is  still  for  some  purposes  distinct  from  a  coanterclaim.  Every  set-off, 
it  is  true,  might  be  pleaded  as  a  counterclaim  ;  but  not  every  counterclaim 
as  a  set-off.  A  set-off  remains  what  it  was — a  statutory  defence  to  the 
plaintiff's  claim  or  to  a  portion  of  it.  But  a  counterclaim  is  practically  a 
cross-action. 

Default  of  Defence. 
If  no  Defence  be  delivered  in  answer  to  a  Statement  of 
Claim,  the  plaintiff  may  enter  final  judgment  if  his  claim  be 
for  a  debt  or  liquidated  damages ;  if  it  be  for  unliquidated 
damages  or  for  detention  of  goods,  he  can  enter  interlocutory 
judgment  only,  and  the  amount  for  which  final  judgment  will 
ultimately  be  entered  must  be  assessed  by  an  under-sheriff 
and  a  jury  on  a  writ  of  inquiry,  or  calculated  by  a  Master,  or 
ascertained  by  an  official  referee.-'  In  an  action  for  the 
recovery  of  land,  he  may  sign  judgment  for  possession  of  the 
land  with  costs.  In  all  other  cases  he  must  move  for  judg- 
ment under  Order  XXVII.,  r.  11.  On  such  a  motion,  the 
Court  will  decide  the  rights  of  the  parties  by  looking  at  the 
Statement  of  Claim ,  which  now  stands  admitted.  No  evidence 
is  necessary  unless  the  defendant  be  an  infant  or  a  lunatic, 
and  therefore  incapable  of  making  admissions. 


BepJij,  (f-c. 

But  if  a  Defence  has  been  delivered,  the  plaintiff  (or counsel 
on  his  behalf)  must  consider  if  it  is  properly  drawn.  Does 
it  disclose  any  real  defence  to  the  action  ?  Is  such  defence 
properly  pleaded  ?  If  not,  the  plea  may  be  struck  out  as 
embarrassing.     Does  it  contain  sufficient  details  to  enable 

1  2  Geo.  II.  c.  22  ;    8  Geo.  II.  c.  24. 

2  See  Order  XXVII. 
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tho  plaintiff  to  pre])are  for  trial  ?  If  not,  he  should  apply  for 
particulars.  Has  the  defendant  paid  a  sum  of  money  into 
Court  ?  If  so,  is  the  plaintiff  content  to  accept  that  sum  in 
satisfaction  of  his  claim  ?  In  that  case  he  should  deliver  no 
Keply,  but  give  the  defendant  a  notice  that  he  accepts  the 
sum  paid  into  Court,  and  proceed  to  tax  his  costs. 

Next  comes  the  question,  is  it  necessary  to  deliver  any 
Reply  ?  If  the  plaintiff  merely  wishes  to  deny  what  the  defen- 
dant has  stated  in  his  Defence,  no  Reply  need  be  delivered  ; 
for  all  material  statements  of  fact  in  the  Defence  will  "  be 
deemed  to  have  been  denied  and  put  in  issue  "^  without  any 
further  pleading.  But  if  the  plaintiff  desires  to  do  more  than 
merely  traverse  the  allegations  contained  in  the  Defence,  if 
he  wishes  to  set  up  any  substantive  reply,  which  will  intro- 
duce new  facts  and  therefore  involves  a  special  plea,  he  must 
deliver  a  Reply.  And  for  this  purpose  he  must  first  obtain 
an  order  from  the  Master  ;  for,  except  in  Admiralty  actions, 
no  Reply  can  be  delivered  without  leave.- 

A  special  Reply  usually  commences  with  the  statement, 
''The  plaintiff  joins  issue  with  the  defendant  on  his  Defence." 
This  is  called  a  "joinder  of  issue  ;  "  it  is  a  compendious  form 
of  traverse,  only  permitted  in  pleadings  subsequenttoDefence. 
It  operates  "as  a  denial  of  every  material  allegation  of  fact 
in  the  pleading  upon  which  issue  is  joined  ;"  ^  its  effect,  in 
short,  is  precisely  the  same  as  that  produced  by  not  delivering 
any  Reply.  But  it  only  contradicts.  Hence  the  plaintiff^ 
must  be  careful  not  to  join  issue  merely,  where  he  ought  to 
allege  new  facts  or  to  raise  an  objection  in  point  of  law.  He 
"  must  raise  by  his  pleading  all  matters  which  show  that  the 
transaction  is  either  void  or  voidable  in  point  of  law,  and  all 
such  grounds  of  reply  as,  if  not  raised,  would  be  likely  to 
take  the  opposite  party  by  surprise,  or  would  raise  issues  of 
fact  not  arising  out  of  the  preceding  pleadings."* 

Tims  to  a  plea  of  the  Statute  of  Liiuitatioiis  the  plaiiititf  must  specially 
reply  any  fact  npf»n   which  he  relies  to  take  the  casr  out  of  the  statute, 

1  Order  XXVII.,  r.  13. 

2  Order  XXI II. 

3  Order  XJX.,  r.  18. 
*  Order  XIX.,  r.  15. 
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such  as  the  infancy  of  the  plaintiff,  or  the  absence  of  the  defendant  beyond 
seas,  or  any  acknowledgment.  Another  instance  will  be  found  in  an  old 
case  decided  as  long  ago  as  5  Hen.  VII.  There  the  plaintiff  had  been 
granted  a  lease  of  a  farm  by  the  defendant's  father.  The  defendant  on 
his  father's  death  entered  upon  the  farm,  and  the  plaintiff  sued  him  for 
trespass.  The  defendant  pleaded  that  the  farm  was  his  freehold.  On  this 
plea  the  plaintiff  merely  joined  issue  ;  and  therefore  at  the  trial  he  was  not 
allowed  to  prove  his  lease.  For  by  joining  issue  he  had  merely  denied  that 
which  he  now  admitted,  viz.,  that  the  defendant  owned  the  freehold,  and 
had  nowhere  set  up  a  leasehold  interest  in  himself. 

But  the  plaintiff"  cannot  start  a  new  claim  in  his  Reply  different  in  its 
nature  from  that  put  forward  in  the  Statement  of  Claim.  Thus,  if  the 
Statement  of  Claim  alleged  merely  negligence,  the  plaintiff  cannot  in  his 
Reply  assert  that  the  defendant  was  guilty  of  fraud.^  In  such  a  case  the 
plaintiff  must  amend  his  writ  and  Statement  of  Claim  by  adding  the  new 
matter — if  need  be,  in  the  alternative.  So  in  an  action  of  ejectment  where 
the  plaintiff  by  his  Statement  of  Claim  has  treated  the  defendant  as  a 
trespasser,  he  cannot  in  his  Reply  turn  round  and  claim  rent  from  him  as  a 
tenant. 

Where  a  counterclaim  has  been  delivered  with  j;he 
Defence,  a  further  pleading  is  necessary,  as  the  plaintiff  must 
deal  specifically  with  every  allegation  of  fact  in  the  counter- 
claim which  he  does  not  admit  to  be  true ;  -  and  the  Master 
will  therefore  give  him  leave  to  deliver  a  "  Reply  and  Defence 
to  Counterclaim."  This  is  a  pleading  which  combines  a 
Reply  to  the  Defence  with  the  plaintiffs  answer  to  a  counter- 
claim. It  generally  commences  with  a  joinder  of  issue  or  a 
joinder  of  issue  together  with  a  special  Reply.  Then  follows 
what  is  really  a  Defence,  and  is  governed  by  the  rules  applic- 
able to  a  Defence.  The  plaintiff  cannot  join  issue  on  a 
counterclaim ;  he  must  plead  to  it  as  though  it  were  a 
Statement  of  Claim.  He  may  pay  money  into  Court  in  satis- 
faction of  a  counterclaim,  subject  to  the  like  conditions  as 
to  costs  and  otherwise  as  upon  payment  into  Court  l)y  a 
defendant.^ 

It  may  sometimes  be  necessary  for  the  defendant  to  deliver 
a  "  Rejoinder "  in  answer  to  the  plaintiff's  Defence  to 
Counterclaim. 

^  Order   XIX.,    r.    16.      Such    a   change   of    front    was    called    '-a    departure   in 
pleading." 
^   Except  damages  :   Order  XIX.,  r.  17. 
»  Order  XXII.,  r.  9. 
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Xoticc  of  Trial;    Eutrij  for  Trial. 

"If  the  plaintiff  does  not  deliver  a  Reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period 
allowed  for  that  purpose,  the  pleadings  shall  be  deemed  to  be 
closed  at  the  expiration  of  that  period,  and  all  the  material 
statements  of  fact  in  the  pleading  last  delivered  shall  be 
deemed  to  have  been  denied  and  put  in  issue.''  ^ 

The  next  step  is  for  the  plaintiff  to  deliver  a  notice  of  trial, 
naming  the  place  of  trial,  which  has  been  already  fixed  by  the 
Master,  and  stating  the  day  which  he  proposes  for  the  trial  of 
the  action.  He  must  give  at  least  ten  days'  notice  of  trial, 
unless  the  defendant  has  consented,  or  has  been  ordered,  to 
accept  short  notice  of  trial,  which  is  usually  four  days.  The 
plaintiff  may  give  notice  of  trial  with  his  Reply,  if  any, 
whether  it  closes  the  pleadings  or  not,  or,  if  no  leave  has 
been  given  to  deliver  a  Reply,  on  the  expiration  of  four  days 
after  the  dehvery  of  the  Defence."  If  the  plaintiff  does  not 
give  notice  of  trial  within  six  weeks  after  the  close  of  the 
pleadings,  the  defendant  may  either  give  notice  of  trial 
himself,  or  apply  to  a  Master  to  dismiss  the  action  for  want 
of  prosecution.^ 

Whichever  party  gives  notice  of  trial  must  enter  the 
action  for  trial  on  the  books  of  the  Court.  If  neither 
party  enters  the  action  for  trial  within  the  time  pre- 
scribed, the  notice  of  trial  will  be  no  longer  in  force. 
The  party  who  enters  the  case  for  trial  must  pay  a  fee  of 
i'2  and  lodge  with  the  officer  of  the  Court  a  copy  of  the 
notice  of  trial  and  two  complete  copies  of  the  pleadings, 
including  the  writ.  The  copy  of  the  pleadings  which  is 
stamped  with  the  receipt  for  the  entry  fee  becomes  "  the 
record  "  of  the  action.     The  action  is  now  ready  for  trial. 

JJisroiitinuanrc. 

But  the  parties  do  not  always  desire  to  proceed  to  trial. 
An  action  is  often  compromised  ;  sometimes  it  goes  to  sleep 

1  Order  XXVII..  r.  ].S. 
*  Order  XXXVI..  r.  11. 
3   Order  XXXVl..  r.  12. 
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without  any  definite  compromise  being  arranged.  Or  it  may 
be  that  the  plaintiff  is  now  satisfied  that  he  cannot  succeed. 
If  so,  he  may  at  any  time  consent  to  judgment  against  him- 
self. But,  if  he  does  so,  he  must  pay  the  defendant  his 
costs,  and,  moreover,  he  can  never  take  any  subsequent 
proceeding  against  the  defendant  or  any  one  claiming 
through  or  under  him  for  the  same  cause  of  action. 

The  plaintiff  may  also  discontinue  the  action,  or  withdraw 
any  part  of  it,  by  giving  notice  in  writing  to  the  defendant. 
It  sometimes  happens  that  a  plaintiff  is  compelled — 
through  lack  of  some  necessary  piece  of  evidence,  or  for 
some  other  adequate  reason — to  abandon  his  present  pro- 
ceedings, and  yet  he  may  desire  to  preserve  his  right  to 
bring  a  fresh  action  under  more  favourable  circumstances. 

If  he  serves  notice  of  discontinuance  before  the  Defence 
is  delivered,  or  even  after  its  delivery,  before  taking  any 
other  proceeding  in  the  action  (save  any  interlocutory 
application),  he  may  discontinue  without  leave  and  yet  can 
bring  a  second  action ;  he  must,  however,  pay  the  costs  of 
the  first  action,  or  the  second  action  will  be  stayed.  At  any 
later  stage  of  the  action  he  can  only  discontinue  by  leave, 
and  the  Master  can,  and  generally  will,  make  it  a  condition 
of  giving  such  leave  that  no  further  proceedings  shall  be 
taken  in  the  matter.^ 

1  Order  XXVI.,  rr.  1.  i  ;    Hess  v.  Labouchere  (1898),  14  Times  L.  R.  350. 
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As  soon  as  notice  of  trial  has  been  given,  each  party  feels 
that  the  day  for  the  hearing  of  the  case  is  not  far  distant, 
and  he  naturally  begins  to  ask  himself  how  he  shall  prove 
his  case.  He  soon  discovers  that  he  is  without^ 
information  on  certain  material  points.  His^ifst  idea  is, 
Can  I  obtain  this  information  from  my  opponent  ?  It  may 
be  that  he  was  not  present  when  sjediiething  material 
happened,  while  his  opponent  was.  /Again,  there  may  be 
many  matters  that  have  hitherto  been  taken  for  granted  by 
both  plaintiff  and  defendant,  and  ^f  which  no  precise  legal 
evidence  is  at  hand.  Must  this  be  procured,  or  will  such 
matters  not  be  disputed  at  the  trial  ?  The  issues  in  the 
action  are  (or  ought  to  be)  clearly  stated  in  the  pleadings 
which  have  been  delivered  between  the  parties ;  but  some 
of  these  issues  may  not  be  seriously  contested  in  court.  It 
is  highly  desirable,  if  possible,  to  ascertain  before  the  trial 
what  are  the  exact  points  on  which  there  will  be  a  real 
conflict  of  evidence.  Hence  the  Master  in  a  proper  case 
allows  one  party  to  administer  a  siring  of  questions  to  the 
other,  and  compels  that  other  ta  answer  them,  subject  to 
certain  restrictions  ;  and  the  admissions  obtained  by  means 
of  these  "  interrogatoxies^/Isjnten  save  time,  trouble  and 
ex))ense  in  preparing  for  the  trial. 

But  besides  this  discovery  of  facts  a  ])arty  may  need 
disclosure  of  documents.  Some  material  letters  have,  as  a 
rule,  passed  between  the  parties  before  the  dispute  arose, 
which  may  contain  the  contract  sued  on,  or  be  evidence  of 


1  Both  interrogatories  and  the  answers  to  them  are  in  writing,  and  are  inter- 
changed before  the  trial.  An  oral  question  addressed  to  a  witness  in  the  box  at 
the  trial,  which  he  is  to  answer  then  and  there,  is  not  an  "interrogatory." 
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its  breach,  or  of  an  independent  tort ;  but  the  plaintiff  has 
the  defendant's  letters,  and  the  defendant  has  the  plaintiff's ; 
and  neither  set  is  properly  intelligible  without  the  other. 
Moreover,  it  is  advisable  that  any  one  who  intends  to  give 
evidence  should,  if  possible,  before  he  enters  the  witness- 
box  read  over  his  own  letters  written  at  the  time  when  the 
events  happened  ;  for  these  letters  will  certainly  be  used  in 
his  cross-examination. 

Each  party,  therefore,  desires  to  see  all  material  docu- 
ments in  the  possession  of  his  opponent,  and  to  take  copies 
of  the  more  important  ones.  This  he  can  do  by  the  process 
called  "  Discoyery_of  Documents."  And  as  a  rule,  it  is 
wise  for  him  to  apply  for  this  before  administering  inter- 
rogatories, as  the  documents  when  disclosed  may  render 
any  further  application  unnecessary. 

Discovery  of  Documents. 

Under  this  head  there  are  three  distinct  cases  which 
must  be  dealt  with  separately,  as  the  procedure  in  each 
case  is  different. 

(i.)  It  may  be  that  one  party  has  in  his  pleadings, 
particulars  or  affidavits  referred  to  some  document;  and 
he  cannot  say  that  it  is  not  material,  as  he  reUes  on  it 
himself.  His  opponent  is,  in  such  a  case,  entitled,  without 
filing  any  affidavit  or  making  any  payment  into  court,  at  once 
to  give  notice^-  that  he  will  call  and  see  that  document,  and 
take  a  copy  of  it,  if  he  deems  it  sufficiently  material.  And 
the  party  who  has  referred  to  the  document  must  produce 
it  for  inspection,  if  he  has  it  in  his  possession  at  the  time 
named  in  the  notice  ;  if  he  does  not,  he  cannot  himself  put 
it:.in  evidence  at  the  trial,  unless  he  can  satisfy  the  Judge 
that  he  had  some  sufficient  reason  for  not  producing  it. 

(ii.)  In  the  second  place,  it  may  be  that  one  party  knows, 
orjhinks  he  knows,  that  the  other  has  certain  material 
documents  in  his  possession,  though  they  are  not  referred  to 
in  any  pleading,  particulars,  or  affidavit.     In  such  a  case  he 

1  Under  Order  XXXI.,  r.  15. 
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may  tile  au  aftidavit  statiug  his  belief,  and  the  grounds  of  his 
belief,  specifying  the  particular  documents,  and  showing  that 
they  are  material.'  Upon  this  the  Master  can  order  his 
opponent  to  state  on  atildavit  whether  he  has  or  ever  had  any 
of  those  documents  in  his  possession  or  power,  and,  if  he 
ever  "had  one  of  them  and  has  not  now,  when  he  parted  with 
it.  and  what  has  become  of  it.'-  If  in  this  aftidavit  he  admits 
that  he  has  any  of  the  documents  specified,  and  that  it  is 
material,  it  becomes  at  once  a  document  referred  to  in  an 
affidavit  within  the  preceding  paragraph. 

(iii.)  Neither  party  knows  precisely  what  documents  his 
opponent  possesses.  He  may  be  able  to  guess  at  some  of 
them  :  but  he  would  like  a  detailed  list  of  them  all ;  and 
this  he  can  generally  obtain  by  paying  for  it.  Any  party 
may,  without  tiling  any  affidavit  or  naming  any  particular 
docume-nt,  apply  to  a  Master  for  an  order  ^  directing  any 
opponent  in  the  action  to  give  a  list,  either  on  oath  or  other- 
wise, of  all  documents  which  are,  or  have  been,  in  his  pos- 
session or  power,  relating  to  any  matter  in  question  in  the 
action.  A  plaintiti'  can  obtain  such  disclosure,  or  "  dis- 
covery "  as  it  is  called,  fi'om  any  necessary  defendant ;  and 
one  defendant  can  obtain  such  discovery  from  his  co-defen- 
dant, if  there  be  some  right  to  be  adjusted  between  them 
in  the  action.  The  Master  has  power  to  order  whichever 
party  makes  the  application  to  pay  into  the  "  Security  for 
Costs  xA-CCOunt,"  to  abide  further  order,  a  small  sum  of 
money,  but  such  an  order  is  now  seldom  made. 

On  the  hearing  of  the  application,  the  Master  will  order 
such  discovery  only  when,  and  only  so  far  as,  he  deems  it 
necessary  either  for  disposing  of  the  action  or  for  saving  costs. 
If  he  is  satisfied  that  discovery  is  not  necessary,  he  will 
refuse  the  application.  In  other  cases  he  will  order  either 
general  discovery,  or,  if  he  thinks  tit,  discovery  limited  to 
certain  classes  of  documents  ;  thus,  if  })articulars  have  been 
delivered,  discoverv  will  be  limited  to  the  issues  as  narrowed 


'   H/iite  V.  ajJuJTor,/,  [I'JUlj  2  K.  B.  241. 
'  Order  XXXI.,  r.  VJ\  (a). 
»  Under  Order  XXXI.,  r.  12. 
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by  the  particulars/  The  usual  form  of  order  is: — "That 
the  plaintiff  and  defendant  do  respectively  after  delivery 
of  Defence,  and  within  ten  days  after  service  of  copy  receipt 
for  deposit  in  court  (if  ordered),  answer  on  affidavit  stating 
what  documents  are  or  have  been  in  their  possession  or  power 
relating  to  the  matters  in  question  in  this  action." 


AMdavit  of  Documents. 

The  party  against  whom  a  general  order  for  discovery  is 
made  must  make  an  affidavit,  specifying  all  the  documents 
material  to  the  matters  in  dispute  in  the  action,  which  are  or 
have  been  in  his  possession.  He  must  describe  them  with 
particularity  sufficient  to  identify  them  hereafter,  should  the 
Court  think  ht  to  order  any  of  them  to  be  produced.  He 
must  specify  all  material  documents,  whether  he  objects  to 
produce  them  or  not ;  but  immaterial  documents  he  shotild 
altogether  omit.  Any  document  which  he  sets  out  he  thereby 
admits  to  be  material.  Hence  he  should  make  no  reference 
in  his  affidavit  to  any  document  which  he  honestly  believes 
to  be  irrelevant  to  the  action.  Every  document  which  will 
throw  any  light  on  any  part  of  the  case  is  material,  and  must 
be  disclosed.  If  some  portion  of  a  document  or  book  is 
relevant  and  the  rest  not,  he  must  specify  which  portions  he 
admits  to  be  relevant ;  he  has  the  document  or  book  in  his 
possession,  and  he  must  therefore  take  upon  himself  the 
responsibility  of  stating  on  oath  which  parts  do  and  which  do 
not  relate  to  the  matters  in  question. 

The  party,  who  makes  an  affidavit  of  documents,  must  also 
specify  in  it  which  of  the  documents  disclosed  he  objects  to 
produce,  and  state  the  grounds  on  which  he  so  objects.  He 
may  lawfully  refuse  to  produce  (though  not  as  a  rule  to 
disclose)  any  of  the  following  documents  : — 

(i.)  Deeds  which  relate  solely  to  his  own  title. 

(ii.)  Documents  which  relate  solely  to  his  own  case. 

(iii.)  Communications  between  himself  and  his  solicitor. 

1  Yorkshire  Provixle^it  Co.  r.  Gilbert.  [1895]  2  Q.  B.  148. 
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(iv.)  Doc-iiments  lU'eparcd  with  n  view  to  litigation. 

(v.)  Docunients,  tlie  production  of  wliioli  would  tend  to 
criminate  him. 

(vi.)  Documents  which  are  the  pro})erty  of  a  third  person, 
who  forhids  their  production. 

(vii.)  State  documents  which  it  is  contrary  to  pulilic  policy 
to  produce.^ 

An  Affidavit  of  Documents  is  generally  in  the  foUowini;-  fonn  -. — - 

IN  THE  HIGH  COURT  OF  JUSTICE.                                         1919.-  R. -No.  921. 
KING'S  BENCH  DIVISION. 
Between  .JAMES  ROBINSON Plaintif, 

AND 

JOHN  JONES Defendant. 

J,  JOHN  JONES,  of ,  in  the  county  of  ,  the  above-named  Defendant, 

make  oath  and  say  as  follows  :  — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the  matters  in 
question  in  this  action  set  forth  in  the  first  and  second  parts  of  the  First  Schedule 
hereto. 

2.  I  object  to  produce  any  of  the  documents  which  are  tied  up  in  the  bundle 
marked  A.  mentioned  in  the  second  part  of  the  First  Schedule  hereto,  on  the  ground 
that  they  all  relate  solely  to  my  case  and  do  not  relate  to  the  plaintiff's  case  or  tend 
to  support  it,  or  to  impeach  my  case,  wherefore  I  say  they  are  privileged  from 
production. 

3.  I  also  object  to  produce  the  analysis  and  report  mentioned  in  the  second  part 
of  the  First  Schedule  hereto,  on  the  ground  that  it  was  made  and  came  into  exist- 
ence for  the  use  of  my  solicitor  in  this  action,  and  as  evidence  and  information  as  to 
how  evidence  could  be  obtained,  and  otherwise  for  the  use  of  the  said  solicitor  t<> 
enable  him  to  conduct  my  defence  in  this  action,  and  to  advise  me  in  reference 
thereto.  It  was  prepared  by  the  direction  of  my  solicitor  for  his  own  use  in 
anticipation  of  litigation  and  in  the  conduct  of  this  action,  and  for  no  other  pur- 
pose whatever  ;  wherefore  I  say  that  it  is  privileged  from  production. 

-1.  I  object  to  produce  all  the  other  documents  set  forth  in  the  second  part  of 
the  First  Schedule  hereto,  on  the  ground  that  they  are  privileged.  They  consist 
of  professional  communications  of  a  confidential  character  made  to  me  by  my 
legal  advisers  for  the  purpose  of  giving  me  legal  advice,  cases  for  the  opinion  of 
counsel,  opinions  of  counsel  and  instructions  to  counsel,  prepared  and  given  in 
anticipation  of  and  during  the  progress  of  this  action,  letters  and  copies  of  letters 
passing  between  me  and  my  solicitor  and  between  my  solicitor  and  third  persons 
cither  in  anticipation  of  or  during  this  action,  and  drafts  and  memoranda  made  by 
my  counsel  and  solicitor  for  the  purpose  of  this  action. 

5.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the  documents 
relating  to  the  matters  in  question  in  this  action  set  forth  in  the  Second  Schedule 
hereto. 

6.  The  last  mentioned  documents  were  last  in  my  possession  in  the  month  of 
October,  1918.  when  I  forwarded  the  first  of  them  (No.  38)  to  the  PlaintifP,  and 
the  remaining  three  to  the  editor  of  the  "  Blankton  Observer." 

7.  According  to  the  best  of  my  knowledge,  information  and  belief,  I  have  not 
now,  and  never  have  had,  in  my  possession,  custody  or  power,  or  in  the  possession, 
custody  or  power  of  my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  poeses- 

1  For  further  details  as  to  these  grounds  of  privilege  from  production,  see 
Odgers  on  Pleading,  8th  ed.,  pp.  283—287. 
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sion,  custody  or  power  of  any  other  persons  or  person  on  my  behalf,  any  deed, 
account,  book  of  account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing, 
or  any  copy  of,  or  extract  from,  any  such  document  or  any  other  document  what- 
soever relating  to  the  matters  in  question  in  this  action  or  any  of  them,  or  wherein 
any  entry  has  been  made  relative  to  such  matters  or  any  of  them,  other  than  and 
except  the  documents  set  forth  in  the  said  First  and  Second  Schedules  hereio. 

FIKST    SCHEDULE. 
Part  I. 
Origiruds. 

1.  Letter  from  Plaintiff  to  me,  dated  January  21st,  1918. 

2.  Letter  from  Plaintiff's  solicitor  to  me,  dated  June  5th,  1918. 
3. 

4. 

Copies. 

5.  Letter  from  me  to  Plaintiff,  dated  October  4th,  1918. 

6.  Inventory  and  valuation  made  by  John  Smith  on  October  30th,  1918. 
7. 

8. 

Part  II. 
9 — 36.  Certain   documents,   numbered  9  to  36  inclusive,  which  are  tied  up  in  a 
bundle  marked  A,  and  initialled  by  me. 
S7.  An  analysis  and  report  made  by  Professor  Wise  on  or  about  November  23rd, 
1918,  and  forwarded  by  him  to  my  solicitor  on  November  24th,  1918,  for 
his  use  in  this  action. 

Cases  for  the  opinion  of  counsel,  opinions  of  counsel,  and  instructions 
to  counsel  prepared  and  given  in  anticipation  of  and  during  the  progress 
of  this  action. 

SECOND    SCHEDULE. 

38.  Letter  written  and  sent  by  me  to  the  Plaintiff  on  October  ith,  1918. 

39.  Copy  of  same. 

40.  Copy  rei.l.v  of  the  Plaintiff  to  that  letter  dated  October  6th,  1918. 

41.  Letter  written  and  sent  by  me  to  the  editor  of  the  "  Blankton  Observer"  on 

October  8th,    1918,  with  the  two  copies  just  mentioned,   all  three  of 
which  were  inserted  by  him  in  the  issue  of  that  paper  for  October  10th. 
1918. 
Sworn  by  the  above-named  John  Jones, 

at  1,  Clement's  Inn,  Strand,  in  the  /  JOHN   JONES. 

County  of  Middlesex,  this  26th  day  i 
of  March,  1919,  / 

Before  me, 

W.  A.  Smithson, 
A  Commissioner  to  administer  Oaths  in  the  Supreme 
Court  of  Judicature  in  England. 

It  will  be  observed  that  it  has  two  schedules,  and  the  first  schedule 
has  two  parts.  In  Schedule  I.,  Part  1,  the  deponent ^  sets  out  the  docu- 
ments which  he  has  in  his  possession  and  is  willing  to  produce  ;  in  Part 
2,  the  documents  which  he  has  in  his  possession  and  refuses  to  produce.  In 
Schedule  II.  he  sets  out  documents  which  he  once  had  in  his  possession 
but  has  not  now.  The  reasons  for  which  he  refuses  production  he  sfates  in 
the  body  of  the  affidavit. 

1  A  person  who  makes  an  affidavit  is  called  "a  deponent." 
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[f  an  affidavit  of  documents  be  in  the  proper  form  it  is,  as  a  rule,  con- 
clusive. No  affidavit  in  reply  to  it  will  be  permitted.  If,  however,  it  can 
be  shown  from  tiie  affidavit  of  documents  itself,  or  from  the  documents 
disclosed  in  it,  or  from  any  admission  in  his  pleadinofs,  that  the  deponent 
has  in  his  possession  any  material  document  which  he  has  not  disclosed,  a 
further  nffidavit  will  be  ordered. 

A  Master  at  chambers  may  at  any  stage  of  the  action  order 
any  party  to  produce  such  of  the  documents  in  his  possession 
or  power  as  the  Master  shall  think  right,  and  may  deal  with 
such  documents  when  produced  in  such  manner  as  shall 
appear  just.^  Moreover,  a  Master  may  make  an  order  for  the 
inspection  of  any  document  in  such  place  and  in  such  manner 
as  he  may  think  fit,  provided  such  inspection  be  necessary  for 
disposing  fairly  of  the  action,  or  will  save  costs.-  It  is  on 
an  application  for  an  order  for  inspection  that  the  validity  of 
any  claim  of  privilege  from  inspection  is  generally  tested. 
The  party  producing  any  book  or  document  for  the  insj^ec- 
tion  of  his  opi)onent  may  seal  or  cover  up  any  part  which 
he  can  swear  is  not  material  to  any  issue  in  the  action. 
The  inspecting  party  is  entitled  to  make  a  copy  of  any 
document  produced  to  him.  In  a  proper  case  {e.g.,  where 
one  party  denies  that  he  wrote  an  important  document 
which  purports  to  be  in  his  handwriting),  the  Master  will 
order  the  party  in  possession  of  the  document  to  jDermit  his 
opponent  to  take  photographic  or  facsimile  copies  of  it — of 
course,  at  his  own  expense. 

In  some  cases  a  party  to  an  action  can  obtain  production  of  documents 
which  are  in  the  possession  of  a  third  person,  a  stranger  to  the  action.  In 
a  proper  case  he  may  even  be  allowed  to  inspect  his  opponent's  lianking 
account  at  his  banker's.  An  order  may  be  made  that  he  shall  be  at  liberty 
to  inspect  and  take  copies  of  entries  in  the  books  of  any  bank  for  the 
purposes  of  the  litigation.  .  Formerly  it  was  necessary  to  compel  an 
officer  of  the  bank  to  attend  the  trial  to  produce  the  books,  or  to  give 
evidence  of  their  contents.  But  now  by  the  Bankers'  Books  Evidence 
Act,  1879,^  a  copy  of  an  entry  in  the  book  of  any  banker  or  any  coaipany 
carrying  on  the  business  of  bankers  is  made  primd  facie  evidence  in 
all  legal  proceedings  of  such  entry,  and  of  the  matters,  transactions  and 

1  Order  XXXI.,  r.  14. 
*  Order  XXXI..  r.  ]8. 
»  42  Vict.  c.  ]],  its  extended  by  45  &  46  Vict.  c.  72,  s.  11. 
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accounts  therein  recorded,  provided  that  the  book  was  at  the  time  of  the 
making  of  the  entry  one  of  the  ordinary  books  of  the  bank,  and  the  entry 
was  made  in  the  usual  and  ordinary  course  of  business,  and  the  book  is  in 
the  custody  or  control  of  the  bank.  The  copy  must  be  verified  by  the 
affidavit  of  a  paitner  or  officer  of  the  bank,  who  must  state  that  the  copy 
has  been  examined  with  the  original  entry,  and  is  correct. 

Again,  where  inspection  of  any  business  books  is  applied  for,  the  Master 
may,  if  lie  thinks  fit,  instead  of  ordering  inspection  of  the  original  books, 
order  a  copy  of  any  entries  therein  to  be  furnished  and  verified  by  the 
affidavit  of  some  person  who  lias  examined  the  copy  with  the  original 
entries  ;  such  affidavit  should  state  whether  or  not  there  are  in  the  original 
book  any  and  what  erasures,  interlineations,  or  alterations.^  And  such 
copies  will  be  evidence  against  the  party  supplying  thorn. 
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Interrogatories,  too,  are  useful  whenever  there  is  ground 
for  anticipating  that  there  will,  at  the  trial,  be  any  serious 
conflict  as  to  the  facts.  In  such  cases  the  defendant's  story 
must  differ  from  that  of  the  plaintiff,  and  it  is  most  importalit 
for  each  of  them,  as  far  as  he  can,  to  discover  how  far  these 
stories  diverge.  He  may  succeed  in  eliciting  some  admission 
which  will  facilitate  the  proof  of  his  own  case ;  if  not,  he 
may  be  able  to  pin  his  opponent  down  to  some' definite 
statement  from  which  he  cannot  depart  at  the  trial. 

Neither  party,  however,  is  permitted  to  administer  to  his 
opponent  whatever  questions  he  pleases.  He  must  first,  on 
the  hearing  of  a  summons  for  directions,  submit  his  proposed 
questions  to  the  Master,  and  obtain  his  leave  to  administer 
them.  The  Master  will  only  allow  such  questions  as  he 
"  shall  consider  necessary  either  for  disposing  fairly  of  the 
cause  or  matter  or  for  saving  costs." "  He  will  also,  before 
giving  such  leave,  take  into  consideration  any  offer  which 
may  be  made  by  the  party  sought  to  be  interrogated  to 
deliver  particulars  or  to  make  admissions,  or  to  produce 
documents  relating  to  any  of  the  matters  in  question.  The 
party  interrogating  may  be  ordered,  before  delivering  the 
interrogatories  to  his  opponent,  to  pay  into  the  "  Security 
for  Costs  Account,"  to  abide  further  order,  a  sum  of  money 

1  Order  XXXI.,  r.  19a  (1). 

2  Order  XXXI.,  r.  2. 


1*244  PREPARING    FOR    TRIAL. 

fixed  by  the  Master,  though  such  an  order  is  now  seldom 
made. 


'■tD 


Tliere  are  certain  rules ^  which  determine  what  interrogatories  may  be 
administered  and  what  not.  The  most  important  of  tiiese  rules  is  that 
interrosfatories  must  be  relevant  to  the  matters  in  issue.  Not  ever}' 
question  which  could  be  asked  a  witness  in  the  box  may  be  put  as  an  inter- 
rogatory. Thus,  questions  which  are  only  put  to  test  the  credibility  of  the 
witness  (questions  "  to  credit,"  as  they  are  called)  will  not  be  allowed, 
although,  of  course,  tliey  may  be  asked  in  cross-examination  at  the  trial.^ 
But  either  party  may  interrogate  as  to  any  link  in  the  chain  of  evidence 
necessary  to  substantiate  his  case.  So,  too — in  some  cases — interrogatories 
are  admissible  as  to  matters  which  are  only  relevant  in  aggravation  or 
mitigation  of  damages.^ 

Again,  the  party  interrogating  may  put  his  whole  case  to  his  opjwnent 
if  he  thinks  iit ;  he  may  also  interrogate  in  full  detail  as  to  matters  common 
to  the  case  of  both  parties  ;  but  he  is  not  entitled  to  obtain  more  than  an 
outline  of  his  opponent's  case.  He  can  compel  bis  adversary  to  disclose 
the  facts  on  which  he  intends  to  rely  at  the  trial,  but  not  the  evidence  by 
which  he  proposes  to  prove  those  facts.  He  cannot  claim  to  "  see  his 
opponent's  brief,"  or  ask  him  to  name  his  witnesses."^  He  is  entitled  to 
know  precisely  what  is  the  charge  made  against  him,  and  what  is  the  case 
which  he  will  have  to  meet.  But  he  is  not  entitled  to  discover  in  what 
way  his  opponent  intends  to  establish  that  charge  or  prove  his  case. 

It  may  make  the  Ibregoiug  observations  clearer  to  the  student  if  we 
subjoin  a  specimen  of  a  set  of  interrogatories  : — 

Interrogatories. 

Administered  to  the    defendant   in   an   action   of  slander   ivhere  privilege 
has  been  pleaded. 

1.  Did  you  not  on  March  8th,  1919,  or  on  some  other,  and  what,  day, 
speak  to  Mrs.  B.  the  words  set  out  in  paragraph  o  of  the  Statement  of  Claim, 
or  some,  and  which,  of  them,  or  some  other,  and  what,  words  to  the  same  pur- 
port or  effect;  ?  If  not,  state  precisely  what  words  you  did  speak  to  Mrs.  B. 
as  to  the  alleged  compo.sitiou  by  the  plaintiff  with  his  creditors. 

2.  How  long  have  you  known  Mrs.  B.  ?  Had  she  any,  and  if  so  what, 
interest  in  the  solvency  of  the  plaintiff"  or  of  his  firm  ?  In  what  way  was  it 
your  duty  to  discuss  with  her  the  solvency  of  the  plaintiff'  or  of  his 
firm  ? 

3.  Did  you  at  the  time  that  you  spoke  the  said  words  believe  that  your 
statement  was  true  ?  If  so,  what  inlbrmation  had  you  at  that  date  which 
induced  you  so  to  believe  't_ 

4.  Did  you,  before  you  spoke  ihe  said  words,  make  any,  and  what,  inquiries 

1  t^ce  O.lgerson  I'leading,  8th  ed.,  pp.  2P3— 301. 

-  See  the  concluding  words  of  Order  XXXI.,  r.  1. 

'  See  Scaife  v.  Kemp  ^'  Co.,  [181)2]  2  Q.  B.  319. 

*  Sec,   for  insUuce,   Hooton  v.   Dolby ,  ri907]   2   K.   B.    18. 
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as  to  tlieir  truth,  or  take  any,  and  what,  steps  to  ascertain  whether  they 
were  true  or  not  ?  If  so,  state  when  and  from  wh»)m  you  made  each  such 
inquiry,  and  with  what  result. 

5.  Were  not  Misses  X.,  Y.,  and  Z.  [pprsons  mentioned  in  the  plaintij^'s par- 
ticulars], or  some,  and  which,  of  them,  present  when  you  discussed  with  Mrs. 
B.  the  solvency  of  the  plaintiff  or  of  the  plaintiff's  firm  ?  If  so,  did  not  all 
the  said  ladies  or  some,  and  which,  of  them  hear  you  speak  the  words  set 
out  in  paragraph  3  of  the  Statement  of  Claim  or  some,  and  which,  of  them 
or  some  other,  and  what,  words  to  the  same  purport  or  effect 't  Had  each 
or  any  of  these  ladies  any  interest  in  the  solvency  of  the  plaintiff  or  of  his 
firm  ?  Was  it  your  duty  to  discuss  tliis  matter  in  the  hearing  of  each  oi' 
any  of  them,  and  if  so,  how  did  such  duty  arise  ? 

AusKcrs  to  Intcryogatoy'ies. 

The  party  interrogated  must,  within  the  time  prescribed 
by  the  Master,  file  an  affidavit  answering  in  full  detail  all 
the  interrogatories  to  which  he  can  raise  no  sound  objection. 
He  must  answer  them  fully  and  frankly  and  with  scrupulous 
accuracy.  He  may  answer  guardedly  and  make  qualified 
admissions,  so  long  as  both  the  admission  and  the  qualification 
are  clear  and  definite.  He  may  answer  "Yes"  or  "No" 
simply,  so  long  as  it  is  clear  how  much  is  thus  admitted  or 
denied.  So,  too,  it  is  quite  admissible  to  say,  "I  do  not 
know,"  where  the  matter  is  neither  within  his  own  knowledge 
nor  that  of  his  servants.  He  is  not  bound  to  procure  informa- 
tion from  strangers  for  the  purpose  of  answering.  If,  however, 
he  is  interrogated  about  acts  which  are  done  by  or  in  the 
presence  of  persons  employed  by  him,  he  is  bound  to  make 
inquiries  of  them,^  for  their  knowledge  is  his  knowledge, 
if  it  was  acquired  by  them  in  the  ordinary  course  of  their 
employment  by  him. 

If  the  party  interrogated  has  any  legal  objection  to  answer- 
ing any  interrogatory,  he  must  take  that  objection  in  his 
affidavit  in  answer.  Such  objections  are  of  many  kinds,  e.g., 
that  the  interrogatory  is  irrelevant,  or  not  put  bond  fide  for 
the  purposes  of  the  present  action,  or  that  it  inquires  into 
the  evidence  by  which  the  party  interrogated  intends  to 
establish  at  the  trial  the  facts  set  out  in  his  pleadings,  or  that 

1  Bolckow,  Vaughan  Sf  Co.  v.  Fisher  (1882),  10  Q.  B.  D.  161  ;  and  see  Ba^- 
botham  v.  Shropshire  Union  Raihvays  and  Canal  Co.  (1883),  24  Ch.  D.  at  p.  113. 
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it  incjuires  into  the  contents  of  a  written  docnment,  or  that 
it  is  "  prolix,  oppressive,  unnecessary  or  scandalous."  ^  A 
solicitor,  if  interrogated,  can  also  claim  his  professional 
privilege,  and  refuse  to  disclose  an}'  matters  imparted  to  him 
in  confidence  hy  his  client.  Questions  which  tend  to 
incriminate  the  party  interrogated  are  not  scandalous,  unless 
they  are  either  irrelevant  or  "fishing;"  they  will  not, 
therefore,  be  struck  out  or  set  aside ;  they  may  be  adminis- 
tered, but  the  party  interrogated  will  not  be  compelled  to 
answer  them,  if  he  can  swear  that  to  do  so  would  tend  to 
incriminate  him.  That  the  interrogatory  will  tend  to 
incriminate  third  persons  is  no  objection,  if  it  be  put  bond 
fide  for  the  purposes  of  the  present  action.  That  to  answer 
it  would  expose  the  party  interrogated,  or  third  persons, 
to  ci\il  actions  is  no  objection. 

If  the  answers  are  iusutticient  or  evasive,  the  party  interrogating  may 
by  means  of  a  notice  ^  under  the  summons  for  directions  apply  for  a  further 
and  better  affidavit  in  answer.  The  notice  should  specify  the  interroga- 
tories or  parts  of  interrogatories  to  which  a  better  answer  is  reqiiired  So, 
too,  if  the  deponent  introduces  into  his  affidavit  irrelevant  matter,  which 
prevents  his  opjwnent  from  making  a  fair  use  of  the  answers  at  the  trial, 
the  party  interrogating  mi.y  apply  to  have  such  matter  struck  out. 

Any  party  failing  to  answer  interrogatories,  or  to  discover 
or  produce  or  allow  inspection  of  documents  as  ordered,  is 
liable  to  attachment ;  and,  if  a  plaintiff,  to  have  his  action 
dismissed  for  want  of  prosecution ;  if  a  defendant,  to  have 
his  Defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 
position  as  if  he  had  never  pleaded.  But  such  extreme 
penalties  will  only  be  enforced  in  the  last  resort,  where  it 
seems  clear  that  the  party  in  default  really  intends  not  to 
comply  with  the  order  of  the  Court.  Hence,  before  making 
any  application  of  this  kind,  the  other  party  should  obtain  a 
peremptory  order  insisting  on  such  discovery  being  made 
within  a  time  specified  in  the  order. 

It  will  bo  observed  that   by  means  of  interrogatories  either  jiarty  can 

^  Order  XXXI.,  rr.  6,  7.  A  "scandalous"  interrogatory  is  an  insulting  or 
degrading  qiK'stion,  which  is  irrelevant  to  the  matters  in  issue.  "  Certainly  nothing 
can  be  scandaloos  which  is  relevant:  "  per  Cotton,  L.  J.,  in  Fisher  v.  Owen 
(1878),  8  Ch.  D.  at  p.  653. 

»  Order  XXX.,  r.  5. 
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compel  his  opponent  to  admit  fa^ts  which  are  within  his  own  knowledge 
or  that  of  his  agents  or  servants,  and,  moreover,  to  make  such  admissions 
on  oath.  There  are  many  other  ways  in  which  one  party  can  obtain 
admissions  from  the  other  during  the  progress  of  the  action,  if  the  other 
is  willing  to  make  them.  Thus,  admissions  are  frequently  made  on  the 
pleadings.  Anything  alleged  by  one  party  in  his  pleading  which  the 
other  does  not  deny  is  taken  to  be  admitted.^  Again,  either  party  may 
serve  on  the  other  a  notice  to  admit  facts  ;  and  though  the  person  served 
with  such  a  notice  may  refuse  to  admit  them,  a  refusal  to  do  so  may 
affect  costs.-  Such  a  notice  need  not  be  confined  to  matters  within  the 
knowledge  of  the  party  on  whom  it  is  served.  So,  too,  either  party  may 
serve  on  his  opponent  a  notice  to  inspect  and  admit  documents. 
Admissions  made  on  receiving  this  notice  are  generally  made  "  saving  all 
just  exceptions  to  their  admissibility  in  evidence."  Moreover,  a  solicitor 
can  always  bind  his  client  by  a  formal  admission  made  in  the  course  of  the 
litigation  ;  and  so  can  counsel  or  solicitor  in  open  Court  at  the  trial,  buti 
any  such  admission  in  Court  may  be  withdrawn  if  made  carelessly  or| 
under  a  misapprehension.^ 

Inspection  of  Property. 

It  may  also  be  advisable  for  one  party  to  inspect  premises 
or  things  which  are  in  the  possession  of  his  opponent.  Thus, 
if  a  landlord  alleges  that  his  tenant  has  left  the  demised 
premises  in  a  bad  state  of  repair,  both  he  and  the  tenant 
may  reasonably  desire  to  send  a  sm*veyor  over  the  property 
to  report  as  to  its  condition."  So,  in  an  action  for  the  price 
of  goods  sold,  the  pm-chaser  may  wish  to  inspect  the  bulk 
and  the  vendor  the  sample.  In  such  cases  the  Master  has 
power  under  Order  L.,  r.  3,  upon  the  application  of  either 
party  to  the  action,  and  upon  such  terms  as  may  be  just,  to 
make  an  order  for  the  detention,  preservation,'^  or  inspection 
of  any  property  or  thing,  which  is  the  subject  of  the  action  or 
as  to  which  any  question  may  arise  therein.  A  Master  may 
also  under  the  same  rule  authorise  any  persons  to  enter  upon 
or  into  any  land  or  building  in  the  possession  of  any  party 
to  the  action,  and  for  all  or  any  of  the  puri)oses  aforesaid 

1  Order  XIX.,  r.  13  ;    but  see  Order  XXI.,  rr.  4,  21.  rnn/^-n  o 

-  Order  XXXII.,  r.  i  ;  and  see  L&ver  Bros.  v.  Associated  Newspapers,  [190<  J  ^ 
K.  B.  at  pp.  628,  (32y. 

3  As  to  the  autlionty  of  counsel  to  compromise,  see  poxf,  \)-p.  1442.  1443. 

*  As  to  ancient  lights,  see  the  judgment  of  Lord  Macnaghteu  in  Colls  v.  Home 
and  Colonial  Stores,  [1904]  A.  C.  at  pp.  185—195.  .    u  n 

5  This  may  even  extend  to  ordering  that  a  steam  vessel  in  a  colonial  port  snau 
be  brought  home  :  New  Orleans  S.S.  Co.  v.  London  Provincial,  S'C  Insurance 
Co.,  [1909]  1  K.  B.  943. 
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authorise  any  samples  to  be  taken,  or  anj^  observation  to  be 
made  or  experiment  to  be  tried,  which  may  be  necessary  or 
expedient  for  the  purpose  of  obtaining  full  information  or 
evidence.  Again,  where  one  party  to  an  action  claims  that 
the  other  party  is  detaining  from  him  specific  property  other 
than  land,  and  the  other  does  not  claim  that  he  owns  it,  but 
merely  asserts  that  he  has  a  lien  or  charge  upon  it,  the 
Master  may  make  an  order  that  the  property  be  handed  over 
to  the  party  claiming  it  upon  his  paying  into  Court  the 
amount  claimed  in  respect  of  the  lien  or  charge  and  costs  to 
abide  the  result  of  the  action.^ 

Advice  on  Evidence. 

Having  thus  obtained  all  the  information  he  can  from  his 
opponent  or  from  the  inspection  of  documents  or  property, 
each  party  seriously  begins  to  get  his  own  evidence  in  order. 
This  may  involve  a  careful  search  for  missing  letters  or 
account  books,  or  the  inspection  of  ancient  records  and 
registers  and  the  procuring  of  certified  copies  of  their 
contents.  He  must  not  lose  his  case  for  want  of  some  formal 
piece  of  proof.  The  junior  counsel  on  each  side  is  generally 
asked  at  this  stage  of  the  proceeding  to  advise  what  further 
evidence  is  necessary  to  place  everything  in  proper  order  for 
the  hearing.  He  in  the  first  place  ascertains  from  the 
pleadings  what  are  the  precise  issues  to  be  tried.  Then,  if 
the  burden  of  proof  -  on  any  issue  lies  on  his  client,  he  states 
seriatim  what  witnesses  must  be  called,  and  what  documents 
must  be  put  in  evidence  on  that  issue.  He  also  advises  what 
evidence  is  necessary  to  rebut  the  case  of  the  adversary  on 
the  other  issues,  and  what  evidence  should  be  given  in 
aggravation  or  mitigation  of  damages. 

It  is  not  necessary,  as  we  have  seen,  for  either  party  to 
prove  any  fact  up  to  the  hilt ;  prima  facie  proof  is,  as  a  rule, 
sufficient.  An  admission  contained  in  a  letter  will  generally 
shift  the  burden  of  proof.  Moreover,  neither  party  need 
prove  anything  which  the  law  presumes  in  his  favour,  and 

1  Order  L.,  r.  8  ;    and  see  Gebruder  Naf  v.  Ploton  (1890),  26  Q.  B.  D.  13. 
*  As  to  burden  of  proof,  soe  ante,  pp.  IIO")— IKkS. 
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there  are  some  facts  which  need  not  be  proved  at  all,  for  the 
Court  v^all  take  judicial  notice  of  them/ 


Securing  the  Attendance  of  Witnesses  at  the  Trial. 

The  witnesses,  whom  it  is  desirable  to  have  in  attendance 
at  the  trial,  must  be  served  with  a  formal  order  to  attend  the 
trial  (which  is  called  a  subpoena),  unless  there  is  no  doubt  of 
their  willingness  to  attend.  If  it  is  wished  that  any  one  of 
them  should  bring  a  particular  document  with  him,  he  must 
be  served  with  a  siihpcena  duces  tecum  specifying  the  document. 

It  may,  however,  turn  out  that  some  material  ydtness  is 
too  ill  to  attend  the  trial,  or  is  about  to  leave  the  country 
before  the  trial,  or  is  already  absent  abroad.  In  the  first 
two  cases  the  person  who  needs  his  evidence  must  at  once 
apjjly  for  "  a  commission"  to  take  his  deposition  before  the- 
trial.  Some  barrister  or  solicitor  is  appointed  commissionei"; 
he  goes  to  the  bedside  or  other  place  where  the  witness  is, 
accompanied  by  the  parties  or  their  representatives.  The 
witness  is  sworn  and  tells  his  story,  is  cross-examined  and 
re-examined.  The  commissioner  takes  down  all  the  evidence 
and  any  objections  to  any  part  of  it.  This  he  then  reads 
over  to  the  witness,  and  both  he  and  the  witness  sign  it.  As 
soon  as  this  is  done,  the  record  becomes  a  deposition  and  is 
subsequently  filed  in  Court.  It  may  be  necessary  to  apply 
to  postpone  the  trial  while  this  is  taking  place.  But  there 
is  more  difficulty  if  the  witness  be  already  abroad,  so 
that  he  cannot  be  served  with  a  suhpama.  In  some  cases 
an  order  will  be  made  for  a  commission  as  above  described, 
and  then  the  evidence  of  the  witness  will  be  taken  abroad 
before  a  commissioner  or  examiner  appointed  by  the  English 
Court  or  judge,  and  the  deposition  taken  before  him  can  be 
used  at  the  trial  in  England  unless  the  witness  can  then  be 
produced  personally.  Several  foreign  governments,  how- 
ever, object  to  commissions  being  issued,  and  to  examiners 
administering  oaths  to  witnesses  within  their  dominions. 
Hence  the  Foreign  Office,  at  the  request  of  the  Lord  Chan- 

1  See  a/itc,  pp.  110(5,  1109. 
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cellor  or  the  Lord  Chief  Justice,  frequently  sends  through 
diplomatic  channels  "  a  letter  of  request  "  addressed  to  the 
tribunal  of  such  other  country,  asking  the  judges  of  that 
tribunal  to  order  the  required  evidence  to  be  taken  and 
remitted  to  the  PZnglish  Court.  This  plan  is  found  to  be 
cheaper  than  the  writ  of  commission,  which,  however,  is 
still  employed  for  the  examination  of  witnesses  in  the  United 
States  of  America,  and  occasionally  in  our  Colonies.  The 
plaintiti'  himself  will  not,  as  a  rule,  be  allowed  thus  to  give 
his  evidence  abroad  ;  it  should  be  given  before  the  jury 
here.  But  a  defendant,  if  resident  abroad,  will  be  allowed 
this  indulgence.  No  order  will  ])e  made  either  for  a 
commission  or  for  letters  of  request,  if  it  can  be  shown  that 
the  witnesses  could  be  brought  to  England  without  much 
greater  expense,  or  that  witnesses  now  in  England  could  give 
the  same  evidence. 

Evidence  on  Ajfidavit. 

In  the  Chancery  Division  evidence  is  frequently  taken  on  affidavit 
instead  of  the  witnesses  personally  appearing  in  court.  And  indeed  in 
any  Division  of  the  High  Court  this  cau  be  done  if  all  parties  consent. 
The  evidence  is  taken  before  the  trial.  The  plaintitf's  affidavits  must  be 
filed  and  delivered  within  fourteen  days  after  consent  given,  or  such  other 
time  as  may  be  agreed  upon  or  allowed.^  Witiiiu  a  like  period  counter- 
affidavits  may  be  delivered  by  the  defendaut.  Affidavits  in  reply  may  be  filed 
within  seven  days,  or  such  other  time  as  may  be  agreed  upon  or  allowed, 
after  the  expiration  of  the  preceding  period  ;  these  must  be  confined  to 
matters  "  strictly  in  reply."  When  evidence  is  thus  taken  by  affidavit 
any  party  desiring  to  cross-examine  a  deponeut  may  seiTe  upon  the  party 
filing  the  affidavit  a  notice  in  writing,  requiring  the  production  of  the 
deponent  for  cross-examination  at  the  trial.  Such  notice  must  be  served 
before  the  expiration  of  fourteen  days  after  the  time  allowed  for  filing 
affidavits  in  reply,  or  witiiin  such  time  as  may  be  specially  appointed. 
Unless  such  deponent  is  produced  accordingly,  his  affidavit  cannot  be 
used  as  evidence,  unless  by  special  leave  of  the  Court.  The  attendance  of 
a  deponent  for  cross-examination  may  be  compelled  in  the  same  way  as 
the  attendance  of  a  witness  to  be  examiued.  The  Court  or  a  judge  may 
at  any  time  for  sufficient  reason  order  that  any  jjarticular  fact  or  facts 
may  be  proved  by  affidavit,  or  that  the  affidavit  of  a  witness  be  read  at 
the  hearing  or  trial,  on  reasonable  conditions,  unless  it  appears  that  the 
other  party  bond  fide  desires  the  production  of  a  witness  for  cross-examina- 

1  Order  XXXVIII.,  rr.  25—29. 
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tioa,  and  that  such  witness  can  be  produoed.^  The  deposition  of  a 
witness  taken  on  commission  or  under  letters  of  request,  as  ah'eady 
described,  may  also  be  read  in  evidence  if  the  attendance  of  the  witness 
himself  cannot  be  procured. 

In  all  other  cases,  in  the  absence  of  any  agreement  in  writing  between 
the  solicitors  of  all  parties,  the  witnesses  at  the  trial  of  an  action  or  at  an 
assessment  of  damages  must  be  examined  vivd  voce  in  open  court. 

Securing  the  Froduction  of  Documents  at  the  Trial. 

Each  part}^  must,  in  good  time  before  the  hearing,  consider 
what  documents  will  be  required  to  prove  his  case  at  the 
trial,  and  also  what  documents  will  be  needed  for  the  cross- 
examination  of  the  witnesses  called  against  him.  On  this 
several  questions  arise:  Are  such  documents  still  in  exist- 
ence ?  In  whose  handwriting  are  they  ?  Are  they  within 
the  jurisdiction  of  the  Court?  If  the  originals  cannot 
be  produced,  is  any  secondary  evidence  of  their  contents 
procurable  ?  If  so,  is  it  admissible  ?  The  rule  is  that  tlie 
originals  must  be  produced  in  Court,  if  they  still  exist  and 
can  be  found  within  jurisdiction.  If  the  original  be 
produced,  it  may  be  necessary  to  call  witnesses  to  prove 
the  handwriting;  if  it  be  not  produced,  there -may  be 
considerable  difficulty  in  obtaining  permission  to  read  a 
copy.' 

In  order  to  facilitate  the  proof  in  court  of  the  documents 
which  are  either  in  his  own  or  his  opponent's  possession, 
each  party  should,  a  reasonable  time  before  the  trial,  serve 
on  his  opponent  two  notices  :— 

(a)  A  notice  to  produce  at  the  trial  the  documents  which 
are  in  his  opponent's  possession,  and  which  he  requires  his 
opponent  to  bring  to  the  Court. 

(b)  A  notice  to  inspect  and  admit  the  documents  which  are 
in  his  own  possession,  and  which  he  invites  his  opponent  to 
call  and  inspect  before  the  trial,  and  then  to  make  a  formal 
admission  that  they  were  written  by  the  person  in  whose 
handwriting  they  purport  to  be. 

Both  these  notices  serve  a  useful  purpose.    Unless  a  party 

1  Order  XXXVII.,  r.  1  ;  and  see  s.  3  of  the  Judicature  Act,  189i  (67  &  58  Vict, 
c.  16),  and  r.  7  of  Order  XXX. 

^  The  law  on  these  points  has  been  briefly  summarised  ante,  p.  1100  et  -trq. 
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bas  given  to  his  opponent  notice  to  produce  a  document  in 
his  possession,  he  cannot  give  any  secondary  evidence  of  its 
contents.  And  unless  he  gives  notice  to  inspect  the  docu- 
ments in  his  own  possession,  his  opponent  will  not  admit 
them,  and  then  they  must  be  strictly  proved  at  the  trial. 
If,  after  notice  to  admit,  his  opponent  denies  his  own 
handwriting,  he  will  probably,  even  though  he  win  the 
action,  have  to  pay  the  costs  of  proving  this  document.  But 
a  party,  if  successful,  will  not  be  allowed  such  costs,  unless 
he  served  on  his  opponent  notice  to  admit  it,  and  so  gave 
him  the  opportunity  of  saving  the  expense.^ 

But  there  is  more  trouble  when  the  documents  are  in  the 
possession  of  a  third  person,  not  a  party  to  the  action.  If 
the  person  who  holds  the  document  be  within  the  jurisdiction 
of  the  Court  he  can,  as  we  have  already  seen,  be  served  with 
a  subpoena  duces  tecum  ;  but  if  he  be  outside  the  jurisdiction, 
all  that  can  be  done  is  to  impress  upon  him  the  importance 
of  his  attending  the  trial  or  sending  the  document,  and  to 
offer  him  such  inducements  as  may  be  necessary.^ 

Place  and  Mode  of  Trial. 

The  Master  has  no  doubt  dealt  with  these  matters  on  a 
summons  for  directions.  But  circumstances  may  have 
changed;  issues  may  have  been  raised  which  alter  the  com- 
plexion of  the  case.  Hence  the  Master  has  power  to  vary 
the  mode  or  place  of  trial  for  sufficient  cause,^  as,  for 
example,  if  he  is  satisfied  that  there  is  no  probability  of  a 
fair  trial  in  the  place  originally  fixed,  because  a  local 
newspaper  of  extensive  circulation  has  recently  published 
unfair  attacks  on  either  party  with  reference  to  the  subject- 
matter  of  the  action  ;  or  if  strong  prejudice  against  either 
party  has  been  created  in  the  locality  by  any  other  improper 
method.  Again,  he  may  think  it  right  to  vary  the  mode  of 
trial  by  directing  a  trial  by  judge  and  jury,  instead  of  a 
trial  by  judge  alone;  or  by  a  special  instead  of  a  common 
jury ;  or  by  ordering  that  the  action  shall  be  tried  by  an' 

^  Order  XXXII.,  r.  2.    As  to  a  notice  to  admit  facts,  see  a/ite,  p.  1247. 
•  See  It  lite.  p.  1105. 
>  Order  LIV.,  r.  32. 
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official  or  special  referee/  He  may  also  order  a  "  speedy 
trial "  of  the  action  under  Order  XXXVI.,  r.  1a.  A 
Master  may  also  order  different  questions  of  fact  arising  in 
an  action  to  be  tried  by  different  modes  of  trial,  or  that 
one  or  more  questions  of  fact  be  tried  before  others.^ 

In  the  Chancery  Division  an  action  is  always  tried  by  a 
judge  alone ;  a  jury  is  never  seen  there.  In  any  other 
Division  of  the  High  Court  an  action  may  be  tried  in  one 
of  three  ways  : — 

(a)  By  judge  alone  ;  \ 

(b)  By  judge  and  jury  (special  or  common)  ;    1 

(c)  By  a  judge  with  assessors.  / 
Assessors  are  professional  or  scientific  persons  who  assist 

the  judge  with  their  special  knowledge ;  they  are  most 
frequently  seen  in  the  Admiralty  Court  in  cases  of  collision 
between  two  vessels. 

In  actions  of  slander,  libel,  false  imprisonment,  malicious  prosecution, 
seduction  or  breach  of  promise  of  marriage — actions  in  which  the  damages 
are  necessarily  unliquidated — either  party  can  secure  a  trial  by  jury  as  of 
right  merely  by  giving  notice  in  proper  time  that  such  is  his  wish.^  In 
all  other  cases  the  trial  will  be  by  judge  alone,  unless  an  order  be  made  at 
chambers  for  a  trial  by  jury.  But  an  order  for  a  jury  will  be  made  if  either 
party  applies  for  it  within  ten  days  after  notice  of  trial  has  been  given, 

(i.)  unless  the  action  is  one  whicii  could,  without  any  consent  of  the 
parties,  have  been  tried  without  a  jury  before  the  Judicature  Act,"*  or 

(ii.)  unless  the  Master  sees  clearly  that  the  case  involves  prolonged 
examination  of  documents  or  accounts,  or  a  scientific  or  local  investigation 
which  cannot  conveniently  be  made  by  a  jury.^ 

If  the  parties  allow  the  prescribed  period  of  ten  days  to  pass  without 
applying  for  a  jury,  then  the  Master  can  make  whatever  order  he  thinks  right 
as  to  the  mode  of  trial.  So  either  party  can  obtain  a  special  jury,  if  he 
gives  notice  in  proper  time;*^  if  he  applies  subsequently,  he  cannot  obtain  a 
special  jury  as  of  right  ;  but  there  is  generally  no  difficulty  in  obtaining 
one,  unless  the  application  is  made  with  the  object  of  delaying  the  trial. 

If  the  trial  is  to  be  by  judge  and  jury,  whether  specinl  or  common, 
either  party  can  in  a  proper  case  obtain  an  order  for  the  jury  to  have  a 
preliminary  "  view"  of  the  premises  or  locality  to  which  the  action  relates, 

^  See  ante,  p.  1007. 

2  See  Order  XXXVI..  r.  8. 

3  Order  XXXVI.,  r.  2.  And  see  Sackville-West  v.  Att.-Gen.  (1909),  26  Times 
L.  R.  33. 

*    Such  as  Chancery  suits  or  Admiralty  actions  :    The  Temple  Bar  (1885),   11 
P.  D.  6. 
«  Order  XXXVI.,  rr.  4^7. 
6    lb.,  r.  7. 
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Chapter  XIX. 

PROCEEDINGS  IN  AN  ACTIOS  FOR  THE  RECOVERY  OF  LAND. 

So  far  in  this  Book  we  have  dealt  almost  exclusively  with 
actions  brought  to  recover  a  debt  or  damages  or  other  relief 
from  a  person.  But  every  system  of  jurisprudence  recognises 
also  proceedings  in  which  the  plaintiff  asserts  his  ownership 
or  claims  possession  of  a  chattel  or  of  land.  Thus,  in 
England,  there  were  formerly  three  classes  of  actions  : 
personal  actions,  in  which  the  plaintiff  sought  to  recover  a 
debt  or  damages  from  the  defendant ;  real  actions,  in  which 
he  sought  to  establish  his  title  to  land  or  other  heredita- 
ments ;  mixed  actions,  in  which  he  sought  only  to  establish 
his  right  to  possession  of  land.  All  forms  of  action  are  now 
abolished,^  but  there  still  inevitably  remains  the  distinction 
between  actions  in  prrsonani  brought  against  an  individual, 
actions  in  rem,  which  determine  questions  of  title,  and 
possessory  actions  which  decide  merely  the  right  to  have 
physical  control  of  the  property  in  dispute. 

When  the  Judicature  Act  came  into  force  in  1875,  the  only  possessory 
action  relating  to  land  was  the  action  of  ejectment.  The  plaintiff  in  such 
an  action  asserted  no  freehold  title  in  himself;  he  only  claimed  to  be  the 
lessee,  or  otherwise  entitled  to  possession  of  the  land  in  dispute.  Xo 
question  arose  as  to  the  ownership  of  the  land,  unless  and  until  the 
defendant  denied  the  title  of  the  plaintiff's  lessor.  This  question  of  owner- 
ship, however,  was  freijuently  raised  in  actions  of  ejectment,  as  the  procedure 
in  all  real  actions  had  become  cumbrous  and  expensive.  The  plaintiff 
asserted  that  A.  had  rri-anted  him  a  lease,  under  which  he  had  entered  on 
the  land  demised,  and  had  been  ousted  therefrom.  The  del'endant  admitted 
the  lejise,  tlie  entry,  and  the  ouster,  and  merely  denied  the  rij^ht  of  A.  to 
grant  Hie  plaintiff  that  lease.  In  this  way  the  parties  obtained  in  an 
action  which  was  in  form  merely  possessory  a  decision  as  to  the  title  to  the 
Innd  which  shrmld  more  properly  have  l)een  ]n-onoiinced  in  a  real  action. 

1  See  Hanmcr  v.   Flight  (1870),  35  L.  T.   127. 
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The  action  of  ejectment  has  now  been  superseded  by  the  action  for  the 
recovery  of  land,  while  the  place  of  the  former  real  action  is  taken  to  some 
extent  by  an  action  for  a  declaration  of  title.^ 


Action  for  the  Recovery  of  Land. 

The  procedure  in  an  action  for  the  recovery  of  land  differs 
in  many  respects  (as  that  in  real  and  mixed  actions  did 
formerly)  from  the  procedure  in  personal  actions.  This 
difference  arises  not  only  from  the  special  nature  of  the 
property  that  forms  the  subject-matter  of  the  action,  but  also 
from  an  ancient  and  estimable  rule  of  law  which  from  the 
earliest  time  respected  and  protected  possession  whenever  it 
had  been  peaceably  acquired — a  respect  which  was  enhanced 
by  the  fear  that  any  interference  with  possession  would 
probably  lead  to  a  breach  of  the  peace.  The  law  presumed 
that  any  one  in  possession  of  land  was  entitled  to  hold 
possession  of  it.  There  is  an  old  saying  (and  still  a  true 
one)  that  "  an  Englishman's  house  is  his  castle." "  Hence  it 
was  a  rule  of  the  common  law  that  any  one  who  was  out  of 
possession  must  recover  the  land  by  the  strength  of  his  own 
title,  and  not  by  reason  of  any  defect  in  the  title  of  the 
person  in  possession.^  Even  though  it  was  abundantly  clear 
that  the  person  in  possession  had  no  right  to  be  there,  still 
the  claimant  in  ejectment  could  not  turn  him  out  unless  he 
could  show  in  himself  a  title  which  was — prima  facie,  at  all 
events — good  against  all  the  world. 

If  the  person  in  possession  could  show  that  some  third 
person  had  a  better  title  than  the  claimant,  the  action  failed 
even  though  such  third  person  had  not  placed  the  defendant 
in  possession.  This  rule  that  the  claimant  must  recover  by 
the  strength  of  his  own  title  still  remains  the  law  ;  and  to  it 
may  be  traced  most,  if  not  all,  of  the  special  features  of  the 
procedure  in  an  action  for  the  recovery  of  land.^  Every 
presumption  is  still  made  in  favour  of  the  person  in 
possession.     He  cannot  be  made  to  disclose  his  title  ;    nor 

^  As  to  this,  see  ante,  p.  1161. 
-  See  a7ite,  p.  7. 
*  See  ante,  p.  HI. 
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can  he,  as  a  rule,  l)e  com])e]]e(l  to  assist  the  claiiiuxnt  to 
estahhsh  his.  It  is  still  true  that  "  possession  is  nine 
points  of  the  law."  ' 


Parties. 

The  proj'er  plaintiff  is  the  person  who  is  entitled  to  the 
immediate  possession  of  the  property.  He  may  either  be  the 
freeholder  or  the  lessee  of  the  freeholder.  As  between  free- 
holders the  tirst  tenant  for  life  is  the  proper  plaintiff,  for  he 
is  the  person  entitled  to  the  immediate  possession  of  the 
property;  there  is  no  need  to  join  any  remainderman  or 
reversioner.  Where  the  person  who  claims  possession  is  a 
tenant  in  common,  he  can  sue  alone,  without  joining  the 
other  co-tenants  in  common  as  co-plaintiffs.  All  joint 
tenants,  how^ever,  must  be  joined  on  the  writ.-' 

A  lessee  to  whom  a  lease  has  been  granted  can  also  bring 
an  action  although  he  has  never  yet  been  in  actual  possession 
of  the  land  demised;  for  an  interesse  termini^  is  now  a  real 
right,  a  right  of  property,  and  not  a  mere  contractual  right.* 
Again,  a  person  to  whom  no  lease  has  been  granted,  but  who 
has  merely  an  agreement  for  a  lease,  can  bring  ejectment  if 
the  agreement  or  correspondence  is  such  that  a  Court  of 
equity  would  decree  specific  performance  of  the  contract. 
He  has  an  equitable  right  to  possession.  He  must,  how- 
ever, join  his  lessor  in  any  action  he  may  bring  to  recover 
possession  of  the  land  from  a  third  person,  for  a  person  who 
has  only  an  equitable  right  to  enter  cannot  sue  in  ejectment 
without  making  the  owner  of  the  legal  estate  either  plaintiff 
or  defendant.' 


»  See  the  ju<lgnient  of  Fry,  J.,  in  JUddall  v.  Maithtnd  (18bl).  17  Cli.  D.  183,  and 
Lvu-s  V.  Tel/ord  (lM7t  ).  1  A\,\,.  (as.  114. 

«   Lauri  v.  Renad,  [1892J  3  Oh.  402  ;  Roberti  v.  Holland,  [1893]  1  Q.  B.  665. 

■•  >.(_■  ii/i/f.  |p.  .^76. 

*  Sach  a  lessee  could  not  bring  an  action  of  trespass,  for  he  has  never  been  in 
pubsesBion. 

■■'  I  iii-i  appeals  tij  U- still  elcar  law  :  Allfiji  v.  UOaiix  {lK-'.i),  ti8  L.  1 .  14;S.  Never- 
theless, in  General  FiTiance,  ^c,  Co.  v.  Liberator  Permanent  Building  Societtf 
(1878),  10  Oh.  IJ.  al  p.  21,  Jesscl,  M.  R.,  said  :  "The  jurisdiction  in  equity  and 
common  law  is  now  vested  in  every  court  of  justice,  so  that  no  action  for  ejectment 
or,  as  it  is  now  called,  an  action  for  the  recovery  of  laud,  can  be  defeated  for  the 
want  of  the  legal  estate  where  the  plaintitf  has  the  title  to  the  possession." 


I 
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To  this  rule,  however,  two  exceptions  have  been  made  by  statute  : — 
(i.)  By  the  Judicature  Act,  1873,"  a  mortgagor,  if  entitled  for  the 
time  being  to  the  possession  or  receipt  of  the  rents  or  profits  of  any  land, 
may  sue  for  such  possession  or  for  the  recovery  of  such  rents  or  profits  in 
his  own  name  only,  so  long  as  the  mortgagee  has  not  given  notice  of  his 
intention  to  take  possession,  or  to  enter  into  the  receipt  of  the  rents  and 
profits.- 

(ii.)  By  the  Conveyancing  Act,  1881,^  every  condition  of  re-entry 
contained  in  a  lease  shall  be  annexed,  and  incident  to,  and  go  with  the 
immediate  reversion,  notwithstanding  severance,  and  shall  be  capable  of 
being  enforced  by  the  person  from  time  to  time  entitled  to  the  income  of  the 
land  leased,  and  by  section  2  of  the  Conveyancing  Act,  1911,'*  if  the  reversion 
was  assigned  on  or  after  January  1st,  1912,  the  assignee  can  take  advantage 
of  a  right  of  entry  for  a  breach  of  covenant  which  accrued  bo  the  assignor 
before  assignment.  Section  10  of  the  Act  of  1881  was  no  doubt  primarily 
intended  to  deal  with  cases  in  which  the  reversion  has  been  severed  ;  but 
it  has  been  construed  as  meaning  that  a  person  who  is  only  equitably 
entitled  to  the  rent  reserved  by  a  lease  could  enforce  a  proviso  for  re-entry 
against  the  tenant,  although  the  legal  reversion  immediately  expectant  on 
the  termination  of  the  lease  was  vested  in  another  person  who  is  no  party 
to  the  action. 5 

If  the  person  claiming  possession  of  freehold  property  has 
died,  the  proper  plaintiffs  in  an  action  for  the  recovery  of  the 
land  are  at  first  his  personal  representatives  ;  for  on  them  by 
the  Land  Transfer  Act,  1897,*^  the  freeholds,  both  .legal  and 
equitable,  of  a  deceased  person  now  devolve  until  by  the 
assent  or  conveyance  of  such  personal  representatives  they 
vest  in  the  devisee  or  heir-at-law,  w^ho  thereupon  becomes 
the  proper  plaintiff. 

Hence,  if  a  freeholder  dies  leaving  a  will,  his  land  at  once  vests  in  his 
executors,  and  they  alone  can  bring  an  action  for  the  recovery  of  the  land 
until  they  assent  to  its  vesting  in  the  devisee  (if  any)  named  in  the  wiU 
or,  if  none  be  named,  in  the  heir.  Should  the  executors  postpone  assent 
for  more  than  a  year,  the  Court  can  order  them  to  execute  a  conveyance." 

If,  however,  a  freeholder  dies  intestate,  apparently  his  lands  at  once 
vest  in  his  heir  until  letters  of  administration  be  granted  to  another.^  As 
soon  as  an  administrator  is  thus  appointed,  the  legal  estate  in  the  land 

^  36  &  37  Vict.  c.  66,  s.  25  (5). 

-  But  see  Matthews  v.  Usher,  [1900]  2  Q.  B.  535. 
»  44  &  45  Vict,  c,  41,  s.  10  (1). 

■»    1  &  2  Geo.  V.  c.  37. 

*  This  view  receives  some  colour  from  the  decision  of  the  Court  of  Appeal  in 
Tiuner  v.  Walsh,  [1909]  2  K.  B.  484  ;  sed  qucere. 
«    60  &  61  Vict.  c.  65,  s.  1. 
'    60  &  61  Vict.  c.  65,  s.  3  (2). 

-  See  the  dictum  of  North,  J.,  in  John  v.  John,  [1898]  2  Ch.  at  p.  576;  and 
Ingpen  on  Executors,  p.  196. 
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passes  to  him  by  operation  of  law.  His  title  relates  back  to  the  time  of 
death,^  and  remains  in  him  until  he  conveys  it  back  to  the  heir.  Again,  if 
a  niHU  dies  leaving  a  will  by  which  he  devises  his  freeholds,  and  appoints 
executors  who  predeceiuse  him,  the  legal  estate  will,  it  seems,  pass  to  the 
devisee  under  the  former  law,  and  remain  in  him  until  the  Court  grants  to 
some  one  else  letters  of  administration  rum  testampnlo  annexo. 

The  person  actually  in  possession  of  the  land  must  be 
made  defendant.  "  In  ejectment  the  tenant  in  possession 
must  be  sued."-'  It  is  not  necessary  to  join  the  landlord  or 
any  person  not  in  possession  who  is  in  receipt  of  the  rents 
and  profits.  If  several  persons  be  in  occupation,  the  plaintiff 
strictly  must  join  them  all  as  defendants  if  he  desires  to 
recover  the  whole  of  the  premises  mentioned  in  his  writ. 
But  where  a  large  number  of  persons  are  in  possession 
under  the  same  lessor,  the  rule  is  relaxed,  and  the  plaintiff 
is  allowed  merely  to  make  that  lessor  defendant.^  The 
tenant  is  bound,  under  penalty  of  three  years'  rent,  "  forth- 
with "  to  give  notice  to  his  landlord  that  a  writ  in  ejectment 
has  been  served  on  him.  "*  And  the  landlord  can  then  at 
once  obtain  leave  to  appear  and  defend  the  action.^ 


Joinder  of  Causes  of  Action. 

As  a  rule,  since  the  Judicature  Act,  any  number  of  causes 
of  action  between  the  same  plaintiff  and  the  same  defendant 
may  be  joined  on  one  writ.  But  in  an  action  for  the  recovery 
of  land  the  plaintiff  has  not  so  large  a  liberty.  Nevertheless, 
rule  2  of  Order  XVIII.  permits  the  joinder  of  practically 
every  kind  of  claim  which  a  plaintiff  would  ordinarily  wish 
to  join.  Under  this  rule  the  plaintiff  may  without  leave 
join  with  his  claim  for  recovery  of  the  possession  of  the  land 
a  claim  for — 

1.  Mesne  profits." 

2'.  Arrears  of  ront.*^ 

*  Jii  the  (joodx  of  Pnjsi:  [\\)Q\']  p.  3(il. 

*  Per  Lord  'Jonterden,  C.J.,  in  Jierheley  v.  Uimrn/  and  another  (1S2'.»),  10  B.  &,  C. 
lis  J  J  V         /. 

M////W  V.  Joh,i„,n,  n8!»0),  r.H  L.  T.  r,07  ;   Goou.  v.  Ilerrliig,  [1905]  1  K.  B.  152. 

•  Common  Law  Procedure  Act,   i852  (15  &  16  Vict.  c.  76),  s.  209. 
«  Onicr  Xir,  IT.  •-'.■..  26  :iiid  27  :  sec  post,  p.  126H. 

•  If  .1  per.sonwho  lias  n><  title  enters  into  po.ssession  of  land,  the  rents  or  profits 
which  he  does  in  fact  receive  or  make,  or  which  he  might  have  received  or  made, 
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3.  "  Double  value."  ^ 

4.  Damages  for  breach  of  any  contract  under  which  the 
land  or  any  part  of  it  is  held. 

5.  Damages  for  any  wrong  or  injury  to  the  premises 
claimed. - 

But  when  a  plaintiff  desires  to  specially  indorse  his  writ, 
he  can  only  add  to  his  claim  for  recovery  of  the  land — 

(!)  a  claim  for  rent  in  arrear ; 

(2)  a  claim  for  mesne  profits. 
He  is  by  the  words  of  Order  III.,  r.  6,  expressly  permitted 
to  add  the  latter  claim,  although  it  is  in  its   nature   un- 
liquidated. 

If  the  plaintiff  desires  to  join  any  other  claim  not  included 
in  the  above  list,  he  must  apply  to  the  Master  for  leave, 
though  it  would  be  seldom  that  any  other  such  claim  could 
be  conveniently  tried  in  an  action  for  the  recovery  of  land.^ 

The  rule,  ifc  will  be  observed,  refers  only  to  causes  of  action,  but,  as  we 
have  seeiij'i  ^]^q  game  cause  of  action  may  entitle  the  plaintiff  to  relief  of 
various  kinds.  Therefore  no  leave  is  necessary  to  join  a  claim  for  a 
receiver,^  or  an  account,  or  an  injunction,  or  for  a  declaration  which 
merely  tends  to  establish  the  plaintiff's  right  to  possession,  as  all  these 
things  are  simply  machinery  to  enforce  the  plaintiff's  one  cause' of  action.^ 
But  a  claim  for  a  substantive  declaration  of  title  (not  merely  auxiliary  to  a 

during  his  occupation  are  called  "  mesne  profits  ;  "  and  these  he  must  pay  over  to 
the  true  owner  as  compensation  for  the  trespass  which  he  has  committed.  "  Eent/' 
on  the  other  hand,  is  the  money  which  is  payable  by  a  tenant  to  his  landlord  for 
the  use  and  occupation  of  land  under  a  contract  express  or  implied.  A  claim 
for  rent  is  therefore  liquidated,  while  a  claim  for  mesne  profits  is  always  un- 
liquidated. Mesne  profits  can  be  claimed  from  the  date  of  the  defendant's  entry 
on  the  land  till  possession  is  given  up  to  the  plaintiff  :  Southport  Tramways  Co. 
V.  Garidy,  [1897]  2  Q.  B.  66. 

^  A  tenant  who  wilfully  holds  over  after  the  expiration  of  his  term  of  tenancy 
and  "  after  demand  made  and  notice  in  writing  "  is  liablei  to  "  pay  at  the  rate  of 
double  the  yearly  value"  of  the  land  during  the  time  he  so  holds  over  (4  Geo  II. 
c.  28,  s.  1).  A  tenant  who  has  given  his  landlord  a  notice  to  quit,  and  who  fails  to 
give  up  possession  of  the  land  at  the  time  specified  in  such  notice,  is  liable  to  pay 
double  rent  during  the  time  he  continues  in  possession  (11  Geo.  II.  c.  19,  s.  18). 
Both  these  penal  sums  are  still  recoverable,  but  they  are  very  rarely  claimed.  A 
claim  for  double  value  can  be  joined  on  the  writ  in  an  action  for  the  recovery  of 
land  ;  but  a  claim  for  double  rent  apparently  cannot.  Penal  rents  reserved  in  the 
lease  of  an  agricultural  '■  holding  "  can  now  be  enforced  only  so  far  as  special  damage 
can  be  established  (8  Edw.  VII.  c.  28,  s.  25). 

^  The  rule  also  permits  a  claim  for  possession  to  bi  raised  incidentally  in  an 
action  for  foreclosure  or  redemption. 

^  See,  however.  Cook  v.  Enchmarch  (1876),  2  Ch.  D.  Ill,  where  leave  waa 
giiinted  to  join  a  claim  for  the  cancellation  of  deeds  relating  to  the  land. 

*  Ante,  p.  1151. 

^  See  GxoatMn  v.  Bird  (1883),  52  L.  J.  Q.  B.  263.  The  Court  will  appoint  a 
receiver  whenever  it  is  just  and  convenient  to  do  so,  even  when  the  plaintiff  claims 
the  legal  estate  :   Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8). 

«   Gledhill  v.  Hunter  (1880),  14  Ch.  D.  492. 
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claim  for  possession)  is  a  separate  cause  of  action,  and  cannot  be  joined 
without  leave.^ 

If  the  defendant  considers  that  several  causes  of  action 
have  been  joined  on  one  writ  which  cannot  conveniently  be 
tried  together,  he  may  apply  under  Order  XVIII.,  rr.  8,  9,  to 
have  some  excluded,  even  though  no  leave  was  necessary  for 
their  joinder.*  Where  leave  is  necessary  the  plaintiff  must 
file  an  allidavit  and  apply  for  leave  to  a  Master  or  district 
registrar.  Strictly  he  should  do  this  before  the  writ  is 
issued  ;  but  leave  can  be  given  subsequently.^  If  claims  be 
improperly  joined  without  leave,  still  this  irregularity  is 
waived  if  the  defendant,  without  raising  the  objection,  subse- 
quently takes  any  step  in  the  action,  which  would  be  neither 
necessary  nor  useful  if  he  intended  to  rely  on  that  objection.^ 
He  is  supposed  to  Imow  the  law,  and  therefore  has  notice  of 
the  irregularity  as  soon  as  he  sees  the  writ  or  pleading. 

Indorsement  on   Writ,  (fr. 

The  writ  must  always  define  clearly  the  premises  claimed, 

so  that  the  sheriff  may  know  into  possession  of  what  lands 

he  is  to  put  the  plaintiff  if  he  succeed  in  the  action.    This 

particularity  is  also  valuable  for  another  reason — it  enables 

the  defendant  to  avail  himself  of  the  power  given  him  by 

Order  XII.,  r.  28,  and  "limit  his  defence  to  a  part  only  of 

the  property  mentioned  in  the  writ,"    in  which   case  he 

must  describe  "  that  part  with  reasonable  certainty  in  his 

memorandum  of  appearance,  or  in  a  notice  intituled  in  the 

action  and  signed  by  him  or  his  solicitor,"  and  the  plaintiff 

can  then  at  once  enter  judgment  under  Order  XIII.,  r.  8, 

for  the  rest  of  the  premises  specified  on  the  writ.     The  writ 

may  be  indorsed  either  generally  or  specially. 

(1)  General  Indor^finoii. — A  writ  may  be  generally  indorsed  as 
follows  : — 

The  plaintiffs  claim  is  aa  against  all  the  defendants  to  recover  possession  of  the 
bouse  known  as  No.  17,  King  Street,  Banbury,  in  the  county  of  Oxford,  now  in  the 
occupation  of  the  defendants  li.,  C.  and  D.,  as  sub-tenants  of  the  defendant  A., 

*  Order  XVIII.,  r.  2. 

*  See  Saccharin  Corporation  v.    Wild,  [1903]  1  Ch.  410. 

»  Lloy<I  V.  Great  M'ett-irn  Dwies  Co.,  [1907J  2  K.  B.  727. 

*  Per  Care,  J.,  in  Rein  v.  Stein  (lSy2;,  66  L.  T.  at  p.  471. 
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And  also  as  against  the  defendant  A.  for  £50  arrears  of  rent  due  from  him  under 
the  lease  of  the  said  premises  granted  him  by  the  plaintiff,  and  £100  for  damages 
for  breach  of  the  covenants  to  repair. 

And  for  mesne  profits, 

And  for  a  receiver. 

(2)  Specml  Indorsemeni. — At  first  no  writ  could  be  specially  indorsed 
with  a  claim  for  the  recovery  of  land.  But  in  1883  the  following  words 
were  added  to  Order  III.,  r.  6  : — 

"  (F)  In  actions  for  the  recovery  of  land  (with  or  without  a  claim  for 
rent  or  mesne  profits)  by  a  landlord  against  a  tenant  whose  term  has 
expired  or  has  been  duly  determined  by  notice  to  quit,  or  against  persons 
claiming  under  such  tenant." 

And  in  1902  these  further  words  were  iiLserted  in  that  rule  :  ''  or  has 
become  liable  to  forfeiture  for  non-payment  of  rent."^ 

Hence  a  writ  can  now  be  specially  indorsed  with  a  claim  for  the 
recovery  of  land  in  four  cases,  viz.,  where  the  defendant  is  : — 

(1)  a  tenant  whose  term  has  expired,  or 

(2)  a  tenant  whose  term  has  been  duly  determined  by  a  notice  to  quit,  or 

(3)  a  tenant  whose  term  has  become  liable  to  forfeiture  for  non-payment 
of  rent,-  or 

(4)  a  person  claiming  under  any  such  tenant,  including, a  tenant  at  wjll. 
And   in  each  of   these  cases  the  plaintiif  may  include  in  the  special 

indorsement  a  claim  for  rent  or  for  mesne  profits^  although  such  a  claim  is 
unliquidated. 


(i.)  Where  the  Term  has  Expebed. 
Statement  of  Claim. 

1.  The  Plaintiff's  claim  is  to  recover  possession  of  a  house  and  garden,  known  as 
No.  23,  Friern  Barnet  Road,  situate  in  the  Parish  of  Finchley,  in  the  county  of 
Middlesex,  and  numbered  873  on  the  Tithe  Apportionment  Map. 

2.  The  said  house  and  garden  were  demised  by  the  Plaintiff  to  the  Defendant 
by  a  lease  in  writing,  dated  March  17th,  1912,  for  the  term  of  seven  years,  at 
the  yearly  rental  of  £60,  payable  quarterly. 

3.  The  said  term  expired  on  March  25th,  1919. 

4.  The  Defendant  has  not  paid  the  quarter's  rent  which  fell  due  on  March  25th, 
1919,  or  any  paat  thereof  ;  and  the  Plaintiff  claims  the  sum  of  £U  10*.  Od.  for  arrears 
of  rent,  less  tax, 

.5.  The  Plaintiff  also  claims  mesne  profits  from  March  25th,  1919,  till  possession  of 
the  said  house  and  garden  is  delivered  up  to  him. 


1  This  can  only  be  lixe  case  where  the  lease  contains  a  proviso  for  re-entry  on 
non-payment  of  the  rent  for  a  specified  pei-iod,  which  has  expired  before  the  issue 
of  the  writ. 

2  A  plaintiff  who  claims  possession  of  land  on  a  forfeiture  can  only  indorse  his 
writ  specially  in  one  case,  that  of  a  forfeiture  for  non-payment  of  rent  :  Bums  v. 
Walford,  [1884]  W.  N.  31  ;  Arden  v.  Boyce,  [1894J  1  Q.  B.  796.  To  that  case 
s.  ll  of  the  (Jouvevancuig  Act,  18.S1,  eioes  not  apply  :  see  ante,  p.  444.  The  tenant 
can  only  obtain  r^ef  under  the  Common  Law  Procedure  Acts,  1852  and  1860 
(15  &  16  Vict.  c.  76,  8S.  210—212  ;  23  &  24  Vict.  c.  126,  s.  1). 

•  See  ante,  p.  1258. 
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(ii.)  Where  the  Tenancy  has  been  duly  Determined  by  a  Notice 
TO  Quit. 

Statement  of  Claim. 

1.  The  Plaintiff's  claim  is  to  recover  possession  of  the  premises  known  as 
Laburnum  Lodge,  Manchester  Road,  in  the  borough  of  Wigan,  in  the  county  of 
Lancashire. 

2.  The  Defendant  held  the  said  premises  of  the  PlaintiflF  as  tenant  from  year  to 
year.     His  tenancy  commenced  on  March  2.5th,  1911. 

3.  The  Plainti6F  duly  determined  the  said  tenancy  by  serving  on  the  Defendant  on 
September  27tb,  1018,  a  notice  to  quit  the  said  premises  on  March  25th,  1919  ; 
yet  the  Defendant  wrongfully  holds  possession  of  the  said  premises. 

4.  The  Plaintiff  also  claims  the  mesne  profits  of  the  said  premises  from  March 
2.nth,  1919,  till  possession  be  delivered  up. 

(iii.)    Where  the  Term  is  Forfeited  for  Non-payment  of  Rent. 
Statement  of  Claim. 

1.  By  an  agreement  in  writing,  dated  September  22nd,  1917,  the  Plaintiff  let  to 
the  Defendant  a  house,  No.  52,  Broad  Street,  Bristol,  for  the  term  of  three  yeara 
from  September  29th,  1917,  at  the  j'early  rent  of  £120,  payable  quarterly. 

2.  By  the  said  agreement,  the  Defendant  promised  to  pay  the  said  rent  in  equal 
quarterly  instalments  on  the  usual  quarter-days.  The  said  agreement  also  con- 
tained a  clause  entitling  the  Plaintiff  to  re-enter  in  case  the  said  rent  was  more 
than  twenty-one  days  in  arrear. 

3.  The  Defendant  took  possession  of  the  said  house  under  the  said  agreement, 
and  is  still  in  possession  thereof.  He  paid  the  Plaintiff  rent  up  to  Lady  Day,  1918  ; 
he  has  paid  no  rent  which  has  accrued  since  that  day. 

And  the  Plaintiff  claims  :  — 
(i.)  Possession  of  the  said  house  ; 
(ii.)  £150,  being  five  quarters'  arrears  of  rent  ; 

(iii.)  Mesne  profits  from  date   of   writ  (June    25th,    1919)    till    possession    of    the 
said  house  is  delivered  to  the  Plaintiff. 

The  service  of  the  writ  in  actions  for  the  recovery  of  land 
is  the  same  as  in  all  other  actions  except  in  the  case  of 
"vacant  possession."  If  no  one  is  in  possession  of  the  land, 
the  writ  may  be  served  by  posting  a  copy  of  it  on  the  door 
of  a  dwelling-house  or  in  some  other  conspicuous  part  of  the 
property.^  But  this  course  can  only  be  taken  if  the  tenant 
has  abandoned  possession;  it  is  not  permissible  if,  although 
he  has  discontinued  to  occupy  the  premises,  he  still  retains 
the  virtual  control  of  them.-  The  plaintiff  cannot  sign 
judgment  on  such  a  service  without  an  order,  and  then 
only  judgment  for  possession.  Judgment  in  personam  for 
arrears  of  rent  or  mesne  profits  cannot  be  obtained,  if 
service  was  effected  in  this  way. 

1  Order  IX.,  r.  9. 

-   Doe  d.  Lord  Darlington  v.  Cock  (1826),  4  Ii.  &  C.  259. 
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Appearance  in  an  action  for  recovery  of  land  differs  from 
appearance  in  an  ordinary  action  in  two  respects: — 

(1 )  Appearance  may  be  limited  to  part  only  of  the  premises 
claimed.^ 

(2)  Any  person  not  named  defendant  on  the  writ  who,  at 
the  date  of  the  writ,  is  in  possession  of  any  part  of  the 
premises  claimed  may  by  leave  appear  and  defend.-  Leave 
must  be  obtained  from  a  Master  on  affidavit,  and  may  be 
granted  although  the  applicant  has  since  the  writ  been 
tm-ned  out  of  possession.^ 

A  laudlord  whose  tenant  is  in  possession  can  obtain  leave  under  these 
rules  :*  when  entering  appearance  he  must  state  that  he  appears  as  land- 
lord. 

xl  mortgagee  who  is  a  landlord  by  reason  of  an  attornment  clause  in  the 
mortgage  deed  may  appear  under  these  rules  and  defend  the  action  ;  no 
other  mortgagee  can.  But  in  a  proper  case  such  a  mortgagee  who  is  not  a 
landlord  may  obtain  leave  to  defend  the  action  in  the  name  of  the  mort- 
gagor.^ 

An  equitable  tenant  for  life  who  is  in  actual  receipt  of  the  rents  and 
profits  of  the  land  may  be  added  under  these  rules  where  his  trustee  is  sued 
alone.  ^ 

Judgment  may  be  signed  against  any  defendant  who  does 
not  appear  for  the  whole  or  for  any  part  of  the  property 
claimed.  The  form  of  the  judgment  is  that  the  person  whose 
title  is  asserted  on  the  writ  shall  recover  possession  of  the 
land,  or  of  that  portion  of  it,  which  is  in  the  possession  of  the 
defendant  who  has  not  appeared.  When  the  sole  claim  in 
the  action  is  for  possession  of  the  land,  the  defendants  who 
do  not  appear  will  not  have  to  pay  costs.' 

When  the  plaintiff  has  indorsed  his  writ  generally,  he  must 
shortly  after  appearance  take  out  a  summons  for  directions 
under  Order  XXX.  When  the  writ  is  specially  indorsed 
under  Order  III.,  r.  6f,  the  plaintiff  may,  if  he  thinks  lit,  take 
out  a  summons  for  summary  judgment  under  Order  XI Y. ; 
and  on  the  hearing  of  such  a  summons  a  tenant  will  be  ordered 

1   Order  XII.,  r.  28. 

-   Order  XIL,  rr.  25,  2fi,  27  ;  see  a»te,  p.  1258. 
»  Minet  V.  Johnson  (1890),  63  L.  T.  507. 
«   Order  XII.,  r.  27. 

5  Jacques  V.  Harrison  (1881),  12  Q.  B.  D.  165. 

6  Lovgbo-wrne  v.  Fisher  (1878),  47  L.  J.  Ch.  379. 

'    Order  XIII.,  r.  8.     See  Annual  Practice,  1920.  Vol.  I.,  p.  143. 
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to  give  up  possession  of  the  demised  premises  to  the  phiintiff, 
if  the  term  has  expired,  or  lias  been  determined  by  notice  to 
quit,  or  even  if  the  lease  has  been  forfeited  through  non- 
payment of  rent.  It  is,  however,  expressly  provided  that 
in  the  third  case  the  defendant  shall  "have  the  same  right 
to  relief  after  a  judgment  under  this  Order  as  if  the  judg- 
ment had  been  given  after  trial;"  that  is,  he  will  have  the 
right  to  apply  within  six  months  to  have  the  judgment  set 
aside  on  payment  of  all  rent  in  arrear  and  costs,  under  section 
210  of  the  Common  Law  Procedure  Act,  1852.^  A  mortgagor 
who  by  the  terms  of  the  mortgage  deed  attorns  tenant  to  the 
mortgagee  is  a  tenant  within  Order  III.,  r.  6f  ;  so  is  a 
tenant  at  will ;  and  judgment  can  be  signed  against  either 
under  Order  XIY.  if  the  tenancy  has  been  duly  determined. 
But  Order  XIV.  is  only  intended  to  apply  to  clear  and  simple 
cases,  e.g.,  where  there  is  no  dispute  as  to  the  existence 
between  the  parties  of  the  relation  of  landlord  and  tenant, 
either  because  the  plaintiff  and  defendant  are  the  original 
lessor  and  lessee,  or  because  the  defendant  has  estopped 
himself  from  denying  the  plaintiff's  title  by  paying  him  rent, 
or  in  any  other  way.^ 

On  a  summons  under  either  rule  1  or  rule  8  of  Order  XXX., 
and  on  a  summons  for  judgment  under  Order  XIY.,  the 
Master  can,  and  in  an  action  for  the  recovery  of  land 
generally  does,  order  pleadings  to  be  delivered  between  the 
parties. 

ricadhigs. 
The  rules  as  to  pleadings  in  an  action  for  the  recovery  of 
land  differ  in  some  respects  from  those  which  govern  other 
actions.  These  differences  are  mainly  due  to  the  principle  of 
the  common  law  to  which  we  have  already  referred,  that 
the  ])laintiff  in  such  an  action  must  recover  by  the  strength 
of  his  own  title,  and  not  by  reason  of  any  defect  in  the  title 
of  the  ))erson  in  possession.  Hence  as  a  general  rule  the 
])laintiff  must  set  out  in  his  Statement  of  Claim  the  steps  by 

1  Order  XIV.,  r.  10  ;  and  see  ante,  p.  444. 

2  iJaubuz  V.    Lavington  (1884).   13  Q.   B.  D.  347  ;    Hall  v.   Comfort  (1886),   18 
Q.  B.  D.  11  ;   Kpmp  v.  Letter,  [1896]  2  Q.  B.  162. 

»  (',i»ey  V.  IHh/er  (1HH(;),   17  Q.  R.    F).  117;    Jones  v.  Stone,    [1894]    A.    C.    122; 
Ilopktnx  V.  Collier  (.r.U3\  2I»  Times  L.  U.  367. 
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which  the  land  has  devolved  on  himself,  showing  each 
link  in  his  title.^  But  the  language  of  the  title  deeds  need 
not  be  set  out,  unless  the  precise  words  are  material.^ 

To  this  rule  there  are  two  exceptions : — 

(i.)  If  the  plaintiff  was  recently  in  possession,  and  has 
been  ejected  by  the  defendant,  not  b}^  process  of  law,  it  is 
enough  for  him  to  plead  these  facts.^ 

(ii.)  Where  the  defendant  is  estopped  from  denying  the 
plaintiffs  title,  as,  for  instance,  where  the  relation  of  landlord 
and  tenant  exists  between  them.  A  tenant  is  estopped  from 
denying  that  his  landlord  who  put  him  in  possession  of  the 
land  then  had  title  so  to  do,  or  that  his  landlord  from  whom 
he  has  accepted  a  lease  then  had  title  to  grant  that  lease,  or 
that  his  landlord  to  whom  he  paid  rent  then  had  title  to 
receive  that  rent. 

The  j^laintiff  may  claim  possession  as  the  residuary  devisee  of  a  testator, 
and  in  the  alternative,  should  the  will  for  any  reason  be  held  invalid,  as 
his  heir-at-law.  But  in  an  action  for  recovery  on  a  forfeiture  of  demised 
premises  the  plaintiff  must  be  careful  not  to  claim  any  rent  which  accrued 
due  after  the  alleged  forfeiture  ;  for  such  a  claim  aJSirms  the  tenancy  as 
still  existing  at  that  date.* 

The  law  deems  any  one,  who  is  in  possession  of  land,  to  be 
its  owner  until  the  contrary  be  proved.^  Hence  in  an  action 
for  the  recovery  of  land  the  defendant  is  permitted  to  state 
merely  that  he  is  in  possession,  and  thus  to  conceal  all  defects 
in  his  title. '^  This  plea  is  accepted  as  a  denial  of  every 
allegation  of  fact  alleged  in  the  Statement  of  Claim ;  more- 
over, under  it  the  defendant  may  set  up  at  the  trial  any 
legal  defence,  even  the  Statute  of  Limitations,  without  any 
notice  to  the  plaintiff.^  But  to  this  rule  there  is  one 
important  exception.  If  the  Defence  depends  on  an  equitable 
estate  or  right,  or  if  the  defendant  claims  relief  upon  any 
equitable  ground  against  any  right  or  title  asserted  by  the 

1  Philipps  v.  Philipps  (1878),  4  Q.  B.  D.  127  ;  Davis  v.  James  (1884),  26  Ch.  D. 
778  ;  and  see  Odgers  on  Pleading  and  Practice,  8th  ed.,  pp.  132 — 139. 

2  Order  XIX.,  r.  21  ;  Darbyshire  v.  Leigh,  [1896]  1  Q.  B.  554. 

*  Due  V.  Dyehall  (1829),  3  C.  &  P.  610,  and  cf.  Praetor's  interdict  Unde  vi,  and  the 
Assize  of  JV^Dvel  disseisin. 

*  Dendy  v.  Mc/udl  (1858),  4  C.  B.  X.  S.  376. 

s  Asher  v.  Whitlock  (1865),  L.  E.  1  Q.  B.  1. 
«  Order  XXI.,  r.  21. 

'  In  spite  of  rules  13,  15  and  17  of  Order  XIX,  ;  see  Odgers  on  Pleading  and 
Practice,  8th  ed.,  pp.  229,  230. 
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plaintiff,  he  must  s(^t  out  such  estate,  right  or  claim  specially 
in  his  Defence,  and  state  explicitly  the  facts  on  which  it  is 
l)ased.  The  defendant  may  also  plead  a  Counterclaim,  e.g., 
for  relief  against  forfeiture,^  or  for  specific  performance  of 
an  agreement  to  grajit  him  a  lease  or  sell  him  the  land. 

The  ciises  ia  whicli  a  tenant  is  entitled  to  claim  relief  against  his 
landlord  have  been  already  described  in  the  chapter  on  the  action  for  the 
recovery  of  land.-  A  siil (-lessee  may  in  some  cases  be  entitled  to  relief 
against  forfeiture  although  his  immediate  lessor,  the  original  tenant,  isnot.^ 
A  landlord  may  always  waive  a  forfeiture,  if  he  thinks  fit  ;  in  some  cases, 
indeed,  a  waiver  will  be  presumed.^  The  issue  and  service  of  the  writ  to 
recover  possession  operates  as  a  final  election  by  the  lessor  to  determine 
the  lease,  but  the  effect  of  the  order  for  relief  is  to  restore  the  lease  as  if 
it  had  never  l)ecome  forfeited.^^ 

Hence  the  pleadings  in  an  action  for  the  recovery  of  laud  may  be  as 
follows  : — 

Statement  of  Claim. 

1.  On  September  30th,  1904,  Raymond  Wilson  purchased  a  farm  known  as 
"  Jlanor  Farm,"  and  situate  in  the  parish  of  Horsey,  in  the  county  of  Norfolk,  and 
the  said  farm  was  conveyed  to  him  in  fee  simple  on  December  9th,  1904. 

2.  On  March  25th,  191."),  Raymond  Wilson  demised  the  said  farm  to  the  Defen- 
dant for  the  term  of  three  years. 

3.  On  July  4th,  1918,  Raymond  Wilson  died. 

4.  The  Plaintiff  is  the  eldest  surviving  son  of  the  late  Joseph  Wilson,  who  was 
the  eldest  brother  of  Raymond  Wilson.  He  is  the  heir-at-law  both  of  Joseph  and 
Raymond  Wilson.  No  letters  of  administration  to  the  estate  of  Raymond  Wilson 
have  yet  been  granted. ^ 

5.  The  Defendant  has  wrongfully  retained  possession  of  the  said  farm,  although 
the  term  for  which  he  held  it  has  expired. 

And  the  Plaintiff  claims — 

(i.)  Possession  of  the  said  farm. 

(ii.)  £ for  mesne  profits  from  July  4th,  1918,  till  possession   is    given  up    to 

the  Plaintiff. 

(Signed)         F.   W. 
Delivered  the  12th  day  of  January,  1919,  by,  kc. 

Defence  and  Godnterclaim. 
Defence. 

1.  The  Defendant  is  in  possession  of  the  farm  mentioned  in  the  Statement  of 
Claim. 

Counterclaim-. 

2.  In  the  alternative,  if  the  Plaintiti'  be  the  heir-at-law  of  Raymond  Wilson,  tlie 
Defendant  says  that  before  the  expiration  of  the  term  granted  to  the  Defendant  on 

1   Warden  v.  Seivell,  [1893]  2  Q.  B.  254. 

»  Anfr,  p.  443. 

3  Imraij  v.  Oakshette,  [1897]  2  Q.  B.  218. 

*  nepworth  v.  Pickles,  |'190ul  1  Ch.  108  ;  Inre  Summersan,  [19001  1  Ch    112,  n. 
5  Dendy  v.  Evann,  [1910]  1  K.  B.  263. 

•  See  (infr,  p.  12.")7. 
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March  25th,  1915,  Raymond  Wilson,  by  a  writing  dated  February  3rd,  1918,  agreed 
to  grant,  and  the  Defendant,  by  a  writing  dated  February  4th,  1918,  agreed  to 
accept,  a  lease  of  the  said  farm  for  a  term  of  seven  years  from  March  25th,  1918. 

And  the  Defendant  counterclaims  to  have  the  said  agreement  specifically  per- 
formed, and  to  have  a  Lease  granted  to  him  by  the  Plaintiff  in  accordance  therewith. 

(Signed)         W.  B. 

Delivered  the  22nd  day  of  January,  1919,  by,  &c. 


Keply  and  Defence  to  Counteecl,aim. 

1.  The  Plaintiff  joins  issue  with  the  Defendant  upon  his  Defence. 

2.  And  as  to  the  Counterclaim,  the  Plaintiff  denies  that  Raymond  Wilson  ever 
agreed  as  therein  alleged. 

3.  There  is  no  memorandum  of  any  such  agreement  sufficient  to  satisfy  the 
Statute  of  Frauds. 

4.  If  Raymond  Wilson  ever  agreed  to  grant  the  Defendant  a  lease  of  the  said 
farm,  which  the  Plaintiff  denies,  such  agreement  provided  that  the  lease  shoiild 
contain  a  condition  by  which  it  would  determine  if  the  Defendant  became  bank- 
rupt.    The  Defendant  was  adjudicated  a  bankrupt  on  December  23rd,  1918.^ 

(Signed)         F.  W. 
Delivered  the  1st  day  of  February,  1919,  by,  kc. 


Discovery.  ^ 

Here  again  the  procedure  is  governed  by  our  fundamental 
rule  that  the  plaintiff  must  recover  by  the  strength  of  his 
own  title,  and  not  by  the  weakness  of  the  defendant's  title. 
The  plaintiff  therefore  must  produce  to  the  defendant  every 
title  deed  to  which  he  has  referred  in  his  Statement  of  Claim, 
unless  the  defendant  is  his  tenant,  and  so  estopped  from 
denying  his  title.  The  defendant  on  the  other  hand  cannot 
be  compelled  to  produce  any  title  deed  in  his  possession 
which  relates  exclusively  to  his  own  title.'  If,  however,  any 
document  be  common  to  the  case  of  both  plaintiff  and 
defendant,  or  if  any  document  in  the  possession  of  one  party 
tends  to  establish  the  title  of  his  opponent,  it  must  be 
produced.^  Moreover,  any  document  on  which  the  defendant 
relies  as  supporting  any  equitable  defence  or  claim  for  relief 
must  be  produced  to  the  plaintiff. 


'  The  defendant's  bankruptcy  affords  a  good  defence  to  the  Counterclaim,  because 
a  Court  of  equity  will  not  decree  specific  performance  of  an  agreement  to  grant  a 
lease  in  cases  where  it  would  be  useless  to  do  so.  Here,  if  the  Court  ordered  a 
lease  to  be  granted,  the  plaintiff  could  at  once  forfeit  it  and  re-enter  by  reason  of 
the  bankruptcy.     And  see  s.  14  of  the  Conveyancing  Act,  1881,  ante.  p.  443. 

2  Egrevioni  Burial  Board  v.  Egremmit  Iron  Ore  Co.  (1880),  14  Ch.  D.  158  ; 
Morri's  v.  Edwards  (1890),  15  App.  Cas.  309. 

3  Ind,  Coope  S'  Co.  v.  Emmerson  (1887),  12  App.  Cas.  300. 

B.C.L.^ — VOL.    II.  B9 
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For  the  same  reason  the  defendant  in  an  action  for  the 
recovery  of  land  is  allowed  more  freedom  than  the  plaintiff 
in  the  matter  of  administering  interrogatories.  He  is 
entitled  to  know  the  facts  on  which  the  plaintiff's 
title  rests,  and  he  may,  therefore,  administer  to  the 
plaintiff  interrogatories  as  to  the  links  through  which  he 
traces  his  pedigree,  as  to  the  dates  of  the  births  or  deaths 
of  his  predecessors  in  title,  &c.  But  he  will  not  be  allowed 
to  inquire  into  the  evidence  by  which  the  plaintiff  will  seek 
to  prove  those  facts.^  Interrogatories,  however,  (as  w^ell  as 
discovery  of  documents)  are  limited  to  matters  material  to 
the  issues  in  the  action.  Hence,  if  the  defendant  be  a  tenant 
to  the  plaintiff,  he  cannot  administer  interrogatories  which 
impeach  his  landlord's  title.  A  defendant  can  also,  if  he 
wishes,  interrogate  as  to  his  own  case,  and,  as  a  rule,  he 
should  do  so,  if  he  claims  equitable  relief. 

The  plaintiff  in  an  action  for  the  recovery  of  land  may 
always  put  his  whole  case  as  disclosed  in  his  pleading  to 
the  defendant  and  compel  him  to  admit  so  much  of  it  as  is 
within  the  defendant's  own  knowledge.  He  will  not  be 
deprived  of  his  right  merely  because  such  discovery  may 
have  the  effect  of  disclosing  some  part  of  the  defendant's 
case.  But  he  cannot  compel  the  defendant  to  disclose  any 
matter  which  relates  exclusively  to  the  defendant's  own  title.' 
He  cannot  administer  interrogatories  to  the  defendant  if  the 
answers  might  subject  him  to  a  forfeiture.  Thus,  a  tenant 
cannot  be  interrogated  as  to  whether  he  has  not  assigned  or 
underlet  the  premises  contrary  to  a  covenant  in  his  lease.^ 
But  he  may  be  interrogated  as  to  whether  his  term  or  other 
interest  has  not  expired  or  been  determined  by  a  proper 
notice  to  quit.^  And  if  the  defendant  seeks  to  retain  posses- 
sion on  some  equitable  ground,  the  plaintiff  can  interrogate 
him  fully  as  to  such  equitable  matter. 


1  FUtcroft  V.  Fletcher  (18r,6),  11  Exch.  543. 

2  Lyell  V.  Kennedy  (1883),  8  App.  Gas.  217  ;  Miller  v.  Kirwan,  [1903]  2  Ir.  R. 
1 18. 

3  Pyp  V.  nutter  field  (1864),  5  B.  &  S.  829  ;    Earl  of  Mexborough  v.   Whitwood 
r-.V.C.    11897]  2  Q.  B.  111. 

*  Wigram  on  Discovery,  81. 
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Trial. 


The  procedure  at  the  trial  of  an  action  for  the  recovery  of 
land  is  practically  the  same  as  in  any  other  action.  Where 
the  relation  of  landlord  and  tenant  exists  or  has  existed 
between  the  parties,  the  plaintiff,  as  a  rule,  need  not  prove 
his  title.  He  must  in  the  first  place  establish  that  the 
defendant  accepted  possession  of  the  land  from  himself 
or  some  predecessor  in  title,  and  that  the  defendant  has 
continued  in  possession  as  tenant  to  himself ;  the  simplest 
proof  of  the  latter  fact  is  that  the  defendant  has  paid  him 
rent.  Next,  the  plaintiff  must  prove  the  terms  on  which 
the  defendant  entered  ;  this  is  usually  done  by  producing  and 
proving  the  lease  or  agreement  under  which  the  defendant 
occupied  the  land.  Lastly,  the  plaintiff  must  show  that 
under  the  terms  of  the  tenancy  he  is  now  entitled  to  call 
upon  the  defendant  to  surrender  possession  of.  the  premises. 
In  other  words,  he  must  prove  that  the  term  of  years  for 
which  the  lease  was  granted  has  now  expired  by  effluxion  of 
time ;  or'if  the  tenancy  was  from  year  to  year  only,  that  it 
has  been  duly  determined  by  a  notice  to  quit ;  or.,  thirdly, 
that  the  lease  contains  a  proviso  for  re-entry  in  case  the 
tenant  breaks  any  covenant  in  it  by  him  to  be  performed, 
and  that  the  defendant  has  broken  such  a  covenant  and 
thereby  forfeited  his  lease.  The  defendant  may,  however, 
as  we  have  seen,  apply  for  relief  under  the  Conveyancing 
Acts  of  1881  and  1892,^  or  under  section  210  of  the 
Common  Law  Procedure  Act,  1852.-  If,  however,  the 
relation  of  landlord  and  tenant  does  not  exist  between  the 
parties,  the  plaintiff  must  prove  his  title  strictly,  for  the  law 
deems  any  one,  who  is  in  possession  of  land,  to  be  the  owner 
of  it  until  the  contrary  be  proved.  The  plaintiff  can  only 
recover  possession  by  "■  the  strength  of  his  own  title,  and  not 
by  the  weakness  of  the  defendant's  "  title ;  ^  in  other  words, 


1  44  &  45  Vict.  c.  41  ;  55  &  56  Vict.  c.  13. 

2  15  &  16  Vict.  c.  76. 

3  Per  Lee.  0.  J.,  in  Martin  v.  Strachan  (1743),  5  T.  R.  at  p.  110,  n.  ;   and  see 
Asher  v.  Whitlock  (1865),  L.  R.  1  Q.  B.  1. 

39—2 
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if  the  plaintiff  cannot  prove  a  title  in  himself,  it  is  quite 
immaterial  that  the  defendant  cannot  do  so  either. 

The  plaintiff  must  estal)lish  a  good  title  in  himself  to  the 
land  claimed;^  he  must  show  that  he  is  either  the  free- 
holder, or  a  person  claiming  under  the  freeholder.  But  if 
he  claims  as  heir-at-law  of  A.,  it  will  be  sufficient  for  him 
to  prove  that  A.  was  in  possession  at  the  time  of  his  death, 
and  that  he  is  x\.'s  heir ;  and  it  will  then  be  for  the 
defendant  to  prove  that  A.  made  a  will  devising  the  land 
to  the  defendant,  or  whatever  other  defence  he  relies  on 
as  justifying  his  possession.  If  the  defendant  can  show  a 
good  title  in  some  third  person,  that  will  be  a  sufficient 
defence,  although  such  third  person  has  never  agreed  or 
consented  to  the  defendant's  being  in  possession.  "  The 
plaintiff  must  exhaust  the  possibility  that  there  are  other 
heirs,  and  give  some  negative  evidence  to  show  that  there 
are  no  descendants  entitled  in  preference  to  himself."  ^  But 
this  will  not  be  rigidly  enforced  in  cases  where  the  plaintiffs 
claim  dates  back  beyond  living  memory,  and  he  has  done 
all  he  could  by  advertisement,  &c.,  to  discover  other 
descendants  who  have  a  better  title  than  himself,  and  has 
failed  to  do  so.^ 

If  the  plaintiff  succeeds,  judgment  will  be  given  in  his 
favour  bidding  the  sheriff  place  him  in  possession  of  the 
premises  claimed  on  the  writ.  Such  a  judgment,  however, 
will  not  give  the  plaintiff  an  indefeasible  title  good  against  all 
the  world,  but  only  a  title  good  at  date  of  writ  against  those 
defendants  who  were  served  with  it.  This  is  a  possessory 
action  only,  and  it  is  therefore  still  open  to  some  third 
person  to  come  forward  and  prove  that  he  has  a  better  title 
to  })Ossession  of  the  land  or  to  the  rents  and  protits  of  it, 
and  so  oust  the  successful  plaintiff.^ 

A  judgment  for  the  recovery  of  the  possession  of  land  is 
enforced  by  writ  of  possession.     And  where  the  defendant  is 

1  Philipps  V.  Philipps  (1878),  1  Q.  B.  D.  127  ;  Uari.s  v.  J,n,ic;i  (1«84),  2fi  Ch.  D. 
778. 

2  Per  Bramwcll,  B.,  in  Greaves  v.  Greenwood  (1877),  2  Ex.  D.  at  p.  291. 

3  See  the  same  judgment,  at  p.  292. 
*  /i,,  at  p.  291. 
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by  any  judgment  or  order  directed  to  deliver  up  possession  of 
land,  the  person  prosecuting  such  judgment  may,  without 
any  order  for  that  purpose,  sue  out  a  writ  of  possession  on 
filing  an  affidavit  showing  due  service  of  the  judgment  and 
that  the  same  has  not  been  obeyed.^  The  writ,  after  stating 
that  by  the  said  judgment  A.  B.  recovered  (or  E.  F.  was 
ordered  to  deliver  to  A.  B.)  possession  of  the  land  specified, 
commands  the  sheriff  to  "  enter  the  same,  and  cause  the  said 
A.  B.  to  have  possession  of  the  said  land  and  premises  with 
the  appurtenances."  •  A  fi.  fa.  for  the  amount  of  the  mesne 
profits  and  costs  may  be  joined  in  the  same  writ. 

1  Order  XLII.,  r.  5  ;   Order  XLVII.,  rr.  1,  2. 


Chapter  XX. 

TRIAL  OF  AN  ACTION. 

After  a  case  has  been  entered  for  trial,  its  name  appears, 
first  in  the  week's  list,  then  in  the  day's  list ;  and  now  at 
last  the  day  of  the  trial  has  arrived,  for  which  both  parties 
have  been  so  long  preparing,  and  they  must  attend  the  com-t 
with  their  counsel,  solicitors  and  witnesses,  and  be  in  readi- 
ness when  the  case  is  called  on.  The  trial  may  be  by  judge 
alone,  by  judge  with  assessors,  or  by  judge  and  jury,  and  the 
jury  may  be  either  a  special  or  a  common  jury.  We  shall 
in  this  chapter  deal  only  with  trial  by  judge  and  jury. 

If  at  this  juncture  the  plaintiff  appears  and  the  defendant 
does  not  appear,  the  plaintiff  may  proceed  to  prove  his  claim, 
so  far  as  the  burden  of  proof  lies  upon  him,  and  obtain 
judgment  in  the  defendant's  absence ;  if  the  defendant  has 
pleaded  a  counterclaim,  the  plaintiff  is  entitled  to  have  that 
dismissed  at  once  with  costs.  But  if  the  defendant  appears 
and  not  the  plaintiff,  the  defendant  is  entitled  to  judgment 
at  once,  dismissing  the  plaintiff's  claim  in  the  action  ;  if  he 
has  a  counterclaim  he  may  prove  his  counterclaim  as  far  as 
the  burden  of  proof  lies  on  him.^  But  any  verdict  or 
judgment  obtained  where  one  party  does  not  appear  at  the 
trial  may  be  set  aside  upon  terms,  if  application  be  made 
within  six  days  after  the  trial."^ 

If,  however,  both  parties  appear,  it  is  possible  for  either 
party  to  take  objection  to  the  jury  which  has  been  summoned 
by  the  sheriff  for  the  trial  of  the  action.  He  may  either 
challenge  the  array,  i.e.,  object  to  the  whole  panel  collectively, 
or  he  may  challenge  the  poll,  i.e.,  object  to  individual  jury- 
men. But  it  very  seldom  happens  in  a  civil  case  that  a  party 
takes  either  objection. 

1  Order  XXXVI.,  rr.  31,  32. 
»  Order  XXXVI.,  r.   33. 
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As  soon  as  the  jury  has  been  sworn,  the  junior  counsel  for 
the  plaintiff  "  opens  the  pleadings  " — that  is,  he  briefly  states 
their  effect.  But  if  the  action  is  brought  for  unliquidated 
damages,  he  must  not  state  the  amount  which  the  plaintiff 
claims.  And  in  no  case  must  he  mention  the  fact  that  the 
defendant  has  paid  money  into  court,  or  the  amount  paid  in.^ 

Next  may  arise  the  question  as  to  which  side  has  the  right 
to  begin.  In  a  civil  case,  this  depends  entirely  on  the  plead- 
ings. Whenever  the  plaintiff  claims  unliquidated  damages, 
he  has  the  right  to  begin,  unless  the  defendant  has  expressly 
admitted  that  the  plaintiff  is  prima  facie  entitled  to  recover 
the  full  sum  which  he  claims.  If  the  damages  claimed  be 
liquidated,  still,  if  the  defendant  has  in  his  Defence  traversed 
any  material  allegation  which  is  essential  to  the  plaintiff's 
case,  the  plaintiff  has  the  right  to  begin.  If  a  single  issue  lie 
on  the  plaintiff,  it  does  not  matter  that  there  are  others  which 
lie  on  the  defendant.  But  the  defendant  may  have  made 
admissions  in  his  Defence  which  entitle  him  to  begin.  This 
may  have  been  done  purposely,  as  it  is  generally  an  advantage 
to  have  the  first  word  with  the  jury.  Besides,  if  any  evi- 
dence is  called  on  the  opposite  side,  the  first  word  means  the 
last  word  too  ;  and  to  have  the  last  word  is  always  important. 
If  both  parties  claim  the  right  to  begin,  the  judge  will  decide 
between  them  according  to  the  pleadings  as  they  stand. 

If  the  plaintiff  is  entitled  to  begin,  his  leading  counsel 
now  ''  opens  his  case  :"  that  is,  he  states  in  chronological  order 
the  facts  on  which  the  plaintiff  relies ;  he  sometimes  also  deals 
with  the  defences  pleaded,  discounting  them  in  anticipation. 
He  must  not  open  any  fact  which  he  is  not  prepared  with 
evidence  to  prove.  The  junior  counsel  for  the  plaintiff  then 
calls  the  first  witness,  who  is  generally  the  plaintiff  himself,  and 
examines  him  "  in  chief,"  as  it  is  called ;  he  is  cross-examined 
by  the  defendant's  counsel,^  and  re-examined  by  the  leading 
counsel  for  the  plaintiff,  who  then  calls  the  next  witness. 
And  so  the  case  proceeds,  the  two  counsel  taking  the  witnesses 
for  the  plaintiff,  as  a  rule,  alternately.     The  judge  decides 

1  Order  XXII.,  r.  22. 

2  But  if  a  witness  be  only  called  to  produce  a  document,  and  is  not  sworn  or 
asked  any  question  in  chief,  the  other  side  has  no  right  to  cross-examine  him. 
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as  to  the  adiuissibility  of  any  evidence,  and  disallows  all 
improper  questions ;  he  often  himself  puts  questions  to  the 
witness  when  counsel  have  finished  with  him.  But  the 
judge  has  no  right  to  call  a  witness  himself  if  either  party 
objects,  for  a  judge  has  nothing  to  do  with  the  getting  up 
of  a  case.^ 

When  all  the  plaintiff's  witnesses  have  been  examined,  and 
all  documents  material  to  his  case  have  been  put  in  and  read, 
the  plaintiff's  case  is  closed.  If  the  defendant's  counsel 
intimates  that  he  does  not  intend  to  call  any  witnesses,  the 
plaintiff's  counsel  will  at  once  address  the  jury,  summing  up 
his  own  evidence,  and  commenting  on  the  Defence,  so  far  as 
it  has  been  foreshadowed  l)y  the  cross-examination,  and  also 
no  doubt  on  the  fact  that  the  defendant  does  not  venture  to 
go  into  the  box  ;  the  defendant's  counsel  then  addresses  the 
jury,  criticising  the  evidence  for  the  plaintiff.  If,  however, 
the  defendant's  counsel  intends  to  call  witnesses,  or  if  he  has 
already  put  in  any  document,  he  addresses  the  jury  at  the 
conclusion  of  the  plaintiff's  case,  opening  the  Defence.  He 
then  calls  his  witnesses,  each  of  whom  may  be  examined, 
cross-examined,  and  re-examined,  and  he  usually  makes  a 
second  speech  for  the  defendant,  at  the  conclusion  of  which 
the  leading  counsel  for  the  plaintiff  replies  on  the  whole  case. 
This  disadvantage  necessarily  attends  calling  witnesses  for 
the  defendant :  it  gives  the  plaintiff  the  last  word  with  the 
jury  ;  and  in  a  doubtful  case  this  may  determine  the  result 
of  the  action.  But,  on  the  other  hand,  the  jury  hke  to  see 
the  defendant  in  the  box,  and  to  learn  from  his  own  lips  his 
reasons  for  his  conduct. 

In  some  cases,  at  the  close  of  the  defendant's  case,  the 
plaintiff  is  allowed  to  call  further  evidence  in  answer  to  any 
affirmative  case  raised  by  the  defendant  ;  but  not  if  he  has 
given  any  evidence  on  this  issue  in  the  first  instance  ;  he  will 
not  be  permitted  to  divide  his  proof. 

The  rules  of  evidence  are  in  the  main  identical  in  civil  and 
criminal  cases.-     So,  too,  are  the  rules  as  to  the  examination 


1  In  re  Enoch  and  Zaretshy,  Bock  i^-  Co.,  [1910]  1  K.  B.  327.  332. 
»  See  anie,  p.  1036. 
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of  witnesses  in  chief,  and  their  cross-examination  and  re- 
examination.^ But  there  are  some  particulars  in  which  they 
differ,  of  which  the  following  are  the  most  important.  In 
civil  proceedings,  the  husband  or  wife  of  either  party  can  give 
evidence  for  or  against  that  party,  and  either  with  or  with- 
out his  consent.  An  admission  induced  by  threats  or  pro- 
mises is  admissible  for  what  it  may  be  worth,  but  a  dying 
declaration  is  not  admissible.  Stamp  objections  can  be 
taken  in  civil,  though  not  in  criminal,  cases.  .  Leave  to  take 
evidence  on  commission  or  under  letters  of  request  will 
be  readily  granted  in  civil  cases.  The  rules  as  to  evidence 
of  a  party's  good  or  bad  character  differ  considerably 
from  those  which  are  in  force  in  criminal  proceedings.^ 
All  questions  as  to  the  admissibility  of  any  piece  of  evidence 
tendered  or  as  to  the  propriety  of  any  question  addressed  to  a 
witness  are  for  the  judge  to  decide. 

It  sometimes  happens,  however,  that  before  the  evidence 
on  both  sides  has  been  concluded  the  proceedings  are  cut 
short  either  by  a  compromise  or  by  the  decision  of  some 
point  of  law.  During  the  progress  of  the  trial  it  may  become 
clear  to  both  parties  that  it  would  be  wiser  for  them  to  settle 
the  matter  amicably  than  to  fight  it  out  in  open  court,  hence 
they  endeavour  to  arrange  a  compromise.  If  they  succeed  in 
coming  to  terms,  a  juror  is — theoretically,  at  all  events — 
withdrawn  from  the  jury-box  and  the  action  is  at  an  end. 
The  counsel  for  each  party  has  full  authority  to  make  such  a 
compromise,  unless  expressly  forbidden  to  do  so  by  his  client 
at  the  time,^  provided  the  compromise  does  not  include  or 
affect  matters  outside  the  scope  of  the  action."^  The  terms 
of  such  a  compromise  will  be  strictly  enforced,  if  necessary, 
by  an  order  of  the  Court. 

It  is  the  duty  of  the  judge  to  decide  all  questions  of  law 
which  arise  during  the  course  of  the  trial.  At  the  close  of 
the  evidence  for  the  plaintiff  the  defendant's  counsel  some- 
times submits  as  a  matter  of  law  that  no  case  whatever  has 

1  See  ante,  pp.   1075—1078. 

2  See  Powell  on  Evidence,  9th  ed.,  p.  13i,  and  ante,  p.  109(i. 

3  Neale  v.   Gordon  Lennox,  [1902]  A.  C.  465. 
*  Kempshall  v.   Holland  (1895).   14  R.  336. 
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been  made  out  against  his  client,  and  asks  the  judge  to  with- 
draw the  case  from  the  jury  and  direct  judgment  to  be 
entered  for  the  defendant  without  any  verdict.  But  most 
judges  decHne  to  allow  the  question  to  be  argued  at  this  stage 
of  the  action,  unless  the  defendant's  counsel  at  once  announces 
that  he  intends  to  call  no  witnesses.  If  he  intends  to  call 
witnesses,  the  point  is  generally  reserved  till  after  all  the 
evidence  on  both  sides  has  been  given.  Every  point  of  law 
on  which  either  party  intends  to  rely  must,  as  a  rule,  be 
raised  before  verdict ;  if  it  is  not  raised  at  the  proper  time, 
the  party  will  be  deemed  to  have  waived  it,  and  will  not  be 
entitled  to  raise  it  on  appeal,^  though  the  Court  may,  of  its 
own  motion,  take  a  point  of  law  which  neither  party  wishes 
to  raise.-  The  judge  at  the  trial  has  full  power  to  allow 
either  party  to  alter  or  amend  the  indorsement  on  the  writ  or 
any  pleading  or  proceeding  on  such  terms  as  may  be  just,^  and 
to  add,  or  strike  out,  or  substitute,  a  plaintift"  or  defendant.'* 

As  soon  as  all  the  evidence  has  been  heard,  and  the  counsel 
on  both  sides  have  addressed  the  jury,  the  judge  sums  up  the 
case.  He  should  marshal  the  facts  so  as  to  make  them  clear 
to  the  jury.  If  there  be  no  evidence  to  go  to  the  jury  on  any 
issue,  he  should  withdraw  that  issue  from  the  jury  and  rule 
against  the  party  on  whom  the  burden  of  proving  that  issue 
lay.  If,  however,  there  be  conflicting  evidence,  on  which 
the  jury  might  reasonably  find  a  verdict  either  way,  he  should 
not  stop  the  case  ;  he  must  leave  the  issue  to  the  jury.  He 
may,  if  he  thinks  fit,  state  his  opinion  on  the  matter.  But 
the  jury  is  not  bound  to  adopt  his  view  as  to  any  question 
of  fact.  They  are  bound  to  accept  the  law  as  laid  down  by 
him,  but  it  is  for  them  to  determine  the  issues  of  fact 
according  to  their  own  opinion  of  the  evidence  given  before 
them,  even  though  it  may  be  contrary  to  the  o])inion  which 
the  judge  has  just  expressed. 

The  judge  may  either  leave  the  jury  to  return  a  general 


1  Sec   pott.   pp.  1S32,  13.33. 

2  Luckrft   V.    Wood   (1908),   21    Times   L.    R.    G17  ;  Montejiore  v.  Menday   Motor 
Co.,  [1918]  2  K.  n,  241  ;  and  see  Connolly  v.  Coimimem'  Cordage  fi>.(19U3),89  L.T.347. 

3  Order  XXVIII.,  rr.  1,  6,  12.  " 
«  Order  XVI.,  r.   12. 
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verdict  for  the  plaintiff  or  for  the  defendant,  or  ask  them  to 
answer  certain  specific  questions  ;  in  the  latter  case  it  will  be 
for  the  judge  to  determine  subsequently  what  is  the  legal 
result  of  their  findings.  If  either  party  desires  that  any 
other  question  should  be  left  to  the  jury  besides  those  which 
the  judge  is  proposing  to  leave,  he  should  ask  the  judge  to 
put  that  question  also  to  the  jury  before  their  verdict  is 
given/  Once  the  jury  has  given  a  general  verdict,  the  judge 
is  not  entitled  to  ask  them  any  further  question.^ 

In  a  civil  case  it  is  not  necessary,  as  it  is  in  a  criminal 
prosecution,  for  either  party  to  establish  any  fact  beyond 
reasonable  doubt ;  a  preponderance  of  probal)ility  will 
be  sufficient ;  and,  except  in  the  case  of  breach  of  promise 
of  marriage,^  corroboration  is  never  absolutely  required  in 
civil  cases,  though,  of  course,  the  fact  that  corroborative 
evidence  could  have  been  easily  obtained  and  is  not  pro- 
duced will  be  a  most  important  point  for  the-  jury  to  con- 
sider. 

If  the  jury  are  in  favour  of  the  plaintiff,  or  of  the  defen- 
dant on  a  counterclaim,  they  must  also  assess  the  damages. 
In  arriving  at  the  amount,  the  jury  must  not  have  xegard  to 
any  question  of  costs  ;  that  is  a  matter  for  the  judge.  And 
they  must  not  be  informed  that  any  money  has  been  paid  into 
court.''  Where  the  plaintiff's  demand  is  liquidated,  the  jury 
determine  the  amount  to  which  he  is  entitled  by  mere  arith- 
metic, or  according  to  a  scale  of  charges  or  some  other  accepted 
rate  or  percentage.  Where,  however,  the  damages  are 
unliquidated,  the  jury  have  a  freer  hand:  they  may  give  the 
plaintiff  either  "contemptuous,"  "nominal,"  or  "substan- 
tial "  damages  ;  in  some  cases  they  may  award  "vindictive  " 
damages.  The  princi]3les  which  govern  the  assessment  of 
damages  and  determine  the  "measure  of  damages,"  as  it  is 
called,  are  discussed  in  the  next  chapter. 

Where  the  cause  of  action  is  continuing  (as  in  cases  of 
nuisance,  non-repair,  or  continuing  trespass),  the  jury  must 

1  Weiser  v.    Segar,   [1904]   W.   N.    93. 

3  Arnold  V.  Jefre>/s,ll'-jn]  1  K.  B.  .512. 

»  Evidence  Further  Amendment  Act,  1869  (32  &  83  Vict.  c.  G8),  s.  2. 

*  Order  XXII.,  r.   22. 
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assess  the  damagc^s  down  to  the  time  of  assessment ;  ^  and 
the  phiintiff  can  In-ing  a  second  action  for  any  subsequent 
damage,  if  it  continues.  But  where  the  cause  of  action 
consists  of  one  isohited  act  or  omission  {e.ff.,  one  assault, 
one  lihel,  or  one  piece  of  negligence),  the  jury  must  assess 
the  damages  once  for  all.  No  fresh  action  can  as  a  rule  be 
brought  for  any  subsequent  damage ;  hence  the  jury  must 
now  take  into  their  consideration  every  loss  which  will 
naturally  result  in  the  future  from  the  defendant's  conduct, 
though  they  must  not  speculate  on  mere  contingencies.- 

As  soon  as  the  verdict  has  been  returned,  the  counsel  for 
the  successful  party  asks  for  judgment.  Sometimes,  if  there 
are  important  legal  questions  raised,  the  judge  does  not  give 
judgment  at  once,  but  reserves  the  matter  for"  further  con- 
sideration "  at  a  later  date.^  As  a  rule,  however,  the  judge 
gives  judgment  then  and  there,  according  to  the  findings  of 
the  jury. 

If  the  jury  have  awarded  the  plaintiff  damages,  judgment 
will  be  given  for  the  plaintiff  for  the  amount  so  awarded — 
unless,  indeed,  the  defendant  had  the  foresight  to  pay  at  least 
that  amount  into  court,  in  which  case  judgment  will  be  given 
for  the  defendant,  and  the  judge  may  order  the  difference,  if 
any,  to  be  paid  out  of  court  to  him.'*  If,  however,  the  sum 
paid  into  court  be  less  than  the  amount  of  the  verdict,  the 
judge  will  order  that  sum  to  be  paid  out  of  court  to  the 
plaintiff.  If  the  jury  find  a  verdict  for  a  larger  amount 
than  that  claimed  on  the  writ,  judgment  cannot  be  given  for 
that  larger  amount  without  an  amendment  of  the  record ; 
the  judge,  however,  has  ])ower  to  make  such  amendment  if 

^  In  aiiacli'jii,  however,  for  tin;  iccuvery  of  land  the  jury  may  award  thephiiutiff  mesne 
profits  from  the  date  of  the  defendant's  entry  till  possession  of  the  premises  be 
redelivered  to  the  plaintiff  {Southport  Tramvayx  Co.  v.  Gandy.  [18!t7]  2  Q.  B. 
66).  And  in  an  action  of  detinue  the  jury  may  give  damages  for  the  wrongful 
detention  until  the  property  detained  be  restored  to  the  plaintiff  (per  Bowen, 
L.  J.,  in  Serrao  v.  NoeL  (1885).   15  Q.   B.  D.   at  p.  559). 

-  Lambkin  v.  S.  E.  Ry.  Co.  (1880),  5  App.  Gas.  352  ;  Tunniclife,  ^c,  Ltd. 
T.  West  Leujh  Colliery  Co.,  [I'JUG]  2  Oh.  22  ;  [1908]  A.  C.  27  ;  George  D. 
Emery  Co.  v.  Welh.  \  l'JO()]  A.  C.  at  p.  525. 

'^  Judicature  Act,  1890  (53  &  54  Vict,  c.  44),  s.  2. 

*  Gray  v.  Bartholomew,  [189.^]  1  Q.  B.  209.  There  is  one  exception  to  this, 
viz.  where  the  defendant  has  paid  money  into  court  with  a  plea  undex  Lord 
Campbell's  Libel  Act,  1813,  and  has  failed  to  prove  ths  rest  of  his  plea  :  Dumi 
V.  Devon  Newspaper  Co.,  [1895]  1  Q.  B.  211.  n.  ;  Oxley  v.  Wilket.  [1898j  2 
Q.  B.  56. 
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he  think  fit.^  If  a  counterclaim  has  been  pleaded  and  the 
plaintiff  has  recovered  so  much  on  his  claim,  and  the  defen- 
dant so  much  on  his  counterclaim,  only  one  judgment  will, 
as  a  rule,  be  given ;  that  will  be  in  favour  of  the  party  who 
has  recovered  the  larger  amount,  and  merely  for  the  balance 
of  it  after  deducting  the  lesser  amount  from  it.^ 

A  trial  by  a  judge  alone  or  before  an  official  or  a  special 
referee  is  conducted  in  the  same  manner,  as  nearly  as  circum- 
stances will  admit,  as  a  trial  by  judge  and  jury ;  but  the 
ceremony  of  opening  the  pleadings  is  omitted. 

Costs. 

Now  frequently  follows  a  discussion  as  to  the  costs  of  the  action.  The 
right  of  the  successful  party  to  be  compensated  by  his  opponent  for  the 
expense  to  which  he  has  been  put  by  the  litigation  now  depends  on  two 
questions  : — 

Was  the  action  tried  by  a  judge  with  a  jury,  or  by  a  judge  alone  ? 

Was  the  action  of  such  a  kind  that  it  could  have  been  commenced  in  the 
county  court  ? 

If  the  action  be  tried  by  a  judge  alone,  he  has  full  power  to  deal  with  the 
costs  as  in  his  discretion  he  deems  right  ;  but  he  must  exercise  his  discre- 
tion judicially.  He  generally  deals  expressly  with  the  costs  in  his  judgment. 
If  he  does  not,  the  counsel  for  the  successful  party  should  ask  for  them. 

If,  however,  the  action  be  tried  by  a  judge  with  a  jury,  the  right  of 
the  successful  party  to  his  costs  will  largely  depend  on  whether  the  action 
could  or  could  not  have  been  tried  in  the  county  court.  If  the  action  was 
of  such  a  kind  that  it  could  not  be  commenced  in  the  county  court  ^ 
(e.g.,  if  it  was  an  action  of  breach  of  promise  of  marriage,  libel,  slander,  or 
seduction),  a  verdict  for  any  amount,  however  small,  will  carry  costs  unless 
the  judge  before  whom  such  action  is  tried,  or  the  Court,  "  shall  for 
good  cause  otherwise  order."  "*  Hence,  however  small  the  verdict  in  the 
plaintiff's  favour  may  be,  his  counsel  need  not  ask  for  costs  ;  the  plaintiff 
will  have  the  general  costs  of  the  action,  if  nothing  be  said.^  It  is  for  the 
defendant's  counsel  in  such  a  case  to  apply  to  the  judge,  as  soon  as  the 
verdict  is  given,  for  an  order  depriving  the  plaintiff  of  his  costs.  As  a 
rule,  such  an  order  will  only  be   made  where   "  contemptuous  "  daniages, 


1  Order  XXVIII.,  r.  1  ;   Beckett  v.  Beckett,  [1901]  P.  85. 

2  Order  XXI.,  r.  17. 

3  See  ante,  pp.   1030—1032. 

4  Order  LXV.,  r.  1.     See  lipid,  Hewitt  Ji'  Co.  v.  Jo.^eph,  [1918]  A.C.  717. 

5  There  is  an  exception  to  this  rule.  By  section  1  of  the  Slander  of  Women  Act., 
1891  (54  &  55  Vict.  c.  51),  in  any  action  for  words  spoken  and  made  actionablo 
by  that  Act,  "  a  plaintiff  shall  not  recover  more  costs  than  damages,  unless  the 
judge  shall  certify  that  there  was  reasonable  ground  for  bringing  the  action." 
Uence  in  this  case  it  is  necessary  for  the  plaintiff's  counsel  to  ask  for  a  certifi- 
cate, unless  the  verdict  is  so  large  that  it  clearly  exceeds  the  amount  at  which 
the  costs  of  the  action  will  be  taxed. 
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such  as  a  farthings  or  a  shilling,  have  been  given,  and  not  always  then. 
There  must  be  some  good  "  cause,"  besides  the  sinallness  of  the  damages, 
to  give  the  judge  jurisdiction  to  make  such  an  order  ;  something  either  in 
tiie  conduct  of  the  parties  or  in  the  facts  of  tlie  case  which,  in  spite  of  the 
finding  of  the  jury,  makes  it  more  just  that  the  costs  should  not  follow  the 
event.*  A  successful  defendant  may  also  be  deprived  of  his  costs  if  there 
be  a  good  cause.  But  he  cannot  be  made  to  pay  the  whole  costs  of  the 
action  under  any  circumstances. 

But  if  the  action  be  of  a  class  which  can  be  commenced  in  a  county 
court,  the  provisions  of  the  County  Courts  Acts^  apply,  aud  a  verdict  for 
a  small  amount  will  not  carry  costs.  If  the  action  was  founded  on  contract, 
and  the  plaintiff  recovers  less  than  £20,  he  will  be  entitle!  to  no  costs 
whatever;  if  he  recovers  £20  or  more  but  less  than  £100,  he  will  be 
entitled  to  county  court  costs  only  ;  if  he  recovers  exactly  £100  he  will  be 
entitled  to  county  court  costs  only — unless  in  each  of  these  three  cases  a 
judge  of  the  High  Court  certifies  that  there  was  sufficient  reason  for  bring- 
ing the  action  in  that  court  or  makes  a  special  order  as  to  costs.  If,  how- 
ever, the  plaintiff  within  twenty-one  days  after  service  of  the  writ,  or  such 
further  time  as  may  be  allowed,  obtain  an  order  under  Order  XIV.  to  enter 
judgment  for  £20  or  upwards,  he  will  be  entitled  to  High  Court  costs.  If 
the  action  was  founded  on  tort,  and  the  plaintiff  recovers  less  than  £10,  he 
will  be  entitled  to  no  costs  whatever;  if  he  recovers  £10  or  more,  but  less 
than  £20,  he  will  be  entitled  to  county  court  costs  only — unless  a  judge  of 
the  High  Court  certifies  that  there  was  sufficient  reason  for  bringing  the 
action  in  that  court,  or  makes  a  special  order  as  to  costs.^  In  all  the  above 
cases,  therefore  (excepting  the  case  of  a  judgment  under  Order  XIY.),  it  is 
the  duty  of  the  plaintiff's  counsel  to  apply  to  the  judge  for  such  a  certifi- 
cate or  special  order  before  judgment  is  entered ;  and  such  special  order 
as  to  costs  can  only  be  made  "  for  good  cause." 

And  generally,  whatever  the  nature  of  the  action  may  be,  it  may  be 
necessary  for  counsel  before  judgment  is  entered  to  ask  for  any  special  costs, 
such  as  the  costs  of  a  special  jury,  of  a  commission  to  take  evidence  abroad, 
of  photographic  copies  of  any  document,  or  any  costs  reserved  to  be  dis- 
posed of  at  the  trial.  The  party  who  has  incurred  these  costs  will  have  to 
bear  them,  unless  the  judge  at  the  trial  makes  an  order  for  their  allowance 
on  taxation.  Counsel  for  the  unsuccessful  party,  if  he  thinks  of  appealing, 
should  also,  at  this  stage,  ask  for  a  stay  of  execution  ;  for  an  appeal  does 
not  operate  as  a  stay  of  execution  or  of  other  proceedings  under  the  decision 
appealed  from,  except  so  far  as  may  be  ordered,  and  no  intermediate  act  or 
procoedinir  will  be  invalidated,  except  so  far  as  the  Court  appealed  from  may 
direct.*  Stay  of  execution  is  generally  granted,  if  at  all,  on  the  terms  that 
a  sura  of  money  be  brought  into  court  and  notice  of  appeal  given  within  so 
many  days. 

*  Jonex  V.  Curling  (1884),  13  Q.  B.  D.  262.  Further,  as  to  what  is  "  gooil  cause,"  see 
Odtjers  on  IMciding  and  Practice,  Sth  ed..  p.  868  et  xeq. 

*  County  Courts  Act,  1888  (.■>!  &  ."52  V" ict.  c.  43),  s.  116,  as  amended  by  County  Courts 
.\ct,  1903  (3  Edw.  VII.  c.  42).  s.  3.  '  " 

*  rtal  V.  .\fa,i  (18!)'*),  1.^  Times  L.  R.  307. 

*  Order  Ltlll.,  r.  IG. 


Chapter  XXi. 

DAMAGES    AND    THE    MEASURE    OF    DAMAGES. 

I.  General  Principles. 

*'  The  assessment  of  damages  is  peculiarly  the  province  of 
the  jmy."  ^  But  the  law  lays  down  certain  rules  to  guide 
them  in  this  duty,  and  also  defines  what  matters  they  may 
and  what  matters  they  may  not  take  into  their  consideration 
in  so  doing. 

The  first  great  principle  is,  of  course,  "  that  a  plaintiff  is 
entitled  to  recover  by  way  of  damages  all  that  at  the  com- 
mencement of  the  suit  he  has  lost  through  the  wrongful  act 
for  which  the  defendant  is  sued."  ^  Nor  is  the  plaintiff  always 
limited  to  what  he  has  lost  at  the  commencement  of  the  suit ; 
he  can  in  some  cases  recover  for  future  loss  which  it  is  clear 
he  must  sustain,  though  not  for  any  speculative  or  problema- 
tical loss  which  he  may  or  may  not  incur.  In  such  cases  the 
*'  plaintiff  must  recover  once  for  all,  by  one  and  the  same 
action,  all  damage,  past,  present  and  future,  resulting  from 
one  and  the  same  cause  of  action."  ^  The  plaintiff  is  entitled 
to  be  placed  in  the  same  position  as  if  the  contract  had  not 
been  broken  or  the  tort  had  never  been  committed.  But  this 
principle  is  at  once  qualified  and  restricted  by  a  second  rule, 
that  a  defendant  is  not  liable  to  compensate  the  plaintiff  for 
any  damage  which  he  did  not  in  fact  contemplate,  or  which 
he  could  not  be  expected  as  a  reasonable  man  to  contemplate, 
at  the  time  when  he  did  the  act.  Such  damage  is  said  to  be 
too  remote  to  be  taken  into  consideration  by  a  jury,  for  it  is 
not  the  direct  result  of  the  defendant's  conduct. 

In  certain  cases,  however,  other  matters  may  be  taken  into 

1  Per  cur.  in  Davis  v.  Shepstane  (1886),   11  App.   Gas.  at  p.   191. 

2  Per  Lord  Denman,  C.  J.,  in  EunUle  v.  Little  (1844),  6  Q.  B.  at  p.   178. 

3  Per  Manisty,  J.,  in  Lamb  v.  Walker  (1878),  3  Q.  B.  D.  at  p.  395  ;  but  sea 
Darley  Main  Colliery  Co.  v.  Mitchell  (1886),  11  App.  Gas.  127,  and  post,Y>p.  1323, 
1324. 
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consideration  in  assessing  the  amount  of  damages  to  be 
awarded.  Surrounding  circumstances,  such  as  the  relation 
between  the  parties,  spite  or  ill-will,  the  unfeeling  conduct  of 
the  defendant,  are  allowed  to  weigh  with  the  jury.  In  such 
cases,  "damages  are  designed  not  only  as  a  satisfaction  to  the 
injured  person,  but  likewise  as  a  punishment  to  the  guilty,  to 
deter  from  any  such  proceeding  for  the  future,  and  as  a  proof 
of  the  detestation  of  the  jury  to  the  action  itself."  ^ 

The  leading  rules  which  now  govern  damages  in  England 
may  be  stated  thus  : — 

1.  In  certain  actions,  such  as  libel,  slander,  seduction  and 
breach  of  promise  of  marriage,  the  jury  is  permitted  to 
award  vindictive  damages  in  excess  of  the  amount  which 
would  adequately  compensate  the  plaintiff  for  all  injury 
inflicted.^' 

2.  In  all  other  actions  the  damages  are  limited  to  the  loss 
which  the  plaintiff  has  actually  sustained.  Indeed,  it  often 
happens  that  the  jury  is  not  permitted  to  award  the  successful 
plaintiff  full  compensation  for  the  whole  of  such  loss.  They 
may  only  compensate  him  for — 

(i.)  Any  damage  which  is  the  natural  or  the  probable  con- 
sequence of  an  act  such  as  that  done  by  the  defendant, 
whether  the  defendant  contemplated  such  a  consequence  or 
not. 

(ii.)  Any  damage  which  the  defendant  did  in  fact 
contemi)late — 

(a)  at  the  time  when  he  entered  into  the  contract  as  a 

natural  or  probable  consequence  of  a  breach  of  that 

contract ; 

ih)  at  the  time  when  he  committed  the  tort  as  a  natural 

or  probable  consequence  of  such  tort. 

(iii.)  Any  damage   which  is  the  probable  result  of  the 

defendant's  act,  provided  that,  whenever  the  probal)ility  of 

such  a  result  ensuing  depends  upon  the  special  circumstances 

of  tlic  particular  case,  the  defendant  will  not  be  liable  to 

1  Per  Pratt,  C.  J.,  in  WUkes  v.  Wood  (1763),  ID  St.  Tr.  at  p.  1167. 
*  See  pott,  pp.  12'J0,  1318. 


GENERAL    PRINCIPLES.  1283 

compensate  the  plaintiff  for  such  result,  unless  he  had  notice 
of  such  special  circumstances  at  the  time  of  his  {(i)  making 
the  contract,  (h)  committing  the  tort. 

3.  All  other  damage  which  the  plaintiff  may  have  sus- 
tained the  judge  will  exclude  from  the  consideration  of  the 
jury  as  heing  too  remote. 

By  "  natural  consequence  "  is  meant  such  a  result  as  must 
follow  from  the  defendant's  act  in  the  ordinary  course  of 
nature,  in  short,  a  consequence  which  is  physically  necessary. 
By  ''probable  consequence"  is  meant  such  a  consequence  as, 
human  nature  being  w^hat  it  is,  usually  follows  from  such  an 
act  as  the  defendant's,  or  so  frequently  follows  that  a  person 
of  ordinary  intelligence  and  foresight  would  reasonably 
anticipate  such  a  result,  if  he  thought  about  the  matter 
at  all.' 

At  first  sight  it  seems  strange  that  a  jury  should  be  allowed  to  award  a 
plaintiff  compensation  in  excess  of  any  damage  which  he  has  actually  sus- 
tained, still  more  so  that  a  jury  should  be  directed  to  do  this  "  as  a 
punishment  to  the  guilty  "  and  "to  deter  from  any  such  proceeding  for  the 
future."  -  By  jjermitting  this,  is  not  our  law  employing  a  civil  action  to 
do  the  work  of  an  indictment  ?  It  is  the  object  of  criminal,  not  civil,  pro- 
ceedings to  punish  the  offender,  and  to  prevent  any  repetition  of  the 
offence.  From  time  to  time,  indeed,  very  various  principles  of  assessing 
damages  have  been  adopted,  and  it  may  be  questioned  whether  we  have 
yet  attained  in  England  to  any  very  logical  principle,  or  to  any  completely 
satisfactory  rule. 

At  first,  no  doubt,  a  civil  action  was  but  a  substitute  for  private 
vengeance.  The  law  no  longer  permitted  the  person  injured  to  redress 
his  grievance  himself  :  the  law  took  upon  itself  to  determine  the  amount 
of  compensation  which  the  plaintiff  should  receive  ;  but  it  was  for  that 
very  reason  careful  to  give  him  about  as  much  as  he  would  have  exacted 
liimself  if  he  had  been  allowed  a  free  hand.  Take,  for  instance,  the  action 
of  theft  at  Rome.  If  the  thief  was  caught  in  the  act,  or  on  the  spot  {fiir 
lua/iifesfus),  the  owner  of  the  thing  stolen  might,  under  the  early  law  of 
the  XII.  Tables,  scourge  the  thief  ;  and  if  he  were  a  freeman,  might  seU 

1  It  is  submitted  that,  if  these  words  are  thus  restricted,  the  paragraphs  num- 
bered (i.),  (ii.),  (iii.)  above  correctly  state  what  is  left  of  the  three  rules  in  Hadley 
V.  Baxendale  (1854),  9  Exch.  341,  after  the  minute  criticism  which  they  have 
received  in  the  judgments  in  manj^  subsequent  cases,  and  notably  in  The  British 
Columbia  San-  Mill  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499  ;  Home  v.  Midland 
Rij.  C(>.  (lS7;i).  L.  K.  S  C.  P.  IBl.  1H7;  IJu.rmdale  v.  L.  C.  .V  b.  Ilu.  C.  ^i-'^^}, 
L.  R.  10  Ex.  35  ;  Sanulers  v.  Stv4irt  (1876),  1  C.  P.  D.  326  ;  Hydraulic,  ^'c, 
Co.  v.  McEafie  (1878),  4  Q.  B.  D.  670  ;  Grehert-Borgnis  v.  Nugent  (1885),  15 
Q.  B.  D.  85  ;  Havimond  v.  Bussey  (1887),  20  Q.  B.  D.  79  ;  and  Mmvbray  v. 
Merryweather,  [1895]  2  Q.  B.  640. 

2  See  the  language  of  Pratt,  0.  J.,  cited  oq  last  page. 

B.C.L. VOL.    II.  40 


1284  DAMAGES    AND    THE    MEASURE    OF    DAMAGES. 

him  as  a  slave  ;  or  if  he  were  a  slave,  mi<;ht  kill  him.  But  Ijefore  the  time 
of  Gains  it  was  felt  that  such  a  punishment  was  too  severe  ;  and  the 
pnetor's  edict  established  that  the  thief  must  return  the  property  to  the 
owner,  and  also  pay  him  four  times  its  value.  But  if  the  thief  was  not 
taken  in  the  act,  or  on  the  spot,  then  the  XII.  Tables  enacted  that  he 
must  return  the  thiuir  which  he  had  stolen,  and  pay  the  owner  in  additi(Mi 
twice  its  value.  In  either  case  the  penalty  imposed  was  far  in  excess  of  the 
loss  which  the  plaintiff  had  actually  sustained,  so  that  it  was  a  benefit 
pecuniarily  to  an  ancient  Roman  to  have  his  chattels  purloined.  Note  also 
the  distinction  between  the  peuijjties  paid  by  the  manifest  and  the  non- 
manifest  thief.  Both  these  incidents  show  clearly  that  the  measure  of 
<lama,£?(s  w.is  fixed  solely  with  a  regard  to  the  feelings  which  might  be 
expected  to  actuate  an  owner  of  property  wlio  was  wreaking  his  vengeance 
on  a  detected  thief .^ 

Traces  of  the  same  policy  linger  in  our  own  land  laws.  A  tenant  who 
does  not  deliver  up  possession  of  his  holding  in  obedience  to  a  notice  to 
(juit  must,  by  the  statute  11  Geo.  II.  c.  19,  s.  18,  pay  his  landlord  double 
rent ;  if  he  holds  over  after  the  expiration  of  his  term,  he  must,  under  the 
statute  4  Geo.  II.  c.  28,  s.  1,  pay  his  landlord  double  the  value  of  his 
holding.  Then,  again,  by  s.  209  of  the  Common  Law  Procedure  Act. 
1852,  a  tenant  who  does  not  "  forthwith  "  inform  his  landlord  that  he  has 
been  served  with  a  writ  in  ejectment  forfeits  three  years'  rent.  And  it 
would  seem  that  the  tenant  must  pay  this  arbitrary  sura  even  though  his 
landlord  had  already  had  notice  from  the  plaintiff's  solicitors  that  such  an 
action  was  threatened.  So,  under  the  statute  2  Will.  &  Mary,  sess.  1,  c.  .'), 
ss.  3,  4,  he  who  breaks  a  pound  and  rescues  goods  therefrom  must  pay 
treble  damages  and  treble  costs,  without  proof  of  any  special  dama(.'L' 
suffered  by  the  plaintiff  ;  *  and  yet  it  has  been  held  that  such  a  proceeding 
is  not  a  penal  action.^  In  all  these  cases  it  is  clear  that  our  law  has 
regard  mainly,  if  not  solely,  to  the  injured  feelings  of  the  plaintiff,  and 
makes  no  attempt  to  accurately  assess  the  damage  which  the  defendant's 
act  has  really  caused. 

Then,  as  society  advanced,  men  began  to  see  that  this  was  not  quite  fair  to 
the  defendant ;  and  the  next  stage,  apparently,  was  to  let  the  parties,  if  they 
would,  assess  the  damages  beforehand,  and  settle  what  would  be  the  proper 
sum  to  be  paid  in  each  event.  This  sounds  fairer,  no  doubt,  because  each 
party  has  a  voice  in  the  matter.  But  in  most  cases  the  apparent  fairness 
of  this  method  is  illusory.  Borrower  and  lender  are  not  really  on  equal 
terms  ;  nor  sometimes  are  landlord  and  tenant.  If  a  tenant  is  really 
anxious  to  take  a  particular  farm,  he  will  often  sign  a  lease  containing  the 
most  stringent  conditions,  and  agree  to  pay  £1,000  as  liquidated  damages 
in  case  he  breaks  any  one  of  them.  And  in  former  days  he  would  have 
been  compelled  to  pay  the  £1,000,  though  the  loss  resulting  from  his 
breach  to  the  landlord  wa«  less  than  half  a  crown.     So,  too,  under  the 

^   This  is,  indeed,  exf)reS8ly  admitted  by  Justinian:   Inst.  iv.  4.  7. 

*   AV////>  V.  Chrigtiiiax  (l.H!»8).  7',*  li.  T.  2.3.3. 

»   Cattlpmun  v.  Ifirh^  (1S4l'),  2  Moo.  .S:  K.  422. 


GENERAL    PRINCIPLES.  1285 

Tudors  and  the  Stuarts,  it  was  the  regular  and  customary  thing  for  a  man 
who  was  borrowing' £500  for  six  months  solemnly  to  enter  into  a  bond  under 
seal  for  £1,000.  And  if  he  failed  to  pay  back  the  £500  on  the  last  day  of 
the  six  months,  he  was  liable  to  pay  the  full  £1,000.  It  was  not  regarded 
as  at  all  extortionate  for  the  creditor  to  insist  on  cent,  per  cent,  if  his 
debtor  was  one  day  behindhand  in  paying  the  debt.  And  this  remained  the 
law  till  the  days  of  Queen  Anne  (4  &  5  Anne,  c.  16)  ;  for  the  boiTower,  it 
was  urged,  had  expressly  agreed  to  those  terms.  But  now  the  tendency  is 
to  go  to  the  opposite  extreme  ;  our  law,  or  rather  our  legislature,  is  almost 
too  prone  to  allow  persons  in  default  to  slip  out  of  their  contracts. 

Xext,  moral  considerations  intervened.  In  some  cases,  it  was  felt  the 
plaintiff  had  a  right  to  be  angry,  and  to  exact  the  uttermost  farthing ;  but 
in  others,  e.g.,  where  the  injury  was  done  unintentionally,  he  ought  to  be 
reasonable  and  moderate  his  indignation.  And  so  the  practice  arose 
of  not  looking  solely  at  the  plaintiff's  injured  feelings,  but  of  considering 
also  the  defendant's  conduct  in  the  matter.  If  he  had  acted  wantonly, 
callously  or  brutally,  he  ought,  it  was  thought,  to  pay  the  plaintiff  more 
damages  than  if  he  had  behaved  like  a  gentleman,  although  in  both  cases 
the  actual  pecuniary  loss  sustained  by  the  plaintiff  would  be  identical.  In 
other  words,  the  damages  are  to  be  meted  out  according  to  the  feeling  of 
annoyance  and  indignation  which  a  reasonable  plaintiff  would  properly 
feel  at  being  so  treated.  We  still  have  such  considerations  urged  on  a  jury 
in  actions  for  breach  of  promise  of  marriage.  The  plaintiff  has  lost  a 
marriage  which  was  worth,  say,  £1,000  to  her.  If  the  defendant  acted 
with  proper  feeling  and  decorum  when  he  broke  off  the  engagement,  the 
jury  would  find  a  verdict  for  just  the  £1,000.  If,  however,  he  acted 
harshly  and  selfishly,  with  no  regard  to  the  girl's  feehngs,  he  may  have  to  pay 
£1,200.  If.  again,  he  is  foolish  enough  to  make  any  imputation  on  the 
lady's  character  which  he  fails  to  prove,  then  the  damages  will  probably 
rise  to  £2,000.  In  other  words,  the  lady  benefits  pecuniarily  because  the 
man  to  whom  she  was  once  engaged  is  a  brute,  whereas  she  ought  really  to 
receive  less  compensation  for  such  a  happy  escape. 

So,  too,  a  plaintiff  who  has  been  induced  to  enter  into  a  contract  by  means 
of  a  deliberate  fraudulent  misstatement  generally  recovers  more  damages 
than  he  would  if  the  misrepresentation  was  made  innocently,  although  the 
injury  done  to  him  is  the  same  in  either  case.  In  the  latter  case,  as  a  rule, 
he  can  only  get  the  contract  rescinded.  A  similar  instance  is  cited  in  the 
Digest.  If  Titius  let  pasture  land  on  which  grew  poisonous  or  injurious 
herbs,  and  his  tenant's  cows  ate  the  herbs  and  died  m  consequence,  then, 
if  Titius  did  not  know  such  herbs  were  there,  he  was  bound  merely  to 
remit  the  rent ;  but  if  he  did  know  it.  he  had  to  pay  in  addition  the  value 
of  the  cows  and  all  other  damage  which  his  tenant  had  sustamed  (D.  19,  2, 
19,  1).  By  the  law  of  England,  it  is  conceived,  no  action  would  lie  in 
either  case  unless  there  was  some  express  warranty.  But  we  have  a 
precisely  similar  rule  in  cases  of  underground  ti-espass  into  the  coal  mine 
of  an  adjoining  owner.  There  the  measure  of  damages  is  the  actual  value 
at  the  pit's  .mouth  of  the  coal  wrongfully  abstracted,  after  deducting,  in 
t!ie  case  of   accidental  trespass,  the  cost  of  severance  and  "  bringing  to 

40—2   ^ 
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bank,  "  but  in  tiio  case  of  deliberate  trespass  the  cost  of  briii,<«:ing  to  bank 
only,  nothing  being  allowed  for  "getting"  the  ooal ;  ^  yet  the  plaintitf's 
loss  is  the  same  whether  the  trespass  was  deliberate  or  accidental.  Why 
should  he  benefit  because  the  defendant  intended  to  do  wrong  ?  In 
many  classes  of  action  l)esides  those  already  mentioned  {e.g.,  libel, 
slander,  false  imprisonment,  malicious  prosecution,  seduction,  etc.)  the 
plaintiff  is  allowed  to  recover  additional  damages,  over  and  above  his 
real  loss,  because  the  defendant  acted  recklessly,  dishonestly,  or  mali- 
ciously ;  and  this  will  always  be  the  case  so  long  as  damages  are  assessed 
by  a  jury. 

Now  let  us  leave  out  of  account  all  these  cases  in  which  vindictive 
damages  may  be  awarded,  and  confine  our  attention  to  the  unimpassioned 
inquiry  :  By  what  principles  should  the  jury  be  guided  in  assessing  the 
loss  which  the  plaintiff  has,  in  fact,  sustained  as  the  result  of  the  defen- 
dant's act  ?  In  cases  of  injury  to  the  person  or  to  the  reputation  of 
the  plaintiff,  there  is  often  no  pecuniary  loss  at  all;  yet  it  is  clearly 
right  that  the  defendant  sliould  recompense  the  plaintiff  for  the  insult, 
the  indiguity,  and  the  pain  caused  by  a  gross  libel  or  a  public  assault, 
or  by  being  marched  through  the  streets  in  custody.  In  all  such  cases 
the  jury  may  compensate  the  plaintiff  for  injured  feelings  and  for  wounded 
pride  ;  for  this  is  clearly  part  of  the  damage.  But  in  actions  for  breach 
of  contract,  or  for  injury  to  property,  our  law  is  much  more  niggardly, 
and  seldom  allows  a  plaintiff  a  full  recompense  for  his  loss.  Conse- 
quential damage,  though  in  fact  sustained,  is  frequently  excluded  as 
lemote.  Thus,  if  a  man  promises  to  lend  me  a  certain  sum  of  money 
on  a  certain  day,  and  I  make  all  my  arrangements,  relying  on  that  promise, 
I  can  recover  only  nominal  damages  at  the  most,  if  he  breaks  his  word, 
though  the  injury  to  my  credit  be  enormous,  and  my  actual  pecuniary  loss 
considerable. - 

And  even  in  assessing  the  actual  value  of  the  property  injured  or  not 
delivered,  the  law  too  strictly  adheres  to  the  principle  of  market  value. 
If  a  man  breaks  in  pieces  a  gold  watch  which  the  Duke  of  Wellington 
gave  to  my  grandfather,  is  he  to  pay  me  merely  the  second-hand  price 
of  any  other  similar  old  watch  ?  Am  I  to  be  allowed  nothing  for  the 
-•special  value  which  I  attached  to  that  watch  because  of  its  history  and 
associations  ?  It  does  not  matter  to  me  whether  the  defendant  knew 
its  history  or  not ;  I  did,  and  I  have  lost  it.  I  would  not  iiave  sold  it  for 
£100.  Can  I  claim,  therefore,  that  the  market  value  of  that  particular 
watch  is  £100?  The  judge  would  probably  call  that  "a  fancy  value," 
and  allow  the  history  of  the  watch  to  affect  the  damages  only  so  far  as 
experts  called  before  him  could  swear  that  it  would  have  enhanced  the 
selling  price  of  the  watch  at  an  auction.  On  the  other  hand,  in  some 
cases  the  plaintiff  maybe  able  to  replace  ^more  cheaply  than  anyone  else 

1  Martin  v.  Porter  (1839),  5  M.  &  W.  351  ;  Ecclesiastical  Commissionert  v. 
N.E.  liy.  Co.  (1877),  4  Ch.  D.  845  ;  and  see  Phillips  v.  Homfray,  [1892J  1  Ch. 
465. 

2  See  the  remarks  of  Jessel,  M.  R..  in  Wallis  v.  Smith  (1882),  21  Ch.  D.  at 
p.  257,  and  post,  p.  I.SOr.. 
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the  goods  which  have  beea  destroyed  through  the  negligence  or  mis- 
conduct of  the  defendant  ;  it  may  be  his  trade  to  manufacture  such  goods. 
Xevertheless,  our  law  declares  that  the  measure  of  damages  in  such  a  case 
is  not  the  sum  which  it  would  cost  the  plaintiff  to  manufacture  other 
similar  goods  in  the  place  of  those  destroyed,  but  the  price  for  which  the 
plaintiff  could  have  sold  the  goo  is  in  the  retail  market  on  the  day  on  which 
they  were  destroyed.  ^ 

Yet,  of  course,  there  are  cases  in  which  special  circumstances  are  allowed 
to  increase  the  value  of  the  article  removed  or  injured.  That  article  may 
have  a  special  value  as  being  one  of  a  set,  and  the  value  of  the  set  as  a 
whole  may  be  reduced  by  much  more  than  the  market  price  of  the  one 
article,  e.g.,  one  volume  out  of  a  complete  edition  ;  one  dish  out  of  a 
Dresden  dinner  service  ;  one  horse  out  of  a  pair  used  to  running  in 
harness  together.  In  each  of  these  cases  the  defendant  must  pay  for  the 
diminished  value  of  the  complete  set  or  pair.  This  was  so  also  in  Rome.^ 
So,  too,  a  trespasser  in  A.'s  coal  mine  will  be  liable  not  only  for  the  coal 
which  he  has  removed,  but  also  for  the  coal  which  he  has  rendered  less 
valuable  by  his  unskilful  working.^  But  we  do  not  go  so  far  as  did  the 
later  Roman  law  in  allowing  the  plaintiff,  in  addition  to  the  market  value 
of  his  property,  compensation  for  everything  which  he  has  lost  through 
the  act  of  the  defeudaut.  With  us  the  plaintiff  is  not  entitled  t6  be 
replaced  at  the  expense  of  the  defendant  in  precisely  the  same  position  as 
he  would  have  occupied  if  no  tort  or  breach  of  contract  had  occurred;  in 
other  words,  he  cannot  recover  his  whole  interest  in  the  thing  injured  or 
destroyed. 

On  the  other  hand,  it  may  be  the  case  that  the  plaintiff'  attached  no 
special  value  to  the  thing  ;  as  in  Armory  v.  Delamirie,-^  he  may  not  know 
its  value  ;  while  the  possession  of  it  may  be  of  the  greatest  importance  to  the 
defendant.  A  letter  in  the  plaintiff's  possession  may  be  of  enormous  value 
to  the  defendant  as  a  link  in  his  chain  of  evidence  in  some  lawsuit.  Or 
the  plaintiff  may  own  a  rare  coin,  or  a  valuable  china  vase,  which  the 
defendant  desires  for  his  collection  to  complete  his  set.  Or  he  may  have 
wrongfully  taken  possession  of  a  little  triangle  of  the  plaintiff's  laud  running 
up  into  his,  the  ownership  of  which  would  save  him  some  -tOO  yards  of 
fencing.  Or,  again,  it  may  be  a  matter  of  the  greatest  pecuniary  import- 
ance to  the  defendant  to  reach  London  in  five  hours :  he  therefore  takes 
the  plaintiff's  horse  and  rides  it  to  death.  On  what  principle  should  the 
damages  be  assessed  in  such  cases  as  these — at  the  figure  for  which  the 
plaintiff  might  have  been  willing  to  sell  or  at  the  figiu'e  which  the 
defendant  in  his  urgency  might  have  been  willing  to  pay  '; 

In  most  cases  the  law  would  reply,  "At  neither  of  those  figures,  but  at 
the  fair  market  value  of  the  thing  taken."  There  are  cases,  however,  in 
which  our  law  does  take  into  consideration  the  fact  that  for  some  special 


1  Holden  v.   Bostock  (1902),  60  W.  R.  323. 

2  Lex  Aquilia.   22,   §   1. 

3  WUliavis  V.  Raggett  (1877),  46  L.  J.  Ch.  849. 

4  (1722),  1  Smith,  L.  C.  12th  ed.,  3%. 
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reason  tlio  i.ir.i>cMty  in  qnc-i-tion  is  of  more  value  to  the  defendant  tlian  it  is 
to  the  phiintitf,  and  compels  him  to  pay  that  higher  value.  Thus,  where 
the  defendants  openly  and  with  the  knowledge  of  the  plaintiffs  trespassed 
on  the  plaintiffs'  land  by  tipping  on  to  it  spoil  from  their  colliery,  it  was 
held  in  the  Court  of  Appeal  that  the  value  of  the  land  for  the  purposes  for 
which  it  was  actually  used  by  the  defendants  ought  to  be  taken  into  con- 
sideration in  assessing  the  damages  as  to  so  much  of  the  land  as  was,  in 
fact,  covered  with  spoil,  and  that  as  to  the  rest  of  the  land  the  measure  of 
damages  was  the  diminution  in  its  vaUie  to  the  plaintiffs  by  reason  of  the 
wrouLTful  acts  of  tiie  defendants.^ 


II.  Different  Kinds  of  Damages. 

Damages  are  either  liquidated  or  unliquidated.  When- 
ever the  amount  to  which  the  plaintiff  is  entitled  can  be 
ascertained  by  calculation  or  fixed  by  any  scale  of  charges 
or  any  other  positive  data,  it  is  said  to  he  liquidated  or 
"  made  clear."  But  when  the  amount  to  be  recovered 
depends  on  all  the  circumstances  of  the  case  and  on  the 
conduct  of  the  parties,  and  is  fixed  by  opinion  or  by  an 
estimate,  the  damages  are  said  to  be  unliquidated. 


Thus  in  an  action  on  a  bill  of  exchange  or  a  promissory  note  the  amount 
of  the  verdict,  if  it  be  for  the  plaintiff  at  all,  can  be  reckoned  beforehand. 
But  in  an  action  of  libel  it  is  open  to  the  jury  to  award  the  plaintiff  a 
farthing,  or  forty  shillings,  or  a  hundred  pounds  ;  and  no  one  can  say 
beforehand  what  the  precise  figure  will  be.- 

As  a  general  rule,  the  damages  in  an  action  of  tort  are  unliquidated  ;  in 
an  action  of  contract  they  may  be  either  liquidated  or  unliquidated.  Thus 
in  an  action  for  breach  of  a  covenant  to  repair  the  damages  are  necessarily 
unliquidated,  as  opinions  will  differ  very  widely  as  to  the  amount  necessary 
to  replace  the  jiremises  in  good  repair.  Again,  although  an  action  for 
wrongful  dismissal  is  an  action  for  breach  of  contract,  nevertheless  the 
amount  of  damages  depends  upon  all  the  circumstances  of  the  case,  and 
especially  upon  the  probability  of  the  plaintiff  obtaining  another  situation 
equally  remunerative  ;  "  the  jury  in  assessing  the  damages  would  be  justi- 
fied in  looking  to  all  that  had  happened,  or  was  likely  to  happen,  to  increase 
or  mitigate  the  loss  of  the  plaintiff  down  to  the  day  of  trial."  ^ 

1  Whitwham  v.  Weslmingter,  J^c,  Co.,  [1896]  1  Ch.  894  ;  2  Ch.  538.  And  see 
iLe  wayleave  cases,  Jegon  v.  Vivian  (1871),  L.  R.  6  Ch.  742,  and  Phillips  v. 
Homfray,  ib.    770. 

'  Tliis  distinction  has  been  already  noticed,  nnfe,  p.  12011. 

3  Per  cur.  in  Hoch.iter  v.  De  Id  Tour  (1853),  2  E.  &  B.  at  p.  691  ;  UTiwin  v. 
Clarke'  (1866),  L.  R.  1  Q.  B.  417,  421  ;  Ti/ers  v.  Rosedale,  ^c,  Iron  Co.  (1875), 
L.  R.   10  Ex.   195,  199  ;    Syi^ge  v.  Synge.  [1894]  1  Q.  B.  466. 
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In  inauy  cases,  as  we  have  seen,i  the  plaintiff  in  an  action  of  contract  is 
entitled   to   interest    under   an   agreement  express   or  implied,  and  such 
inrerest  would  be  liquidated  damages  ;  but  in  addition  to  the  cases  in  which 
interest  is  payable  at  common  law,  interest  may  also  be  claimed  as  damages 
under  section  28  of  the  statute  3  &  4  Will.  IV.,  c.  42,  which  enacts  that  "  upon 
all  debts  or  sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury, 
on  the  trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the 
current  rate  of  interest,  from  the  time  when  such  debts  or  sums  certain 
were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or,  if  payable  otherwise,  then  from  the  time 
when  demand  of  payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest  will  be  claimed  from 
the  date  of  such  demand  until  the  term  of  payment,  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law."  -     Similarly 
by  section  29  the  jury  is  entitled  to  give  damages  in  the  nature  of  interest, 
over  and  above  the  money  recoverable  in  all  actions  on  policies  of  insurance 
made  after  the   passing  of  the  Act.     Interest  when  awarded  under  this 
statute  is  regarded  as  unliquidated  damages. 

In  actions  where  the  damages  are  nnhquidated,  the 
Court  of  Appeal  will  not  grant  a  new  trial  on  the  ground  that 
the  amount  awarded  is  insufficient  or  excessive,  unless  it  is 
satisfied  that  the  jury  either  have  made  an  improper  com- 
promise, disregarding  the  real  merits  of  the  case,'  or  have 
proceeded  upon  a  wrong  piinciple  in  making  their  assess- 
ment, as  if  they  have  omitted  to  take  into  their  consideration 
some  of  the  elements  of  damage  or  have  taken  into  considera- 
tion matters  which  they  should  have  disregarded.^  In  all 
other  cases,  the  Court  will  not  disturb  the  verdict,  unless  it 
be  such  as  no  reasonable  men  could  honestly  have  found.^ 
Unliquidated  damages  may  be  divided  into  four  classes  : — 

(i.)  Contemptuous. 

(ii.)  Nominal. 

(iii.)  Substantial. 

(iv.)  Vindictive  (or  exemplary  or  retributory). 
And    a  plaintiff  will  be   wise  to    consider  which  kind  of 


1  Ante.  p.  li.">-\ 

2  See  Macieth  v.   Maritime  Insvrance  Co.   (1908),  24  Times  L.  R.   559. 

3  Falvey  v.  Stanford  (1874),  L.  R.  10  Q.  B.  54  ;  Phillips  v.  S.  W.  By.  Co. 
(1879).  5  Q.  B.  D.  78  ;   Johnston  v.  G.  W.  Ry.  Co..  [1904]  2  K.  B.  250. 

4  Webster  v.  Friedeberg  (1886),  17  Q.  B.  D.  736  ;  Metropolitan  Ry.  Co.  v. 
Wright  (1886),  11  App.  Gas.  152  ;  Davis  v.  Shepstone  (1886),  11  App.  Ca^.  187, 
191  :    Praed  v.   Graham   (1889),   24  Q.   B.   D.   53. 
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.  damages  he  is  likely  to  recover  before  he  incurs  the  anxiety 
and  exi)ense  of  litigation  and  risks  the  chance  of  defeat 
with  the  prol)al)le  penalty  of  costs. 

(i.)  Contemptuous  damages  are  awarded  when  the  jury  consider  thai 
the  action  should  never  Iiave  been  brought.  The  defendant  may  have 
just  overstepped  the  line,  but  the  plaintiff  is  also  somewhat  to  blame  in 
the  matter,  or  has  rushed  into  litigation  unnecessarily  ;  so  he  only  recovers 
a  farthing  or  a  shilling.^ 

(ii.)  Xoininal  damages  are  awarded  where  the  action  was  a  pn^per  one 
to  bring,  Ijut  the  plaintitT  has  not  suffered  any  special  damage,  and  does  not 
desire  to  put  money  into  his  pocket;  he  has  establisiied  his  right  or  cleared 
his  character,  and  is  content  to  accept  forty  shillings  and  his  costs. 

(iii.)  Substantial  damages  are  awarded  where  the  jury  seriously  endeavour, 
as  men  of  business,  to  arrive  at  a  figure  which  will  fairly  compensate  the 
plaintiff  for  the  injury  which  he  has  in  fact  sustained. 

(iv.)  Vindictive  damages  are  awarded  where  the  jury,  after  viewing  all  the 
circumstances  of  the  case,  and  particularly  the  motive  and  intention  of  the 
defendant,  desire  to  mark  their  sense  of  his  conduct;  they  therefore  punish 
him  by  awarding  the  plaintiff  damages  in  excess  of  the  amount  which 
would  be  adequate  compensation  for  the  loss  or  injury  which  he  has  actually 
sustained.  The  jury  are  only  allowed  to  give  such  damages  in  actions  for 
breach  of  promise  of  marriage,  assault,  trespass,  seduction,  libel,  slander, 
false  imprisonment,  malicious  prosecution  or  any  similar  case  in  which  the 
process  of  a  Court  of  justice  has  l)een  abused. ^ 

If,  however,  we  regard  not  so  much  the  amount,  but  the 
nature  of  the  claim  made,  we  must  divide  damages  into  : — 
(i.)  General, 
(ii.)  Special. 

(i.)  General  damages  are  such  as  the  law  will  presume  to 
be  the  natural  or  probable  consequences  of  the  defendant's 
act.  They  need  not  be  expressly  pleaded,  or  proved  by 
evidence  at  the  trial,  for  they  arise  by  inference  of  law, 
even  though  no  actual  pecuniary  loss  has  been,  or  can  be, 
shown.  Whenever  the  defendant  breaks  his  contract  or 
violates  any  absolute  legal  right  of  the  plaintiff,  general 
damage  to  at  least  a  nominal  amount  is  recoverable.^     In 


»  Sec  Uie  judgment  of  Philliinorc.  .J.,  in  Il,ul  Mdii's  Si/ni/icuft'  v.  AMociated 
Xewspaprrx  (I'.tlO),  2(1  Times  L.  1{.  394:  and  Mculas  v.'  Afki/i.-<on  (lt>09),  2.") 
Tittes  L.  B.  568. 

*  St-eyw*/,  p.  1318. 

»  A«//%  V.  U'/dte  (1704),  1  Smith,  L.  C,  12th  ed.,  266;  Marxetti  v.  Williams 
(1830),  1  B.  &  Ad.  415  ;   Sanders  v.  Stuart  (1876),  1  C.  P.  D.  326. 
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such  cases  the  law  presumes  that  some  damage  will  flow  in 
the  ordinary  course  of  things  from  the  mere  invasion  of  the 
plaintiff's  right.  Thus  the  owner  of  a  chattel  who  is 
temporarily  deprived  of  the  use  of  it  through  the  Vv'rongful 
act  of  another  may  recover  substantial  damages  for  the 
deprivation  of  it,  though  he  cannot  prove  that  he  is  out  of 
pocket  to  any  appreciable  amount. 

(ii.)  Special  damages,  on  the  other  hand,  are  such  as  the 
law  will  not  infer  from  the  nature  of  the  act  complained  of ; 
they  must  therefore  be  expressly  claimed  on  the  pleadings,^ 
and  strictly  proved  at  the  trial.  Such  damages  depend  upon 
the  special  circumstances  of  the  case,  upon  the  position  of 
the  plaintiff  or  the  defendant,  upon  the  conduct  of  third 
persons,  &c.  Very  probably  they  would  not  have  been 
incurred  had  the  same  act  been  done  on  another  occasion, 
or  to  a  different  plaintiff.  In  some  actions  of  tort,  where  no 
actual  and  positive  right  of  the  plaintiff  has  been  infringed, 
special  damage  is  essential  to  the  cause  of  action ;  and  if 
it  be  not  proved,  judgment  must  be  entered  for  the  defen- 
dant. The  term  "special  damage"  has  also  been  used  in 
actions  brought  for  a  public  nuisance,  such  as  the  obstruction 
of  a  river  or  a  highway,  to  denote  that  actual  and  particular 
loss  which  the  plaintiff  has  suffered  beyond  what  is  sus- 
tained by  the  general  public  ;  such  particular  loss  is  essential 
to  the  cause  of  action.^  Thus  an  obstruction  on  a  public 
highway  is  a  nuisance  to  every  one  who  is  in  the  habit  of 
using  that  highway,  and  the  remedy  for  such  a  public 
nuisance  is  an  indictment ;  but  if,  when  I  am  driving  along 
the  highway  in  the  dark,  my  horse  is  thrown  down  by  the 
obstruction  and  breaks  his  knees,  I  sustain  a  special  damage 
which  entitles  me  to  bring  an  action  at  law. 

Where,  however,  special  damage  is  not  essential  to  the 
cause  of  action,  the  plaintiff  is  entitled  to  recover  general 
damages  without  proof  of  actual  pecuniary  loss.  Still,  in 
this  case,  if  any  special  damage  has  in  fact  been  suffered, 

^  If  not  so  pleaded,  the  defendant  will  be  entitled  to  particulars.  No  par- 
ticulars will  be  ordered  of  general  damages. 

^  See  the  admirable  judgment  of  Bowen,  L.  J.,  in  Ratoliife  v.  Evans,  [1892] 
2  Q.  B.  at  pp.  528,  529. 
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the  plaintiff  can  t-laini  to  1)p  compensated  for  this  in  addition 
to  his  general  damages,  provided  he  has  set  out  such  claim 
in  his  pleading,  so  that  the  defendant  may  not  be  surprised 
at  the  trial.  Should  the  plaintiff"  in  such  a  case  fail  to  prove 
his  special  damage,  he  may  still  resort  to  and  recover  general 
damages.  A  plaintiff  who  succeeds  in  recovering  general 
damages  may  yet  be  ordered  to  pay  the  costs  occasioned  by  a 
claim  for  special  damage  which  he  has  failed  to  substantiate.^ 

Sperial  Damage,  when  essential  to  the  C'avse  of  Action. — Tlie  law  is  very 
strict  as  to  special  damage  where  it  is  necessary  to  suppoi't  the  action. 
In  such  a  case  the  plain tiif  must  prove  the  loss  of  money,  or  of  some 
other  material  temporal  advantage.  The  loss  of  a  marriage,  of  employ- 
ment, of  income,  of  custom,  of  profits,  and  even  of  gratuitous  entertain- 
ment and  hospitality,  will  be  special  damage  if  the  plaintiff  can  show  that 
it  was  caused  by  the  defendant,  but  not  pain  of  mind,  annoyance  or  vexa- 
tion, or  even  physical  ilhiess  so  occasioned.  Special  damage  may  be  either 
the  loss  of  some  right  or  position  already  acquired,  or  the  loss  of  some 
future  benefit  or  advantage,  the  acquisition  of  which  is  prevented.  Thus, 
if  the  defendant  causes  a  servant  to  lose  his  situation,  or  prevents  his 
getting  one — if  he  induces  a  stranger  to  abstain  from  going  to  the  plain- 
tiffs shop,  or  prevents  an  old  customer  from  continuing  to  deal  there — in 
each  case  there  will  be  sufficient  special  damage.  But  a  mere  apprehension 
of  future  loss  is  not  special  damage.-'  Such  damage  must  have  accrued 
before  action  brought  ;  it  must  be  the  natural  or  probable  consequence  of 
the  defendant's  act;  it  must  be  specially  pleaded  in  the  Statement  of  Claim; 
and  it  must  be  proved  clearly  and  with  certainty  ;  otherwise  the  plaintiff 
will  fail :  for  there  are  no  general  damages  to  which  he  can  resort. 

The  plaintiff  must  also  show  clearly  that  the  loss  is  the  direct  result  of 
the  defendant's  conduct,  and  not  the  consequence  of  some  independent  act, 
some  six)ntaneous  resolve,  of  a  third  persou.  As  a  rule,  he  can  only  do 
this  by  calling  as  his  witnesses  at  the  trial  the  persons  who  ceased  to  employ 
him,  or  who  were  prevented  by  the  defieudant  from  dealing  with  him  ;  and 
they  must  state  in  the  box  their  reason  for  not  employing,  or  not  dealing 
with,  the  plaintiff.  Else  it  will  not  be  clear  that  the  defendant  caused 
them  to  act  as  they  did.^ 

It  is  not  always  necessary,  however,  for  the  plaintiff  to  call  as  his 
witnesses  those  who  have  ceased  to  deal  with  him.  lie  may  1/e  able  to 
show,  by  his  account- books  or  otherwise,  a  general  diminution  of  business, 
as  distinct  fi'om  the  loss  of  particular  known  customers  or  promised  ordei-s. 


1  Forster  v.   Farquhar,  [1893]   1  Q.  B.   564. 

-  Michael  v.  Sfuirs  ^  I'ond  (1909),  101  L.  T.  352. 

3  In  one  exceptional  case  (Skinner  <^  Co.  v.  Shaw  ^  Co.,  [1894]  2  Ch.  581), 
a  letter  from  a  customer  was  received  in  evidence  ;  htt^;  this  would  not  be  allowed 
in  the  Kintr's  Bench  Division. 
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He  has  still  to  connect  that  diniinution  of  business  with  the  defendant ; 
but  this  is  sometimes  apparent  from  the  nature  of  the  case.  Tlius,  where 
the  defendant  has  published  a  statement  about  the  plaintiffs  business, 
which  is  intended,  or  which  is  reasonably  calculated,  to  produce,  and  in 
the  ordinary  course  of  thing-s  does  produce,  a  general  loss  of  business, 
evidence  of  such  loss  of  business  is  admissible,  and  sufficient  to  support  the 
action,  even  though  the  words  are  not  actionable  per  se,  and  although  no 
specific  evidence  was  given  at  the  trial  of  the  loss  of  any  particular  customer 
or  order  in  consequence  of  such  publication.^ 

Special  Damage,  when  not  essenHal  to  the  Cause  oj  Action. — "Where  special 
damage  is  not  essential  to  the  action,  it  may  still  of  course  be  proved  at; 
the  trial  to  aggravate  the  damages,  if  it  has  been  properly  pleaded.  The 
plaintiff  must  still  prove  that  the  special  damage  alleged  is  the  direct  result 
of  the  defendant's  acr.  But  the  law  is  in  this  case  not  quite  so  strict  as  to 
what  constitutes  special  damage  as  in  cases  where  it  is  of  the  gist  of  the 
action.  Thus  the  jury  may  take  into  their  consideration  such  consequences 
as  mental  distress,  illness,  expulsion  from  a  religious  society,  &c.,  which  do 
not  constitute  special  damage,  where  it  is  necessary  to  the  cause  of  action  .^ 

Again,  the  plaintiff  may  in  this  case  allege  and  prove  a  general  diminu- 
tion of  profits  or  decline  of  trade  without  naming  particular  customers  or 
proving  why  they  have  ceased  to  deal  with  him.  If,  however,  he  wishes^to 
rely  on  the  loss  of  particular  customers,  he  must  plead  such  loss  specially, 
either  in  addition  to,  or  without,  the  allegation  of  a  general  loss  of  business  ; 
and  in  that  case  he  must  call  the  customers  named  as  witnesses  at  the  trial. 
Still,  if  the  customers  are  not  called  at  the  trial,  or  if  for  any  other  reason 
the  proof  of  the  special  damage  fails,  the  plaintiff  may  still  fall  back  on  the 
general  damage,  and  prove  a  general  loss  of  income  induced  by  the  defen- 
dant's act.^  And  for  this  purpose  he  may  give  evidence  as  to  the  extent 
and  nature  of  his  business  before  and  after  the  cause  of  action  arose. 

Lastly,  where  it  is  clear  that  the  action  hes  without  proof  of  any  special 
damage,  any  loss  or  injury  which  the  plaintiff' had  sustained  in  consequence 
of  the  defendant's  act,  even  after  action  brought,  may  be  proved  to 
support  the  legal  presumption  that  damage  must  necessarily  flow  from  the 
violation  of  the  plaintiff's  right,  although,  when  special  damage  is  necessary 
to  give  the  plaintiff  a  right  of  action,  it  must  of  course  be  proved  to  have 
arisen  before  the  issue  of  the  writ. 

Another  distinction  is  often  drawn  between  i^rospective  and  continuous 
damage,  but  the  true  distinction  is  between  a  complete  cause  of  action 
which  may  yet  produce  fresh  damage  in  the  future  and  a  continuous  cause 
of  action.  This  distinction  is  dealt  wn'th  in  the  next  chapter.-*  By 
Order  XXX YI.,  r.  58,  "  where  damages  are  to  be  assessed  in  respect  of  any 
continuing  cause  of  action,  they  shall  be  assessed  down  to  the  time  of 
assessment." 


1  Ratcliife  v.  Evans.  [1892]  2  Q.  B.  524. 

2  Per  Lord  Wecsleydale  in  Li/nch  v.  K)iight  (1861),  9  H.  L.  Gas.  at  p.  598. 

3  Evans  v.  Harries  (1856),  1  H.  &  JST.  251   ;    Riditicj  v.  Smith  (1876),  I  Ex.  D.  91. 
*  See  post,  pp.  1323,  1324. 
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111.     liKMOTEXESS    OF    DaMAGE. 

The  general  rule,  no  doubt,  is  that  where  a  party  sustains 
a  loss  by  reason  of  a  tort  or  breach  of  contract,  he  is,  so  far 
as  money  can  do  it,  to  be  placed  in  the  same  position  as  if  no 
such  tort  or  breach  of  contract  had  happened.^  But  this,  as 
we  have  already  seen,  requires  some  limitation.  Certain 
elements  of  damage  which  a  plaintiff  has  in  fact  sustained 
will  be  excluded  from  the  consideration  of  the  jury  on  the 
ground  that  they  are  "  remote."  The  damage  claimed  must 
be  the  direct  result  of  the  defendant's  act.-  The  "plaintiff  may 
sometimes  be  able  to  show  that  the  defendant  in  fact  con- 
templated and  desired  such  result ;  in  some  cases  the  result  is 
clearly  the  natural  and  necessary  consequence  of  his  act ;  in 
other  cases  it  is  so  obvious  and  probable  a  consequence  that  it 
may  fairly  be  said  the  defendant  ought  to  have  contemplated 
it,  whether  in  fact  he  did  so  or  not.  But  where  the  damage 
sustained  by  the  plaintiff  is  neither  the  necessary  nor  the 
probable  result  of  the  defendant's  conduct,  nor  such  as  can  be 
shown  to  have  been  in  his  contemplation  at  the  time,  it  will 
be  excluded  as  too  remote.  Evidence  cannot  be  given  at  the 
trial  of  any  special  damage  which  would  not  flow  from  the 
defendant's  act  in  the  ordinary  course  of  things,  unless  there 
are  special  circumstances  in  the  case  which  were  known  to  the 
defendant,  and  which  rendered  that  result  probable.  It  is 
not  enough  that  his  act  has  in  fact  produced  such  damage, 
unless  it  can  reasonably  be  presumed  that  the  defendant, 
when  he  made  the  contract,  or  committed  the  tort,  either 
knew,  or  ought  to  have  known,  that  such  damage  would 
ensue. ^  And  it  will  be  deemed  that  he  ought  to  have  known 
it  whenever  a  reasonable  man  placed  as  he  was,  and  knowing 
what  he  knew  and  no  more,  would  have  recognised  that  it 
was  a  necessary  or  probable  result  of  such  an  act."* 

1  la  cases  of  breaches  of  trust,  the  Court  will  have  regard  rather  to  the  profit 
which  the  trustee  has  made  than  to  the  mere  loss  which  the  beneficiary  has  sus- 
tained :  see  the  remarks  of  Lord  Oairns,  L.  C,  in  Parker  v.  McKenna  (1874), 
L.  R.  10  Ch.  at  p.  96. 

2  As  to  cases  in  which  death  results  from  defendant's  act,  contrast  Osborn  y. 
aaielt  (1873).  L.  R.  8  Ex.  88,  with  Jackson  v.  WaUon,  [1909]  2  K.  B.  193.  See 
also  Frott  v.   Aylrxbnni  Dairy,  [190.";]  1  K.  B.  608. 

■■  See  Sanders  v.  Siu.:irt  (ISZoj.  1  C.  I".  D.  327  ;  Haddan  v.  Lott  (1854),  15 
C.  B.  411. 

1  Bentleij  v.  Metcalfe,  [1906]  2  K.  B.  548. 
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"  Where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.e.,  according  to  the  usual  course  of  things, 
from  sucli  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the  breach  of  it."  ^  Where  a  contract 
is  made  with  reference  to  special  circumstances,  and  such  special  circum- 
stances are  known  to  both  the  contracting  parties,  the  damages  which 
might  reasonably  be  contemplated  as  likely  to  result  from  a  breach  of  such 
contract  would  be  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  the  special  circumstances  so  known. ^ 
"Where  at  the  time  of  entering  into  the  contract  both  parties  know 
and  contemplate  that  if  a  breach  of  the  contract  is  committed  some 
injury  will  accrue,  in  addition  to  the  natural  and  ordinary  consequences 
of  the  breach,  the  person  committing  the  breach  will  be  liable  to  give 
compensation  in  damages  upon  the  occurrence  of  that  injury  ;  and  where 
the  contractee.  states  that  he  wants  the  article  agreed  to  be  made  in 
order  to  carry  out  another  contract,  the  contractor,  if  he  commits  a  breach 
in  the  delivery  of  the  article,  is  liable  for  the  loss  sustained  by  the  contractee, 
if  he  becomes  unable  to  carry  out  that  other  contract."  ^  ^ 

111  the  first  place,  the  law  excludes  all  loss  which  the  parties 
could  not  reasonably  be  expected  to  foresee,  although  in  the 
particular  case  it  has  in  fact  occurred.  The  plaintiff  cannot 
recover  for  any  loss  which  at  the  time  of  the  defendant's 
wrongful  act  or  of  the  making  of  the  contract  was  merely 
speculative,  or  which  depended  upon  a  contingency,  such, 
for  instance,  as  the  chance  that  the  members  of  a  club  might 
think  fit  to  alter  their  rules,"^  or  that  he  might  have  been 
awarded  a  prize  if  his  samples  had  arrived  in  time,^  or  that 
his  ship  might  have  earned  certain  profits  if  it  had  not  been 
injured  *^  or  delayed.' 

1  Per  cur.  in  Hadley  v.  Baxendale  (1854:),  9  Exch.  at  p.  354,  followed  ia 
Theobald  v.  Railway  Passengers'  Assiuranoe  Co.  (1854),  10  Exch.  45.  See  Lanes, 
and  Forks.  Ry.  v.  Gidlow  (1875),  L.  K.  7  H.  L.  517  (where  Crouch  v.  G.  N.Ry. 
Co.  (1856),  11  Exch.  742,  was  not  cited),  and  Bentley  v.  Metcalfe,  [190G]  2  K.  B. 
548. 

2  Adopted  bv  Lord  Chelmsford  in  Bain  v.  Fothergill  (1874),  L.  R.  7  H.  L.  at 
p.  203.  See  Smith  \.  Green  (1875),  1  C.  P.  D.  92  ;  and  Skinner  v.  City  of  Lo^idon 
Insurance  Co.   (1885),   14  Q.  B.   D.   882. 

3  Per  Bramwell,  L.  J.,  in  Hydraulic  Engineering  Co.  v.  McHafie  (1878),  4 
Q.   B.   D.   at  p.   674. 

4  Chamberlaiiiy.  Boyd  (1883),  11  Q.  B.  D.  407. 

5  Simpson  v.  L.  #  N.  W.  Ry.  Co.  (1876),  1  Q.  B.  D.  274. 

6  The  Columbus  (1849),  3  W.  Rob.  158  ;  Shelbourne  ^  Co.  v.  Law,  ^'c,  iTisur- 
ance  Corporation.  Ltd.,  [1898]  2  Q.  B.  626. 

'  The  Parana  (1877),  2  P.  D.  118  ;  The  Netting  Hill  (1884),  9  P.  D.  105  ;  cf. 
In  re  Smith  and  Belfa,H  CorporaMmi,  £1910]  2  Ix.  R.  285.  But  there  is  no  rigid  x^la 
of  law  that  damages  for  loss  of  market  can  never  be  recovered  :  Bunn  v.  BucknalC 
Bros.,  [1902]  2  K.  B.  614. 
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Whore  a  carrier  neglected  to  deliver  to  a  contractor  within  a  reasonable 
dme  a  broken  mill-sliaft,  wiiicli  was  to  be  forwarded  as  a  pattern  for  a  new 
x)ne,  and  the  i)laintitTs  ct)nld  not  in  the  meantime  work  their  mill,  it  was 
held  by  the  Court  of  Exchequer  that  the  damage  to  the  plaintiffs'  trade 
and  t  he  consequent  loss  of  profit  was  too  remote  to  be  recovered  in  an  action 
against  the  carrier,  because  such  damage  could  not  have  been  fairly  and 
reasonably  contemplated  by  both  parties  at  the  time  they  entered  into  the 
contract.^  Again,  in  assessing  the  damages  in  an  action  of  false  imprison- 
ment the  jury  may  take  into  their  consideration  all  the  indignities  of  the 
ordinary  prison  routine  which  the  plaintiff  has  suffered,  as,  for  instance, 
the  fact  that  he  was  handcuffed  or  was  compelled  to  have  his  hair  cut 
short  ;  but  tlie  defendant  is  not  liable  for  any  improper  violence  or  excess 
on  the  part  of  the  police.^ 

So  the  failure  to  pay  a  debt  when  it  falls  due  may  cause  the  destruction 
of  the  creditor's  trade,  and  the  debtor  may  know  that  his  creditor  is  in 
danger  of  being  ruined  by  such  non-payment ;  yet  the  true  measure  of 
damages  is  merely  a  reasonable  compensation  for  the  non-payment  of  the 
money,  which,  in  the  absence  of  any  express  stipulation  in  the  contract, 
will  be  only  the  payment  of  interest  at  the  usual  rate.^  "  If  an  agent  who 
is  bound  to  render  an  account  and  to  pay  over  moneys  to  his  principal  at  a 
particular  time  should  omit  so  to  do,  whereby  the  principal  should  be 
unable  to  pay  his  debts  or  to  fulfil  his  other  contracts,  and  should  stop 
payment  and  fail  in  business,  or  be  injured  in  his  general  credit  thereby, 
the  agent  would  not  l)e  liable  for  such  injury  ;  for  it  is  but  a  remote  or 
accidental  consequence  of  the  negligence."* 

On  the  other  hand,  a  plaintiff  can  recover  for  any  loss, 
which  he  has  in  fact  sustained,  if  it  was,  though  not  a  certain, 
yet  so  probahle  a  consequence  of  the  defendant's  act  that  a 
reasonable  man  ought  to  have  foreseen  it. 

Thus,  if  the  defendant  turns  the  plaintiff's  horses  out  of  their  warm 
stable  without  any  clothing,  they  will  probably  catch  cold,  and  the  defen- 
dant therefore  will  be  liable  for  any  depreciation  in  their  value  caused  by 
such  cold.'  So  if  a  tenant,  contrary  to  his  covenant,  assigns  the  premises 
without  the  consent  of  the  landlord  to  a  person  who  uses  them  for  a 
turpentine  distillery,  and  so  sets  them  on  fire,  the  tenant  is  liable  for  the 
damage  caused  l)y  the  fire.^ 

The  rules  as  to  the  remoteness  of  damage  may  well  be  illustrated  by 
cases,  in  which  a  passenger  complains  of  having  been  unduly  delayed  on 

1  Hadleii  V.  liaj-endale  (1854),  9  Exch.  341. 

»  yfaxonv.  7?fl /•*<';•  (ls4 3).  I  Car.  &  K.  100. 

»  See  the  remaiks  of  Bovill,  C.  J.,  iu  Bfifinh  Colvmhia  Saw  Mill  Co.  v. 
Xrttlenhlp  (1H68),  L.  K.  3  C.  V.  at  p.  .506  ;  and  Prehn  v.  Royal  Bank  of  Liverpool 
(1870),  L.  K.  5  Ex.  1)2. 

*  Story  on  Aj^cncy,  0th  ed.,  262. 

»  McMahon  v.  Fidd  n>*81),  7  g.  R.  D.  .5!ll. 

<  I^pla  V.  liogrrx,  [18113]  1  Q.  B.  31. 
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his  journey,  of  having  failed  to  make  an  advertised  connection  at  a  certain 
station,  or  of  having  been  taken  to  a  wrong  station.  In  such  cases  the 
plaintiff  can  recover  damages  for  the  inconvenience  caused  him  and  the 
cost  of  being  conveyed  to  his  proper  destination  by  reasonable  means,  but 
not  the  cost  of  a  special  train,  nor  damages  for  illness  resultmg  from  the 
inconvenience  suffered.^ 

Again,  the  defendant  is  never  liable  for  consequential  loss  of  the 
possibility  of  which  he  was  never  informed,  and  which  without  such 
information  he  had  no  reason  to  anticipate.  Thus,  where  a  passenger  was 
pulled  out  of  a  railway  carriage  hy  the  company's  servants  under  the  mis- 
taken belief  that  he  was  riding  without  a  ticket,  and  left  behind  him  on 
the  seat  a  pair  of  race-glasses,  it  was  held  that  he  could  not  recover  for 
the  loss  of  the  race-glasses,  because  such  loss  was  not  a  natural  or  necessary 
consequence  of  the  assault. - 

But  if  the  loss  sustained  by  the  plaintiff  be  the  natural  and 
necessary  consequence  of  the  defendant's  act,  it  does  not 
matter  that  he  never  either  intended  or  contemplated  it. 

This  is  forcibly  illustrated  by  the  case  of  The  City  of  Lincoln.^  A  collisjon 
took  place  between  a  steamer  and  a  barque,  the  steamer  being  alone  to 
blame  ;  and  the  steering  compass,  charts,  log,  and  log  glass  of  the  barque 
were  lost  or  destroyed.  Owuig  to  the  loss  of  these  requisites  for  navigation, 
and  without  any  negligence  on  the  part  of  the  captain  or  crew,  the  barque, 
while  on  her  way  to  a  port  of  safety,  grounded,  and  had  to  be  abandoned. 
The  Court  of  Appeal  held  that  the  grounding  of  the  barque  was  a  natural 
and  reasonable  consequence  of  the  collision,  and  that  the  owners  of  the 
steamer  were  liable  for  the  damage  caused  thereby. 

Again,  where  a  workman  lost  his  eyesight  in  consequence  of  an  accident, 
and  this  so  preyed  upon  his  mind  that  he  became  insane  and  committed 
suicide,  it  was  held  that  his  death  was  the  direct  result  of  the  accident.'* 

So,  too,  where  A.  recommended  B.  to  employ  a  stockbroker  who,  as  he 
ought  to  have  known,  was  not  a  fit  person  to  l)e  trusted,  A.  was  held  liable 
for  all  the  loss  sustained  by  B.  through  the  stockliroker  misappropriating 
money  entrusted  to  him  for  investment.^ 

The  damage  claimed  must  be  the  direct  result  of  the 
defendant's  act.     He  is  not  liable  for  any  damage  caused  by 

1  Le  Blanche  v.  L.  4-  N.  W.  Ry .  Co.  (1876),  1  C.  P.  D.  286  ;  Hobbsv.  L.  cj' 
iS.  W.  Ry.  Co.  (1875),  L.  R.  10  Q.  B.  Ill  ;  see  also  Anglo-Algerian  S.  S.  Co.  v. 
Houlder,  [1908]  1  K.  B.  659,  which  was,  however,  a  case  rather  of  absence  of 
duty  than  of  remoteness  of  damage. 

-  Glover  v.  L.  ^-  S.  W.  Ry.  Co.  (1867),  L.  R.  3  Q.  B.  25  ;  and  see  also  Cobb  v. 
G.  W.  Ry.  Co.,  [1894]  A.  0.  419.  and  Sanders  v.  Stuart  (187G).  1  0.  P.  D.  327. 

3  (1889).  15  P.  D.  15  ;  and  see  Sneesby  v.  Lanes.  S^  Yorks.  Ry.  Co.  (1875). 
1  Q.  B.  D.  42  ;    Sapwell  v.  Bass,  [1910]  2  K.  B.  486. 

4  Malone  v.  Cayzer  (1908),  S.  C.  479  :    and  see  The  Annie,  [1909]  P.  176. 

5  De  la  Bere  v.  Pearson,  Ltd.,  [1908]  1  K.  B.  280. 
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facts  or  cireumstiincos  unconnected  with  himself,  such  as  the 
spontaneous  action  of  a  third  person/  The  defendant's  act 
must,  at  all  events,  be  the  predominating  cause  of  the  alleged 
damage.  But  if  the  defendant  by  his  conduct  directly  causes 
or  compels  a  third  |)orsontodo  an  act  which  produces  damage 
to  the  plaintiff,  such  damage  is  not  too  remote,  provided  the 
defendant  either  did  contemplate  or  ought  to  have  con- 
templated such  a  result.  The  defendant  is  not  responsible  for 
any  eccentric  or  foolish,  uoy  priind  facie  for  any  negligent  or 
illegal,  conduct  on  the  part  of  a  third  person.  But  he  is 
responsible  for  the  ordinary  and  reasonable  consequences  of 
his  own  act ;  and  it  may  be  an  ordinary  and  reasonable  con- 
sequence of  the  defendant's  act  that  a  third  person  may  do 
something  which  injures  the  plaintiff.  Thus,  where  an 
innoceut  third  person  shifted  an  obstruction  which  the  defen- 
dant had  illegally  placed  in  a  public  highway,  and  thereby 
injured  the  plaintiff",  the  defendant  was  held  liable  for  the 
consequences  of  that  third  person's  act.^  And  even  where  the 
act  of  the  third  person  is  in  itself  a  crime  or  a  tort,  still  the 
defendant  may,  in  some  cases,  be  liable  for  that  illegal  act, 
if  it  was  his  obvious  intention,  or  the  natural  result  of  his 
conduct,  to  induce  that  third  person  so  to  act ;  •''  and  it  is 
immaterial  whether  the  plaintiff  has  or  has  not  also  a  right 
of  action  against  such  third  person. 

Afraiii,  a  defendant  is  not,  as  a  rule,  liable  for  any  repetition  by  another 
of  liis  tortious  act.  Thus  in  slander,  the  special  damajje  must  be  the  direct 
result  of  the  defendant's  words,  not  of  soiue  one  else's.  If  A.  chooses  of 
bis  own  accord  to  repeat  the  defendant's  words,  this  is  A.'s  own  act,  for 
the  consequences  of  which  he  alone  is  liable.  But  here  again  comes  in  a 
similar  exception.  If  tlie  republication  by  A.  be  the  natural  or  necessary 
conseriueuce  of  the  defendant's  publication  to  A.,  or  if  the  defendant 
intended  or  desired  A.  to  repeat  his  words,  the  defendant  is  liable  for  all 
the  consequences  of  A.'s  republication,  for  he  directly  caused  it.* 

Again,  if  A.'s  misconduct  or  breach  of  contract  necessarily 
involves  B.   in   litigation  with    C,  B.  can   in  a  subsequent 

1  Sec.  fur  iiistMii.";,  S/>f<il/r  v.  //ii.yhrx,  [IDOJ]  1  K.  H.  138,  a/ifr.  j).  4  IC. 

^  Clark  V.  Chnmbers  (1878).  3  Q.  B.  D.  327  ;  and  see  Halettrap  v.  Greqory, 
[1895]  1  Q.  B.  561. 

^  See  the  remarks  of  Lord  Alverstone,  C.  J.,  in  De  la  Here  v.  Pearson,  Ltd... 
[1907]  1  K.  B.  183  (affirmed,  [19U8]  1  K.  B.  280). 

*  See  Odgers  on  Libel  and  Slander,  iith  ed.,  pp.  3'.t4  rf  urt/. 
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action  recover  from  A.  the  damages  and  often  also  the  costs 
which  he  has  been  compelled  to  pay.^  And  if  B.  settles  the 
action  by  a  proper  and  judicious  compromise,  he  can  recover 
from  A.  the  amount  which  he  has  paid  to  C.  under  the  com- 
promise, although  it  is  possible  that  he  might  have  won  the 
action,  if  he  had  fought  it  to  the  end. 

Thus,  where  the  defendant  employed  the  plaintiff  to  manufacture  and 
mark  bricks  in  such  a  way  that  they  infringed  A.'s  trade  mark,  the  defen- 
dant being  aware  and  the  plaintiff  unaware  of  the  infringement,  and  A. 
brought  a  suit  in  Chancery  against  the  plaintiff,  claiming  an  injunction 
and  damages  for  such  infringement,  it  was  held  to  be  a  natural  conse- 
quence of  the  defendant's  conduct  that  the  plaintiff  should  be  involved 
in  this  Chancery  suit ;  and  that,  the*-efore,  the  plaintiff  could  recover  from 
the  present  defendant  the  amount  at  which  he  had  compromised  the  suit, 
although  the  fact  that  he  did  not  know  he  was  infringing  any  trade  mark 
might  have  afforded  him  a  good  defence  to  the  claim  for  damages,  though 
not  to  the  claim  for  an  injunction. 2  Again,  where  A.  supplied  sacks  to  B. 
for  the  purpose  of  unloading  a  cargo  of  peas  from  a  ship,  and,  owing  to  its 
unfit  condition,  one  sack  full  of  peas  broke  and  injured  a  man  who  obtained 
damages  from  B.,  it  was  held  that  B.  could  recover  the  damages  and  costs 
thus  incurred  fi'om  A.^ 

It  has  always  been  clear  law  that,  if  the  defendant  has  by  his  wrongful 
act  exposed  the  plaintiff  to  legal  proceedings  at  the  suit  of  a  third  person, 
he  must  recoup  the  plaintiff  for  any  danniges  whicli  he  may  thus  have 
been  compelled  to  pay  in  the  action.  But  it  was  formerly  doubted  whether  the 
plaintiff  could  recover  the  costs  which  he  had  been  compelled  to  pay  to  his 
successful  opponent  and  further  whether  he  could  also  recover  the  costs  to 
which  he  himself  had  been  put  in  defending  the  action.  It  was  urged  with 
some  reason  that,  if  he  had  no  answer  to  the  action,  he  should  not  have 
incurred  costs  by  defending  it.  "  No  person  has  a  right  to  inflame  his  own 
account  against  another  by  incurring  additional  expense  in  the  unrighteous 
resistance  to  an  action  which  he  cannot  defend."  *  Yet  in  many  cases  such 
costs  are  recoverable  as  damages.  Nay  more,  he  may  also,  in  a  proper  case, 
recover  the  costs  which  he  has  had  to  pay  his  own  solicitor  as  between 
solicitor  and  client.^  Thus  costs  reasonably  incurred  in  defending  an  action 
resuUing  from  the  default  of  the  defendant  can  be  recovered,®  but  not  the 
oosts  of  improvidently  defending  an  action  brought  against  the  plaintiff  by 

1  MoiL'hray  v.  Mem/ weather,  [1895]  2  Q.  B.  640. 

2  Dixon  V.  Fuwcus  (1861),  30  L.  J.  Q.  B.  137. 

3  Vogaii  V.  Oulton  (1899),  81  L.  T.  -135. 

4  Per  Lord  Uenman,  C.  J.,  in  Short  v.  Kalloway  (1839),  11  A.  &  E.  at  p.  31. 

5  Aghis  V.  Great  Wedern  Colliery  Co.,  [1899]  1  Q.  B.  413  ;  and  see  Craye  v. 
Fry  (1903),  67  J.  P.  240  ;  Prince  of  Wales  Dry  Dock  Co.  v.  Pownes  4'  Co.  (1904), 
90  L.  T.  527. 

6  Hammond  v.  Bus.^ey  (1887),  20  Q.  B.  D.  79,  follon-ed  in  Ayiu-'i  v.  Great 
Western  Colliery  Co.,  supra. 
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his  sub-purchaser  for  breach  of  warranty.^  But,  under  a  covenant  to  indem- 
nify against  all  actions  and  claims  in  respect  of  the  covenants  of  a  lease, 
costs  properly  incurred  in  reasonably  dcfendinj^;  an  action  brought  for  a 
breach  of  one  of  the  cuvcnants  are  recoverable  as  damages.-  Where  a 
person  makes  a  contract  as  agent,  he  thereby  impliedly  warrants  that  he 
has  authority  in  that  capacity  to  contract,  and  the  costs  of  a  Chanceiy 
suit  instituted  by  plaintiff  in  reliance  upon  the  agent's  representation  of 
authority  can  be  recovered.^ 

In  a  similar  case,  however,  the  plaintiff  was  only  allowed  to  recover  the 
costs  of  the  previous  action  up  to  the  time  when  the  answers  to  the 
interrogatories  delivered  to  his  opponent  had  been  received  and  considered 
by  his  legal  advisers.  Such  was  the  nature  of  these  sworn  answers  that  the 
Court  was  of  the  opinion  that  after  receiving  them  he  should  have  abandoned 
his  defence,  and,  therefore,  that 'the  subsequent  costs  were  not  reasonably 
incurred.* 

lY.  Measuke  of  Damages  in  Actions  of  Tort. 

The  expression  *'  measure  of  damages  "  is  used  to  denote 
the  scale  or  rale  by  reference  to  which  in  any  given  case 
damages  are  to  be  assessed,  the  criterion  by  which  a  jury 
should  determine  the  amount  of  their  verdict.  In  some  actions 
of  tort,  as  we  have  seen,  the  jury  is  permitted  to  award 
vindictive  or  exemplary  damages.  In  others,  special  damage 
is  of  the  essence  of  the  action,  and  the  plaintiff  can  strictly 
recover  damages  only  in  respect  of  the  special  damage  pleaded 
and  i^roved.  But  between  these  two  extremes  lies  a  large 
category  of  actions  of  tort,  in  which  the  guiding  rule  as  to 
the  measure  of  damages  is  that  the  defendant  is  only  liable 
for  such  damages  as  he  in  fact  contemplated  or  ought  to  have 
contemplated  when  he  committed  the  tort.  Every  man  is 
presumed  to  intend  and  to  know  the  natural  and  ordinary 
consequences  of  his  acts  ;  and  this  presumption  is  not  rebut- 
table merely  by  proof  that  he  did  not  at]the  time  attend  to  or 
think  of  such  consequences,  or  hoped  or  expected  that  they 
would  not  follow.  Hence  the  defendant  will  be  liable  in 
every  case  for  the  natural  and  necessary  consequences  of  his 

1  Wrifjhtup  V.  Chamberlain  (1839),  7  Scott,  598. 

2  MurrelL  v.  Fyxh  (1883),  1  C.  &  E.  80  ;  but  see  Maj:weU  v.  British  Thomson 
Il,;,stor,  Co.,  [19041  2  K.  B.  342. 

3  Collen  V.  Wright  (1857),  26  L.  J.  Q.  B.  147  ;  27  L.  J.  Q.  B.  215  ;  Spedding  v. 
\e>ell  (1869),  L.  R.  4  C.  P.  212  ;    Meek  v.  Wendt  (1888),  21  Q.  B.  D.  126. 

*  Godwin  v.  Franci*  (1870),  f..  U.  5  C.  I'.  29"..  30  ".  ;  aii.l  se.'  Jlexterm.m  v.  Briti'^h 
Motor  Cuh  Co.,  Ltd.,  [I'-tH]  3  K.  H.  181. 
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act,  whether  he  in  fact  contemplated  them  or  not.  He  will 
be  liable  also  for  every  consequence  which,  at  the  time  of 
committing  the  tort,  he  did  in  fact  contemplate  as  a  probable, 
though  it  was  not  a  necessary,  result  of  his  act.  But  if  a  par- 
ticular result  is  not  a  natural  or  necessary  consequence  of  the 
defendant's  act,  and  can  only  be  recognised  as  a  probable 
consequence  in  the  light  of  certain  special  circumstances 
peculiar  to  the  particular  case,  then  the  defendant  wdll  not  be 
responsible  for  that  result  unless  he  was  aware  of  those  special 
circumstances  at  the  time  when  he  committed  the  tort. 
Moreover,  "  the  defendant  is  not  liable  for  any  further 
damage  w^hich  could  have  been  avoided  or  minimised  by  the 
exercise  of  reasonable  care  on  the  part  of  the  plaintiff."  ^ 

In  most  cases  of  tort,  however,  the  jury  have  little  or 
nothing  to  guide  them  as  to  the  amount  of  the  damages. 
Thus  the  pain  and  suffering  caused  by  personal  injuries  are 
not  capable  of  an  exact  computation  in  money,  nor  in  cases 
of  defamation  can  any  accurate  estimate  be  formed  of  the 
probable  loss  to  the  plaintiff.  The  jury  must  take  into 
account  the  social  or  business  position  of  the  parties  and  the 
circumstances  of  the  case,  including  any  matters  which  may 
tend  to  aggravate  or  mitigate  the  damages,  and  upon  these 
materials  estimate  as  reasonable  men  of  the  world  what  is  a 
fair  recompense  to  the  plaintiff  for  the  wrong  and  indignity 
done  to  him. 


It  will  be  cotiveuient  to  deal  separately  with  those  actions  of  tort  which 
occur  most  frequently  in  practice. 

Conversion. — In  ah  action  of  conversion  the  measure  of  damages 
ordinarily  is  the  fair  market  value  of  the  goods  at  the  date  of  their  con- 
version.- The  price  which  the  goods  fetched  on  a  subsequent  sale  of  them 
by  the  defendant  is  no  criterion  as  to  this.^ 

Detention  of  Goods. — Where  the  defendants  detained  from  the  plaintiff 
certain  cargoes  that  had  been  consigned  to  him,  Kay,  J.,  allowed  the  plaintiff, 
as  damages  for  such  detention,  5  per  cent,  interest  upon  the  value  of  the 
cargoes  down  to  the  date  of  the  judgment  ;    and  the  Court   of  Appeal 


1  Per  Lord  Shaw  in  Grant  v.  Owners  of  S.S.  Egyptian,  [19101  A.  C.  at  p.  403 
and  see  The  Bruxellesville,  [1908]  P.  312. 

2  France  v.  Gaudet  (1871),  L.  R.  6  Q.  B.  199. 

3  Thompson  V.  Pettitt  (1847),  10  Q.  B.  101. 
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(Boweu,  L.  J.,dis.sentin,£:)apiirov(.'(l  this  method  of  assessiiii^  the  damages.^ 
Where  coru  was  improperly  detained  by  the  Customs,  the  jury  were  allowed 
to  take  iuto  account  in  assessing  the  damages  the  fact  that  in  the  meantime 
the  price  of  corn  had  fallen.-  The  same  rules  apply  to  the  detention  of  a 
ship,  whether  a  merchant  vessel''  or  a  man-of-war.'* 

Fraud. — In  actions  of  fraud,  the  jury  are  apt  to  treat  the  plaintiff 
liberally,  although  the  law  draws  no  distinction  between  this  and  other 
ordinary  actions  of  tort.'*  The  plaintiff  may  clearly  recover  damages  for 
any  injury  which  is  the  direct  and  natural  consequence  of  his  acting  on 
the  faith  of  the  defendant's  representations.  Thus  where  a  cattle  dealer 
sold  the  plaintiff  a  cow,  which  had  foot-and-mouth  disease,  and 
fraudulently  represented  it  was  free  from  infectious  disease,  and  the 
plaintiff  placed  it  with  five  others,  which  caught  the  disease  and  died,  it  was 
held  that  the  plaintiff"  was  entitled  to  recover,  as  damages,  the  value  of  all 
six  cows.'^  Where  the  plaintiff  is  induced  by  the  fraud  of  the  defendant 
to  take  up  shares,  the  damages  recoverable  are  the  difference  between  the 
price  paid  for  them  and  their  real  value  on  allotment."  This  value  is  not 
necessarily  the  market  value  ;  it  may  be  ascertained  by  the  light  of 
subsequent  events,  e.g.,  the  estimated  dividend  on  the  winding-up  of  the 
company.^ 

Infringement  of  Patent,  Copyright,  &c. — Where  a  patent  has  been 
infringed,  the  measure  of  damages  has  been  declared  by  the  Court  of 
Appeal  to  be  the  pecuniary  loss  actually  sustained  by  the  patentee  through 
the  infringement,  and  no  more.^  Where  the  copyright  in  a  book  has  been 
infringed,  the  measure  of  damages,  in  addition  to  the  delivery  up  of  the 
copies  in  the  defendant's  possession,  is  the  actual  amount  of  the  proceeds 
of  the  copies  sold.^*^ 

Personal  Injuries. — In  an  action  to  recover  damages  for  personal  injury 
caused  by  the  negligence  of  the  defendant,  the  jury  "must  not  attempt  to 
give  damages  to  the  full  amount  of  a  perfect  compensation  for  the 
pecuniary  injury,  but  must  take  a  reasonable  view  of  the  case,  and  give 
what  they  consider,  under  all  the  circumstances,  a  fair  compensation."  ^^ 
Thus,  if  a  professional  man  who  is  earning  a  regular  income  l^e  by  a 
railway  accident  permanently  disabled  from  earning  his  living,  the  jury 
ought  not  to  give  him  such  a  sum  as,  if  invested,  would  produce  the  full 
amount  of  income  which  he  would  probably  have  earned,  but  ought  in 

1  Dreyfus  v.  Peruviun  Guam  Co.  (1889),  42  Ch.  D.  66  ;  43  Ch.  D.  316  ;  [1892] 
A.  C.  166. 

2  Barrmv  v.  Arnaud  (1846),  8  Q.  B.  595. 

3  The  Mediana,  [1900]  A.  C.  113  ;    but  see  Ttic  Bodleircll.  [1907]  P.  286. 
*  The  Astrakhan,  [1910]  P.   172. 

5  Sec,  for  instance.  Ttvycross  v.  Grant  (1877),  2  C.  P.  D.  469  ;  Wnddell  v. 
Blockey  (1879).  4  Q.  B.  D.  678. 

6  Mullett  V.  Mason  (1866),  L.  R.  1  C.  P.  559  ;  and  sec  Smith  v.  Green  (1875), 
1  C.  P.  D.  92. 

7  In  re  Leeds  and  Uaidotj  Theatre  of  Varieties,  [1902]  2  Ch.  809. 

8  Uerry  v.  Peek  (1887), "37  Ch.  D.  541  ;  (1889),  14  App.  Gas.  337  ;  MeConnel 
V.  Wright.  [1903]  ICh.  540. 

9  British  Motor  Syndicate  v.  Taylor,  [1901]  1  Ch.  122. 

10  Muddock  V.  Blackwood,  [1S9.S]  1  Ch.  58. 

11  Per  Brett,  J.,  in  Rowley  v.  L.  <V  .V.  IF.  Ry.  Co.  (1873),  L.  R.  8  E.x.  at  p.  231; 
and  see  Phillips  \.  L.  .y  S.  W.  Ry.  Co.  (1879),  4  Q.  B.  D.  406  ;   5  Q.  B.  D.  78. 
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estimating  the  damages  to  take  into  account  the  accidents  of  life,  &c.^ 
The  jiuy  may,  nevertheless,  take  into  account  any  reasonable  prospect  of 
increasing  income  which  the  plaintiff  had,  and  of  which  he  has  been 
deprived  by  the  injury.-  They  should  not  take  into  account  any  sum  the 
plaintiff  has  received  under  a  policy  of  insurance  against  accidents^  or 
from  the  charity  of  benevolent  strangers.  The  plaintiif  will  be  entitled  to 
recover  any  sum  of  money  reasonably  paid  or  the  amount  of  any  liability 
reasonably  incurred  for  medical  attendance,  extra,  nourishment  and 
nursing ;  or  for  providing  a  substitute  to  attend  to  the  plaintiff's 
business,  and  do  his  work  while  he  is  ill ;  but  not  for  any  speculative 
damage,  such  as  the  loss  of  a  prize  or  of  a  situation  which  the  plaintiff 
thinks  he  would  have  been  sure  of  gaining,  if  he  had  not  been  injured  or 
detained.-! 

If  the  injuries,  in  the  ordinary  course  of  nature,  produce  disease  or 
disablement  {e.g.  if  a  limb  has  to  be  amputated),  the  defendant  must 
compensate  the  plaintiff  for  such  consequences.  It  was  decided  in  1888 
by  the  Privy  Council  that  damages  resulting  from  a  nervous  shock,  caused 
by  fear  of  a  threatened  collision  which  did  not  occur,  were  too  remote  to 
be  recoverable.^  But  this  decision  has  been  much  questioned  both  in 
England  and  Ireland,*^  and  cannot  now  be  regarded  as  an  authority  in  our 
English  Courts.  Again,  where  the  defendant's  servants  so  negligently 
di'ove  a  two-horse  van  along  the  street  that  it  dashed  into  a  public-house 
where  the  female  plaintiff  was  seated  behind  the  bar,  and  the  shock  caused 
her  to  give  premature  birth  to  a  child,  it  was  held  that  the  defendants 
were  liable  for  all  the  natural  consequences  of  the  shock  thus  given  to  her, 
although  there  was  no  actual  impact.  If,  however,  the  shock  had  produced 
no  physical  evil  effects  upon  the  plaintiff,  but  had  caused  her  a  merely 
transitory  mental  emotion,  such  a  fright  would  not  be  damage  sufficient  to 
sustain  an  action  for  negligence."  Where  the  defendant  falsely  and 
maliciously  told  a  wife  that  her  husband  had  been  seriously  injured  and 
was  iu  great  danger,  and  the  shock  caused  by  such  statement  brought 
on  a  dangerous  and  serious  illness,  and  the  husband  was  j^ut  to  expense 
for  medical  attendance,  "Wright,  J.,  allowed  the  jury  to  award  the  plaintiff 
£100  damages  over  and  above  the  out-of-pocket  expenses  incurred.* 
So  in  any  action  for  an  assault,  however  slight,  the  offensive  demeanour 
of  the  defendant,  any  insulting  words  used  by  him  at  the  time  of  the 
assault,  aud  even  the  rank  and  social  position  of  the  parties  may  be 
taken  into  account  by  the  jury  in  assessing  the  damages. 

Recovery  of  Land. — In  an  action  for  recovery  of  possession  of  land 


1  Johnston  v.  G.  W.  Rij.  Co.,  [190i]  2  K.  B.  250. 

2  Fair  v.  Z.  ^-  N.  W.  Rii.  Co.  (1869),  10  W.  R.  66. 

3  Bradburn  v.  G.  W.  By".  Co.  (187-i),  L.  R.  10  Ex.  1  ;    and  see  8  Edw.  VII.  c.  7. 

4  Hoey  V.  Felton  (1861),  11  C.  B.  N.  S.  U2. 

5  Victorian  Raihvays  Covimissioners  v.   Coultas  (1888),   13  App.  Gas.  222. 

6  Pvgh  V.  /..  B.   cf  S.   C.   Ri/.   Co.,  [1896]  2  Q.  B.  248  ;    Bell  v.   G.  N.  Ry.  Co. 
(1890).  2G  L.  R.  (Ir.)  Ex.  D.  428. 

7  D^dieii  V.   White,  [1901]  2  K.   B.  669,  673  ;    cf.   Yates  v.  South  Kirby.  ^c, 
Collieries.  [1910]  2  K.  B.  538. 

8  Wilkinson  and  icife  r.  Doicnton,  [1897]  2  Q.  B.  57. 
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mesne  profits  may  be  claimed  from  tlie  date  of  the  defendant's  entry  on  tlie 
premises  till  possession  is  obtained  by  the  plaintilf.^ 

Trespass  to  Land — In  an  action  for  trespass  to  land  the  jury  is  not 
restricted  to  the  exact  amonnt  of  actual  damage  done  by  the  defendant 
treadin<r  down  the  grass,  injuring  the  crops  or  flowers,  &c.  This  would  be 
putting  ail  unlicensed  trespasser  upon  the  same  footing  as  one  who  entered 
with  leave  and  licence  and  accidentally  did  damage.-  If  an  action  be  brought 
by  a  reversioner  for  injury  to  his  reversionary  freehold  interest  in  land  by 
pulling  down  a  house  erected  upon  it,  the  measure  of  damages  would  be 
ascertained  by  considering  to  what  extent  the  value  of  his  reversionary 
interest  in  the  land  was  lessened  by  the  wrongful  act  of  the  defendant.a 
Again,  where  the  defendant  had  cut  away  some  soil  from  land  belonging  to 
the  plaintiff,  it  was  held  that  the  measure  of  damages  was  not  the  cost  of 
restoring  the  land  to  its  former  condition,  but  the  value  to  the  plaintiff  of 
the  soil  actually  taken  away.^  The  plaintiff  may  prove  circumstances  of 
aggravation,  e.g.,  that  the  defendant  entered  his  house  under  a  false  charge 
that  the  plaintiff  had  stolen  goods  therein,  and  the  jury  may  give  damages 
for  the  trespass,  aggravated  as  it  is  by  such  false  charge.^  If  the  defen- 
dant deliberately  persists  in  trespassing  on  the  plaintiff's  land  after 
notice  that  he  is  trespassing,  and  uses  intemperate  and  offensive  language 
when  civilly  requested  to  withdraw,  the  jury  may  give  damages  for  the 
trespass  committed  under  such  circumstances  far  in  excess  of  any  damage 
sustained  by  the  plaintiff.''  So  where  the  defendant  wrongfiiUy  and 
negligently  injured  the  plaintiff's  stable  with  the  object  of  compelling  him 
to  give  up  possession  of  it  to  the  defendant,  the  jury  were  allowed  to  take 
all  the  circumstances  into  their  consideration  in  assessing  the  amount 
of  damages."  "  Where  a  wrongful  act  is  accompanied  by  words  of  con- 
tumely and  abuse,  the  jury  are  warranted  in  taking  that  into  consideration 
and  giving  retributory  damages."  ^ 

V.   Measure  of  Damages  in  Actions  of  Contract. 

The  measure  of  damages  in  actions  of  contract  is  in  most 
respects  identical  with  that  in  actions  of  tort.  Yet  there  are 
some  differences  which  deserve  attention.  A  contract  is 
founded  upon  the  consent  of  the  parties ;  the  measure  of 
damages  in  actions  of  contract  may  therefore  be  affected  l)y 
their  stipulations.     In  actions  of  tort,  on  the  other  hand, 

1  Southport  Tramn-nijs  Co.  v.  Gaudy,  [18'J7]  2  Q.  B.  66. 

2  Sec  the  remarks  of  Maule,  J.,  in  Williams  v.  Currie  (1845),  1  C.  B.  at  p.  847  ; 
cf.  Lodqc  Holes  Colliery  Co.  v.  Wediwsbunj  Corporation,  [1908]  A.  C.  323. 

3  Batteshill  v.   Reed  H.S.jtJ),   18  C.  B.  6%. 
*  Jones  V.  Gooday  (1811).  8  M.  ii  W.  146. 

5  Bracegirdle  \.  Or  ford  (1813).  2  M.  &  S.  77. 

6  Merest  v.  Harvey  (1811),  5  Taunt.  442  ;     Williams  v.  Currie  (1845),  1  G.  B. 
841. 

7  Emblen  v.  Myers  (1860),  6  H.  &  N.  54. 

8  Per  Byles,  J.,  in  Bell  v.  Midland  Ry.  Co.  (1864),  10  C.  B.  N.  S.  at  p.  308. 
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where  no  privity  is  needed,  a  wider  discretion  is  often,  as  we 
have  seen,  allowed  to  the  jury,  and  many  elements  are  rightly 
deemed  material  which  could  not  properly  affect  the  verdict 
in  an  action  of  contract.  For  instance,  in  an  action  of  tort 
the  jm-y  may,  as  a  rule,  take  into  their  consideration  the  con- 
duct of  the  defendant,  or  the  motive  which  induced  him  to 
commit  the  tort.  '  But  in  estimating  the  damages  in  an  action 
of  contract  the  motive  or  intention  of  the  defendant  is 
immaterial.  Should  either  party  commit  a  breach  of  his 
covenant  or  promise,  it  is  right  that  he  should  be  compelled 
to  compensate  the  other  party.  But  as  a  rule  his  motive  for 
breaking  his  contract  will  be  entirely  disregarded,  and  the 
damages  payable  will  be  limited  to  the  pecuniary  loss  directly 
resulting  to  the  plaintiff  from  the  breach  of  contract.  Nor 
can  the  plaintiff's  own  conduct  be  taken  into  consideration. 
If,  for  instance,  the  plaintiff,  after  the  writ  was  issued,  broke 
his  part  of  the  contract,  evidence  of  this  fact  cannot  be  giren 
to  reduce  the  damages,  which  the  defendant  must  pay  for  the 
breach  of  contract  sued  on,^  though  it  might  be  made  the 
subject  of  a  counterclaim.  To  this  rule  there  is  one  exception. 
In  an  action  for  breach  of  promise  of  marriage"^  the  jury  is 
given  a  wide  latitude,  and  assumes,  in  some  sort,  to  punish 
the  defendant,  as  well  as  to  compensate  the  plaintiff. 


This  distiuctiou  between  actions  of  tort  and  actions  of  contract  may  be 
well  illustrated  by  reference  to  the  rule.  Omnia  prcesumuntur  contra  spolia- 
torem  (Everything  is  presumed  against  a  wrong-doer).  Thus  in  the  well- 
known  case  of  Armory  \.  Delamirie,^  where  the  defendant's  apprentice  had 
wrongfully  abstracted  a  valuable  jewel  from  a  ring  which  the  plaintiff  had 
found,  and  the  jewel  was  not  produced  in  Court,  it  was  held  that  the 
measure  of  damages  was  the  value  of  the  jewel  of  the  finest  water  tha 
would  fit  the  empty  socket.  But  in  actions  of  contract  a  different  rule 
prevails.  If  a  contract  be  made  in  the  alternative,  so  that  it  can  be  per- 
formed in  one  or  other  of  two  ways  at  the  election  of  the  defendant,  and  he 
does  neither,  the  damages  will  be  assessed  against  him  on  the  alternative 
which  is  least  profitable  to  the  plaintiff,  and  least  burdensome  to  the  defen- 


1  See  the  judgment  of  Jervis,  C.  J.,  ia  Bartlett  v.  Holmes  (1853),  13  C.  B.  at 
p.  638,  and  of  Maule,  J.,  in  LeiiAs  v.  Clifton  (1851),  14  G.  B.  at  p.  255. 

2  Berry  v.  Da  Costa  (1866),  L.  R.  1  C.  P.  331,  333,  approved  in  Millington  v. 
Lorhhj  {iSSO),  6  Q.  B.  D.  190,  195  ;  and  see  Quirk  v.  Ihonius,  1^1916]  1  K.  B.  516. 

8  (1722),  1  Smith,  L.  C,  12th  ed.,  p.  396. 
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dant.^  But  if  the  defendant  by  his  own  act  renders  performance  of  the 
contract  in  one  way  impossible,  and  then  fails  to  perform  it  in  the  other, 
the  damages  must  be  measured  according  to  the  second  alternative,  which 
is  the  only  one  left  open.- 

For  a  bare  breach  of  contract  nominal  damages,  at  all 
events,  will  be  recoverable.  Where  a  contract  stipulates 
for  the  payment  on  a  day  named  of  a  specific  sum,  the 
measure  of  damages  primd  facie  will  be  the  sum  thus  stipu- 
lated to  be  paid,  together  with  interest  when  recoverable.^ 
"No  matter  what  the  amount  of  inconvenience  sustained 
by  the  plaintiff  in  the  case  of  non-payment  of  money,  the 
measure  of  damages  is  the  interest  of  the  money  only."* 
"  The  normal  measure  of  damages  for  non-payment  of 
money  is  interest  where  interest  is  allowable  by  contract 
or  by  law."  ^  So  for  breach  of  a  promise  to  lend  money 
nominal  damages  only  can,  as  a  rule,  be  recovered.  The 
plaintiff  is  supposed  to  be  in  such  good  credit  that  he  can 
easily  borrow  the  same  sum  elsewhere." 

In  other  cases  the  general  rule  as  to  the  measure  of  damages 
in  actions  of  contract  is  that,  in  the  absence  of  any  express 
stipulation,  fixing  the  amount  of  damages  to  be  paid  on 
breach  of  the  contract,  the  plaintiff  is  primd  facie  entitled  to 
be  compensated  for  the  whole  of  the  damage  which  he  has 
sustained  as  the  direct  consequence  of  the  breach,  provided 
that  such  damage  was  or  ought  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  they  made  the  contract. 

A  wider  rule  was  formerly  laid  down  by  Parke,  B. :  "  Where  a  party 
sustains  a  loss  by  reason  of  a  breach  of  contract  he  is,  so  far  as  money 
can  do  it,  to  be  placed  in  the  same  situation  with  respect  to  damages  as  if 
the  contract  had  been  performed."  "     Hence  it  was  formerly  laid  down  that 

1  Cockburn  v.  Alexander  (1848),  6  C.  B.  791,  814  ;  Deverill  v.  Burnell  (1873), 
L.  R.  8  C.  P.  480. 

2  Mcllquham  v.  Taylor,  [1895]  1  Oh.  53,  62  ;  Ashmore  v.  Cox,  [1899]  1  Q.  B. 
436. 

3  As  to  the  cases  in  which  interest  is  recoverable,  see  ante,  p.  11")!. 
*  Per  Willes,  J.,  in  Fletcher  v.  Tayleur  (1855),  17  G.  B.  at  p.  29. 

6  Per  Chitty,  J.,  in  In  re  English  Bank  of  the  River  Plate,  [1893]  2  Ch.  at 
p.  446. 

6  See  the  remarks  of  Jessel,  M.  R.,  in  Wallis  v.  Smith  (1882),  21  Ch.  D.  at 
p.  257  ;  and  SoiUh  African  Territories  v.  Wallington,  [1897]  1  Q.  B.  692  ; 
[1898]  A.  C.  HO'.t.  But  a  promise  to  lake  up  debentures  can  now  be  specifically  enforced 
under  s.  105  of  the  Conipanies  (Consolidation)  Act.  IHOS. 

^  Robinson  v.  Uarman  (1818),  1  E.\ch.  at  p.  855.  As  to  damages  for  breach  of 
a  contract  for  the  sale  of  land,  see  Flnreau  v.  Thornhill  (1776),  2  W.  Bl.  1078  ; 
Bain  v.  Father,/ ill  {IHIW  L.  R.  7  U.  I,.  1.-<S  ;   Monian  v.  Jiiissell.  [19(»'.»]  1  K.  B.  357. 
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it  was  the  duty  of  the  jury  to  assess  as  accurately  as  they  could  the  differ- 
ence between  the  financial  position  in  which  the  plaintiff  found  himself 
with  the  contract  broken  and  that  in  whicli  he  would  have  been  if  the 
contract  had  been  duly  performed.  And  no  doubt  in  many  cases  that 
difference  is  still  prima  facie  the  amount  to  which  he  is  entitled  as  damages. 
But  it  was  soon  discovered  that  this  rule  included  losses  which  the 
defendant  could  not  reasonably  be  expected  to  anticipate.  Thus,  in  the 
leading  case  of  Hadley  v.  Baxendale}  the  plaintiffs  were  owners  of  a  steam 
flour  mill,  the  shaft  of  which  was  broken  ;  they  sent  it  to  the  defendants, 
who  were  carriers,  to  take  to  an  engineer,  to  serve  as  a  model  for  a  new 
shaft.  The  defendants'  clerk  was  told  at  the  time  that  the  mill  was  stopped, 
and  that  the  shaft  must  be  forwarded  immediately.  But  he  was  not  tcld 
that  the  want  of  the  shaft  was  the  only  thing  which  was  keeping  the  mill 
idle.  The  delivery  of  the  shaft  was  delayed  for  an  unreasonable  time,  and 
in  consequence  the  plaintiffs  could  not  work  their  mill.  But  it  was  held 
that  they  could  not  recover  any  damages  for  their  loss  of  profit  while  the 
mill  was  kept  idle,  because  such  loss  of  profit  was  not  the  natural  conse- 
quence of  a  delay  in  forwarding  a  broken  shaft ;  and  the  defendants  had 
not  sufficient  notice  of  the  special  facts  of  the  case  to  make  it  clear  to  them 
that  iuch  a  loss  was  a  probable  result  of  such  delay.  It  was  not,  in  short, 
a  consequence  which  might  fairly  and  reasonably  be  presumed  to  have  b^en 
contemplated  by  the  parties  when  they  made  the  contract.  And  ever  since 
tliis  decision  it  has  been  the  rule  in  England  that  on  a  breach  of  contract 
the  party  breaking  his  contract  must  pay  the  other  party  such  damages  only 
as  are  the  natural  aud  necessary  consequence  of  the  breach,  together  with 
all  such  further  and  other  damages  as,  owing  to  the  special  circumstances 
of  the  particular  case,  must  be  taken  to  have  been  in  contemplation  of  the 
parties  at  the  time  vvhen  the  contract  was  raade.^ 

Another  principle  has  sometimes  been  suggested  for 
assessing  damages  in  actions  for  breach  of  contract,  namely, 
that  if  one  of  the  parties  omits  or  refuses  to  perform  his 
part  of  it,  the  other  may  perform  it  for  him  as  nearly  as 
may  be,  and  may  claim  from  him  as  damage  the  reasonable 
expense  of  so  doing.^  In  many  cases,  no  doubt,  the  jury 
may  arrive  by  this  method  at  a  figure  approxjimately  correct. 
But  it  must  be  admitted  that  the  cost  of  performance  is 
not  as  a  rule  the  proper  measure  of  damage.^ 

The  mere  fact  that  the  defendant  has  broken  his  contract 


1  (1854),  9  Exch.  341. 

*  Hlndey.  Liddell  (1875),  L.  R.  10  Q.  B.  265;  Bostoch  <<•  Co.,  Ltd.  v.  Nicholson 
4-  Sons,  Ltd.,  [1904]  1  K.  B.  725. 

3  Prehnv.  Royal  Bank  of  Lirerpool  0870),  L.  R.  5  Ex.  92  ;  Ilinde  v.  Liddell 
(1875),  L.  R.  10  Q.  B.  265  ;  Le  Blanche,  v.  L.  S'  -Y.  IF.  By.  Co.  (1876),  1  C.  P.  D. 
2S6,  313  ;  cf.  Lodge  Holes  Collieries  v.  Wed/ie.ibitry  Corporation.  [1908]  A.  C.  323. 

*  Wigsell  v.  School  for  Lndigent  Blind  (1882),  8  Q.  B.  D.  357,  364. 
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entitles  the  plaintiff  to  at  least  some  nominal  damages.^  The 
difficulty  always  arises  as  to  the  hirther  amount  claimed. 
Damages  which  would  not  arise  in  the  usual  course  of  things 
from  a  breach  of  contract,  but  which  do  arise  from  circum- 
stances peculiar  to  the  special  case,  are  not  recoverable, 
unless  the  special  circumstances  were  known  to  the  defendant 
at  the  time  when  he  entered  into  the  contract.  If,  however, 
such  special  circumstances  were  previously  known,  or  were 
at  that  time  communicated,  to  him,  and  the  damage  sought 
to  be  recovered  flows  naturally  from  the  breach  of  contract 
under  these  special  circumstances,  then  that  damage  is 
recoverable,  whether  it  was  in  fact  contemplated  by  the 
parties  to  the  contract  or  not.  It  is  not  necessary  that  the 
defendant  should  expressly  undertake  to  be  answerable  for 
such  damage,  nor  is  it  necessary  that  he  should  have  express 
notice  that  a  l)reach  of  the  contract  would  in  such  s^^ccial 
circumstances  cause  such  damage ;  it  is  enough  if  he  had 
distinct  notice  of  the  special  circumstances  which  rendered 
it  necessary  or  probable  that  such  damage  would  flow  from 
the  breach.  Notice  of  such  special  circumstances  after  the 
contract  was  made  will  not  avail,  as  it  cannot  be  inferred  from 
such  notice  that  the  defendant  ever  consented  to  become 
liable  for  such  special  damage.-  But  if  after  notice  of  the 
special  circumstances  he  deliberately  enters  into  the  contract, 
he  may  reasonably  be  supposed  to  have  contemplated  as  the 
probable  result  of  any  breach  of  it  all  damage  which  arises 
naturally  or  probably  out  of  such  special  circumstances.^ 

Now  let  us  api^ly  these  general  rules  to  certain  special  classes  of  action. 

Breach  of  Warranty. — In  an  action  brought  for  the  breach  of  warranty  of  a 
horse,  if  the  horse  has  been  returned,  the  plaintiff  will  be  entitled  to  recover 
the  whole  price  paid ;  if  the  horse  is  not  returned,  the  difference  between 
his  real  value  and  the  price ;  or  the  plaintiff  m;iy  sell  the  horse  for  what  he 
can  get,  and  recover  the  residue  of  the  price  paid  in  damages.'*    If  the  horse 

1  But  a  subsequent  acceptance  of  the  sum  due  under  a  contract  to  pay  money  is  a 
waiver  of  anv  claim  to  nominal  damages  for  non-payment  at  the  time  agreed  : 
Tetleij  V.  Watiless  (18G7),  L.  R.  2  Ex.  275  ;  Harper  t.  Lmthorpe  DUisdale  Co. 
(1901)),  101  L.  T.  608. 

2  British  Columbia  Saiw  Mill  Co.  v.  yeltleship  (18G8),  L.  R.  3  C.  P.  at  pp.  505^ 
506. 

3  See  Simpson  v.  L.  ^  N.  W.  Ry.  Co.  (1876),  1  Q.  B.  D.  at  p.  277,  and  G.  W. 
Ry.  Co.  V.  Redmayne  (1866),  L.  R.  1  0.  P.  329. 

*  Casu-ell  V.  Coare  (1809),  1  Taunt.  566  ;  and  see  the  remarks  of  Riamwell, 
L.  J.,  in  Waddell  v.  Blockey  (1879),  i  Q.  B.  D.  at  p.  681; 
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be  not  tendered  to  the  vendor,  the  plaintiff  can  recover  no  damages  for  the 
expense  of  his  keep.  But  if  he  tendered  the  horse,  he  may  recover  for 
the  keep  for  such  time  as  would  be  required  to  sell  him  to  the  best  advan- 
tage.^ So  on  the  sale  of  other  goods.  The  plaintiff  purchased  at  an  auction 
for  £21  an  orchid  which  was  really  worth  only  7s.  Gd.,  but  the  defendant 
warranted  it  to  be  one  of  an  extremely  rare  species ;  if  it  iiad  been  so  it 
would  have  been  worth  £50.  It  was  held  that  the  plaintiff  was  entitled  to 
recover  £50.^  So  where  the  defendant  sold  to  the  plaintiff  fish  which  he 
warranted  sound  though  it  was,  in  fact,  unsound,  and  the  plaintiff  was  in 
consequence  fined  £20  and  costs,  and  incurred  other  costs  in  his  defence, 
it  was  held  that  the  plaintiff  could  recover  both  the  sums  which  he  had 
paid  for  costs,  but  not  the  fine.^  The  law  is  similar  where  there  is  an 
implied  warranty.  Thus,  on  the  sale  of  a  chattel  there  is  an  implied 
warranty  that  it  is  fit  for  the  purpose  for  which  it  is  sold.  In  Randall  v. 
Keivson,'^  the  plaintiff  bought  from  the  defendant  a  carriage-pole,  which 
was  defective  and  broke  whilst  in  use.  The  horses,  terrified  by  this,  ran 
away  and  were  much  injured.  It  was  held  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  pole,  and  also  for  damage  to  the  horses,  if  the 
jury,  on  a  second  trial,  should  be  of  the  opinion  that  the  injury  to  the  horses 
was  the  natural  consequence  of  the  defect  in  the  pole.  So  on  a  sale  by 
description  where  the  plaintiffs  purchased  from  the  defendants  for  resale 
sulphuric  acid  described  as  "commercially  free  from  arsenic,"  and  the 
dtfendants  delivered  sulphuric  acid  which  was  not  free  from  arsenic,  and 
which  was  therefore  worthless  and  spoilt  other  goods  of  the  plaintiffs,  it 
was  held  that  they  could  recover  the  price  of  the  acid  and  the  value  of  the 
goods  spoilt,  but  not  the  damages  which  they  were  compelled  ,to  pay  to 
third  parties  to  whom  they  had  resold  it,  nor  the  damage  done  to  their 
goodwill  in  consequence.^ 

Breach  of  Covenant  to  Repair. — The  Court  of  Api  eal  has  decided  that 
the  cost  of  putting  the  premises  into  the  state  of  repair  required  by  the 
covenant  was  the  measure  of  damages,  and  that  such  measure  was  not 
affected  by  the  fact  that  the  lessor  had  granted  another  lease  from  the 
expiration  of  defendant's  term  and  was  no  worse  oflf.*^  The  damages 
recoverable,  however,  in  an  action  brought  during  the  currency  of  the 
tenancy  for  a  breach  of  a  covenant  to  repair  are  measured  by  the  loss  which 
the  landlord  sustains  by  reason  of  the  depreciation  in  the  saleable  value  of 
the  reversion."  Where,  however,  the  premises  were  held  under  an  under- 
lease, and  the  under-lessee  had  notice  at  the  time  of  entering  into  his 
covenant  to  repair  of  a  similar  covenant  in  the  superior  lease,  the  fact  tiiat 


1  IVKenzie  v.  Hancock  (1826),  Ry.  &  M.  436. 
-  Ashworth  v.  Wells  (1898),  78  L.  T.  136. 
3  Crage  v.  Fry  (1903),  G7  J.  P.  240. 
*  (1877),  2  Q.  B.  D.  102. 

5  Bostock  c5-  Co.,  Ltd.  V.  Nicholson  4'  Son,  Ltd.,  [1904]  1  K.  B.   725. 

6  Joyner  v.  Weeks,  [1891]  2  Q.  B.  31  ;    but  as  to  whether  this  rule  is  an  absolute 
one,  see  the  judgment  of  Lord  Esher,  M.  R.,  at  p.  43. 

7  Henderson  v.  Thorn,  [1893]  2  Q.  B.  164  ;    and  see  Whitham  v.  Kershaw  (1885), 
16  Q.  B.  D.  613. 
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the  lessor  was  iiiuler  a  liability  to  yield  np  the  premises  in  repair  is  a 
c'ircn instance  to  be  considered  in  assessing  the  damages.^ 

Carriers. — "  Tlie  extent  of  a  carrier's  liability  is  to  be  governed  bv  the 
contract  he  has  entered  into,  and  the  ol)ligations  whicii  the  law  imposes 
npon  him.  He  is  not  to  be  made  liable  for  damages  ])eyond  what  may 
fairly  be  presnmed  to  have  been  contemplated  by  the  parties  at  the  time  of 
entering  into  the  contract.  It  must  be  something  which  conld  have  been 
foreseen  and  reasonably  expected,  and  to  which  he  has  assented  expressly 
or  impliedly  by  entering  into  the  contract."  -  Where  goods  are  delivered 
to  a  carrier  to  be  carried  from  one  place  to  another  and  are  lost,  their 
owner  is  entitled  to  recover  the  value  of  the  goods  at  the  place  at  which 
tliey  ought  to  have  been  delivered  to  the  consignee.^ 

As  regards  the  liability  of  a  carrier  by  land  for  delay  in  the  conveyance 
of  goods  or  live  stock,  "the  principle  is  now  settled  that  whenever  eitlier 
the  object  of  the  sender  is  specially  brought  to  the  notice  of  the  carrier,  or 
circumstances  are  known  to  the  carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object  may  be  taken  to  have  been  within 
the  contemplation  of  both  parties,  damages  may  be  recovered  for  the 
natural  consequences  of  the  failure  of  that  object."  ^ 

"  If  goods  are  sent  by  a  carrier  to  be  sold  at  a  particular  market,  if,  for 
instance,  beasts  are  sent  by  railway  to  be  sold  at  Smithfield,  or  fish  is  sent 
to  be  sold  at  Billingsgate,  and,  by  reason  of  delay  on  the  part  of  the  carrier, 
they  have  not  arrived  in  time  for  the  market,  no  doubt  damages  for  the 
loss  of  market  may  be  recovered.  So  if  goods  are  sent  for  the  purpose  of 
being  sold  in  a  particular  season  when  they  are  sold  at  a  higher  price  than 
they  are  at  other  times,  and  if  by  reason  of  breach  of  contract  they  do  not 
arrive  in  time,  damages  for  loss  of  market  may  be  recovered.  Or  if  it  is 
known  to  both  parties  that  the  goods  will  sell  at  a  better  price  if  they 
arrive  at  one  time  than  if  they  arrive  at  a  later  time,  that  may  l^e  a  ground 
for  giving  damages  for  their  arriving  too  late  and  selling  for  a  lower  sum."^ 
There  is,  however,  a  difference  in  this  respect  between  the  liability  of  a 
carrier  by  land  and  a  carrier  by  sea.  Damages  for  loss  of  market  caused  by 
accident  or  delay  at  sea  have  been  held  to  be  too  remote  to  be  recovered." 

Kon-(Mivery  of  Stock. — In  this  and  some  other  actions  the  precise 
amount  of  the  damages  depends  on  the  date  at  which  the  stock  ought  to  have 
been  and  was  not  delivered.  So,  in  an  action  for  breach  of  a  contract  to 
replace  stock  lent,  the  measure  of  damages  is  the  price  of  the  stock  on  the 
day  when  it  ought  to  have  been  replaced,  or  its  price  on  the  day  of  the 


1  Conquest  V.  Ebbetts,  [hsy,;]  A.  C.  iOO  ;  but  see  Moli/neux  v.  Richard,  [1906] 
1  Ch.  34. 

2  Per  Bovill.  C.  J.,  in  British  Columbia  Sitw  MUl  Co.  v.  Aettleship  (1868),  L.  R. 
3  C.  P.  at  p.  i>()G  ■    Cory  v.  Thames  Iroinvorks,  ^-c.  Co.  (1868),  L.  R.  3  Q.  B.  181. 

3  Rice  V.  Baxendale  (1801),  7  II.  &  N.  96. 

*  Per  Cockburn,  C.  J.,  in  Simpson  v.  L.  ^  N.  W.  Ry.  Co.  (1876).  1  Q.  B.  D.  at 
p.  277. 

5  Per  Mellish,  L.  J.,  in  The  Parana  (1877),  2  P.  D.  at  p.  121. 

6  The  P.iriini.  xu/;rd:  Tli-  .Viiffliif/  Wll  (IHs-t).  ;»  [>.  D.  105  (approved  in 
Victorian  Railway  Commissioners  v.  Coultas  (1888),  11  App.  Cas.  222)  ;  Hawes  v. 
S.  E.  Ry.  Co.  (1884).  54  L.  J.  Q.  B.  174. 
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trial,  at  the  plaintiff's  option.  '•  The  true  measure  of  damages  in  all  these 
cases  is  that  which  will  completely  indemnify  the  plaintiff  for  the  breach 
of  the  engagement.  If  the  defendant  neglect  to  replace  the  stock  at  the 
day  appointed,  and  the  stock  afterwards  rise  in  value,  the  plaintiff  can  only 
be  indemnified  by  giving  him  the  price  of  it  at  the  time  of  the  trial.  And 
it  is  no  answer  to  say  that  the  defendant  may  be  prejudiced  by  the 
plaintiff's  delaying  to  bring  his  action,  for  it  is  his  own  fault  that  he  does 
not  perform  his  engagement  at  the  time  ;  or  he  may  replace  it  at  any  time 
afterwards,  so  as  to  avail  himself  of  a  rising  market."  ^  So  in  an  action 
for  not  redelivering  mining  shares,  lent  to  the  defendant  upon  a  contract  to 
return  them  on  a  given  day,  the  true  measure  of  damages  will,  if  they  have 
not;  been  replaced,  be  the  market  price  of  the  shares  at  the  time  of 
the  trial. - 

Non-delivery  of  Goods. — If  goods  sold  be  not  delivered  at  the  time  and 
place  agreed  on,  and  the  plaintiff  has  not  yet  paid  the  price,  the  measure 
of  damage  is  merely  the  difference  between  the  contract  price  and  the 
market  value  on  or  about  the  day  of  breach  ;  for  the  plaintiff  is  bound  to 
act  reasonably,  and  he  might  have  bought  other  goods  immediately  in  the 
open  market.     If  there  was  a  market  in  which  the  plaintiff  could  have 
purchased  similar  goois,  and  no  difference  is  proved  between  the  contract 
price   and   the   market  price  on   the   day  of  the   breach,   only   nominal 
damages   can   be   recovered.^     Where,    however,   no   goods   of   the   kmd 
sold  can   be  procured  in  the  market,   the  measure  of  damages  is  the 
difference   between   the   contract   price   flm   the   expenses   which   would 
be  incurred  in  preparing  the  goods  for,  and  taking  them  to,  the  market, 
and   the   amount   which    the   plaintiff  would   have   realised   by  the  sale 
of  them.*     Where  the   prices  on   the  market   are  falling  and   the   pur- 
chaser repudiates  the  contract,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price  on  the  day  when  the 
vendors  accepted  the  purchaser's  repudiation  of  the  contract.^     It  is  other- 
wise if  the  refusal  is  anticipatory  only  and  is  not  accepted  by  the  other 
party  as  a  final  breach  of  the  contract.'^     Where  the  purchaser  has  made  a 
contract  for  the  resale  of  the  goods,  and  the  vendor  is  aware  of  this  at 
the  date  of  the  original  contract,  the  purchaser  may  recover  damages  for 
the  loss  of  his  profit  on  such  resale,  and  also  in  respect  of  the  penalties  or 
other  damages  for  which  he  is  liable  to  his  purchaser,  not  necessarily  to 
the  full  extent  of  his  liability  over,  though  the  jury  may  award  him  the 
full  amount  if  they  deem  it  reasonable.*" 

1  Per  Grose,  J.,  in  Shepherd  v.  Johnson  (1801),  2  East,  at  p.  212. 

2  Oiceii  T.  Routh  (18.5i),  U  C.  B.  327. 

3  Talpy  V.  Oakeley  (1851),  16  Q.  B.  911.  See  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  51. 

4  M-yeill  V.  Richards,  [1899]  1  Ir.  R.  79  ;  Schulze  v.  G.  E.  Ry.  Co.  (1887), 
19  Q.  B.  D.  30. 

5  Roth  V.  Taysen  (1896),  73  L.  T.  628  ;  Ashmore  v.  Cox,  [1899]  1  Q.  B.  436  ; 
Braithwaite  v.  Foreign  Hardwood  Co.,  [1905]  2  K.  B.  543. 

6  Michael  v.  Hart,  [1902]  1  K.  B.  482. 

7  Hydraulic  Engineering  Co.  v.  McHaffie  (1878),  4  Q.  B.  D.  670  ;  Elbinger  v. 
Armstrong  (1874),  L.  R.  9  Q.  B.  473  ;  Grebert-Borgnis  v.  Nugeiit  (188o),  15 
Q.  B.  D.  85. 
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Xol  arreplinfj  Goods. — In  an  action  for  not  accepting  goods,  the 
ditference  between  the  contract  price  and  the  market  price  on  the  day  the 
contract  was  broken  is  the  ordinary  measure  of  damages.^  Where  goods 
are  to  be  delivered  at  a  certain  time,  and  while  on  their  way  the  bnyer 
gives  notice  that  he  will  not  accept  them,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day 
fixed  for  the  delivery,  and  not  that  on  the  day  on  which  the  seller  received 
the  notice.  The  measure  of  damages  for  not  accepting  stock  sold  is  the 
difference  between  the  contract  price  and  the  market  ])rice  on  the  day  of 
the  breach  of  contract.  The  measure  of  damages  in  the  case  of  railway  or 
other  shares  in  companies  is  the  difference  between  the  contract  price  and 
the  market  value  on  the  day  of  breach,  or  the  earliest  day  afterwards  on 
which  they  could  be  sold. 

Raihcay  Cases. — If  a  railway  company  fails  to  can-y  a  passenger  to  the 
destination  stated  on  his  ticket,  he  can  claim  to  be  repaid  his  hotel  bill, 
and  the  cost  of  a  cab,  but  not  of  a  special  train,^  but  he  cannot  recover 
any  compensation  for  the  worry  and  annoyance  of  the  delay,  or  for  illness 
caused  by  exposure  to  the  cold.^ 

Shipping  Cases. — If  a  ship  be  ordered  to  be  built,  or  be  left  for  repairs, 
and  be  not  delivered  by,  or  repaired  within,  the  time  stipulated,  the 
measure  of  damages  is  ^>r/w(i /««e  the  sum  which  would  have  been  earned 
by  the  ship  in  the  ordinary  course  of  trade  since  the  period  when  it  should 
have  been  delivered,'*  In  an  action  for  delay  in  delivering  cargo,  the 
measure  of  damages  is  the  difference  between  the  market  value  of  the 
plaiutifif's  goods  at  the  jwrt  of  discharge  on  the  date  of  due  delivery  and 
their  market  value  at  that  port  at  the  date  of  actual  deliveiy.  As  a  rule 
damages  cannot,  in  the  absence  of  sj^ecial  circumstances,  be  given  for  loss 
of  market  on  a  contract  of  carriage  by  sea  ;  ^  but  there  is  no  rule  of  law 
that  such  damages  can  never  be  recovered.*^  "Where  some  of  the  packages 
of  tea  .'^hipped  by  the  assured  were  damaged  by  sea-water,  it  was  held  that 
the  assured  cuuld  only  recover  for  the  damage  done  to  these  packages,  and 
not  fcr  any  loss  occasioned  by  injury  to  the  "  reputation  of  the  remainder."^ 
Sale  of  Land. — When  a  })erson  contracts  to  sell  leal  property,  there  is 
an  implied  understanding  that  if,  without  fraud  on  his  part,  he  fails  to 
make  out  a  good  title,  the  only  damages  recoverable,  over  and  above  the 
deposit  money  paid  with  interest,  will  be  the  expenses  to  which  the  pur- 
cha-ser  may  be  put  in  investigating  the  title.  No  damages  are  recover- 
able by  the  purchaser  for  the  loss  of  liis  bargain  in  such  a  case,  i.e.,  in  the 
absence  of  fraud  or  misrepresentation  on  the  part  of  the  vendor. 


>  .Sale  of  Goods  Act,  1^I»3  (."C,  i:  r.7  Vict.  c.  71"),  s.  oO  ;  and  see  WdVunm  Brox.  v 
Aiiim,  ri'.tH]  A.  ('.  510. 

2  Le  Blanche  v.  L.  ^  N.  W.  Ry.  Co.  (1876),  1  C.  P.  D.  28G. 

3  Hamlin  v.  G.  N.  Ry.  Co.  (1856),  1  H.  &  N.  408  ;    Hobbs  v.  L.  ^'  S.  W.  Ry. 
Co.  (Ibi75;,  L.  R.  10  Q.  B.  111. 

*  The   Aryentino   (1889),    11   App.    Cas.    519  ;     Welch   v.    Anderson   (l.S'.v>),   61 
L.  J.  Q.  B.  167. 

i  The  Parana  (1877),  2  P.  D.  118  ;    The  Sotting  Hill  (1884),  9  P.  D.  105. 
6  Lhinn  V.  Buckvall  Brothers,  [1902]  2  K.  13.  614. 

•  Caior  V.  Great  Western  Insurance  Co.  of  N>'ii)  York  (1873),  L.  R.  8  C.  P.  o.i2 
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Upon  this  point  Flureau  v.  ThornhiU^  and  Bain  v.  Fothei-gilV^  are 
leading  anthorities.  "It  is  recognised  on  all  hands  that  the  pnrchaser 
knows,  on  his  part,  that  there  must  be  some  degree  of  uncertainty  as  to 
whether,  with  all  the  complications  of  our  law,  a  good  title  can  be 
effectively  made  by  his  vendor  ;  and  taking  the  property  with  that  know- 
ledge, he  is  not  io  be  lield  entitled  to  recover  any  loss  on  the  bargain  he 
may  have  made,  if  in  effect  it  should  turn  out  that  the  vendor  is  incapable 
of  completing  his  contract  in  consequence  of  his  defective  title.  All  that 
he  is  entitled  to  is  the  expense  he  may  have  been  put  to  in  investigating 
the  matter."  3 

"  If  a  person  enters  into  a  contract  for  the  sale  of  a  real  estate  knowing 
that  he  has  no  title  to  it  nor  any  means  of  acquiring  it,  the  purchaser 
cannot  recover  damages  beyond  the  expenses  he  has  incurred  by  an  action 
for  the  breach  of  the  contract ;  he  can  only  obtain  other  damages  by  an 
action  for  deceit."-*  Bat  where  the  vendor  can  give  a  good  title,  but 
refuses  or  knowingly  omits  to  perforin  his  part  of  the  contract,  the  rale 
does  not  apply.^  It  is  not  necessary  to  prove  either  wilful  default  or  bad 
faith  in  the  vendor.*^ 

Moreover,  "  under  ordinary  circumstances,  where  the  purchaser  fails  to 
complete  without  any  default  on  the  part  of  the  vendor,  the  latter  is 
entitled  to  recover  all  the  expenses  he  has  incurred  in  preparing  for  the 
sale  and  also  the  loss  iucurred  upon  a  resale,  that  is,  the  difference  "of 
price,  if  any."*"  Where  a  lessee  assigns  in  spite  of  his  covenant  not  to 
do  so  the  measure  of  damages  is  such  sum  as  represents  the  difference 
in  value  to  the  lessor  of  thj  liability  of  the  assignor  and  assignee 
respectively.^ 

Wrongful  Dismhsal. — The  measure  of  damages  in  actions  for  wrongful 
dismissal  depends  partly  upon  the  rate  of  wages  to  which  the  plaintiff  was 
entitled  under  his  agreement  with  the  defendant,  and  partly  upon  the 
length  of  time  which  will  probably  elapse  before  the  plaintiff  can  obtain 
similar  employment  on  equally  advantageous  terms.  It  is  the  duty  of  a 
servant  who  is  wrongfully  dismissed  to  use  all  reasonable  diligence  in 
seeking  another  post.  If,  indeed,  the  particular  employment  could  not  be 
again  obtained  without  delay,  and  if  the  wages  stipulated  for  in  the  con 
tract  broken  were  higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  him  for  the  loss  of  wages  during  that  delay,  and  for  the  loss  of  the 
excess  of  the  wages  contracted  for  above  the  usual  rate  ;  but  no  allowance 
would   be  made  for  any  pain  caused  to   the   plaintiff   by  his  dismissal 

1  (1776),  2  W.  Bl.  1078.  This  case  "establishes  that  where  there  is  no  fraud 
and  no  express  contract  to  sell  property  with  a  knowledge  on  the  vendor's  part 
that  he  has  not  the  title  to  sell  ...  no  damages  for  loss  of  bargain  can  be 
recovered  :  "  per  Cleasby,  B.,  in  Bain  v.  Fcthergill  (1870),  L.  R.  6  Ex.  6t>.  Flureaa 
V.  ThornhUl  is  distinguished  in  Wall  v.  City  of  London  Real  Property  Co.  (1874), 
L.  R.  9  Q.  B.  249,252. 

-'  (1873),  L.  R.  7  H.  L.  158  ;    Morgan  v.  Russell,  [1909]  1  K.  B.  357. 

3  Per  Lord  Hatherley  in  Bain  v.  Fothergill  (1873),  L.  R.  7  H.  L.  at  pp.  210,  211. 

*  Per  Lord  Chelmsford,  lb.  at  p.  207. 

s  Eiigell  v.  Fitch  (1869),  L.  R.  4  Q.  B.  659. 

*  In  re  Daniel,  [1917]  2  Ch.  405. 

'  Per  Brett,  J.,  in  Essex  v.  Daniell  (1875),  L.  R.  10  C.  P.  at  p.  553. 
>*  William.i  V.  Earle  (1868),  L.  R.  3  Q.  B.  739. 
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in  consequence  of  his  being  attached  to  the  ]>lace  of  his  employment.^ 

If  the   plaintiff   is   likely   to  obtain    another  similar    situation    without 

delay,  the  damages  should  be  small  ;   if  he  has  actually  obtained  one,  they 
should  be  merely  nominal. ^ 

In  an  action  of  contract  brought  for  a  liquidated  amount, 
/.('.,  for  a  sum  certain  or  cajiable  of  being  reduced  to  a 
certainty,  the  amount  to  be  awarded  to  the  plaintiff  is  purely 
a  matter  of  calculation,  and  can  be  arrived  at  by  mere 
arithmetic,  or  by  reference  to  a  scale  of  charges  or  some  other 
accepted  rate  or  percentage.  Sometimes,  moreover,  the  law 
itself  defines  the  mode  of  computing  the  amount  recoverable 
in  an  action,  as,  for  instance,  where  the  plaintiff  sues  his  co- 
contractors  for  contribution,  or  where  the  claim  is  for  general 
average.^  "  The  amount  which  would  have  been  received  if 
the  contract  had  been  kept  is  the  measure  of  damages  if  it  be 
broken."^ 

But,  as  we  have  already  stated,  the  measure  of  damages 
in  an  action  of  contract  may  be  affected  by  the  stipula- 
tions into  which  the  parties  have  expressly  entered.  Thus, 
the  parties  may  agree  that  they  shall  only  be  liable  in  certain 
events.'  Frequently,  however,  the  parties  have  named  in 
their  contract  a  certain  sum  which  is  to  be  paid  in  the 
event  of  its  being  broken.  AVhere  this  is  the  case,  a  question 
arises  which  is  often  of  some  difficulty,  viz.  :  Do  the  parties 
really  regard  the  sum  so  named  as  a  fair  and  proper  compen- 
sation for  a  breach  of  the  contract,  oris  it  merely  a  prohibitory 
figure,  which  will  not  be  exacted  in  the  case  of  every  breach  ? 
This  question  is  usually  expressed  thus  in  legal  language  : 
Is  the  sum  named  liquidated  damages,  or  is  it  a  penalty  ? 
By  "  liquidated  damages  "  is  meant  the  sum  which  the 
parties  to  a  contract  have  themselves  agreed  on  as  a  fair 
compensation  for  a  breach  of  it,   whereas  a  "penalty"  is 

^  See  the  remarks  of  Eric,  J.,  ia  Beckham  v.  Drake  (18i9),  2  H.  L.  Gas.  at 
p.  606. 

2  Sec  the  remarks  of  Crompton,  J.,  in  Emm,ens  v.  Elderton  (1853),  13  C.  B.  at 
p.  508  ;    and  see  Macdomiell  v.  Marston  (1881),  0.  &  E.  281. 

3  See  Jlcdlelt  v.  Wujram  (1850),  9  C.  B.  580  ;  Atkinscm  v.  Stephens  (1862). 
7  Exch.  5G7. 

«  Per  L>e  Grey,  C.  J.,  in  Sharpe  v.  Brice  (1771),  2  W.  Bl.  at  p.  942. 

*  Where  there  is  a  statutory  duty  to  ent<ir  into  contracts,  e.g.,  tp  carry  passengers 
on  a  tramway,  the  persons  on  whom  that  duty  falls  can  only  limit  their  liability 
by  giving  an  option  to  the  passengers  to  travel  at  one  rate  .at  their  own  risk,  and  at 
.luother  at  the  carriers'  risk  :    Clarlie  v.   Waf  Ham  Corporation,  [1909]  2  K.  B.  858. 
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the  sum  named  in  a  contract  to  secure  its  due  performance, 
not  as  an  agreed  valuation  of  the  probable  consequences 
of  its  breach,  but  as  an  amount  to  be  forfeited  on  any 
breach,  however  great  or  small  the  actual  loss  to  the 
plaintiff  may  prove  to  be.  Formerly  the  Courts  strictly 
enforced  the  penalty,  but  allowed  the  defendant  by  paying 
the  penalty  to  purchase  the  right  to  do  the  thing  which  he 
had  promised  not  to  do.  Now  the  tendency  of  our  judges  is 
to  restrict  the  amount  to  be  paid  by  the  defendant  to  the 
damage  which  the  plaintiff  lias  in  fact  sustained,  but  at  the 
same  time,  in  a  proper  case,  to  grant  the  plaintiff  an  injunc- 
tion to  restrain  any  repetition  of  the  act. 

The  fact  that  the  parties  state  expressly  in  their  contract 
that  the  sum  named  is  liquidated  damages,  and  not  a  penalty, 
will  not  prevent  the  Court  from  deciding  that  it  is  a  penalty.^ 
Where  the  contract  contains  a  variety  of  stipulations  of 
different  importance,  and  one  sum  is  stated  to  be  payabl§  on 
breach  of  performance  of  any  one  of  them,  then,  although  it 
be  called  by  the  name  of  liquidated  damages,  it  is  in  reality  a 
penalty,  and  the  actual  damage  sustained  is  alone  recoverable.'' 
But  where  the  parties  name  a  sum  which  is  to  be  paid  as 
liquidated  damages  in  one  event  only,  this  will  be  regarded 
as  liquidated  damages  and  not  a  penalty,  and  will  then  bind 
both  parties. 

lu  deciding,  however,  whether  a  sum  made  payable  by  way  of  compensa- 
tion for  breach  of  a  contract  is  to  be  treated  as  hquidated  damages  or  as  a 
penalty,  the  Court  must  take  all  the  circumstances  into  consideration,  in 
order  to  ascertain  the  intention  of  the  parties.  The  fact  that  the  sum  in 
question  is  to  be  paid  on  the  breach  of  any  one  of  a  variety  of  stipulations 
of  different  degrees  of  importance  does  not  necessarily  oblige  the  Court  to 
treat  it  as  a  penalty,  although  it  raises  a  presumption  that  that  was  the 
intention  of  the  parties  ;  nor  does  the  fact  that  the  sum  in  question  had 
been  deposited  at  the  making  of  the  contract  compel  the  Court  to  treat  it  as 
liquidated  damages,  although  it  forms  a  material  element  to  be  taken  into 
consideration  in  ascertaining  the  intention  of  the  parties.^^     A  penalty  is 

1  See  Thompson  v.  Hudson  (1SG9),  L.  R.  4  H.  L.  at  p.  30  ;  and  Clydebank 
Engineering  and  Shipbuilditig  Co.  v.  Yzquierdo  y  Castaneda,  [1905]  A.  C.  6  ; 
Commissioner  of  Public-  Works  v.  Hills,  [19061  A.  C.  308. 

2  Magee  v.  Lavell  (1874),  L.  R.  9  0.  P.  107  ;  and  see  Jones  v.  Hough  (1879), 
5  Ex.  D.  115  ;    Eay?ier  v.  Rederiaktiebolaget  Condor,  [1895]  2  Q.  B.  289. 

3  Pye  T.  British  Automobile  Syndicate,  Ltd.,  [1906]  1  K.  B.  425. 

B.C.L. VOL.    II.  42 


1316  DAMAGES    AND    THE    MEASURE    OF    DAMAGES. 

"something  which  a  debtor  is  to  pay,  over  and  above  his  original  liability, 
as  a  punishment."  ^  "  What  the  Courts  look  at  is  the  real  intention  of  the 
parties  as  it  is  to  be  gathered  from  the  language  they  have  used."  - 

Where  the  judge  is  satisfied  that  the  parties  intended 
the  sum  named  in  their  contract  to  be  a  penalty,  he  will 
require  evidence  to  be  given  as  to  the  loss  which  the  plaintiff 
has  in  fact  sustained,  and  will  direct  the  jury  to  restrict  their 
verdict  to  the  amount  of  such  loss.  They  cannot,  however, 
award  the  plaintiff  a  larger  sum  than  the  stipulated  penalty. 

It  does  not  matter  that  the  parties  have  expressly  declared 
the  sum  named  to  be  liquidated  damages,  if  the  Court  can 
see  that  it  really  is  a  penalty.-' 

In  WaUis  v.  Smith,*  Jessel,  M.  R.,  divides  the  cases  into  four  classes  : — 

1.  "Where  a  sum  of  money  is  stated  to  be  payable  either  by  way  of 
liquidated  damages  or  by  way  of  penalty  for  breach  of  stipulations,  all  or 
some  of  which  are,  or  one  of  which  is,  for  the  payment  of  a  sum  of  money 
of  less  amount,  that  is  really  a  penalty  and  only  the  actual  damage  can  be 
recovered.  The  Court  will  not  in  such  cases  sever  the  stipulations,  and  if 
any  one  of  them  is  for  the  payment  of  a  sum  of  money  of  less  amount,  the 
proviso  will  be  bad.* 

2.  Where  the  amount  of  damages  is  not  ascertainable  per  se,  but 
the  amount  of  damages  for  a  breach  of  one  or  more  of  the  stipulations 
either  must,  or  in  all  human  probability  will,  be  small,  so  that  the  Court 
can  assume  it  to  be  small,  in  this  case  there  is  no  express  decision  whether 
or  not  the  same  rule  applies  as  in  the  first  case,  though  there  are  dicfa  on 
both  sides.  It  probably  will  do  so  where  some  of  the  covenants  are  of  such 
a  character  that  obviously  the  damage  which  can  possibly  arise  from  any 
breach  of  them  would  be  very  insignificant  compared  with  the  sum  whicli 
has  been  fixed  by  the  parties. 

3.  Where  the  damages  for  the  breach  of  each  stipulation  are  un ascertain- 
able or  not  readily  ascertainable,  but  the  stipulations  may  be  of  greater  or 
less  importance  or  of  equal  importance,  there,  though  there  are  dicta  to  the 
contrary,  the  rule  to  be  collected  from  the  decisions  is  that,  though  the 
stipulations  vary  in  importance,  the  sum  is  not  treated  as  a  penalty,  but  as 
li(|uidated  damages- 

1  Per  Lush,  L.  ,J.,  in  Ex  parte  Burden  (1881),  16  Ch.  D.  at  p.  680  ;  and  see 
Protector  Loan  Co.  v.  Grice  (188<)),  5  Q.  B.  D.  592. 

2  Per  Keatinf^,  J.,  in  Lea  v.  Whitaker  (1872),  L.  R.  8  C.  P.  at  p.  73  ;  and  eee 
Magee  v.  Lavell  (1874),  L.  R.  9  C.  P.  107,  115. 

»  Kemhh'  v.  Farn-n  (1^29),  f^  Biii.'.  HI  ;  and  see  Thonipgon  v.  Hvdsim  (18C,9).  L.  K. 
4  H.  L.  1.  3(>  ;  Berkham  v.  Drain-  ('lS4fl),  2  H.  L.  Gas.  579,  598,  (U-l  :  Pi-ice  \.  Green 
(1S45).  13  M.  A:  W.  f,95  ;  fl847),  1<;  M.  &  W.  fi4(i. 

*  (1882),  21  Ch.  D.  243,  2.-.6  et  seq. 

«  See  Elrhimtone  v.  Monkland,  ^c,  Co.  (1886),  11  App.  Gas.  332. 
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4.  Where  a  deposit  is  to  be  forfeited  for  the  breach  of  a  number  of 
stipulations  some  of  which  may  be  trifling,  some  of  which  may  be  for  the 
payment  of  money  on  a  given  day,  here  too  the  sum  will  be  treated,  not  as 
a  penalty,  but  as  liquidated  damages. 

"  One  rule  which  appears  to  be  recognised  in  the  cases  as  a  canon  of 
construction  with  regard  to  agreements  of  this  kind  is  that  where  the  parties 
to  a  contract  have  agreed  that,  in  case  of  one  of  the  parties  doing  or  omit- 
ting to  do  some  one  thing,  he  shall  pay  a  specific  sum  to  the  other  as 
damages,  as  a  general  rule  such  sum  is  to  be  regarded  by  the  Court  as 
liquidated  damages,  and  not  a  penalty."  ^  An  exception  to  such  rule  is 
where  a  larger  sum  is  to  be  payable  upon  the  non-payment  of  a  smaller 
one.  A  further  exception  is  suggested  where  the  sum  agreed  to  be  paid  is 
so  large  with  reference  to  the  matter  in  respect  of  which  it  is  to  become 
payable  as  to  render  the  contention  that  it  should  be  regarded  as  liquidated 
damages  absurd. 


VI.  x\ggravation  and  Mitigation  of  Damages. 

Where  the  damages  are  liquidated,  the  jury  will  not  be 
allowed  to  take  into  their  consideration  extraneous  matter, 
such  as  the  motives  or  conduct  of  either  party. 

But  the  case  is  different  where  the  damages  are  un- 
liquidated. Then,  whether  the  action  be  of  tort  or  of 
contract,  the  plaintiff  is  generally  allowed  to  travel  outside 
the  bare  facts  which  constitute  his  strict  cause  of  action, 
and  to  prove  extraneous  matters  to  enhance  the  damages, 
in  the  first  place,  the  plaintiff  may  prove  every  loss  which 
he  has  actually  sustained,  and  all  expense  which  he  has 
reasonably  incurred,  in  consequence  of  the  defendant's  tort  or 
breach  of  contract.  Thus,  in  an  action  for  breach  of  promise  of 
marriage,  the  plaintiff  may  show  in  aggravation  of  damages 
that  the  defendant  seduced  her  under  the  cover  of  the  promise 
of  marriage.^  So,  if  a  cattle-dealer  sells  a  diseased  cow  to  a 
farmer,  he  is  liable  for  the  value,  not  only  of  that  cow,  but 
also  of  all  other  cows  that  catch  the  disease  from  it ;  and 
this  is  so  whether  the  farmer  sues  in  contract  for  breach  of 
w^arranty  or  in  tort  for  a  misrepresentation.^     Where  a  lessee 

1  Per  Lord  Esher.  M.  R..  in  Law  v.  Local  Board  of  Redditch.  [18921  1  Q.  B.  afc 
ji.  130  :  and  see  Stricldand  v.  WUiiamx,  [18119]  1  Q.  B.  382. 

2  Berry  v.  Da  Costa  (1866),  L.  R.  1  C.  F.  331  ;  MUUngton  v.  Loring  (1880), 
6  Q.  B.  D.  190. 

3  Mullett  V.  Mason  (1866),  L.  R.  1  0.  P.  559  ;  Smith  v.  Green  (1875).  1 
C.  P.  D.  92  ;    and  see  Pape  v.  Wesfacott,  [1894]  1  Q.  B.  272. 
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had,  in  breach  of  his  covenant,  assigned  without  his  lessor's 
consent  to  a  person  who,  as  the  lessee  knew,  intended  to  use, 
and  did  in  fact  use,  the  premises  as  a  turpentine  distillery,  and 
the  premises  were  burnt  down  by  a  fire  arising  from  such  use, 
he  was  held  liable  to  }>ay  to  the  lessor  by  way  of  damages  for 
his  breach  the  amount  of  the  damage  done  by  the  fire.^ 

Moreover,  in  certain  cases  the  jury  is  permitted  to  award 
the  plaintiff  damages  in  excess  of  the  amount  which  would 
be  adequate  compensation  for  any  loss  which  he  has  in 
fact  sustained.  These  are  called  vindictive  or  exemplary 
damages,  because  the  jury  desires  not  merely  to  recou])  the 
plaintiff,  but  also  to  punish  the  defendant  by  fining  him  for 
his  misconduct. 

Thus,  where  a  member  of  Parliament  persisted  in  shooting  on  the  plain- 
tiff's land  and  used  insolent  language,  a  verdict  for  £500  was  held  not  to 
be  excessive,  though  he  had  done  no  real  damage.^  So  in  cases  of  malicious 
prosecution,^  and  in  actions  of  libel  and  slander,  "  tiie  damages  are  not 
limited  to  the  amount  of  pecuniary  loss  which  the  plaintiff  is  able  to  prove."  ■* 
The  fact  that  the  defendant  acted  spitefully  and  maliciously  is  allowed  to 
enhance  the  damages.  The  plaintiff  may  give  in  evidence  for  this  purpose 
all  the  circumstances  preceding  and  attending  the  publication,^  and  any 
previous  transactions  between  himself  and  the  defendant  which  have  any 
direct  bearing  on  the  matter.  The  jury  will  also  consider  the  fact  that  the 
attack  was  entirely  unprovoked,  that  the  defendant  could  easily  have 
ascertained  that  the  charge  he  made  was  false,  and  that  he  continued  to 
circulate  the  libel  after  complaint  was  made  to  him.*^  "  Tlie  jury,  in 
assessing  damages,  are  entitled  to  look  at  the  whole  conduct  of  the 
defendant  from  the  time  the  libel  was  published  down  to  the  time  they 
give  their  verdict.  They  may  consider  what  his  conduct  has  been  before 
action,  after  action,  and  in  Court  during  the  ti-ial,"  *■ 

As  a  rule,  where  the  damages  are  liquidated,  it  is  not  open 
to  the  defendant  to  give  evidence  in  mitigation  of  damages. 
In  an  action  for  work  and  labour  done,  however,  the  defen- 
dant may  if  he  thinks  lit  give  evidence,  in  al)atement  of  the 
claim,  that  certain  portions  of  the  work  ordered  wer(^  badly 


»   Lepla  V.  Rofjers,  [189.3]   1  Q.  B.  31. 
«  Merest  v.  Uarvey  (1814),  5  Taunt.  442. 

3  Hewlett  V.   Cruchley   (1«1H),  5  Taunt.   277  ;    Leith  v.   I'oiw   (1780),  2  \V.   Bl. 
1.327. 
■«   Prr  cur.   in   Davia  v.  Shrpatone  (1887),   II    App.   Gas.  al    p.    !!»!. 
5   Whittaktr  v.  ScarhorftU;/h  Pn.it.  [189(3]  2  Q.  B.  118. 
«   Adams  v.  Coleruh/e  (LS'Slj,  1  Times  L.  R.  84. 
'   Per  Lord  Eshcr,  M.  U..  in  Praed  v.  Grahavi  (1889),  21  Q.  B.  D.  at  p.  Ho. 
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done,  or  not  done  at  all/  But  in  all  these  cases  the  defendant 
will  only  be  allowed  to  show  the  extent  to  which  the  value  of 
the  goods  or  work  is  diminished  by  reason  of  their  not  being 
in  accordance  with  the  contract ;  he  cannot  prove,  in  re- 
duction of  price,  consequential  damages  which  arise  from 
the  breach  of  contract,  but  do  not  affect  the  value  of  the 
plaintiff's  goods  or  work.  For  such  damages  he  must 
specifically  counter-claim  or  bring  a  cross-action." 

But  in  actions  in  which  the  damages  are  unliquidated, 
whether  actions  of  contract  or  of  tort,  many  other  considera- 
tions are  allowed  to  affect  the  minds  of  the  jury,  and  may  be 
urged  on  them  in  mitigation  of  damages.  These  matters 
may  be  roughly  grouped  under  five  heads  : — 

1.  That  the  plaintiff  has  not  in  fact  suffered  the  damage 
which  he  alleges.  The  burden  lies  on  the  plaintiff  of  proving 
all  special  damage.  The  defendant  generally  endeavours  by 
cross-examination  or  otherwise  to  controvert  or  minimise 
such  a  claim ;  he  often  contends  that  portions  of  the 
damage  claimed  are  in  law  "remote;"  and  sometimes 
succeeds  in  showing  that  certain  damage,  which  the 
plaintiff  has  undoubtedly  suffered,  was  not  the  con-sequence 
of  any  act  or  default  of  the  defendant,  but  was  due  to  some 
extraneous  or  accidental  cause,  e.g.,  the  act  of  a  third 
person^  or  even  the  plaintiff's  own  neglect  to  avert  the 
consequences  of  the  defendant's  act.^ 

2.  The  conduct  of  the  plaintiff  in  the  litigation,  or  in  the 
events  which  led  up  to  and  caused  the  litigation,  is  generally 
admissible  in  mitigation  of  damages.  Thus  if  the  defendant 
can  show  that  the  action  is  not  really  brought  with  the  object 
of  recovering  reasonable  compensation,  but  is  brought  to 
levy  blackmail  on  the  defendant,  or  for  some  political  motive, 
or  to  assist  some  one  else  to  bring  another  action  hereafter, 
or  to  advertise  the  plaintiff's  goods,  or  in  some  other  way  to 

1  Daviv  V.  Hedges  (1871),  L.  R.  6  Q.  B.  687. 

*  Mmidel  v.  Steel  (1841),  8  M.  &  W.  858  ;  Rigge  v.  Burbidge  (1846),  15  M.  &  W. 
598  ;  and  see  Street  v.  Blay  (1831),  2  B.  &  Ad.  456  ;  Poulton  v.  Lattimore, 
(1829),  9B.  &C.  259. 

•  Harrison  v.  Pearce  (1858),  1  F.  &  F.  567  ;  and  see  Wyatt  v.  Gore  (1816), 
Holt,  N.  P.  299  ;    Peruvian  Guano  Co.  v.  Dreyfus,  [1892]  A.  C.  166. 

«  Grant  v.  Owners  of  S.S.  Egyptian,  [1910]  A.  0.  400  ;  The  Bruxellesville, 
[1908]  P.  312. 
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gratify  the  personal  vanity  or  spite  of  the  ])laintifi',  the  jury 
will  award  but  small  damages  ;  for  they  will  regard  the  action 
as  one  that  ought  never  to  have  been  brought.  So  if  the 
plaiutiti"  has  himself  attacked  the  defendant  and  provoked 
him  to  commit  the  assault  or  to  publish  the  libel  complained 
of,  or  otherwise  invited  or  challenged  the  commission  of  the 
act  for  which  he  now  claims  damages.^  Again,  if  the  plaintiff 
has  asserted  his  rights  harshly  or  with  undue  severity,  if  he 
acted  indiscreetly  or  unbecomingly  in  the  matters  which  led 
up  to  and  brought  about  the  litigation,  these  circumstances 
will  tend  to  mitigate  the  damages,  cj/.,  where  the  plaintiff  has 
by  his  own  innocent  but  foolish  conduct  subjected  himself 
and  others  to  misconception.-  But  all  such  cross-examina- 
tion is  extremely  dangerous  and  may  aggravate,  instead  of 
mitigating,  the  damages. 

3.  Evidence  of  the  plaintiff's  general  bad  character — i.e., 
in  matters  unconnected  with  the  litigation — is,  as  a  rule, 
inadmissil)le.  If  the  defendant  owes  the  plaintiff  £500,  the 
plaintiff  is  entitled  to  recover  that  amount,  whether  his 
private  character  be  good  or  bad. 

There  is  an  exception,  however,  in  tlie  case  of  actions  of  defamation 
where  the  plaintiff  is  seeking  compensation  for  injury  to  his  reputation. 
Here,  even  though  the  defendant  does  not  venture  to  justify,  he  is  allowed, 
under  certain  restrictions,  to  give  evidence  of  the  plaintiff's  general  bad 
character  in  mitigation  of  damages.^  Only  general  evidence  of  trlie  plain- 
tiff's bad  character  may  be  given  with  this  object ;  the  defendant  may  not 
go  into  particular  instances  :  still  less  may  he  prove  the  existence  of  a 
general  report  or  rumour  that  the  plaintiff  had  been  guilty  of  the  alleged  or 
any  similar  misconduct.*  Such  evidence  cannot  be  given  at  the  trial 
without  the  leave  of  the  judge,  unless  the  defendant  has  justified,  or  unless, 
seven  days  at  least  before  the  trial,  he  has  given  the  plaintiff"  particulars 
under  Order  XXXVI.,  r.  :^7,^  of  the  matters  which  the  defendfhit  intends 
to  prove. 

This  rule,  however,  in  no  way  restricts  the  right  of  cross-examination  ; 
in  eveiy  action,  if  the  plaintiff  goes  into  the  witness-box,  he  may  be  cross- 

1  Kelly  v.  Sherlock  (1866),  L.  R.  1  Q.  B.  G98  ;  O'Connor  v.  The  Star  News- 
paper Co..  Ltd.  (1893).  68  L.  T.  146. 

*  Davh  V.  Duncan  (1874),  L.  R.  9  G.  P.  396  ;  and  Harnett  v.  Vise  (1880), 
5  Ex.  D.  307. 

»  Wood  V.  Earl  of  Durham  (1888),  21  Q.  B.  D.  501. 

*  Scott  V.  Sampson  (1882),  8  Q.  B.  D.  491  ;  Mang&na  v.  Wright.  [  19u9]  2  K.  B. 
958. 

*  The  defendant  is  entitled  to  administer  interrogatories  to  the  plaintiff  as  to  the 
matters  referred  to  in  such  particnlaxs  :    Siaifo  v.  Kemp  ^-  Co..,  [1S92]  2  Q.  B.  319. 
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examined  "  to  credit "  on  every  detail  of  his  previous  life  which  can 
conceivably  aifect  his  credit.  But,  unless  such  details  are  relevant  to  the 
issue,  the  defendant  must  accept  the  plamtiff's  answer  ;  he  cannot  call 
evidence  in  chief  to  contradict  it. 

4.  The  conduct  of  the  defendant  may  also  be  relevant. 
If  the  defendant  acted  honestly,  though  tortiously,  on  a 
reasonable  suspicion,  or  under  a  mistaken  impression  as  to 
his  rights  or  as  to  the  facts,  the  jury  will  naturally^  award 
less  damages  against  him  than  if  he  acted  fraudulently, 
maliciously  or  deliberately.  For  this  purpose  the  defendant 
may  generally  show  "  the  surrounding  circumstances " 
Ayhich  induced  him  to  act  as  he  did.  The  absence  of  all 
malice  ought  to  tell  in  the  defendant's  favour.  So,  too,  the 
defendant's  subsequent  conduct  may  tend  to  mitigate  the 
damages,  e.g.,  if  he  has  shown  himself  open  to  argument, 
has  listened  to  any  explanations  offered  him,  has  restored 
the  goods  which  he  removed,  has  expressed  regret'  or 
apologised  for  his  mistake,  has  stopped  the  sale  of  any  book 
or  paper  complained  of,  and  done  all  in  his  power  to  remedy 
or  reduce  the  mischief  caused  by  his  act.- 

5.  The  words  and  conduct  of  third  persons  are,  as  a 
general  rule,  inadmissible,  even  in  mitigation  of  damages, 
except  when  such  evidence  is  necessary  to  explain  the 
conduct  of  the  parties  to  the  action  in  the  course  of,  or  in 
the  circumstances  leading  up  to,  the  litigation. 

Thus  the  fact  that  other  persons  besides  the  defendant  have  on  other 
occasions  uttered  the  same  slander  as  he  did  is  inadmissible.  Bat  if  the 
defendant  heard  the  slander  from  A.,  and  believed  it  to  be  true,  and,  when 
repeating  it,  named  A.  as  his  informant,  then  these  facts  may  be  given  in 
evidence  in  mitigation  of  damages,  for  they  place  the  defendant's  act  in  a 
better  light.  ^  The  fact  that  other  persons  who  were  similarly  slandered  on 
the  same  occasion  have  accepted  an  apology  from  the  defendant  and  not 
brought  actions  is  not  admissible  in  evidence  in  an  action  brought  by  the 
plaintiff,  especially  if  no  apology  was  offered  to  him.*      That  the  plaintiff 

^  Though  perhaps  illogically  ;   see  a7ite,  p.  1285. 

2  See  Gathercole  v.  Miall  (18i6),  15  M.  &  W.  319  ;  Smith  v.  Scott  (1847), 
2  Car.  &  K.  580  ;  Davis  v.  Cutbush  (1859),  I'S.  k.'E.  487  ;  Harle  v.  Catherall 
^1866),  14  L.  T.  801  ;  Praed  v.  Graham  (1889),  24  Q.  B.  D.  at  p.  55.  As  to  an 
spologv  in  actions  of  defamation,  see  Odgers  on  Libel  and  Slander,  5th  ed., 
pp.  404—406. 

3  Tidman  v.  Ainslie  (1854),  10  Bxch.  63  ;  and  see  Wyatt  v.  Gore  (1816).  Holt. 
N.  P.  303. 

«  Tait  V.  Beggs,  [1905]  2  Ir.  R.  525. 
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miirht  have,  but  lias  not,  brought  other  actions  for  similar  wrongs  is  wholly 
immaterial.  He  may  sue  whom  he  pleases,  and  when  he  pleases.  Thus  in 
an  action  of  libel  evidence  that  others  had  previously  published  similar 
libels  on  the  plaintiff"  and  have  not  been  sued  is  not  admissible.  It  is  no 
justification  tor  the  defendant's  republication  ;  still  less  is  it  any  evidence 
of  the  truth  of  such  charges.^  It  is  wholly  immaterial  that  the  plaintiff 
omitted  to  contradict  or  complain  of  such  previous  publications.-  But  this 
is  only  admissible  as  showing  that  the  defendant  acted  innocently  and 
without  malice  ;  it  comes  really  under  head  4  above.^  And,  generally,  if 
the  present  defendant  is  liable,  the  fact  that  some  one  else  is  liable  to  be 
sued  in  another  action  for  a  similar  wrong  is  noc  only  no  defence  to  the 
present  action  :  it  is  not  admissible  even  in  reduction  of  damages. 
Evidence  that  such  other  actions  have  in  fact  been  brought  was  also 
inadmissible  for  every  purpose  at  common  law.  But  now  "  at  the  trial  of 
an  action  for  a  libel  contained  in  any  newspaper  the  defendant  shall  be  at 
liberty  to  give  in  evidence  in  mitigation  of  damages  that  the  plaintiff"  has 
already  recovered,  or  has  brought  actions  for,  damages,  or  has  received 
or  agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the  same 
purport  or  effect  as  the  libel  for  which  such  action  has  been  brought."  * 

1  R.  V.  Newman  (1853),  1  B.  &  B.  268,  .558. 

2  II.  V.  Holt  (1793),  5  T.  R.  436  ;  Pcmkhurst  v.  Hamilton  (1886),  2  Times  L.  R. 
682  :  and  see  the  remarks  of  Maule,  J.,  in  Ingram  v.  Laivson  (1839),  9  C.  &  P.  at 
p.  333. 

'  See  Hwnt  v.  Algar  (1833),  6  C.  &  P.  245  ;    Creevy  v.  Carr  (1835).  7  C.  &  P. 
64  ;    Davis  v.  Cuthush  (1859),  1  F.  &  F.  487. 
«  Law  of  Libel  Amendment  Act,  1888  (51  &  52  Vict.  c.  64),  s.  6. 


Chapter  XXII. 

PROCEEDINGS    AFTER    JUDGMENT. 

No  Second  Action. 

A  JUDGMENT  finally  disposes  of  all  controversy  as  to  any  of 
the  matters  in  issue  in  the  action.  The  rights  of  the  parties 
as  to  any  such  matter  depend  in  future  wholly  on  the  judg- 
ment. As  long  as  that  judgment  stands/  none  of  the  issues 
raised  in  the  action  can  be  re-tried.  The  judgment  not 
only  defines  the  rights  of  the  parties  ;  it  also  modifies  them. 
The  plaintiff's  original  cause  of  action,  whether  of  contract 
or  of  tort,  disappears ;  if  he  has  failed,  it  is  barred ;  if  lie 
has  won,  it  is  merged  in  a  judgment  debt :  transit  in  rem 
judicatam.  Hence  no  second  action  can  be  brought  on  the 
same  cause  of  action,  even  though  in  the  first  action  the 
plaintiff  by  a  mistake  claimed  too  small  a  sum.'^  But  it 
must  be  clear  that  the  cause  of  action  is  the  same  in  both 
cases.^  "  The  principle  is,  that  where  there  is  but  one  cause 
of  action,  damages  must  be  assessed  once  for  all."  ^ 

But  it  is  necessary  to  distinguish  carefully  between  a 
complete  cause  of  action  which  may  yet  produce  fresh 
damage  in  the  future  and  a  continuing  cause  of  action  from 
which  continuous  damage  steadily  flows.  The  plaintiff 
may  be  injured  in  a  railw^ay  accident,  and  recover  sub- 
stantial damages  from  the  company,  and  subsequently 
disease  of  the  brain  or  of  the  spine  may  develop  which  is 
solely  due  to  the  accident.  He  cannot  bring  a  second  action, 
or  claim  further  damages  in  the  first  action.  But  where  the 
cause  of  action  is  a  continuing  one  (as,  for  instance,  an 

1  Boater  v.  Power,  [1910]  2  K.  B.  229.    An  action  may  be  brought  to  setasidea 
judgment  obtained  bv  fraud,  but  the  evidence  of  fraud  must  be  conclusive. 
«  S,n„h'i:s  V.  Hamilton  (1907),  23  Times  L.  R.  389. 
3  Serrao  v.  Noel  (1885),  15  Q.  B.  D.  549. 
*  Per  Bowen,  L.  J.,  in  Serrao  v.  Noel,  supra,  at  p.  559. 
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action  for  breach  of  covenant  l)y  a  master  to  teach  his 
apprentice,  or  ))reach  of  covenant  to  keep  premises  in  repair,  X 
or  for  a  continuing  trespass),  a  fresh  cause  of  action  arises 
every  clay  that  such  breach  or  injury  continues.^  By  Order 
XXXVI.,  r.  58,  "Where  damages  are  to  be  assessed  in 
respect  of  any  continuing  cause  of  action,  they  should  be 
assessed  down  to  the  time  of  the  assessment."  Should  the 
act  or  omission  complained  of  be  repeated  after  the  assess- 
ment, it  is  open  to  the  plaintiff  to  bring  a  fresh  action. 

But  where  the  act  or  omission  complained  of  in  the  action 
happened  once  and  has  not  been  repeated  {<\g.,  where  the 
defendant  has  committed  one  isolated  breach  of  contract, 
or  has  published  one  libel-  or  struck  the  plaintiff  one  blow), 
there,  as  we  have  seen,  the  cause  of  action  is  not  continuing, 
and  the  jury  must  assess  the  damages  once  for  all ;  and  no 
fresh  action  can,  as  a  rule,  be  brought  for  any  subse- 
quent damage  that  may  hereafter  arise  from  that  act  or 
omission.^ 

To  this  rule  tliere  is  one  exception,  viz.,  where  special  damage  is  essential 
to  the  cause  of  action.  In  such  cases  the  jury  should  confine  their  con- 
sideration to  the  special  damage  which  is  specifically  alleged  and  proved 
in  the  action  before  them.  Hence  it  follows  that  if  any  fresh  damage 
arise  in  the  future,  that  will  constitute  a  fresh  ground  of  action,  because 
it  was  not  included  in  the  first.^ 


Execution. 

The  simplest  form  of  a  judgment  is  "that  the  defendant  do 

pay  the  plaintiff  k ;  "  it  is  not  usual  to  specify  any 

time  within  which  payment  must  be  made  ;  and  in  the 
absence  of  such  a  b'mitation  the  unsuccessful  party  can  be 
called  upon  to  pay  the  money  forthwith.  The  judgment 
creditor  is  naturally  anxious  to  obtain  the  fruits  of  his  victory 
as  speedily  as  he  may  ;  hence,  as  a  rule,  he  ])romptly  proceeds 


1  Coward  v.  Gregory  (1866).  L.   R.  2  C.  P.  153:   Hole  v.  Chard  Union,  [1894] 
1  Ch.  293. 

2  Macdougall  v.  Knight  (189v7),  25  Q.  B.  D.  1. 

3  Bnuudrn  v.  Humphrey  (1884),  14  Q.  B.  D.  141  ;    and  see  Kitchen  v.  Campbell 
(1772).  3  Wils.  304. 

*    Weit  Leigh  Colliery  Co.  v.  Tunnicliije,  [1908]  A.  C.  27. 
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to  enforce  the  judgment  which  he  has  obtained.  The  process 
by  which  a  judgment  of  the  Court  is  enforced  is  called 
''execution."  It  is  generally  effected  by  a  writ  directed  to 
the  sheriff'  or  other  ]3roper  person,  commanding  him  to  take 
compulsory  proceedings  for  the  purpose  of  carrying  into  effect 
the  judgment  of  the  Court.  There  are  several  such  wTits  ; 
and  it  is  impossible  to  describe  them  here  in  detail.  Thus 
the  successful  party  may  sue  out  a  WTit  either  of  fieri  facias 
or  elrfiii  under  Order  XLIII.,  or  in  some  cases  he  can  apply 
for  equitable  execution  by  means  of  a  receiver.  If  he  knows 
of  any  one  who  ow^es  money  to  the  judgment  debtor,  he  can 
proceed  to  attach  the  debt  under  Order  XLY.^  If  the  judg- 
ment debtor  be  a  beneficed  clerk,  the  profits  of  the  living 
may  be  sequestered  under  rules  3  and  4  of  Order  XLIII. 
Imprisonment  for  debt  is  abolished  ;  but  a  j  adgment  debtor 
who  can  pay,  and  will  not,  may  lie  committed  to  prison  for 
six  weeks  ;  -  such  imprisonment  does  not  extinguish  the  debt. 

The  most  ordinary  form  of  execution  is  by  writ  of  fieri  facias.  This 
writ  commands  the  sheriff  to  cause  to  he  made  out  of  the  goods  and  chattels 
of  the  judgment  debtor  the  sum  recovered  by  the  judgment,  together  with 
interest  at  the  rate  of  £4  per  cent.,  and  immediately  after  the  execution  of 
the  writ  to  bring  the  money  and  interest  before  the  Court,  to  be  paid  to 
the  judgment  creditor.  By  the  authority  thus  given  him,  the  sheriff  may 
enter  the  house  of  the  execution  debtor  and  seize  whatever  goods  can  be 
found  there  belonging  to  the  debtor  ;  he  must  not  seize  goods  which  are 
the  property  of  some  one  else.  He  may  also  enter  the  house  of  a  third 
person,  if  the  goods  of  the  debtor  be  actually  therein  ;  but  there  is  always 
the  risk  that  the  house  may  contain  nothing  belonging  to  the  debtor,  and 
then  the  sheriff  would  be  hable  to  an  action  of  trespass. 

The  sheriff  may  seize  and  sell  all  the  personal  goods  and  chattels 
belonging  to  the  execution  debtor  that  he  can  find  on  the  premises,  with 
the  exception  of  the  wearing  apparel  and  bedding  of  the  judgment  debtor 
or  his  family,  and  the  tools  and  implements  of  his  trade,  provided  the 
value  of  such  excepted  articles  does  not  exceed  in  the  whole  £-5.^  He  can 
also  seize  and  sell  the  debtor's  choses  in  action,  such  as  bank  notes,  cheques, 
bills  of  exchange,  bonds,  and  other  securities  for  money.*  But  he  may  not 
seize  or  sell  goods  which  are  already  in  the  custody  of  the  law,  e.g.,  goods 
which  the  landlord  had  already  distrained  for  rent  in  arrear. 

^  See  post,  p.  i:-i2S. 

3  Debtors  Act,  1869   (32  &  33  Vict.  c.  62),  s.  5. 
3  8  &  9  Vict.  c.  127,  s.  8. 

*  1  &  2  Vict.  c.  110,  s.  12.  An  order  charging  stock  or  shares  belonging  to  the 
judgment  debtor   may  also  be  applied  for  under  Order  XL VI.,  r.    1. 
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A  writ  oi  fur  if  arias  or  other  writ  of  execution  l)inds  tlie  property  in  all 
goods  of  the  execution  debtor  which  the  sheriff  is  entitled  to  seize  as  from 
tlie  time  when  the  writ  is  delivered  to  the  sheriff  or  other  officer  charged         ^ 
with  the  enforcement  of  the  execution.     It   is  the   duty  of  the    sheriff,         ^- 
without  fee,'Upon  the  receipt  of  any  such  writ  to  indorse  upon  the  back         ^ 
thereof  the  hour,  day,  month,  and  year  wlien  he  received  the  same.     The 
title  to  such  goods  acquired  by  any  person  in  good  faith  and  for  valuable 
consideration  is  not  prejudiced  by  such  writ,  unless  such  person  had  at  the 
time  when  he  acquired  his  title  notice  that  such  writ,  or  any  other  writ  by 
virtue  of  which  the   goods  of  the   execution  .debtor   might  be  seized  or 
attached,  had  been  delivered  to  and  remained  unexecuted  in  the  hands  of 
the  sheriff.^ 

Under  a  f.fa.,  the  sheriff  has  no  power  to  sell  an  estate  in  fee,  or  for 
life,  or  an  equitable  interest  such  as  an  equity  of  redemption,  or  things 
which  are  fixed  to  the  freehold  and  which  w'ould  pass  on  death  to  the  heir, 
and  not  to  the  executor,  of  the  owner.  Moreover,  no  judgment  affects 
land  so  as  to  be  a  charge  on  it  until  it  has  actually  been  taken  in  execution  ,• 

by  the  sheriff.-     Hence  it  is  sometimes  necessary  for  the  judgment  creditor         | 
to  issue  a  second  writ  called  a  writ  of  elerjit,  under  which  the  sheriff  places 
the  execution  creditor  in  possession  of  the  whole  of  the  debtor's  land,  which 
he  holds  till  the  judgment  is  satisfied. 

If  the  plaintiff  succeeds  in  an  action  for  the  recovery  of  land,  the 
judgment  will  be  "that  the  plaintiff  do  recover  possession  of  the  land  in 

the  Statement  of  Claim  described  as :  "  and  the  plaintiff  is  entitled  at 

once  to  a  icrit  of  possession,  bidding  the  sheriff  to  enter  on  the  same,  and 
without  delay  to  "cause  the  plaintiff  to  have  possession  of  the  said  land 
and  premises  with  the  appurtenances."  A  f.  fa.  for  the  amount  of  the 
mesne  profits  and  costs  may  be  joined  in  the  same  writ.  One  7?.  fa.  only 
can  be  issued  on  a  judgment.^ 

If  a  plaintiff  has  recovered  judgment  for  the  recovery  of  any  property 
other  than  laud  or  money,  he  must  wait  fourteen  days  before  issuing 
execution,  unless  he  can  obtain  special  leave  to  issue  it  at  an  earlier  date.* 
The  defendant  is  allowed  this  interval  in  which  to  comply  voluntarily  with 
the  order  of  the  Court.  If  he  does  not  obey  the  judgment  within  that 
period,  a  wrif  of  delivery  will  issue,  as  to  which  see  Order  XLVIII.  Such 
a  judgment  may  also  be  enforced  by  writ  of  attachment,  or  writ  of 
sequestration.^ 

In  some  cases  in  which  execution  could  not  be  had  at  law,  equitable 
relief  could  be  obtained  by  the  appointment  of  a  receiver.  This  process 
still  continues,  and  is  still  called  "  equitable  execution,"  though  "  it  is  not 
execution,  but  a  substitute  for  execution."*'  Thus  a  receiver  will  be 
appointed  to  receive  a  fund  in  Court,  or  a  legacy  not  yet  payable,  or  a 

*  Mercantile  Law  Amendment  Act,  1856  (19  k  20  Vict.  c.  97),  s.   1. 

*  27  &  28  Vict.  c.  112,  ss.  1  and  3,  amending  23  &  24  Vict.  c.  38.    And  see  51  k  52 

»  Bowlexv.  Baker,  [1910]  W.  N.  110. 

*  Order  XLII..  r.  19. 

*  7/a.  r.  6. 

*  Per  Bowen,  L.  J.,  in  In  re  Shephard  (1889),  43  Ch.  D.  at  p.  137. 
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share  of  the  proceeds  of  the  sale  of  land  not  jet  sold.  In  this  way,  too,  an 
execntion  creditor  can  sometimes  secure  payment  of  his  debt  out  of  an 
equity  of  redemption  or  any  other  interest  in  land  which  could  not  be 
reached  by  the  ordinary  process  of  execution  at  law.^  In  determining 
whether  it  is  just  and  convenient  to  appoint  a  receiver  by  way  of  equitable 
execution,  the  judge  wiW  always  have  regard  to  the  amount  of  the  debt 
claimed  by  the  applicant,  to  the  amount  which  may  probably  be  obtained 
by  the  receiver,  and  to  the  probable  cost  of  his  appointment.^  The 
appointment  of  such  a  receiver  operates  as  an  injunction  to  restrain  the 
judgment  debtor  from  himself  receiving  the  moneys,  and  prevents  his 
dealing  with  them  to  the  prejudice  of  the  execution  creditor.^ 

Interpleader. 
It  often  happens  that  when  a  sheriff  seizes  goods  under  an 
execntion  some  third  person  intervenes  and  claims  that  the 
goods  are  his,  or  that  he  has  a  charge  on  them  under  a  bill  of 
sale  or  otherwise.  In  such  cases,  the  sheriff  applies  to  a 
Master  at  judges'  chambers  for  protection.  He  takes  out  a 
summons  called  "  an  interpleader  summons,"  and  serves  it  on 
both  the  claimant  and  the  execution  creditor.  All  three 
parties  then  appear  before  the  Master,  who  generally  disposes 
of  the  case  then  and  there,  if  the  amount  in  dispute  is  not 
large,  and  no  difficult  question  of  law  or  fact  arises.  In 
other  cases,  he  directs  an  "issue"  to  be  tried  between  the 
claimant  and  the  execution  creditor.  If  the  claimant  will 
pay  into  Court  a  reasonable  amount  to  abide  the  event  of  the 
issue,  the  sheriff  will  be  ordered  to  withdraw  from  possession 
of  the  goods  ;  if  not,  the  Master  will  order  so  many  of  the 
goods  to  be  sold  as  will  realize  the  amount  of  the  judgment. 
The  procedure  on  an  interpleader  summons  and  issue  is  now 
regulated  by  Order  LYII.^ 

1  See  Holmes  v.  Millage,  [1893]  1  Q.  B.  at  p.  558  ;  Harris  v.  Beauchamp.  [1894] 
1  Q.  B.  801  ;   Goldschmidt  v.  Oberrheinische  Metallwerke,  [1906]  1  K.  B.  373. 

2  Order  L.,  r.  loA. 

3  In  re  Marquis  of  Anglesey,  [1903]  2  Ch.  727. 

*  This  is  called  "a  sheriff's  iaterpleader,"  to  distinguish  it  from  an  analogous 
proceeding  called  "  a  stakeholder's  interpleader,"  which  has  nothing  to  do  with  the 
execution  of  a  judgment.  A  stakeholder's  interpleader  arises  in  this  way :  an 
action  is  sometimes  brought  against  a  person  to  recover  money  or  goods  in  which 
he  himself  claims  no  interest,  but  which  is  clairatd  by  some  one  besides  the  plaintiff. 
It  is  obviously  unjust  that  the  defendant  should,  under  these  circumstances,  be  put 
to  the  expense  of  defending  an  action  in  which  he  has  no  interest,  while,  on  the 
other  hand,  if  he  pays  the  debt,  or  hands  over  the  goods,  to  the  plaintiff,  he  may- 
expose  himself  to  an  action  at  the  suit  of  the  other  claimant.  Such  a  defendant  is 
allowed  to  take  out  an  interpleader  summons  under  Order  LVII.,  on  the  hearmg  of 
which  the  action  will  be  summarily  stopped  against  the  defendant,  and  the  two 
adverse  claimants  will  be  made  parties  to  an  interpleader  issue,  and  so  fight  out 
the  matter  between  themselves. 
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Garnishee  Proceedings. 

It  may  be,  however,  that  a  judgment  creditor,  after 
exhausting  the  various  processes  described  above,  still  finds 
his  claim  unsatisfied ;  but  he  may  have  discovered  that 
there  is  a  third  person,  within  the  jurisdiction  of  the  Court, 
who  owes  the  judgment  debtor  money.  He  may  compel 
payment  of  that  debt  to  himself  towards  the  satisfaction  of  his 
judgment  by  a  process  known  as  "  attachment  of  debts."  In 
order  to  ascertain  what  debts  are  owing  to  the  debtor,  it  is 
often  necessary  to  obtain  an  order  for  his  examination.  If 
the  judgment  debtor  disobeys  the  order,  he  is  liable  to  be 
committed  to  prison.  Either  before  or  after  any  oral  exami- 
nation of  the  judgment  debtor,  the  judgment  creditor  may 
ai^ply  ex  parte  to  a  Master  for  an  order,  which  is  technically 
known  as  a  "  garnishee  order  nisi.''  He  must  be  prepared 
with  an  affidavit  showing  that  judgment  has  been  recovered, 
and  is  still  unsatisfied,  and  to  what  amount,  and  that  a  certain 
person  named,  within  jurisdiction,  owes  the  judgment  debtor 
money.  The  Master  thereupon  may  make  an  order  attaching  - 
the  debt  owing  or  accruing  to  the  judgment  debtor  from  such 
person  (who  is  henceforth  called  "the  garnishee"),  and 
ordering  the  garnishee  to  appear  and  show  cause  why  he 
should  not  pay  such  debt  to  the  judgment  creditor,  or  so 
much  of  it  as  may  suffice  to  satisfy  his  claim.^  This  order 
should,  as  a  rule,  be  personally  served  upon  the  garnishee, 
and,  as  soon  as  it  is  served  on  him,  it  binds  the  debt  in  his 
hands':  he  must  not  after  service  pay  any  money  to  the  judg- 
ment debtor;  -  the  garnishee,  on  being  served,  must  appear 
as  the  order  directs,  if  he  wishes  to  dispute  the  debt  or  his 
liability  to  be  thus  garnished.  If  the  garnishee  does  not 
appear  in  obedience  to  the  order  )ii.si,  or  does  not  dispute  his 
liability,  and  does  not  pay  into  Court  forthwith  the  amount 
due  from  him  to  the  judgment  debtor,  or  an  amount  equal  to 
the  judgment  debt,  the  Master  may  order  execution  to  issue 
against  the  garnishee  without  any  previous  writ  or  i)rocess,  to 

1  Order  XLV.,  r.  1. 

.2  ///.,  r.  2  ;    Edmunds  v.  Edmundt,  [190i]  P.  362. 
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levy  the  amount  clue  from  him,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  debt.  If  the  garnishee 
appears  and  disputes  his  liability,  the  Master,  instead  of 
ordering  that  execution  shall  issue,  may  direct  that  any  issue 
or  question  necessary  for  determining  his  liability  be  tried.^ 
Payment  into  Court  by,  or  execution  levied  on,  the  garnishee 
under  any  such  order  is  a  valid  discharge  to  him  of  his  debt 
to  the  judgment  debtor  up  to  the  amount  paid  or  levied,  even 
though  such  order  be  subsequently  set  aside,  or  the  judgment 
reversed.'-  The  debt  must  be  an  absolute  one,  although  not 
necessarily  one  which  is  payable  immediately.^  Pensions  in 
respect  of  past  services  are  attachable  unless  a  statute  pro- 
vides otherwise."^  The  wages  of  manual  workmen  are  not 
attachable. 

Attachment  of  the  Debtor. 

Where  a  judgment  directs  the  performance  of  any  specilic 
act  other  than  the  payment  of  money,  such  as  the  removal  of 
a  nuisance  or  the  production  of  an  account,  or  requires  any 
one  to  abstain  from  doing  anything,  it  may  be  enforced  by 
proceedings  against  the  person,  and  sometimes  also  the  land 
or  goods  of  the  person,  involved.'^  Wilful  disobedience  to  a 
judgment  directing  any  person  to  do  a  specific  act  is  a  con- 
tempt of  Court,  and  is  punished  by  stringent  process.  A  copy 
of  the  judgment  must  first  be  personally  served  on  that 
person,  indorsed  with  a  special  memorandum  in  the  form 
given  in  Order  XLL,  r.  5,  unless,  indeed,  he  has  already  had 
notice  of  the  judgment  and  is  evading  formal  service  of  it.'' 
The  plaintiff  must  then  wait  till  the  time  specified  in  the 
judgment  for  doing  the  act  has  elapsed,  or,  if  no  such  time  be 
specified,  till  a  reasonable  time  has  elapsed.  He  may  then 
apply  for  a  writ  of  attachment  commanding  the  sheriff  to 
arrest  the  person,  and  bring  him  before  the  Court  to  answer 

1  Order  XLV.,  rr.  3,  4. 
-  lb.,  r.  7. 

3  Tapp  V.  Jones  (1875),  L.  R.  10  Q.  B.  591. 

*  Lucas  V.  Harris  (1886),  18  Q.  B.  D.  127  ;  Crowe  v.  Price  (1889),  22  Q.  B.  D. 
429.  :'' 

5  Order  XLII.,  r.  7. 
«    Kistler  v.  Tettmar,  [1905]  1  K.  B.  39. 
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for  his  contempt.  The  leave  of  a  judge  must  he  ohtained 
before  issuing  a  writ  of  attachment ;  and  notice  of  the  appli- 
cation for  leave  must  he  given  to  the  party  proposed  to  he 
attached.^  The  writ  cannot  be  enforced  against  a  defendant 
who  is  outside  the  jurisdiction.  The  person  attached,  in 
general,  remains  in  prison  until  he  has  purged  his  contempt 
by  doing  the  act  required.  A  judgment  for  the  payment  of 
money  into  Court  may  in  some  cases  be  enforced  by  attach- 
ment, but  more  generally  by  a  writ  of  sequestration.^  This 
is  a  writ  directed  to  certain  commissioners,  called  sequestra- 
tors, bidding  them  enter  on  the  lands  of  the  person  in  con- 
tempt and  sequester  and  receive  into  their  hands  the  rents 
and  profits  of  all  his  real  estate,  and  all  his  goods  and  chattels, 
and  to  detain  them  until  the  contempt  is  cleared. 

The  Court  of  Appeal. 

"While  the  victorious  party  is  thus  endeavouring  to  obtain 
the  fruits  of  his  victory,  his  defeated  opponent,  on  the  other 
hand,  is  anxiously  considering  whether  he  cannot  set  aside 
the  judgment  signed  against  him  and  have  judgment  entered 
in  his  favour,  or  at  least  secure  a  new  trial  of  the  action.  To 
obtain  either,  he  must  now  api)ly  to  the  Court  of  Api)eal. 
He  can  only  obtain  judgment  in  his  favour  by  proving  that 
the  judge  was  wrong  on  a  point  of  law.  He  can  only,  as  a 
rule,  obtain  a  new  trial  by  showing  that  the  judge  or  the  jury 
took  a  wholly  unreasonable  view  of  the  facts.  He  may 
ask  both  for  judgment  and  for  a  new  trial  in  his  notice  of 
motion,  if  he  wishes;  and  indeed  the  Court  of  Appeal  may 
grant  him  either,  whatever  the  terms  of  his  notice  of  motion 
may  be. 

Every  appeal  from  a  final  judgment  and  every  motion  for  a  new  trial 
after  a  final  judgment  must,  except  by  consent  of  all  parties,  be  heard  by 
not  less  than  three  judges  of  the  Court  of  Appeal.  The  application  may 
]je  granted  either  absolutely  or  upon  such  conditions  as  may  seem  equitable. 
The  Court  of  Appeal  has,  over  any  action  or  matter  brought  before  it  on 
appeal,  all  the  i>owei-s,  authority  and  jurisdiction  of  the   High  Court.     It 

1  Order  XLIV.,  r.  2  ;    In  re  Evans,  [1893]  1  Ch.  252. 

2  Order  XLII.,  r.  4. 
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can  order  the  appellant  to  give  security  for  the  costs  of  the  appeal.  It  can 
amend  the  pleadings,  enlarge  time,  receive  fresh  evidence,^  draw  inferences 
of  fact,  direct  issues  to  be  tried,  or  accounts  and  inquiries  to  be  taken  or 
made,  and  generally  it  has  power  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such  further  or  other  order 
as  the  case  may  require,  including  any  order  as  to  costs.  If  there  was  any 
miscarriage  of  justice  at  the  trial  below,  the  Court  of  Appeal  may  grant  a 
new  trial  as  to  so  much  of  the  matter  as  the  miscarriage  affects,  without 
interfering  with  the  decision  on  any  other  question.  So,  too,  the  Court 
may  grant  a  new  trial  as  against  one  defendant  without  granting  it  as 
to  all. 

The  appellant  must  give  notio;  in  writing  of  his  intention  to  appeal  to 
all  parties,  or  at  all  events  to  all  who  will  be  affected  by  it.  If  he  is 
appealing  from  an  interlocutory  order,  or  from  any  order  in  a  matter  which 
is  not  strictly  speaking  an  action,  he  must  serve  his  notice  of  appeal  within 
fourteen  days  from  the  date  of  the  order  :  -  if  he  is  appealing  from  a  final 
judgment  or  final  order  in  an  action,  within  six  weeks  from  the  time  when 
judgment  in  the  action  is  signed,  entered,  or  otherwise  perfected.^  The 
notice  must  state  the  grounds  of  the  application,  and  whether  all  or  part, 
and  what  part,  of  the  findings  are  complained  of.^  It  is  not  enough  for 
the  appellant  merely  to  say  that  he  complains  of  "  misdirection  ; "  the 
notice  must  state  how  and  in  what  manner  he  contends  that  the  jury  ^ere 
misdirected. 

The  student  should  carefully  distinguish  between — 
(i.)  A  motion  for  judgment,  and 
(ii.)  A  motion  for  a  new  trial. 

(i.)  The  appellant  usually  moves  to  set  aside  a  final  judg- 
ment on  the  ground  that  there  w^as  no  evidence  to  go  to  the 
jury  on  some  material  issue  which  has  been  found  against 
him ;  this,  as  we  have  seen,^  is  a  question  of  law  for  the 
judge.  Or  he  may  contend  that  on  the  findings  as  entered 
the  judgment  directed  against  him  is  wrong ;  this  also  is  a 
matter  of  law. 

(ii.)  A  new  trial,  on  the  other  hand,  may  be  asked  for  on 
several  grounds,  of  which  the  commonest  is — 

(a)  That  the  verdict  was  against  the  weight  of  evidence ; 

1  Sanders  v.  Sanders  (1881),  19  Oh.  D.  373,  381.  But  such  evidence  will  not  be 
received,  if  it  could  have  been  given  in  the  Court  below  had  due  diligence  been 
observed  :  Evans  v.  Benyon  (1887),  37  Ch.  D.  329,  3i5  ;  The  St.  Paul,  [1909] 
P.  43  ;  and  see  poxt,  p.  13:U 

2  Order  XXXIX.,  r.  4  ;    see  Karno  v.  Spratt,  [1909]  W.  N.  251. 

^  Order  LVIIl.,  r.  \'>.  As  to  the  Mayor's  Court  practice,  see  ^filcll  v.  Franhau  cf 
Co.,  Ltd..  (1909).  100  L.  T.  1002. 

*  Order  XXXIX.,  r.  3. 

*  A7ite,  p.  1276. 

B.C.L. VOL.    II.  43 
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this  clearly  is  a  question  of  fact.  An  appeal  on  a  matter  of 
law  has,  as  a  rule,  a  greater  chance  of  success  than  an  appeal 
on  any  question  of  fact.  If  matters  of  fact  only  are  involved, 
the  judges  of  the  Court  of  Appeal  are  naturally  very 
reluctant  to  disturb  the  finding  of  the  judge  or  jury 
below,  who  saw  the  witnesses,  and  had  the  opportunity 
of  judging  of  their  demeanour  in  the  box.^  Where  the  action 
was  tried  by  a  judge  without  a  jury,  the  Court  of  Appeal  will 
start  with  the  presumption  that  the  decision  of  the  Court 
below  on  the  facts  was  right,  and  that  presumption  must  be 
displaced  by  the  appellant.  If  he  satisfactorily  makes  out  that 
the  judge  below  was  wrong,  the  decision  will  be  reversed ; 
if  the  matter  is  left  in  doubt,  the  Court  of  iVppeal  will  not 
alter  the  decision  of  the  Court  below.-  And  where  the  action 
was  tried  by  a  judge  with  a  jury,  it  is  still  more  difficult  to 
disturb  an  adverse  finding  of  fact.  If  there  was  any  evidence 
to  goto  the  jury  on  that  issue,  and  no  misdirection  on  any  point 
of  law,  the  Court  will  not,  as  a  rule,  set  aside  the  finding, 
unless  it  be  such  as  twelve  reasonable  men  could  not  honestly 
have  found  on  the  evidence  before  them.  "  The  verdict 
ought  not  to  be  disturbed  unless  it  was  one  which  a  jury, 
viewing  the  whole  of  the  evidence  reasonably,  could  not 
properly  find."  ^  "  If  reasonable  men  might  find  the  verdict 
which  has  been  found,  I  think  no  Court  has  jurisdiction  to 
disturb  a  decision  of  fact  which  the  law  has  confided  to 
juries,  not  to  judges."  "*  Wherever  there  is  evidence  on  both 
sides  fit  to  be  submitted  to  a  jury,  it  is  for  the  jury,  not  the 
Court,  to  decide  the  issue ;  and  the  verdict  once  given  must 
stand. ^ 

Hence  it  is  generally  safer  to  rely  on  a  point  of  law.  But 
it  must  l)e  a  point  of  law  which  was  raised  at  the  trial  below, 
unless  the  appellant  was  taken  by  surprise  or  there  are  other 

^  See  the  remarks  of  Cozens-IIardy,  M.  E.,  in  In  re  Wajstaf  (1908),  98  L.  T. 
at  p.   151. 

*  Colonial  Securities  Trust  Co.  v.  Massey,  [1896]  1  Q.  B.  38;  Coghlan  v. 
Cumberland,  [1898]  1  Ch.  704  :    Cox  v.  English,  ^c,  Bank,  [1905]  A.  C.  168. 

=»  Per  Lord  Ilcrschell,  L.  C.  in  Metropolitan  Ry.  Co.  v.  Wright  (1886),  11 
App.  Cas.  at  p.  15i  ;  and  see  the  remarks  of  Lord  Davey  in  Cox  v.  English,  ^c.. 
Bank,  [1905]  A.  C.  at  p.  170. 

*  Per  Lord  Halsbury,   11  App.  Cas.  at  p.   156. 

*  CommisHonrr  forRaihrays  v.  Brown  (1887),  13  App.  Cas.  133  ;  Spencer  v. 
Jon-".  (1897, \  13  Times  L.  R."  174  ;    Jones  v.  Spencer  (1897),  77  L.  T-.  536. 
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special  circumstances  which  excuse  the  omission.^  If  either 
party  at  the  trial  deliberately  elects  to  fight  one  question  only 
on  which  he  is  beaten,  he  cannot  afterwards  on  appeal  raise 
another  question,  although  that  question  was  at  the  trial  open 
to  him  on  the  pleadings  and  on  the  evidence.^  But  it  is  the 
duty  of  every  Court  to  prevent  any  abuse  of  its  process ; 
hence  the  Court  may  at  any  stage  of  the  proceedings  raise  of 
its  own  motion  the  question  of  the  illegality  of  the  contract 
sued  on,  although  the  point  had  not  been  raised  in  the 
argument  before  it.^ 

An  application  for  a  new  trial  may  also  be  made  on  the 
following  grounds : — 

(b)  That  the  judge  misdirected  the  jury  or  that  he 
improperly  received  or  rejected  evidence  ;  but  it  will  not  be 
granted  on  either  of  these  grounds  unless  some  substantial 
wrong  or  miscarriage  has  been  thereby  occasioned  in  the 
trial/ 

(c)  If  the  judge  who  tried  the  case  was  disqualified  by 
reason  of  pecuniary  interest  in  the  subject-matter  before  the 
Court. 

(d)  If  any  otficer  of  the  Court,  or  the  jury,  or  the  suc- 
cessful party,  was  guilty  of  misconduct  which  prevented 
the  other  party  having  a  fair  trial,  e.g.,  where  the  respondent 
fraudulently  contrived  to  keep  away  from  Court  a  necessary 
witness  for  the  appellant. 

(e)  If  the  damages  awarded  by  the  jury  be  glaringly 
excessive,  or  palpably  insufficient. 

Where  the  damages  are  uuliquidated,  the  Court  seldom  grants  a  new 
trial  on  the  ground  that  the  amount  awarded  by  the  jury  is  either  too 
small  or  too  great.  "  The  assessment  of  damages  is  peculiarly  the  province 
of  the  jury."  5     The  Court  will  not  grant  a  new  trial  on  the  ground  of 


1  Clmiston  ^-  Co.  v.  Corry,  [1906 J  A.  C.  122. 

2  Martin  v.  G.  N.  Ry.  Co.  (1855),  16  C.  B.  179,  approved  in  Browne  v.  Dunn 
(1893),  6  R.  67. 

3  Cuniwllii  V.  CoHxumers'  Cordage  Co.  (1903),  89  L.  T.  347  ;  North  Western  Salt  Co., 
Ltd.  V.  Electrolytic  Alkali  Co.,  Ltd.,  [1914]  A.  C.  461  ;  jVontefiore  v.  Metiday  Motor 
Components  Co.,  Ltd.,  [191S]  2  K.  B.  241. 

*  Order  XXXIX.,  r.  6  :  Anthmiy  v.  Halstead  (1877).  37  L.  T.  433  ;  Brat/  v. 
Ford,  [1896]  A.  C.  44  ;  Tait  v.  Beggs,  [1905]  2  Ir.  R.  525  ;  Floyd  v.  Gibson 
(1909),  100  L.  T.  761. 

'  Per  cur.  in  Davis  v.  Shepstone  (1886),  11  App.  Gas.  at  p.  191. 

43—2 
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excessive  damages,  unless  it  thinks  that,  having  regard  to  all  the  circum- 
stances, the  damages  are  so  large  that  no  jury  could  reasonably  have  given 
them.^  But  a  new  trial  will  be  granted  if  the  Court  comes  to  the  con- 
clusion that  the  judge  misdirected  the  jury  as  to  the  damages,  or  that  the 
jury  applied  a  wrong  measure  of  damages,  or  must  have  taken  into  con- 
sideration matters  which  they  ought  not  to  have  considered.-  The  Court 
of  Appeal,  on  an  application  for  a  new  trial,  has  no  power,  without  the 
consent  of  both  parties,  to  alter  the  amount  of  damages  awarded  by  the 
jury.3 

Still  rarer  are  the  cases  in  which  a  new  trial  has  been  granted  on  the 
ground  that  the  amount  of  the  verdict  is  too  small.-*  The  rule  is  that 
where  there  has  been  no  misconduct  on  the  part  of  the  jury,  no  error  in 
the  calculation  of  figures,  and  no  mistake  in  law  on  the  part  of  the  judge, 
a  new  trial  will  not  be  granted."'  That  the  jury  intended  their  verdict  to 
carry  costs,  but  have  returned  an  amount  insufficient  in  law  to  do  so,  is  no 
ground  for  granting  a  new  trial.*'  But  a  new  trial  will  be  granted  if 
it  can  be  shown  that  the  jury  wholly  omitted  to  consider  some  substantial 
element  of  damage  which  they  ought  to  have  taken  into  their  consideration.'^ 

(/)  If  the  verdict  was  obtained  by  "  surprise."  Sur- 
prise is  the  term  used  to  cover  cases  in  which  either  party 
has  been  prevented  from  having  a  fair  trial  through  no  fault 
of  his  own,  e.g.,  if  the  case  was  unexpectedly  called  on  when 
he  was  reasonably  absent,  or  took  a  wholly  unexpected  turn 
which  could  not  reasonably  have  been  anticipated.^ 

{(f)  If  fresh  evidence  has  been  discovered  subsequently 
to  the  trial  which  is  now  available  to  the  appellant.  But  a 
new  trial  will  only  be  granted  on  this  ground  when  such 
fresh  evidence  could  not  with  reasonable  diligence  have  been 
discovered  before  the  trial,  and,  further,  when  it  is  so  con- 
clusive as  to  make  it  practically  certain  that  the  verdict 
would  have  been  different  if  it  had  been  adduced.^ 

1  Praed  v.  Graham  (1889),  2i  Q.  B.  D.  53. 

*  Davis  V.  Bromley  U.  D.  C.  (1903),  67  J.  P.  275  ;  Johvtton  v.  G.  W.  Rij.  Co., 
[1904]  2  K.  B.  250. 

3  Watt  V.  Watt,  [1905]  A.  C.  115,  overruling  Belt  v.  Lawei  (1884),  12  Q.  B.  D. 
H56  :  ari.l  Gattij  v.  Furtiuliarxon.  (1893),  9  Times  L.  R.  593.  Diit  see  Lionel  Bnrhr  S: 
Co.  V.  Bentxche  Bank  {lirrlnC)  Loiuhm  Agnicii,  [1919]  A.  C.  304. 

«  Kelly  V.  Sherlock  (1866),  L.  R.  1  Q.  b!  686,  697  ;  Falvey  v.  Stanford  (1874). 
L.  R.  10  Q.  B.  54. 

»  RendaJl  v.  Hayicard  (1839),  5  Bing.  N.  C.  424  ;  Forsdibe  v.  Stone  (1868), 
L.  R.  3  C.  P.  607. 

•  Mears  v.  GrifTni  (1840),  1  .M.  &  Gr.  796  ;  Kilmore  v.  Abdoolah  (1858).  27 
L.  J.  Ex.  307. 

'  Phillips  V.  L.  4*  S.  W.  Ry.  Co.  (1879),  5  Q.  R.  D.  78  ;  Johmton  v.  G.  W. 
Ry.  Co.,  [1904]  2  K.  B.  250. 

»*  See-  l-^aacH  v.  Ilohhoimp.  [1919]  I   K.  15.  39S. 

B  Phonphaie  Srwaije  Co.  v.  Molleson  (1S79),  4  A  pp.  Gas.  801  ;  Young  v. 
Kershaw  (1899).  81  L.  T.  531  :  TurnbuJl  v.  Deval.  [1902]  A.  C.  429  ;  but  see 
the  judgment  of  Lord  Shaw  in  Brown  v.   Dean,  [1910]  A.  C.  at  p.  376. 
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The  House  of  Lords. 

From  the  Court  of  Appeal  an  appeal  lies  to  the  House  of 
Lords.  The  appellant  must  file  a  petition  humbly  praying 
that  the  matter  of  the  judgment  appealed  against  may  be 
reviewed  before  his  Majesty  the  King  in  his  Court  of  Parlia- 
ment, and  reversed,  varied  or  altered ;  or  that  such  other 
rehef  may  be  given  as  to  that  Court  may  seem  meet.  This 
petition  must  be  printed  on  parchment,  and  must  be  signed 
by  two  counsel  who  "  humbly  conceive  this  to  be  a  proper 
case  to  be  heard  before  your  Lordships  by  way  of  appeal."^ 

Within  one  week  after  the  presentation  of  this  petition  the 
appellant  must  give  security  for  the  costs  of  the  appeal  by 
recognisance  for  £500  and  a  bond  for  £200,  or  in  lieu  of  such 
bond  by  payment  of  £200  into  the  Security  Fund  Account 
of  the  House  of  Lords.  Each  party  then  lodges  his  case. 
A  case  is  a  printed  statement  prepared  and  signed  by  coun_^el 
informing  the  Lords  of  the  points  in  controversy  and  the 
reasons  on  which  each  i)arty  reHes.  The  parties  generally 
agree  on  an  Appendix  which  contains  copies  of  all  material 
documents  used  in  evidence  in  the  Court  below  and  often  a 
transcript  of  the  shorthand  notes  of  the  oral  evidence. 

The  appeal  must  be  heard  before  not  less  than  three  Lords 
of  Appeal.  The  House  has  power  to  summon  the  judges  of 
the  High  Court  of  Justice  to  attend  and  state  their  opinion  on 
points  of  law  ;  but  this  is  only  done  in  cases  of  great 
importance.'^  If  no  party  appears  when  the  appeal  is  called  on 
for  hearing,  it  will  be  dismissed  without  costs  on  either  side. 
At  the  hearing  the  House  will  proceed  on  the  facts  proved  at 
the  trial,  and  will  not  allow  new  issues  of  fac4;  to  be  raised ;  ^ 
but  the  House  will  take  notice  of  a  question  of  law  raised 
before  it  for  the  first  time  as  to  the  construction  of  docu- 
ments which  are  in  evidence  before  the  House,  and  of  a 
question  of  law  arising  out  of  facts  which  have  been  admitted 
or  proved  beyond  controversy.*     The  House  of  Lords  has 


'■  In  some  cases  a  previous  petition  for  leave  to  appeal  is  necessary. 

■'  See  Allen  v.  Flood,  [1898]  A.  C.  1. 

»  See  HuxleT/  v.  West  London  ExtemioTi  By.  Co.  (1889),  14  App.  Gas.  at  p.  39. 

*  Connecticut  Fire  iTisurance  Co.  v.  Kavanagh,   [1892]  A.  C.   473,  480. 
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l)Ower  to  hear  witnesses,  but  this  power  is  seldom  exercised. 
On  the  conehision  of  the  arguments  of  counsel  the  Lord 
Chancellor,  and  then  the  other  law  lords  present,  state 
their  reasons  for  advising  the  House  to  give  judgment.  The 
Lord  Chancellor  then  puts  the  question  to  the  House,  and 
declares  either  that ''  the  contents  have  it,"  or  that  "  the  non- 
contents  have  it,"  as  the  case  may  be.  The  decision  thus 
arrived  at  becomes  the  judgment  of  the  House,  and  is 
entered  as  such  in  its  Journals.  If  the  votes  of  the  House 
are  equally  divided,  the  judgment  below  is  affirmed,  but  with- 
out costs.^  Again,  if  the  appeal  succeeds  on  a  point  not  raised 
below,  no  costs  are  awarded.^  In  all  other  cases  the  success- 
ful party  will,  in  the  absence  of  special  circumstances,  be 
entitled  to  costs.^ 

»   Paquin,  Ltd.  x.  Beauderk,  [1906]  A.  C.  148. 

»    Cooper  V.  Cooper  (1888),  13  App.  Gas.  88. 

•  For  further  information  as  to  the  practice  on  appeals  to  the  House  of  Lords,  see 
the  Appellate  Jurisdiction  Acts,  1876  and  1887  (39  &  40  Vict.  c.  59  ;  fiO  &  51  Vict. 
c.  70)  ;  the  Appeal  {Forma  Pauperis)  Act,  189S  (66  &  57  Vict.  c.  22)  ;  ihe  Annual 
Practice,  191S.  Vol.  II.  Part  VII.,  pp.  2421—2448  ;  and  Denison  and  Scott's  House  of 
Lords  Practice. 


Chapter  XXIII. 

PROCEDURE  IN  THE  COUNTY  COURT. 

The  procedure  in  a  County  Court  is  regulated  by  the 
Comity  Courts  Act,  1888^  (as  amended  by  the  County  Courts 
Act,  1903"),  and  the  rules  and  orders  made  under  it.  An 
ordinary  action  is  commenced  by  the  entry  of  a  plaint  in 
the  books  of  the  Court.  The  registrar  thereupon  issues  a 
summons  under  the  seal  of  the  Court,  which  states  the  names 
of  the  parties  and  the  substance  of  the  claim,  and  also  names 
a  day,  called  "  the  return  day,"  on  which  the  defendant  must 
appear  for  the  trial  of  the  action.  This  summons  musl;,  if 
possible,  be  served  by  the  high  bailiff  of  the  Court  at  least  ten 
days  before  the  return  day.^  If  before  the  return  day  the 
defendant  confesses  the  plaintiff's  claim,  he  will  save  half 
the  hearing  fee  and  subsequent  costs  for  which '  he  would 
otherwise  be  liable.^ 

If  the  claim  for  debt  or  damages  exceeds  40.s.,  there  must 
be  annexed  to  the  summons  the  plaintiff's  particulars  of 
demand.  These  also  are  under  the  seal  of  the  Court,  and 
are  treated  as  part  of  the  summons.  They  must  specify  the 
cause  of  action  and  state  the  amount  claimed,  with  all  such 
detail  as  the  defendant  can  reasonably  require  to  enable  him 
to  defend  the  action,  but  with  as  little  technicality  as  is 
consistent  with  brevity  and  precision.  A  specimen  is 
subjoined : — 


Behoeen  A.    B.     .    .. 

Plaintifif 

•       C.   D 

and 

Defendant 

1  51  &  52  Vict.  c.  43. 

2  3  Edw.  VII.  c.  42. 

3  As  to  proof  of  service,  see  51  &  52  Vict.  c.  43,  s.  78. 

*  lb.,  ss.  98,  99  ;    Order  IX.  of  the  County  Court  Rules,  1903. 
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I'AHTICfLAKS   OF    DK.MAND. 

Taxticulars  of  plaintiff's  claim  for  damages  suffered  by  thu  plaintiff  through  the 
negligence  and  breach  of  contract  of  the  defendant,  and  for  money  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

In  the  month  of  September,  l'.il8.  the  plaintiff  delivered  to  the  defendant  a 
Turkey  carpet,  which  had  cost  him  £28,  to  be  cleaned  by  the  defendant  ;  and  the 
d  -fendant  agreed  to  clean  the  same  with  due  skill  and  care.  Yet  the  defendant 
cleaned  the  said  carpet  so  negligently  and  unskilfully  that  it  was  utterly  spoilt, 
and  is  now  of  no  use  or  value  whatever  to  the  plaintiff  ;  wherefore  the  plaintiff 
claims  damages     '^-'^    ^    ^ 

The  plaintiff  also  claims  the  return  of  the  sum  of  £1  18s.  which  he 
paid  to  the  defendant  under  protest,  being  the  amount  demanded  by 
him  for  cleaning  the  said  carpet,  work  which,  through  the  default  of 
the  defendant,  has  been  of  no  value  or  benefit  whatever  to  the  plaintiff         1   18     0 

£21   18     0 

Dated  the  24th  day  of  November,  lltl9. 

E.  F., 
Solicitor  for  the  above-named  plaintiff, 
who  will  accept  service  of  proceed- 
ings on  behalf  of  the  plaintiff  at 
his  ofl5ce, 

15,  Old  Square, 
To  the  Registrar  of  the  Court,  Lincohi's  Inn.  W.C. 

and  to  C.  D.,  the  defendant. 

There  is  nothing  in  the  procedure  of  a  County  Court 
corresponding  to  that  under  R.  S.  C.  Order  XIY.  in  the  High 
Court.  But  where  the  claim  is  for  a  debt  or  liquidated 
demand,  the  plaintiff,  if  not  suing  as  an  assignee,  mav^ 
instead  of  the  ordinary  summons,  issue  a  default  summons. 
For  this  puri)ose  he  must  file  an  affidavit  verifying  the  debt ; 
if  the  amount  claimed  exceeds  A'S,  or  is  for  the  price  of  goods 
sold  or  let  on  hire  to  the  defendant  in  the  way  of  his  trade, 
no  leave  is  required  ;  in  other  cases  leave  must  be  obtained. 
A  default  summons  must  be  served  on  the  defendant  per- 
sonally ;  if  the  defendant  to  a  default  summons  does  not 
within  eight  days  give  written  notice,  signed  by  himself  or 
his  solicitor,  of  liis  intention  to  defend  the  action,  the 
plaintiff  may,  after  eight  days  and  within  two  months  of 
service,  upon  proof  of  service  sign  judgment  for  his  debt 
and  costs. 

To  an  ordinary  summons,  however,  the  defendant  need  not, 
as  a  rule,  enter  any  appearance,  or  give  any  notice  either  to 
the  Court  or  to  the  i)laintiff  of  his  intention  to  defend  the 
action,  still  less  of  the  nature  of  his  defence.     But  if  the 
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defendant  relies  upon  any  of  the  following  defences,  viz., 
infancy,  coverture,  tender,  Statute  of  Limitations,  discharge 
in  bankruptc}',  in  an  action  for  libel  or  slander  that  the 
words  are  true,  or  any  statutory  or  equitable  defence,  or  if  he 
intends  to  rely  upon  a  set-ofT  or  counterclaim,  he  must,  five 
clear  days  before  the  return  day,  send  a  concise  statement  of 
the  same  to  the  registrar,  who  will  communicate  it  to  the 
plaintiff.^  Such  notice  and  statement,  omitting  the  official 
headings  and  endings,  may  be  as  follows  : — 

Notice  of  Set-off  and  Counteeclaim. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this  action  to  claim  a 
Bet-oflf  and  to  set  up  a  counterclaim  against  the  plaintiff's  demand,  the  particulars 
of  which  are  annexed  hereto. 

SeT-OFF  AND  Counterclaim. 
The  defendant  claims  ^23  125.  6d.,  being  the  price  of  goods  sold  and  delivered 
by  the  defendant  to  the  plaintiff  as  under  : — 

£  s.  d. 

Aug.  2,   1918.     Brass  bedstead  with  spring  mattress   ,     7  7  0 

4  pillows    1  10     0 

2  Turkey  rugs  7  0  0 

Brass  fender     3  3  0 

Fire-irons  to  match     1  15  0 

Coal  box   2  17  6 

£23    12     6 


Either  party  can  in  a  proper  case  obtain  discovery  of  docu- 
ments, and  also  leave  to  administer  interrogatories  to  his 
opponent.  The  County  Court  has  power,  whenever  it  appears 
to  be  just  and  convenient,  to  grant  an  injunction,  to  make  an 
order  in  the  nature  of  a  mandamus,  or  to  appoint  a  receiver. - 
But  there  is  in  the  County  Court  nothing  analogous  to  an 
originating  summons.  In  common  law  cases,  in  which  the 
claim  exceeds  £5,  either  party  may,  by  giving  at  least  ten 
days'  notice,  obtain  a  jury,  which  consists  of  eight  persons, 
who  are  summoned  from  those  qualified  and  liable  to  serve 
as  jurors  at  the  Assizes ;  ^  otherwise  the  judge  decides  all 
questions  both  of  fact  and  law.  A  special  jury  cannot  be 
had  in  the  Countv  Court. 


'  5i  &  52  Vict.  c.  48.  s.  82  ;  County  Court  Order  X..  rr.  16—20. 

2  36  &  37  Vict.  c.  66,  ss.  89,  90  ;  R.  v.  Judge  Selfe,  ^c,  [1908J  2  K.  B.  121. 

3  R.  V.  Farnham  County  Court  Judge  (1910),  103  L.  T.  250. 
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If  neither  party  appears,  the  case  will  be  struck  out ;  if  the 
defendant  appears  and  does  not  admit  the  claim,  and  the 
plaintiti"  does  not  appear,  the  case  will  be  struck  out,  and  the 
defendant  may  be  awarded  costs ;  ^  but  if  the  plaintiff"  does 
not  appear  and  the  defendant  admits  the  claim  to  the  full 
amount,  he  may  pay  the  fees  and  have  judgment  entered 
against  him  as  if  the  plaintiff  had  appeared.-  If  the  plaintiff 
appears  and  the  defendant  does  not  appear  in  any  action 
where  plaintiff  has  proceeded  on  a  default  summons.  Judg- 
ment may  be  entered  without  further  proof.  In  any  other 
action  founded  on  r;ontract  the  registrar  may,  by  leave  of  the 
judge  upon  proof  of  service  of  the  summons  and  of  the  debt, 
enter  judgment  for  the  plaintiff  and  make  an  order  for  pay- 
ment by  instalments  ;  or  he  may  direct  judgment  of  nonsuit 
or  strike  out  the  case,  and,  subject  to  the  judge's  power  to 
grant  a  new  trial,  such  judgment  will  be  final. ^  In  an 
action  of  tort,  however,  such  powers  can  be  exercised  only 
by  the  judge. ^ 

Where  both  parties  appear,  the  registrar,  at  the  request 
of  the  parties  and  by  leave  of  the  judge,  may  hear  and 
determine  any  disputed  claim  up  to  £2.' 

The  procedure  at  the  hearing  is  similar  to  the  trial  of  an 
ordinary  High  Court  action,  except  that  the  advocate  for  the 
defendant  is  only  entitled  to  make  one  speech  whether  he  has 
called  witnesses  or  not.*^ 

At  the  end  of  the  case  judgment  is  given  for  the  plaintiff 
or  defendant  and  entered  on  the  minutes  of  the  Court.  The 
judge  also  directs  the  mode  of  paj^ment  of  any  sum  to  which 
he  may  find  the  plaintiff"  entitled.  In  certain  cases  he  will 
direct  paymeot  by  instalments,  and  then  execution  will  not 
issue  till  after  default  be  made  in  payment  of  an  instalment ; 
on  such  default  execution  can  issue  for  the  whole  sum  due.^ 
The  costs  of  the  action  abide  the  event,  unless  the  judge  in 

1  51  &  52  Vict.  c.  43,  ss.  88,  89. 

2  lb.,  6.  88. 

3  lb.,  e.  90. 
*  lb.,  8.  91. 
6  lb.,  s.  92. 

«  (Hack  V.    Clack.   [1906]    1   K.   B.   483. 
T  51  ic  ^2  Vict.  c.  4S,  6S.    105,    149. 
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his  discretion  otherwise  orders,  and  execution  may  issue  for 
the  recovery  of  any  such  costs  in  the  same  manner  as  for  the 
deht  or  damages  recovered  in  the  action. 

The  judge  of  a  County  Court,  moreover,  has  in  a  case 
within  his  jurisdiction  power  to  grant  an  injunction  against 
a  nuisance,  and  to  commit  to  prison  for  disobedience 
thereto.^ 

When  the  judgment  has  been  entered  up,  it  may  be 
enforced  by  execution  against  the  goods,  leviable  by  writ  of 
fieri  facias ;  and  it  may  be  worth  notice  that  the  wearing 
apparel  and  bedding  of  the  judgment  debtor  or  his  family, 
and  the  tools  and  implements  of  his  trade,  to  the  value  of 
Jt5,  are  protected  from  seizure.- 


Payment  of  money  under  a  judgment  or  order  of  the  County  Court 
may  sometimes  be  enforced  by  committing  the  defaulting  debtor  to 
prison  for  a  period  not  exceeding  six  weeks.^  The  order  of  commitqjent 
must  be  made  by  the  judge  in  open  court  on  the  hearing  of  a  judgment 
summons  ;  it  must  state  on  its  face  the  ground  on  which  it  is  issued. 

Where  a  debtor  has  once  been  so  committed,  though  for  a  period  short 
of  six  weeks,  a  second  warrant  of  commitment  cannot  be  issued  against  him 
in  respect  of  the  same  debt.  Where,  however,  the  debt  has  -been  made 
payable  by  instalments,  the  debtor  may  l)e  committed  for  the  full  period 
of  six  weeks  for  default  in  payment  of  each  instalment.^ 

A  County  Conrt  judge  has  also  in  some  cases  power  to  commit  for  con- 
tempt of  Court.^  Moreover,  if  he  thinks  that  any  person  who  has  given 
evidence  before  him  has  committed  perjury,  he  may  direct  him  to  be 
prosecuted  and  commit  him  for  trial  at  the  proper  Court."^ 


The  judge  of  a  County  Court  has  power,  whether  within 
the  district  of  any  of  his  Courts  or  not,  to  make  any  order  or 
exercise,  on  ex  parte  application,  any  jurisdiction  in  an  action 
pending  in  any  Court  of  which  he  is  judge,  which  in  the  High 
Court  could  be  made  or  exercised  by  a  judge  at  chambers. 


1  Ex  parte  Martin  (1879).  i  Q.  B.  D.  212  :    Martin  v.  Bannister  (1879),  lb.  491. 

-  51  &  52  Vict.  c.  43,  s.  147.  As  to  interpleader  where  the  goods  taken  ia 
•».\ecution  are  claimed  by  a  third   person,  see  s.    157,  and  ante,  p.   1327. 

■^  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  5. 

*  Evans  v.  Wills  (1876),  1  C.  P.  D.  229. 

•^  51  &  52  Vict.  c.  43,  s.  162  ;  and  see  R.  v.  Zsfroy  (1873),  L.  R.  8  Q.  B.  134  ;, 
R.  V.  Judge  of  Surrey  County  Court  (1884),  13  Q.  B.  t).  963  ;    and  ante,  p.  203. 

«  1  &  2  Geo.  V.  c.  6,  s.  9  (1). 
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"With  the  consent  of  both  parties,  he  may  hear  and  decide  a 
cause  or  matter  at  any  place.^ 

The  judgment  of  a  County  Cburt  judge  is  linal  and  binding 
between  the  parties,  so  long  as  it  remains  unreversed.  Neither 
party  will  be  allowed  to  fight  the  same  question  over  again  in 
a  subsequent  action  in  any  Court.-  Nevertheless,  any  party 
who  is  dissatisfied  with  the  decision  may  apply  to  the  County 
Court  judge  to  grant  a  new  trial.  Where  the  action  was 
heard  in  the  absence  of  the  defendant,  the  judge  may  grant  a 
new  trial  on  such  terms  as  he  thinks  fit.  But  if  both  parties 
were  present  at  the  hearing,  an  application  for  a  new  trial 
can  only  be  made  on  grounds  which  would  be  sufficient  in  the 
High  Court.^  A  new  trial  will  only  be  ordered  if  the  judge 
thinks  it  just  to  do  so,  and  upon  such  terms  as  he  shall  think 
reasonable.  The  application  is  most  frequently  made  on  the 
ground  of  surprise,  or  that  fresh  evidence  is  now  forthcoming 
which  could  not  with  reasonable  diligence  have  been  dis- 
covered before  the  trial/  It  may  be  made  and  determined 
on  the  day  of  trial  if  both  parties  are  present,  or  at  the  first 
Court  held  next  after  the  expiration  of  twelve  clear  days 
from  the  day  of  trial.  In  the  latter  case  the  party  intending 
to  apply  must,  seven  days  before  the  holding  of  the  Court, 
deliver  to  the  registrar  and  serve  on  his  opponent  a  notice  in 
writing  of  his  intention  to  apply  for  a  new  trial,  and  state  in 
it  his  grounds  for  so  doing.  The  judge  may  in  his  discretion 
order  that  the  new  trial,  if  he  thinks  fit  to  grant  one,  shall 
take  place  before  a  jury,  although  the  action  was  not 
originally  so  tried.^ 

But  if  either  party  l)e  dissatisfied  with  the  determination 
or  direction  of  a  County  Court  judge  on  any  point  of  law  or 
equity,  or  as  to  the  admission  or  rejection  of  any  evidence, 
he  has  another  remedy.*^  He  can  on  any  of  these  grounds 
a|)peal  to  a  Divisional  Court  of  the  High  Court  of  Justice, 

*  fjl  k  52  Vict.  c.  43,  s.  9. 

«  Stephenson  v.  Garnett,  [1898]  1  Q.  B.  G77  ;    but  see  5J  &  52  Vict.  c.  43,  s.  61. 

a  Broun  v.  D.an,  [1910]  A.  C.  373  ;    Mwta.jh  v.  Barry  (1890),  24  Q.  B.  D.  632. 

4  Phosphati'  Senage  Co.  v.  Molleson  (1879).  4  App.  Gas.  801,  814. 

»  .Jl   4:  52   Vict.   c.   43,  s.  93  ;     and  see  Murtagh  v.  Barry,  suprd. 

6  lb.,  8.  12U.  An  action  commenctd  in  the  County  Court  may  before  trial  be 
removed  into  the  High  Curt  by  a  writ  of  cnfiorari  ;  see  HarriMm  "v.  Bull  ami  livll, 
[1912]  1  K.  P..  612. 


^ 


APPEAL.  1343 

whose  decision  is  final,  unless  leave  to  ajDpeal  be  given  by 
that  Court  or  by  the  Court  of  Appeal.^  He  can  on  any  of 
these  grounds  appeal  even  against  an  interlocutory  order, 
such,  for  instance,  as  the  refusal  to  grant  a  new  trial. 
"  There  is  no  power  to  review  the  decision  of  fact  arrived  at 
in  the  County  Court  by  any  other  tribunal  than  the  County 
Court  itself.  A  matter  of  law  can  be  made  the  subject  of 
appeal,  but  then  only  when  the  point  has  been  raised  at  the 
trial  before  the  learned  judge."  -  If  either  party  is  dis- 
satisfied at  the  trial  with  the  decision  of  the  judge  on  any 
point  of  law  that  is  raised,  the  proper  course  is  for  him  to 
request  the  judge  to  take  a  note  of  the  point  of  law,  of  the 
facts  in  evidence  relating  thereto  and  of  his  decision  thereon. 
A  copy  of  such  note  must  be  furnished  to  the  party  requiring 
the  same  for  the  purpose  of  appeal.'^  This  note  may  be 
made  by  the  judge  even  after  the  hearing  of  the  suit,^  but  in 
the  absence  of  such  note  the  Court  may  act  on  any  ojiher 
evidence  or  statement  which  it  deems  sufiicient.'^  But  the 
fact  that  no  such  request  was  made  to  the  judge  is  not  an 
absolute  bar  to  an  appeal.  If  the  appellant  can  satisfactorily 
explain  why  such  request  was  not  made,  the  Court  will 
decide  the  appeal  upon  any  other  evidence  or  statement, 
which  the  Court  may  deem  sufficient,  of  what  occurred 
before  the  judge.'' 

In  some  cases,  however,  an  appeal  will  not  lie  without  the 
leave  of  the  County  Court  judge.  "Where  the  debt  or 
damages  claimed  in  an  action  of  contract  or  tort  does  not 
exceed  M10,  neither  party  can  appeal  without  the  leave  of  the 
County  Court  judge,  unless  an  injunction  was  also  claimed 
and  has  been  granted.'     Again,  no  appeal  lies  without  leave 


1  Judicature  Act,  189J:   (57  &  58  Vict.  c.   16),  s.    I  (5). 

2  Per  Lord  Halsbury,  L.  C,  in  Smith  v.  Baker  ^^  So?is,  [1891]  A.  C.  at  p.  .333  ; 
R.  V.  Sir  Rupert  Kettle  (1886),  17  Q.  B.  D.  761  ;  Wilkimort  v.  Jagger  (1887), 
20  Q  B.D.423  ;  Cusack  v.  L.  .Ji'-  N.  W.  Ry.  Co.,  [1891]  1  Q.  B.  347  ;  K.  S.  C, 
Ordtr  LIX..  rr.  10—17  :  Order  XXXII.  of  the  County  C'ouit  Ruks.  1903. 

3  51  &  52  Vict.  c.  43,  ss.  120,  121. 

4  See  Txirner  v.  G.   W.  Ry.  Co.  (1877),  2  Q.  B.  D.  at  pp.  125,  126. 

s  R.  S.  C,  Order  LIX.,  r.  8.     This  rule  applies  only  if  a  copy  has  been  appUed 
for  and  refused  :     Cook  v.  Gordoti  (1892),  61  L.  J.  Q.  B.  445. 
6  R.  S.  C,  Order  LIX.,  r.  8  :     WohlgemiUhe  v.  Coste,  [1899]  1  Q.  H.  501. 
f  Brune  v.  James,  [1898]   1  Q.  B.  417. 
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in  any  interpleader  proceeding,  where  the  money  chiimed  or 
the  vahie  of  the  goods  or  chattels  claimed  or  their  proceeds 
does  not  exceed  i:20,  or  in  any  action  for  the  recovery  of 
tenements,  where  the  yearly  rent  or  value  of  the  premises 
does  not  exceed  .^'20.  But  in  all  other  actions  of  ejectment, 
in  all  equity  actions  or  matters,  in  all  actions  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditament  is  in  issue, 
and  in  all  cases  where  jurisdiction  to  try  the  action  in 
the  County  Court  has  been  given  by  consent,  either  party 
can  appeal  without  leave,  whatever  the  amount  in  dispute 
may  be.^  But  if  before  the  decision  of  the  Court  is  pro- 
nounced both  parties  agree  in  writing,  signed  by  themselves 
or  their  solicitors  or  agents,  that  the  decision  of  the  judge 
shall  be  final,  all  right  of  appeal  is  lost." 

The  appellant  must  give  notice  of  appeal  to  his  opponent 
within  twenty-one  days  from  the  date  of  the  judgment, 
order  or  finding  complained  of ;  and  he  must  within  the 
same  period  enter  the  appeal  in  the  Crown  Office  of  the  High 
Court  of  Justice.  But  the  time  for  appealing  can  be  extended 
by  the  High  Court,  if  good  grounds  be  shown.  The  notice 
of  motion  must  state  the  grounds  of  the  appeal  and  whether 
all  or  part  only  of  the  judgment,  order  or  tinding  is  com- 
plained of.^ 

Workmen's  Compensation  Cases. 

A  "workman"  who  claims  to  have  been  injured  by  any 
accident  arising  out  of  and  in  the  course  of  his  employment 
must  serve  on  his  emi)loyer  notice  in  writing  of  the  accident,^ 
as  soon  as  practicable  after  it  occurred  and  before  he  has 
voluntarily  left  the  employment  in  which  he  was  injured. 
If  the  accident  be  fatal,  notice  of  it  must  be  given  by  the 
legal  personal  representative  of  the  workman  or  by  those  who 


.j\  &  .;L'  \ict.  c.  43,  s.  120.  The  plaintiff  cannot  at  the  trial  abandon  the 
excess  of  his  claim  over  £20.  so  as  to  deprive  the  defendant  of  his  right  of 
appeal  :    North  v.  Holroyd  0867),  L.  R.  3  Ex.  69 

-  lb.,  8.   123. 

3  R.  S.  C,  Order  LIX..  r.  10. 

*  Hughes  v.  Coed  Talon  Collie nj  Co.,  [1909]  1  K.  B.  957. 
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were  dependent  on  him.^  Such  notice  must  give  the  name 
and  address  of  the  person  injm'ed  and  the  date  of  the  accident, 
and  must  state  in  ordinary  language  the  cause  of  the  injury. 
The  absence  of  a  notice  or  any  defect  or  inaccuracy  in  one 
which  is  given  will  not  be  a  bar  to  a  claim  unless  the 
employer  is  prejudiced  by  such  absence,  defect  or  inaccuracy. 

A  claim  for  compensation  must  also  be  made  on  the 
employer  within  six  months  from  the  occurrence  of  the 
accident,  or,  in  the  case  of  death,  within  six  months  from  the 
death ;  else  the  claim  will  not  be  maintainable,  unless  the 
delay  be  occasioned  by  mistake,  absence  from  the  United 
Kingdom  or  other  reasonable  cause.  This  claim  may  be 
verbal,  if  it  is  sufficiently  explicit ;  but  it  is  often  included 
in  the  written  notice  of  the  accident.  It  need  not  be  a  claim 
for  a  specific  sum.^ 

If  the  employer  disputes  his  liability  or  the  amount  or 
duration  of  the  compensation  payable  by  him,-  the  question 
will  be  settled  by  arbitration,  not  by  an  action  at  law.  The 
first  step  which  the  injured  workman  must  take  is  to  file  an 
application  for  arbitration  with  the  registrar  of  the  County 
Court  of  the  district  in  which  either  he  or  his  employer 
resides.     This  document  must  be  in  the  following  form : — 

Application  for  Arbitration  by  Injured  Workman  with  respect  to 
THE  Compensation  payable  to  hhi. 
In  the  County  Cpurt  of  Middlesex,  holden  at  Bloorasbury. 
In  the  Matter  of  the  Workmen's  Compensation  Act,  1906.^ 

No.  of  Matter,  2i  of    1918. 
In  the  Matter  of  an  Arbitration  between 

Thomas  Jones,  of  185,  Cleveland  Street,  Fitzroy  Square,  London, 

W.,  Coachman     -------        Applicant, 

and 
William  Smyth,  of  118,  Portland  Place,  Loudon,  W.,  Gentleman-     Respondent. 
1.   On  the  26th  day  of    September,  1918,  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment  was  caused  to  Thomas  Jones,  a  workman 
employed  by  William  Smyth. 

1  The  person  who  most  usually  claims  as  a  dependant  is  of  course  the  widow  of 
the  deceased  workman  :  she  need  not  take  out  letters  of  administration  for  this 
purpose  :  Claficorthy  v.  Green  (1902),  86  L.  T.  702.  Whether  she  was  or  was  not 
dependent  upon  her  husband  during  his  lifetime  is  a  question  of  fact  and  not 
of  law.  If  she  loses  her  husband  and  son  by  the  same  accident,  she  can 
claim  compensation  as  dependent  upon  both  of  them,  if  both  did  in  fact 
contribute  to  the  maintenance  of  the  family  :  Hodgson  v.  Owners  of  JVest  Stanley 
Colliery,  [1910]  A.  C.  229,  though  the  contrary  principle  was  no  doubt  applied 
in  Coulthard  \.  Consett  Iron  Co..  [1905]  2  K.  B.  869. 

2  Thompson  V.   Goold.  [1910]  A.  C.  409. 

^  6  Edw.  VII.  c.  58  :  and  see  the  Workmen's  Compensation  Rules,  1913 — 1917. 
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2.  Questions  have  arisen  as  to  the  liability  of  the  said  William  Smyth  to  pay 
compensation  and  as  to  the  amount  and  duration  of  the  compensation  payable  by 
the  said  William  Smyth  to  the  said  Thomas  Jones  under  the  above-mentioned  Act 
in  respect  of  tho,  said  injury. 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested  between  the 
said  Thomas  Jones  and  the  said  William  Smyth  for  the  settlement  of  the  said 
questions. 

4.  Particulars  are  hereto  appendcsi  : — 


Partioitlaks. 


1.  Name  and  address  of  applicant     ... 

2.  Name,  place  of  business,  and  nature 

of  business  of  respondent. 

3.  Nature  of  employment  of  applicant 

at  time  of  accident,  and  whether 
employed  under  respondent  or 
under  a  contractor  with  him. 

4.  Date  and  place  of  accident,  nature 

of  work  on  which  workman  was 
then  engaged,  and  nature  of  acci- 
dent and  cause  of  injury. 


5.  Nature  of  injury. 

6.  Particulars  of  incapacity  for  work, 

whether  total  or  partial,  and  esti- 
mated duration  of  incapacity. 

7.  Average  weekly  earnings  during  the 

twelve  months  previous  to  the 
injury,  if  the  applicant  has  been 
so  long  employed  under  the  em- 
ployer by  whom  he  was  imme- 
diately employed,  or  if  not,  during 
any  less  period  during  which  he 
has  been  so  employed. 

8.  Average  weekly  amount  which  the 

applicant  is  earning  or  is  able  to 
earn  in  some  suitable  employment 
or  business  after  the  accident. 

9.  Payment,    allowance   or   benefit  re- 

ceived from  employer  during  the 
period  of  incapacity. 

10.  Amount  claimed  as  compensation. 

11.  Date  of  service  of  statutory  notice 

of  accident  on  respondent,  and 
whether  given  before  workman 
voluntarily  left  the  employment  in 
which  he  was  injured.  (.4  copy 
of  the  notice,  if  any.  to  be 
annexed.) 

12.  If    notice    not    served,     reason    fm- 

omission  to  serve  same. 


Thomas  Jones,  185,  Cleveland  Street, 
Fitzroy  Square,  London,  W. 

William  Smyth.  118,  Portland  Place, 
London,  W.,  gentleman. 

Coachman  in  the  employ  of  the  re- 
spondent. 


4.  On   the    26th    September,   11*18,   the 

applicant  whilst  cleaning  the  re- 
spondent's carriage  at  the  respon- 
dent's stable  in  Cleveland  Mews, 
Fitzroy  Square,  W..  caught  hi^ 
foot  in  the  wheel  and  was  thrown 
to  the  ground,  and  violently 
twisted  his  knee. 

5.  Severe  injury  to  the  knee,  which  pro- 

duced synovitis. 

6.  Total     incapacity  ;      duration     in- 

definite. 

7.  18s.     per     week,     and    board     and 

lodging. 


8.  None. 


9.  Nothing. 


10.  15*.  per  week  during  incapacity. 

11.  24th  October,  1918  {copy  annp-red). 


12. 


The  names  and  addresses  of  the  applicant  and  his  solicitors  are  :  — 

Of  the  applicant, 

Thomas  Jones, 

185,  Cleveland  Street,  Fitzroy  Square,  London,  W.  ; 
Of  his  solicitors, 

HUGUEs  A:   Wn.MAMS. 

98,  Great  Portland  Street,  London.  \T. 
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The  name  and  address  of  the  respondent  to  be  served  with  this  application  are  :  — 
William  Smyth,  Esq.,  118,  Portland  Place,  London,  W. 
Dated  this  14th  day  of  December,  1918. 

(Signed)    Hughes  &  Williams, 

98,  Great  Portland  Street,  London,  W., 
Applicant's  solicitors. 

The  judge  then  lixes  a  day  for  the  arbitration,  and  the 
registrar  gives  notice  of  the  date  to  both  parties.  The 
registrar  also  forwards  a  copy  of  the  above  apphcation  and 
particulars  to  the  respondent.  The  respondent,  unless  he 
admits  the  claim,  must  file  an  answer  to  it  within  ten  clear 
days  before  the  day  fixed  for  the  arbitration.  Such  answer 
may  be  in  the  following  form  : — 

[Headinff  as  in  application  for  arbitration.'] 

Answer. 

Take  notice  that  the  respondent,  William  Smyth,  states  that  the  applicant's 
particulars  filed  in  this  matter  are  inaccurate  or  incomplete  in  the  particulars 
hereto  annexed. 

[E.g.  The  said  particulars  are  inaccurate  in  stating  : 

(a)  That  the  applicant  met  with  any  accident  whilst  in  the  employment  of 

the  respondent  ; 

(b)  That  the  alleged  accident  happened  at  the  time  and  in  the  manner  stated 

by  the  applicant,  and  that  the  alleged  injuries  were  caused  by  such 
accident  ; 

(c)  That  the  stable  at  which  the  alleged  accident  happened  is  the  respon- 

dent's stable  ; 

(d)  That  the  injuries,  if  any,  sustained  by  the  applicant  caused  synovitis,  or 

any  permanent  disablement  or  total  incapacity.] 

That  the  respondent  desires  to  bring  to  the  notice  of  the  judge  [or  arbitrator] 
the  facts  stated  in  the  particulars  hereto  annexed. 

[E.g.  That  the  applicant  refuses  to  submit  himself  to  medical  examination  as 
required  by  the  respondent  in  accordance  with  paragraph  4  of  the 
First  Schedule  to  the  Act.] 

That  the  respondent  intends  at  the  hearing  of  the  arbitration  to  give  evidence, 
and  rely  on  the  facts  stated  in  the  particulars  hereto  annexed. 

[E.g.  That  notice  of  the  allied  accident  was  not  given  to  the  respondent  as 
required  by  the  Act  ; 
That  the  claim  for  compensation  was  not  made  on  the  respondent  within 
the  time  limited  by  the  Act.] 

That  the  respondent  denies  his  liability  to  pay  compensation  under  the  Act  in 
respect  of  the  injury  to  the  applicant  mentioned  in  the  applicant's  particulars,  on 
the  grounds  stated  in  the  particulars  hereto  annexed. 

[E.g.  That  the  injury  to  the  applicant  was  not  caused  by  any  accident  arising 
out  of  and  in  the  course  of  his  employment  ; 
That  such  injury  was  attributable  to  the  serious  and  wilful  misconduct 
of  the  applicant,  and  did  not  result  in  death  or  serious  and  permanent 
disablement  ; 
B.C.L.—  VOL.    II.  44 
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That  at  the  time  of  the  alleged  accident  the  applicant  was  not  in  the 
employ  of  the  respondent,  but  was  then  employed  by  Simon  Clarke, 
jobmaster,  of  Cleveland  Mews,  Fitzroy  Square,  W. 
Or,  if  the  claim  be  made  under  section  8 — 

That  the  disease  mentioned  in  the  applicant's  particulars  was  not  con- 
tracted whilst  the  applicant  was  in  the  employment  of  the  respon- 
dent ; 

That  the  disease  mentioned  in  the  applicant's  particulars  was  not  due  to 
tlie  nature  of  the  eniplovnient  in  wiiich  the  applicant  was  employed  by 
the  respondent.  ] 

And  further  take  notice  that  the  names  and  addresses  of  the  said  respondent  and 
his  solicitors  are  :  — 

Of  the  respondent, 

William  Smyth, 

118,  Portland  Place,  London.  W.  ; 
Of  his  solicitors, 

Black  &  White, 

80,  Bedford  Row,  London,  W.C. 
Dated  this  11th  day  of  Januarv,  191'.t. 

(Signed)    Black  &  White, 

Solicitors  for  the  respondent. 
To  the  i^;istrar  of  the  Court,  and 
To  the  applicant,  Thomas  Jones. 

Unless  the  parties  agree  upon  a  private  arbitrator,  the  case 
will  be  heard  either  by  the  County  Court  judge  himself,  or 
by  an  arbitrator  appointed  by  him  with  the  consent  of  the 
Lord  Chancellor.  The  Arbitration  Act,  1889,^  does  not  apply 
to  such  an  arbitration.^  The  amount  of  compensation  is 
regulated  by  the  rules  set  out  in  Schedule  I.  of  the  Act.^ 
Except  in  the  case  of  death,  the  award  directs  a  weekly  pay- 
ment to  be  made  by  the  respondent ;  it  does  not  award  a 
lump  sum  payable  immediately  to  the  applicant.  The  award 
can  be  enforced  in  the  same  way  as  a  County  Court  judg- 
ment. The  employer  may  subsequently  apply  to  determine 
or  diminish  the  weekly  payment  on  the  ground  that  the 
applicant  has  wholly  or  in  part  recovered  from  his  injuries 
and  is  earning  some  wages.  And  generally,  whenever  the 
circumstances  have  altered,  the  County  Court  judge  has 
l)Ower  to  vary  the  award. 

It  is  the  duty  of  the  arljitrator  to  ascertain  whether  on  the  day  of  the 
hearing  the  applicant  is  disabled  from  doing  his  ordinary  work  by  reason  of 
injuries  caused  by  an  accident  which  arose  out  of  and  in  course  of  his 

1  52  &  53  Vict.  c.  49. 

2  6  Edw.  VII.  c.  58,  Schedule  II.  (4). 

'  .\s  amende.!  bv  7  A:  H  Geo.  V.  c.  42.  and  !)  &  10  Geo.  V.  c.  83. 
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employment.  If  so,  he  must  make  an  award  in  his  favour  ;  and  in  such 
award  he  cannot  fix  a  date  at  which  the  weekly  payments  should  cease.  "  It 
is  not  competent  for  an  arbitrator  to  make  such  an  award.  It  has  two 
defects,  and  it  has  two  results.  One  is  that  the  arbitrator  is  taking  upon 
himself  the  function  of  a  prophet,  which  is  not  what  he  ought  to  do  ;  and 
the  next  is  this,  which  to  my  mind  is  a  more  serious  matter  :  it  shifts  the 
onus  of  proof  in  a  mode  which  is,  or  which!  may  be,  very  unfair  to  the 
workman.  The  duty  of  the  arbitrator  is  to  say  what,  upon  the  evidence 
adduced  before  him  at  the  time  of  the  hearing  for  a  review,  is  the 
condition  of  the  workman,  and  on  that  footing  he  ought  to  make  an  award 
of  so  much  per  week  during  the  incapacity.  Then  if  .there  is  a  change,  if 
the  man  is  getting  better,  it  is  for  the  employer  to  seek  to  review  the 
weekly  payments  on  the  ground  that  the  incapacity  has  ceased  or 
determined,  or  whatever  the  cause  may  be.  The  burden  is  thus  thrown 
upon  the  employer  to  show  that  there  is  a  change  of  circumstances."  ^ 
The  award,  therefore,  is  now  usually  in  the  following  form  :— 

In   the   Matter   of   an  ARBaTBATiON  between   A.    B.    and   C.    D. 

Having  duly  considered  the  matter  submitted  to  me,  I  do  hereby  make  my  award 
as  follows  : — 

1.  I  order  that  the  respondent,  C.  D.,  do  pay  to  the  applicant,  A.  B.,  the  weekly 
sum  of  fifteen  shillings  as  compensation  for  personal  injury  caused  to  the  said 
A.  B.  on  the  1st  day  of  January,  1918,  by  accident  arising  out  of  and  in  the  course 
of  his  employment  as  a  workman  employed  by  the  said  respondent,  such  weekly 
payment  to  commence  as  from  the  23rd  day  of  February,  1919,  and  to  continue 
during  the  total  or  partial  incapacity  of  the  said  A.  B.  for  work^  or  until  the 
same  shall  be  ended,  diminished,  increased  or  redeemed  in  accordance  with  the 
provisions  of  the  above-mentioned  Act. 

2.  And  I  order  that  the  said  C.  D.  do  forthwith  pay  to  the  said  A.  B.  the  sum 
of  £15  15s.,  being  the  amount  of  such  weekly  payments  calculated  from  the 
23r(l  day  of  February,  1919,  antil  the  20th  day  of  July,  1919,  and  do  thereafter 
pay  the  said  sum  of  fifteen  shillings  to  the  said  A.  B.  on  Wednesday  in  every 
week. 

3.  And  I  order  that  the  said  C.  D.  do  pay  to  the  registrar  of  this  Court,  for  the 
use  of  the  applicant,  his  costs  of  and  incident  to  this  arbitration,  such  costs,  in 
default  of  agreement  between  the  parties  as  to  the  amount  thereof,  to  be  taxed 
by  the  registrar  under  column  B.  of  the  scales  of  costs  in  use  in  the  County 
Courts,  and  to  be  paid  by  the  said  C.  D.  to  the  registrar  within  fourteen  days 
from  the  date  of  the  certificate  of  the  result  of  such  taxation^. 

4.  And  I  direct  that  either  party  have  liberty  from  time  to  time  to  apply  as  he  or 
they  may  think  fit. 

Dated  this  25th  day  of  July,  1919. 

X.  Y.  Z., 

Arbitraior. 

The  decision  of  an  arbitrator  appointed  by  the  County 
Court  judge  with  the  consent  of  the  Lord  Chancellor  to  settle 
any  claim  under  the  Workmen's  Compensation  Act,  1906, 

^  Per  Cozens-Hardy,  M.  R.,  in  Baker  v.  Jrurll,  [1910]  2  K.  B.  at  pp.  674,  fiTo  ; 
and  see  Ball  v.  Hunt  4-  Sons,  [1912]  A.  C.  49G. 
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cannot  l)e  reviewed  in  any  way,  unless  such  arbitrator  thinks 
fit  to  submit  a  question  of  law  to  the  County  Court  judge. 
If,  however,  the  County  Court  judge  himself  acts  as  arbitrator, 
or  if  he  gives  any  decision  on  a  question  of  law  submitted  to 
him  by  an  arl)itrator,  there  is  no  appeal  on  any  question  of 
fact;  but  the  decision  of  the  County  Court  judge  can  be 
reviewed  on  either  of  the  following  grounds  : — 

(a)  that  there  is  no  evidence  to  support  his  finding  ; 

(b)  that  he  proceeded  upon  an  erroneous  view  of  the  law, 

i.e.,  having  ascertained  the  facts,  he  applied  the 

law  wrongly. 
The  appeal  on  these  grounds  lies  to  the  Court  of  Appeal 
and  not  to  a  Divisional  Court ;  and  from  the  decision  of  the 
Court  of  Appeal  an  appeal  lies  to  the  House  of  Lords. 


BOOK  VI. 

THE  LAW  OF  PERSONS. 


So  far  we  have  discussed  the  rights  of  individuals  who  are 
under  no  disability  and  who  can  sue  or  be  sued  in  their  own 
right.  We  propose  in  this  Book  to  examine  the  rights  and 
liabilities  arising  from  personal  disability  or  special  personal 
relations  with  others,  both  in  civil  and  criminal  cases.  The 
relation  of  master  and  servant  arises,  as  a  rule,  out 'of  a 
contract :  so  does  the  relation  of  principal  and  agent.  Hence 
these  two  relations  have  been  already  discussed  in  the  Book 
on  Contracts.^  As  a  general  rule,  a  master  is  not  criminally 
liable  for  the  criminal  act  of  his  servant,  nor  a  principal  for 
a  crime  committed  by  his  agent — unless  he  expressly  or 
impliedly  ordered  that  act  to  be  done  ;  but  to  this  rule,  as  we 
have  seen,  there  are  exceptions.'  The  liability  of  a  master  or 
principal  for  any  tort  committed  by  his  servant  or  agent  has 
been  dealt  with  in  Book  III.,  chiefly  under  the  heads  of 
Negligence  and  Joint  Torts.^  We  proceed  here  to  treat  of 
such  classes  of  persons  as  : — 

I.  Husband  and  wife. 
II.  Infants. 

III.  Lunatics. 

IV.  Executors  and  administrators. 
V.  Bankrupts. 

VI.  Corporations. 
VII.  The  King  and  his  officers. 
VIII.  The  legal  profession. 

A/ite,  pp.   840—874 


.rL/ltf,     [)p.      OtU 0(-±. 

-  A//te.  pp.   129,   130.  179,  241,  242. 
3  A?i(e,  pp.  490—493,  62.5. 


Chapter  I. 

HUSBAND    AND    WIFE. 

The  common  law  of  England  })laced  a  married  woman 
under  grave  disabilities.  Although  she  could  commit  both 
crimes  and  torts,  she  could  not  make  a  contract,  or  appoint 
an  agent.  She  could  hold  lands  as  tenant  in  fee  simple,  in 
tail,  or  for  life  ;  but  her  husband  was  entitled  to  the  income, 
unless  the  land  was  settled  on  her  for  her  separate  use. 
The  husl)and  also  on  the  marriage  became  absolutely  entitled 
to  all  her  chattels  personal  in  possession,  and  also  to  such 
of  her  choses  in  action  as  he  reduced  into  possession  during 
the  coverture.  He  had,  moreover,  the  right  to  dispose  of  her 
chattels  real ;  but  if  he  died  before  reducing  her  choses  in 
action  into  possession  or  alienating  her  t battels  real,  they 
survived  to  her ;  he  had  no  right  to  dispose  of  these  by 
will. 

In  most  other  matters  the  rule  was  that  "  a  husband  and 
wife  are  one  " — a  rule  which,  while  it  often  protected  the 
wife,  generally  benefited  the  husband  at  her  expense ; 
though  in  a  few  cases,  as  we  shall  see,  it  imposed  upon  him 
serious  liabilities. 

By  the  custom  of  the  City  of  London,  however,  a  married 
woman  from  early  times  could  carry  on  a  trade.  The  Court 
of  Chancery,  at  a  later  date,  permitted  her  to  enjoy  her 
separate  property  independently  of  her  husband,  though  it 
recognised  as  valid  a  proviso  forbidding  her  to  anticipate  her 
income,  which  would  not  be  valid  in  the  case  of  a  man,  a 
spinster  or  a  widow.  And  now  by  the  successive  Married 
Women's  Property  Acts,  1870  to  1908,^  she  has  been  placed 
practically  in  the  position  of  a  feme  sole,  so  far  as  her  jn-operty 
is  concerned.  In  other  respects,  however,  certain  disabilities 
still  remain.^ 

'  33  &  34  Vict.  c.  93  ;  37  &  38  Vict.  c.  50  ;  45  &  4G  Vict.  c.  75  ;  56  &  57 
Vict.c.  03  ;    h  Edw.  VII.  c.  27. 

•  For  iustauce,  she  cannot  sue  or  be  sued  by  her  husband  in  the  same  way  as 
either  can  sue  or  be  sued    by  a  stranger  (see  post.  p.  1858)      A   juiiguieut  againat 
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The  validity  of  a  marriage  depends  uiDoii  the  law  of  the  domicil  of  the 
parties,  so  far  as  their  personal  capacity  to  marry  is  concerned,  and  upon 
the  law  of  the  place  of  celebration,  so  far  as  the  form  of  the  ceremony  is 
concerned.  If  either  party  at  the  time  of  the  marriage  is  an  idiot,  or  if 
the  parties  are  within  the  prohil)ited  degrees  of  relationship,  the  marriage 
is  invalid. 

The  validity  of  an  English  marriage  now  mainly  depends  upon  statute.^ 
Marriages  within  the  forbidden  degrees  of  affinity  and  consanguinity  are 
prohibited  not  only  by  ecclesiastical  law,  but  also  by  express  statute."^ 
Marriage  with  a  deceased  wife's  sister  is  now  valid.^  These  invalid 
marriages  are  actually  void — that  is,  they  will  be  treated  as  null  by 
any  Court  where  evidence  is  given  of  the  circumstances  that  invalidate 
them.  There  are  others  which  are  only  voidable.  A  marriage  is  voidable 
when  the  cause  of  its  invalidity  is  merely  one  for  which  a  Court  of 
matrimonial  jurisdiction  may  set  it  aside,  if  called  upon  to  do  so  whilst 
both  the  parties  are  still  alive,  as,  for  instance,  where  either  party  to  the 
marriage  is  sexually  impotent.-^  But,  until  thus  set  aside,  such  a  marriage 
must  be  treated  by  all  Courts  as  valid. 

A  husband  can  obtain  a  divorce  on  proof  that  his  wife  has  been 
guilty  of  adultery.  But  a  wife  cannot  obtain  a  divorce  merely  on 
proof  that  her  husband  has  committed  adultery  ;  she  must  in  addition 
prove  cruelty  or  desertion  or  that  he  has  been  guilty  of  bigamy,  rape, 
1  ncest,  &c. 

A  judicial  separation  is  only  a  divorce  from  bed  and  board  ;  the  spouses 
live  apart,  but  are  still  husband  and  wife.  Either  party  can  obtain  a  judicial 
separation  on  proof  of  adultery,  desertion,  cruelty  or  the  commission  of  an 
unnatural  offence  by  the  other.  There  is  another  remedy  in  the  case  of 
desertion — the  party  deserted  may  apply  for  an  order  for  the  restitution  of 
conjugal  rights,  but  sucli  an  order  is  now  seldom  applied  for,  as  disobedience 
to  it  can  no  longer  be  punished  by  imprisonment  for  contempt  of  Court, 
though  it  may  be  made  the  ground  for  a  judicial  separation  under  47  &  48 
Vict.  c.  68. 

In  all  the  above  cases,  application  must  be  made  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice.  That  Court 
has  jurisdiction  to  dissolve  any  marriage,  whether  celebrated  in  England  or 
not,  if  the  parties  are  domiciled  in  England  at  the  time  when  the  proceedings 
for  a  divorce  are  commenced  ;  in  all  other  matrimonial  causes  "  residence, 
not  domicil,  is  the  test  of  jurisdiction."^     But  there  are  two  cases  in  which 

a  man,  a  spinster  or  a  widow  is  a  judgment  against  them  personally,  but  a  judgment 
against  a  married  woman  is  a  judgment  against  her  separate  property,  not  against  her 
(see  jyost.  p.  136.5).  A  married  woman  cannot  be  a  guardian  ud  litem  :  In  re  Duhe  of 
Somerset  (1887),  34  Ch.  D.  465  ;  London  and  County  Bank  v.  Bray,  [1893]  W.  N. 
13n.     As  to  when  a  married  woman  can  be  made  a  bankrupt,  see  j)ost.  p.  1400. 

1  4  Geo.  IV.  c.  76,  s.  21  ;  6  &  7  Will.  IV.  c.  85,  s.  39. 

•^  5  &  6  Will.  IV.  c.  54. 

3  7  Edw.  VII.  c.  47.     See  B.  v.  JDibdin,  [1910]  P.  57  :  [1912]  A.  C.  533. 

*  B.  alias  A.  v.  B.  (1891),  27  L.  K.  Ir.  587,  608. 

5  See  also  Stathatos  v.  Stathato.%  [1913]  P.  46  ;  Casdauli  v.  Casdagli,  [1919] 
A.  C. 145. 
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jtower  to  fjiant  a  judicial  separation  has  been  conferred  by  statute  on  justices 
of  the  peace  : — 

{a)  lu  the  case  of  an  aggravated  assault  committed  by  a  husband 
upon  his  wife,  but  imt  apparently  if  committed  by  a  wife  upon 
her  husband  ;^ 
(//)  Where   the   wife   or   husband   of   the   applicant    is   an   habitual 
drunkard.  2 

A  husband  is  entitled  to  his  wife's  society.  She  must  Hve 
where  he  wishes  and  in  the  house  he  provides  for  her,  unless 
the  Court  has  judicially  separated  them^  or  they  have  agreed 
to  live  apart.  But  the  husband  is  not  entitled  to  exercise 
force  to  claim  his  rights.-*  If  either  party  decHnes  cohal)ita- 
tion,  the  remedy  is  to  obtain  a  decree  of  restitution  of 
conjugal  rights,  but  if  the  decree  is  not  obeyed  it  is  now- 
only  enforced  by  judicial  separation.  A  husband,  however, 
is  not  bound  to  maintain  his  wife,  if  without  cause  she 
refuses  to  live  with  him.' 

As  against  third  persons  the  husband's  right  to  the  society 
of  his  wife  can  be  enforced  by  action.  It  is  true  that  since 
the  Matrimonial  Causes  Act,  1857,*'  he  can  only  claim 
damages  for  adultery  in  proceedings  in  the  Divorce  Court, 
the  old  common  law  action  of  criminal  conversation  being 
abolished.  But  for  other  wrongs  done  to  her,  such  as  assault 
or  false  imprisonment,  if  they  actually  cause  him  for  a  time 
to  lose  her  society,  he  can  sue.'  She  also  has  a  right  of 
action  for  the  same  wrongs  and  can  sue  in  her  ovrn  right 
in  respect  of  them. 

Tlie  fiction  that  a  husband  and  wife  are  but  one  person 
still  lingers  in  our  criminal  law.  Thus  a  husband  and  wife 
cannot  be  guilty  of  a  conspiracy,  unless  some  third  person 
conspires  with  them.  A  wife  does  not — at  all  events  apart 
from  the  provisions  of  the  Married  Women's  Property  Acts 
— commit  a  crime  if  she  receives  from  her  liusl)and  goods 

*  Summary  .JurisJictioii  (Married  Women)  Act,  1895  (5S  &  59  Vict.  c.  39),  s.  4. 
»  t.icensiim  Act.  l!ti)2  (2  K.Jw.  VI 1.  <•.  28).  s.  .">. 

=»  Matrimonial  Causes  Act,  IS")?  (20  &  21  Vict.  c.  8.5),  s.  16  ;  Summary  Juris- 
diction (Married  Women)  Act,  1895  (f.8  &  56  Vict.  c.  39),  s.  5. 

*  R.  V.  Jnckmv.  flH91]  1  Q.  B.  G71. 

*  See  poxt.  |>.  \M\\\. 

*  20  &  21  Vict.  c.  85.  s,  59. 

'  See  the  judgmr-nt  of  Parke,  B.,  in  Norri»  v.  Seod  (1M9).  3  Exch.  at  p.  791  ; 
cf    Walton  V.  Jackson,  [1909]  2  K.  B.  193. 
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which  she  knows  to  have  been  stolen.  Except  in  very  special 
circumstances/  a  wife  cannot  steal  from  her  husband  or  a 
husband  from  his  wife.  But  a  wife  can  have  separate 
possession  of  articles  which  are  her  separate  property,  even 
though  they  are  in  the  common  residence  of  herself  and 
husband.^ 

There  are  many  cases  in  which  a  wife  still  derives 
immunity  from  the  fact  that  she  is  supposed  to  be  in  subjec- 
tion to  her  husband.  Thus,  if  a  married  woman  commits  a 
crime  in  the  presence  of  her  husband,  the  law  presumes  that 
she  was  incapable  of  freely  exercising  her  will  and  judgment 
and  acted  only  under  his  coercion,  and  so  will  excuse  her 
from  punishment,  although  there  be  no  evidence  of  actual 
intimidation  on  his  part.  Such  immunity  is  not  granted 
to  a  wife  who  commits  one  of  the  graver  felonies,  such 
as  treason,  murder  or  manslaughter,  in  the  presence  of 
or  under  the  actual  coercion  of  her  husband.^  It  is  dnly 
admissible  in  the  less  serious  felonies,  such  as  burglary,* 
robbery,'^  forgery,*'  felonious  assault,^  or  sending  threatening 
letters,"^  and  in  most  misdemeanours  ;  and  even  in  these  cases 
special  circumstances — as  if  "  the  husband  was  a  cripple  and 
bedridden  " — may  be  given  in  evidence  to  repel  the  presump- 
tion of  coercion.^  Again,  if  it  be  proved  that  the  wife  took 
a  leading  part  in  the  commission  of  the  crime,  voluntarily 
and  not  by  the  constraint  of  her  husband,  then  the  mere  fact 
that  he  was  present  will  not  excuse  her  from  punishment.^'^ 
And  so  a  married  woman  may  be  convicted  for  keeping  a 
brothel  ^^  or  a  gaming-house,^'  either  with  or  without  her 
husband  being  joined,  for  in  the  management  of  a  house  the 
wife  takes  a  leading  part.     But  where  the  wife  commits  a 

^  See  Ji.  V.  Streeter,  [190o]  2  Q.  B.  601.  and  aide.  pp.  3t5,  882. 

2  See  R.  V.  Murray,  [1906]  2  K.  B.  38.5. 

3  R.  V.  Manning  (1849).  2  C.  &  K.  903  n. 

*  R.  V.  Wharton  (1664),  Kelyng,  37  ;   R.  v.  Knight  (1823),  1  0.  &  P.  116. 

^  R.  V.  Torpey  (1871),  12  Cox,  45. 

e   R.   V.   Hughes  (1813),  2  Levvin,  229. 

'    R.  V.  Smith  (18.58).  Dearsl.  &  B.  553. 

«   R.  V.  Hammond  (1787),  1  Leach.  444,  447. 

'•'  Per  Vaughan,  J.,  in  R.  v.  Cruse  (1838),  8  C.  &  P.  553,  554. 

1"  R.  V.  Cohen  (1868),  11  Cox,  99  ;   R.  v.  Torpey  (1871),  12  Cox,  45. 

"  R.  V.    Williams  (1711),  10  Mod.  63  ;  and  see  R.  v.  Cn/se  (1838),  8  C.  &  P.  541. 

1-^  R.  V.  Dixon  (1716),  10  Mod.  335. 
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crime  in  the  absence  of  her  hushuntl,  no  presumption  of 
coercion  arises,  even  though  she  did  the  act  by  his  express 
command.  She  will  be  convicted  as  a  principal  ^  and  he  as 
an  accessory  before  the  fact.  And  coverture  will,  of  course, 
be  no  defence  where  the  husband  had  nothing  to  do  with  the 
crime  committed  by  his  wife.- 

For  the  purpose  of  raisiutj  tlie  defence  that  the  prisoner  acted  under  her 
husband's  coercion,  the  marriage  need  not  be  strictly  proved  ;  evidence  of 
reputation  is  admissible,  and  may  be  sufficient  to  satisfy  the  jury.  If  the 
woman  is  charged  in  a  joint  indictment  as  the  wife  of  the  man,  no  kind  of 
proof  is  necessary.  Mere  cohabitation  will  not,  however,  suffice  to  dis- 
charge the  woman  from  lial>ility.  A  wife,  who  has  incited  her  husband  to 
the  commission  of  a  felony,  can  be  indicted  and  convicted  as  an  accessory 
before  the  fact,  if  the  felony  be  committed  ;  if  not,  she  can  be  convicted 
of  the  misdemeanour  of  inciting.  But  although  she  knows  that  he  has 
committed  a  felony,  she  has  a  right  to  receive  and  screen  him.^ 

If  a  tort  be  committed  against  a  married  woman,  she  has 
now  two  courses  open  to  her.  She  may  either  sue  alone,  oi' 
she  may  join  her  husband  as  co-plaintiff ;  in  the  latter  case 
the  husband  will  be  entitled  to  recover  in  the  same  action  * 
any  special  damage  that  may  have  accrued  to  him.  But 
where  special  damage  is  essential  to  the  cause  of  action, 
she  cannot  sue  alone  unless  she  can  show  special  damage  to 
herself.  That  her  husband  has  sustained  special  damage  in 
consequence  of  the  tort  committed  against  her  will  not  avail 
her.  In  cases  of  libel  or  slander,  however,  the  husband  will 
be  allowed  to  sue  for  and  recover  any  such  special  damage, 
although  his  character  was  not  defamed ;  for  the  reputation 
of  a  husband  is  so  intimately  connected  with  that  of  his  wife 
that,  whenever  words  spoken  of  her  have  caused  damage  to 
him,  he  has  always  been  allowed  to  sue  as  though  the  words 
had  been  spoken  of  himself.^ 

By  the  ^larried  Women's  Property  Act,  1882,"  s.  1  (2),  a 
married  woman  is  now  capable  "of  suing  and  being  sued, 

'   R.  V.  MoTTis  (1811),  -Riisd.  At  Ry.  2.70. 

«  li.  V.  TlugUex  (1813).  2  Lewin.  220  ;  R.  v.  CavUh  (ISUl).  W  R.  .V  AW.  IfiT. 
'  For  the  rules  regulating  tb.'  evidence  of  a  husband  or  wife  against  his  or  her 
spouse.  »<-e  iintf.  pp.  Iil"j7,  lO'.tS. 
«  Order  XVIII.,  r.  4. 

*  Ridinfj  v.  Sviith  (l-'^riJ),  1  E.v.  D.  91  ;  aud  see  Odgers  on  Libel  and  Slander. 
5th  ed..  |.   .■«;s. 

•  4.>  U.  46  Vict.  c.  75. 


I 


S 


TORTS  AGAINST  A  WIFE.  1357 

either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as 
if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brought  by  or  taken  against 
her  ;  and  any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property  ;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise." 


A  married  woman,  therefore,  may  now  sue  for  a  tort  without  her  husband 
or  any  next  friend  ;  and  she  cannot  be  ordered  to  give  security  for  the 
costs  of  the  action,  even  although  she  has  at  the  tiuie  of  action  no  separate 
estate,  and  there  is  nothing  upon  which,  if  she  fails,  the  defendant  can 
issue  available  execution.^ 

The  damages  recovered  in  any  action  brought  by  the  wife  alone  under 
this  Act  are  to  be  her  separate  property  ;  she,  therefore,  still  cannot 
recover  for  any  loss  which  her  husband  has  suffered.  ".The  Act  does^not 
destroy  the  husband's  right,  )3ut  only  relieves  the  woman  from  incapacity."  ^ 

If  a  tort  be  committed  against  the  wife  before  the  marriage,  the  husband 
may  still  be  joined  as  a  co-plaintiff  with  her  ;  if  she  marry  pending  action, 
the  husband  may  be  made  a  party,^  though  this  is  not  necessary.-*  The 
right  of  action  survives  to  the  wife  on  her  husband's  death,  whether  he  was 
u  party  or  not  ;  the  action  does  not  abate.  If,  however,  the  wife  dies 
before  final  judgment,  the  action  ceases  ;  it  cannot  be  continued  by  her 
husband  either  jure  niarifi,  or  as  her  administrator.  If  a  married  woman 
fails  in  an  action  she  may  be  condemned  in  costs,  although  her  husband  was 
joined  as  a  co-plaintiff.^ 

By  section  12  of  the  same  x\ct,  "  every  woman,  whether 
married  before  or  after  this  Act,  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including  her  husband,  the 
same  civil  remedies, and  also  (subject,  as  regards  her  husband, 
to  the  proviso  hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the  protection 
and  security  of  her  own  separate  property,  as  if  such  property 


1  In  re  Isaac,  Jacob  v.  Isaac  (1885),  30  Ch.  D.  418  ;    ThrelfalL  v.  Wilson  (1883), 
8  P   D.  18  ;    Severance  v.  Civil  Sercicc  Supply  Associationi  (1883),  48  L.  T.  485. 
-' Per  Bowen,  L.  J.,  in  WpUIoh  v.  Wiusloir  (1SS4).  13  Q.  B.  D.  at  p.  788. 
»  Order  XVII.,  r.  4. 
*  lb.,  r.  1. 
«  Neivto?i  V.  Boodle  0849^  4  C.  B.  359  ;  and  see  56  &  57  Vict.  c.  (33,  s.  2. 
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belon^f(^(l  to  her  ;is  a  /ciiic  snir,  but,  except  as  aforesaid,  no 
hnsl)!Ui(l  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort."  ^ 

This  section  does  not  enable  a  married  woman  to  take  proceedings 
against  her  husband  for  a  tort  upon  herself.^  Nor  can  either  spouse  sue 
the  other  for  a  purely  personal  tort,  such  as  malicious  prosecution  ^  or 
slander.-*  And  this  rule  applies,  even  after  divorce  or  judicial  separation, 
to  matters  which  occurred  during  the  time  that  they  were  living  together.'^ 

But  a  wife,  living  apart  from  her  husband  under  a  separation  order 
obtained  by  virtue  of  the  Summary  Jurisdiction  (Married  Women)  Act, 
1S!)5,'^  can  maintain  an  action  of  libel  against  him." 

We  pass  now  to  those  cases  in  which  a  tort  has  been 
committed  by,  not  against,  a  married  woman.  Her  separate 
estate  is  liable  in  damages  for  such  a  tort."  But  her  husband 
is  also' liable  for  all  torts  committed  by  her  during  coverture. 
'*  They  are  the  torts  of  her  husband,  and  therefore  she  creates 
as  against  her  husband  a  hability."  ^  And  there  is  nothing 
in  any  of  the  Married  Women's  Property  Acts  removing  or 
affecting  this  liability.^" 

Hence,  although  a  plaintiff  may  now,  if  he  wishes,  sue  the  wife  alone,  he 
generally  sues  the  hnsband  as  well.  For  if  he  sue  the  wife  alone,  he  can 
only  obtain  execution  against  her  separate  estate  in  the  form  settled  by  the 
Court  of  Appeal  in  Srotf  v.  Jlorley.^'^  Moreover,  the  judgment  against  the 
wife,  if  sued  alone,  will  release  the  husband  from  all  liability  for  the  same 
tort  ;  the  plaintifp  cannot  proceed  against  him  in  case  the  separate  property 
prove  insufficient  ;  whereas  if  he  join  both  husband  and  wife  as  defendants 
on  his  writ,  he  can  obtain  judgment  against  the  wife's  separate  estate,  and 
also  against  the  husband  for  the  residue  of  damages  and  costs  not  recovered 
out  of  her  separate  estate. 


1  See  UV/yx^'/- V.   IIWw/^/-,  [1<.»16]  1  K.  B.  714  ;  Jliiltoh  v.  Ilidton,  [1917]  1  K.  B.813. 

-  li.  V.  Lord  Mayor  of  London  (1886),  16  Q.  B.  D.  772. 

3  Tinkley  v.    Tinkh-y   (1908),   2",  Times  L.   R.   264. 

*   Touiitj  V.   Young  (1903),  5  F.   330  {Cl.  of  Sess.). 

■-  Phillips  V.  Barnet  (1876),   1  Q.  B.  D.  436. 

«   :.h  &  r>9  Vict.  c.  39. 

'   liobinvm  V.  Robinson  (1897),   13  Times  L.  R.  .")64. 

■^  Married  Women's  Property  Act.  1882  (45  &  46  Vict.  c.  75).  s.  1. 

»  Per  Jessel.  M.  R..  in  Wainford  v.  Eeiil  (1875).  L.  R.  20  Eq.  at  p.  325. 

"  Hancocks  v.  Demeric-Lablarhe  (1878),  3  C.  P.  D.  197  ;  Seroha  v.  Kattenburg 
(1886),  17  y.  B.  U.  177  ;  Earle  v.  A'int/srote,  [190U]  2  Ch.  585  ;  Cole  v.  Ife  Traford, 
[10171  1  K.  B.  911  ;  but  see  the  observations  of  Moulton,  L.  J.,  in  Citenod  v.  Leslie, 
I  IIIII9J  1  K.  B.  at  pp.  888—890,  wliicli  call  in  question,  but  cannot  overrule,  the  doctrine 
laid  down  above. 

"  (1887),  20  Q.  B.  D.  at  \).  132.  A  bankruptcy  notice  may  now  be  founded  on  such 
a  juilgment,  see  post,  p.  1366. 
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When  husband  and  wife  are  both  made  defendants,  they  must  both  be 
served,  unless  the  Court  or  a  judge  shall  otherwise  order.^  But  "  there  can 
only  be  one  Defence  and  one  judgment."  ^  Hence  if  either  husband  or  wife 
pay  money  into  court,  the  other  cannot  plead  any  defence  denying  liability.^ 
In  the  case  of  a  wife's  ante-nuptial  tort  there  is  an  express  provision  that, 
as  between  her  and  her  husband,  her  separate  estate  shall  be  deemed  to  be 
primarily  liable  for  damages  and  costs  recovered.  There  is,  however,  no  such 
provision  in  the  case  of  a  post-nuptial  tort,  and  a  husband  who  has  had  to 
pay  damages  for  such  a  tort  will  have  no  remedy  over  against  her  separate 
estate.  But  the  plaintiff  may,  of  course,  enforce  his  joint  judgment  against 
the  separate  property  of  the  wife,  and  not  against  the  husband. ■* 

At  common  law  a  husband  was  liable  to  the  full  extent  for  damages 
resulting  from  torts  committed  by  his  wife  before  they  were  married. 
But  the  law  in  this  respect  has  been  modified  by  the  Married  Women's 
Property  Act,  1882.  A  husband  is  now  liable  for  such  wrongs,  only  "  to 
the  extent  of  all  property  whatsoever  belonging  to  her  which  he  shall  have 
acquired  or  become  entitled  to  from  or  through  his  wife,  after  deducting 
therefrom  any  payments  made  by  him,  and  any  sums  for  which  judgment 
may  have  been  honci  fide  recovered  against  him  in  any  proceeding  at  law, 
in  respect  of  any  debts,  contracts,  or  wrongs  for  or  in  respect  of  which  his 
wife  was  liable  before  her  marriage  as  aforesaid."  ^ 

Moreover,  all  sums  recovered  against  a  married  woman  in  respect  of 
wrongs  committed  by  her  before  her  marriage  or  for  any  costs  relating 
thereto  are  now  "  payable  out  of  her  separate  property  ;  and,  as  between  her 
and  her  husband,  unless  there  be  any  contract  between  them  to  the  contrary, 
her  separate  property  shall  be  deemed  to  be  primarily  lial)le  for  all  such 
wrongs,  and  for  all  damages  or  costs  recovered  in  respect  thereof."  *^ 

If  a  husband  and  his  wife  join  in  suing  for  any  injury  done  to  the  wife, 
and  one  of  them  dies,  the  action  will  not  abate,  so  far  as  the  causes  of 
action  beionging  to  the  survivor  are  concerned."  If  they  are  both  defen- 
dants in  an  action  brought  for  a  tort  committed  by  the  wife,  and  the 
husband  dies  before  judgment,  the  action  continues  against  the  widow  ;  it, 
however,  the  wife  dies  in  the  lifetime  of  her  husband  before  judgment,  the 
action  immediately  abates,  whether  it  was  for  a  post-nuptial  or  an  ante- 
nuptial tort,^  unless  he  himself  joined  in  or  authorised  it.  If  they  be 
divorced  or  judicially  separated,  the  wife  must  be  sued  alone  ;  the  husband 


1   Order  IX.,  r.  3. 

^  Per  Eomer,  L.  J.,  in  Beaumont  v.  Kaije  and  wife,  [lOOi]  1  K.  B.  at  p.  29i. 

3  lb.,  and  Order  XXII.,  r.  1. 

*  Morris  v.  Freeman  (1878),  3  P.  D.  Co.  It  is  not  necessary  for  this  purpose  that 
the  trustees  of  her  marriage  settlement  should  be  mad©  parties  to  the  action  : 
Dar'iex  v.  Jenkins  (1877),  6  L'h.  D.  728.  An  inquiry  will  be  directed  to  ascertain  of 
what  her  separate  estate  consists,  and  in  whom  it  is  vested,  as  in  Collect  v. 
Dickenson  (1879),  11  Ch.  D.  687  ;  and  on  such  inquiry  the  solicitor  to  the  trustees 
will  be  bound  to  state  their  names,  and  to  produce  the  deed  of  settlement  : 
Bvrsill  V.  Tanner  (1885),  16  Q.  B.  D.  1. 

^  S.  li,  and  see  s.  15. 

«   S.   13. 

■  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  iO. 

»  Bell  V.  Stocker  (1882),  10  Q.  B.  D.   129. 
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is  released  from  all  liability,  even  thouo;]!  the  tort  was  committed  before  the 
divorce  or  judicial  separation.^  But  if  the  husband  and  wife  voluntarily 
live  apart  under  a  separation  deed,  the  common  law  rule  prevails,  and  the 
husband  may  bo  joined  as  a  defendant.- 

At  common  law  a  married  woman  could  not  contract  with 
her  husband,  nor  with  any  one  else  except  as  agent  for  her 
husband.  But  this  absurdity  has  been  remedied  by  the 
various  Married  AVomen's  Property  Acts ;  ^  and  now  any 
woman  married  since  1882  can  possess  separate  property  over 
which  her  husband  has  no  control,  and  may  contract  so  as  to 
bind  such  separate  property.  She  can  sue  and  be  sued  on 
such  contracts  as  though  she  were  a  single  woman.  So  can  a 
woman,  married  before  1883,  in  respect  of  property,  the  title 
to  which  has  vested  in  her  since  1882.  Indeed,  if  the  contract 
be  made  since  December  5th,  1893,  it  is  wholly  immaterial 
whether  at  the  date  of  the  contract  she  had  any  separate 
property  or  not.  Should  an  action  be  successfully  brought 
against  her  for  damages  for  breach  of  contract,  the  judgment 
against  her  can  be  enforced  against  any  separate  property  of 
which  she  is  possessed  at  the  date  of  judgment.  The  other 
party  to  the  contract  can  only  make  the  husband  liable  for 
his  wife's  contracts  on  the  ground  that  she  was  his  agent. 
Such  agency  may  be  implied  from  the  circumstance  that  the 
parties  are  living  together ; ''  but  in  such  a  case  the  agency  is 
limited  to  '*  necessaries."  ^  What  things  are  "  necessaries  " 
is  a  question  of  fact,  to  be  determined  according  to  the  social 
and  financial  position  of  the  parties,  as  to  which  their  mode 
of  living  is  a  test.  But  things  which  are  ordinarily  necessary 
are  not  "  necessaries,"  if  ordered  in  excessive  quantities  or 
if  the  married  woman  is  already  sufficiently  supplied  with 
them.'" 


»  Capel  V.  PmvHl  (I860),  17  C.  B.  N.  S.  743  ;  Cuemd  v.  Leslie,  [1909]  1 
K.  B.  880.  V       ■■ 

*  Head  V.  Rrucoe  (1833),  5  C.  &  P.  485  ;  Uttley  v.  Mitre  Publishing  Co.  (1901), 
17  Times  L.  R.  720. 

»  33  &;  34  Vict.  c.  93  ;  37  &  38  Vict.  c.  50  ;  45  &  46  Vict.  c.  75  :  56  &  57  Vict, 
c.  63  ;    H  Edw.  VII.  c.  27. 

*  Manhy  v.  Scott  (1<;.5!)),  2  Sm.  L.  C.,  12th  ed.,  432. 

*  Montague  v.  Benrdict  (182.">),  2  Sm.  L.  C,  12th  ed.,  4(13. 

«  Seaton  v.  Jienfdict  (1828),  2  Sm.  L.  C,  12th  ed.,  469.  The  costs  incurred  by  a 
wife  in  divorce  jiroceedings  are  regarded  as  nece?saries  ;  see  Maconochie  v.  Maconoclne 
(lyir,).  11.'-,  L.  T.  71>0. 
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The  implied  agency  may  be  revoked  by  the  husband.^ 
Tradesmen,  who  have  ah'eady  supplied  goods  on  the  order  of 
the  wife  for  which  the  husband  has  paid,  may  continue  to  act 
upon  such  authority  until  they  have  received  express  notice 
of  its  determination;^  in  other  cases,  however,  the  revocation 
is  sufficient,  though  only  communicated  to  the  wife.  If  the 
husband  pays  a  definite  sum  of  money  regularly  to  the 
wife  for  household  and  other  necessaries,  no  implied  agency 
arises.^  A  married  woman  must  pay  for  goods  supplied  to 
her  after  marriage  on  a  continuing  contract  made  l^efore 
marriage.^ 

If  the  wife  in  fact  contracted  as  agent  for  her  husband, 
the  tradesman  cannot  sue  her  ;  it  is  immaterial  that  he  did 
not  know  that  she  contracted  as  agent.'  If,  however,  she 
contracted  otherwise  than  as  agent,  she  may  be  liable,  but 
in  the  absence  of  some  express  promise  her  husband  cannot 
be.  The  tradesman  cannot  look  to  both.  If  he  sues  ttie 
wife  and  recovers  judgment  against  her,  he  cannot  afterwards 
sue  the  husband.'^ 

As  to  contracts  made  by  a  w^onian  before  her  marriage, 
her  husband  is  liable  to  the  extent  of  all  property  acquired 
through  her.' 

The  jury  have  not  to  decide  whether  the  goods  supplied  were  "  necessaries  " 
proper  to  the  wife's  station  in  life,  but  whether  in  the  particular  case  she 
had  authority  to  pledge  her  husband's  credit.'^  "  If  husband  and  wife  are 
living  together,  that  is  a  fact  from  which  the  jury  may  infer  that  the 
husband  really  did  give  his  wife  such  authority.  But  even  then  I  do  not 
think  that  the  authority  would  arise  so  long  as  he  supplied  her  with  the 
means  of  procuring  the  articles  otherwise."  ^  The  fact  that  she  was 
already  supplied  with  similar  goods  would  he  admissible  evidence.^" 


1  Jolly  V.  Bees  (1863).  15  C.  B.  N.  S.  628. 

2  DeUnham  v.  Mellon'{\mQ).  6  App.  Gas.  24. 

»  Slater  v.  Parker  (1908),  24  Times  L.  E.  621.  Savings  made  by  the  wife  out 
of  such  an  allowance  belong  to  the  husband  :  Birkett  v.  Birkett  (1908),  98  L.  T. 
540. 

4  Lra  Brid(/e  District  Gas  Co.  v.  Malvern,  [1917]  1  K.  B.  803. 

s  Paquin  v.  Beauclerk,  [1906]  A.  C.   148. 

6  Morel  Brothers  v.  Earl  of  Westmoreland,  [1901]  A.  C.  11  ;  French  v.  Hoivie, 
[1905]  2  K.  B.  580. 

'  See  s.  14.  ante,  p.  1359. 

8  See  Reid  v.  Teakle  (1853),   13  C.  B.  627. 

9  Per  Lord  Blackburn  in  Debenham  v.  Mellon  (1880),  6  App.  Gas.  at  p.  36. 
1"   Reneaux  v.  Teakle  (1853),  8  Exch.  680. 
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"Wliere  husband  and  wife  live  tot^ethcr,  and  he  will  not  supply  her  with 
necessaries  or  the  means  of  obtainintr  them,  she  has  at  common  law  the 
right  to  pleil^e  his  credit  for  her  own  support,^  and  in  e(juity  the  right  to 
borrow  money  to  buy  necessaries. - 

"Where  husband  and  wife  live  apart  by  mutual  consent,  the  husband  is 
not  liable  to  tradesmen  for  goods  supplied  to  the  wife,  if  he  makes  her  a 
sufficient  allowance  ;  it  is  immaterial  whether  tlie  tradesman  knows  of  the 
allowance  or  not.^  But  even  where  the  wife  has  prima  facie  no  authority 
to  pledge  her  husband's  credit,  evidence  may  be  given  to  show  that  he  has 
sanctioned  or  adopted  the  transaction,  and  so  ratified  the  contract.'* 
Where  husl)and  and  wife  live  apart,  there  is  no  presumption  that  she  has 
authority  to  bind  her  husband  "even  for  necessaries  suitable  to  her  degree 
in  life;  it  is  for  the  plaintiff  to  show  that,  under  the  circumstances  of  the 
separation  or  from  the  conduct  of  her  husband,  she  had  such  authority."  * 
"Where  husband  and  wife  separate  by  mutual  consent,  and  the  income 
agreed  to  be  paid  to  the  wife  proves  insufficient  for  her  support,  she  has  no 
authority  to  pledge  her  husband's  credit.*^  There  can  be  no  agency,  if  he 
provides  for  her  or  if  she  has  the  means  to  provide  for  herself. 

Whenever  a  wife  is  living  apart  from  her  husband,  her  authority  to  bind 
him  for  necessaries  is  determined  by  her  adultery,^  unless  the  husband 
forgives  her  and  takes  her  back  again,^  or  has  connived  at  the  adultery,'-'  or 
has  expressly  authorised  her  to  procure  the  goods.^° 

If  the  husband  has  deserted  his  wife,^^  or  turned  her  out  of  doors,  or  has 
caused  her,  from  reasonable  apprehension  of  cruelty,  to  leave  him,  or  by 
his  indecent  conduct  has  precluded  her  from  living  with  him,^-  and  does 
not  give  her  adequate  means  of  subsistence  according  to  his  degree  in  life 
and  his  fortune,  the  law  gives  her  authority  "  to  order  such  things  as  are 
i-easonable  and  necessary  for  herself,  Ijut  not  to  go  into  any  extravagance, 
or  to  pledge  his  credit  for  anything  beyond  what  would  be  reasonable  and 
necessary  for  her  subsistence."  ^^  "  If  a  man  turns  his  wife  out  of  doors,  he 
sends  with  her  credit  for  her  reasonable  expenses."  ^"*    In  such  circumstances 

*  Sec  the  judgment  of  Bayley,  J.,  ia  Montague  v.  Benedict  (1825),  2  Sm.  L.  C, 
12tli  ed.,  at  pp.  A^T,,  4fi6. 

-  Beare  v.  Soutten  (1869).  L.  R.  9  Eq.  151,  As  to  the  common  law  on  this  point,  see 
K,n>.r  V.  Jin-shell  (1857),  3  C.  B.  N.  S.  :i34. 

'  I>ixon  V.  Hurrell  (1838),  8  C.  &  P.  717  ;  Reeve  v.  Marquis  of  Conyngham 
(1847),  2  C.  &  K.  444. 

*  Emmeit  v.  Norton  (1838),  8  C.  &  P.  511  ;  Waithman  v.  Wakefield  (1807),  1 
Camp.   120. 

«  Per  Abbott,  C.  J.,  in  Maimcaring  v.  Leslie  (1826),  Moo.  &  M.  at  p.  18  ; 
.Tiid  sec  Clifford  v.  Laton  (1827),  ib.,  101. 

6  Erisflaiid  v.  Burchrll  (1878),  3  Q.  B.  D.  432. 

">  (ioi\e,-  V.  ll„nviu-h  (179fi),  6  T.  11.  603;  W\hon  v.  Ghmou  (1888),  20 
0.  B.  D.  354. 

"^  CooT)er  V.  Llotid  (1885).  6  C.  B.  N.  8.  619. 

"^  Wilson  V.  Glosxop,  supra. 

'"  Sfc  (he  remarks  of  Cockburn,  G.  J.,  in  Atkyns  v.  Pearce  (1857),  2  C.  B.  N.  S. 
at  p.  767. 

"   Bolinn  V.    Pri-ntice   (1745),  2   Stra.    1214. 

»2   Bnzoh-y  V.  Forder  (1868).  L.  R.  3  Q.  B.  559,  562. 

"  Per  Lord  Abinger,  C.  B.,  in  Emmett  v.  Norton  (1838),  8  C.  &  P.  at  p.  510. 

"  Per  Lord  Eliion  in  liawlyiDi  v.  Vaiidijke  (180O),  3  Esp.  at  p.  250  ;  and  see  the 
passages  quote<l  from  the  judgments  in  Read  v.  Legard  (1^51),  6  Exch.  642,  below. 
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it  will  be  of  no  avail  for  the  husband  to  give  notice  to  any  tradesman  not  to 
supply  goods  to  his  wife.  Moreover,  a  husband  is,  under  such  circumstances, 
bound  to  repay  to  a  third  person  any  money  advanced  by  him  to  the  wife 
to  be  expended  by  her  in  the  purchase  of  necessaries.  ^  In  neither  case, 
however,  will  the  husband  be  liable  if  the  wife  has  been  guilty  of  adultery. 

On  the  other  hand,  if  a  "wife  voluntarily  abandons  and  relinquishes  her 
family,  by  this  conduct  she  places  herself  without  the  pale  of  her  husband's 
maintenance,"  -  A  tradesman,  therefore,  cannot  recover  from  the  husband 
the  price  of  necessaries  supplied  to  his  wife  whilst  slie  is  living  apart  from 
him  against  his  will,  unless  proof  be  given  that  he  has  expressly  assented 
to  his  wife's  contract.^ 

By  20  &  21  Vict.  c.  85,  s.  2G,  where  upon  a  judicial  separation  "  alimony 
has  been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall  not 
be  duly  paid  by  the  husband,  he  shall  be  lial)le  for  necessaries  supplied  for 
her  use." 

In  most  of  the  decisions  which  we  have  quoted  above,  the 
husband  and  wife  are  regarded  as  though  they  stood  to  each 
other  merely  in  the  relation  of  principal  and  agent.  The 
wife,  it  was  said,  was  an  agent  who  expressly  divested 
herself  of  personal  liability.^  Yet,  as  we  haVe  just  seen,  a 
husband  is  often  held  liable  on  a  contract  made  by  his  wife 
in  cases  where  she  clearly  was  not  his  agent  to  make  it — 
where,  for  instance,  he  had  expressly  forbidden  her  to 
pledge  his  credit  or  had  driven  her  from  his  hoiise.  It  is 
surely  more  accurate  to  say  that  the  husband  incurs  this 
responsibility  by  the  mere  fact  of  marriage.  She  is  his 
wife,  and  therefore  he  must  maintain  her  for  the  rest  of 
their  wedded  lives,  so  long  as  she  is  a  true  wife  to  him. 
This  liability  is  wholly  independent  of  any  contract  between 
them ;  it  depends  in  fact  upon  her  status  as  his  wife,  and 
not  upon  any  agency,  express  or  implied. 

The  husband  takes  on  himself  the  duty  of  supplying  his  wife  with 
necessaries  according  to  his  estate  and  condition  in  life.  "  If  she  is  com- 
pelled by  his  misconduct  to  procure  the  necessary  articles  for  herself — as, 
for  instance,  if  he  drives  her  from  his  house,  or  brings  improper  persons 
into  it,  so  that  no  respectable  woman  could  live  there — according  to  the 
decided  cases,  he  gives  her  authority  to  pledge  his  credit  for  her  necessary 
maintenance  elsewhere,  which  means  that  the  law  gives  that  authority  by 

1  Davidson  v.  Wood  (1863),  1  De  G.  J.  &  S.  465,  approved  by   Bramwell.    L.  J., 
in  Drew  v.  Nunn  (1879),  i  Q.  B.  D.  at  p.  663. 
-  Manhy  V.  Scott  (165!)),  2  Sm.  L.  C,  12th  od.,  -132. 
'  Bindley  v.  Marquis  of  Westmeatth  (1827),  6  B.  &  C.  200. 
*  Smout  V.  llbery  (1842),  10  M.  &  W.  1,  12. 
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iorce  of  the  relation  of  husband  and  wife.  So,  if  a  husband  omit  to 
furnish  his  wife  with  necessaries  while  livinu"  with  him,  she  may  procure 
them  elsewhere,  otherwise  she  would  perish.  ...  If  the  husband  becomes 
lunatic  by  the  visitation  of  Ood  and  therefore  unable  to  proyide  his  wife 
with  necessaries,  he  is  in  the  same  situation  as  a  husband  omitting  to 
furnish  them;  and  as  by  the  relation  which  he  originally  contracted  he 
undertook  to  proyide  her  with  them  himself,  he  becomes  liable  to  any 
person  ^vho  does  it  for  him."^  "The  true  principle  seems  to  be  that  when 
a  man  marries  he  contracts  an  obligation  to  support  his  wife;  and,  in  point 
of  law,  he  giyes  her  authority  to  pledge  his  credit  for  her  support,  if 
circumstances  render  it  necessary,  she  herself  not  being  in  fault." - 

On  somewhat  similar  grounds  it  has  been  held  that  a  husband  is  liable 
lor  the  necessary  expenses  for  the  decent  interment  of  his  ^yife,  who  at 
the  time  of  her  death  was  living  separate  from  him,  although  such 
expenses  were  incurred,  and  in  the  first  instance  defrayed,  by  a  mere 
volunteer,  without  any  prior  communication  with  the  husband,  so  that  he 
was  in  no  sense  the  agent  of  the  husband.  "  An  undertaker  who  conducts  a 
funeral  may  recover  from  the  executor  of  the  deceased  (having  assets)  the 
reasonable  and  necessary  expenses  of  such  fimeral  without  any  specific 
contract.  That  liability  in  the  executor  is  founded  upon  the  duty  imposed 
upon  him  by  the  character  w^hich  he  fills,  and  a  proper  regard  to  decency 
and  to  the  comfort  of  others.  .  .  .  The  same  reasons  cast  an  equal  respon- 
sibility upon  the  husband  of  a  deceased  wife,"  such  responsibility  being 
directly  referable  to  the  character  with  which  he  is  invested.^  80  a  widow, 
even  though  an  infant,  has  been  compelled  to  pay  the  expenses  of  the 
funeral  of  her  husband,  who  left  no  i)roperty.* 

In  the  well-known  case  of  Smout  v.  Tlhery  ■>  tiie  law  of  principal  and  agent 
was  too  strictly  applied  to  a  case  of  husband  and  wife,  and  serious  injustice 
followed.  There  tlie  plaintiff,  a  tradesman,  had  suppHed  goods  to  Mrs. 
Ilbery  with  her  hu.sband's  knowledge  and  consent,  and  continued  to  do  so 
after  her  husband  had  left  home.  He  died  abroad  and  goods  were  subse- 
quently sup[)lied  without  either  party  being  aware  of  his  death.  It  was 
held  that  Mrs.  Ilbery  was  not  personally  liable  for  the  price  of  goods 
supplied  under  such  circumstances.  But  the  Court  also  expressed  the 
opinion  that  her  agency  was  determined  immediately  on  the  death  of  her 
husband,  and  that  therefore  his  estate  also  was  not  liable.'' 

In  the  subsequent  case  of  Dreiv  v.  JVimn,''  however,  where  goods  were 
supplied  to  the  defendant's  wife  after  he  had  become  insane,  but  before  the 
jilaintiff  was  aware  of  the  fact,  it  was  held  that  the  husband  was  liable 


*  Per  Alderson,  B.,  in  Read  v.  Legard  (1S51),  6   Kxch.  at  p.  642, 
«  Per  Pollock,  C.  B.,  ib.,  at  p.  642. 

»  Per  Jervis,  C.  J.,  in  Ambrose  v.  Kerrison  (1851),  10  C.  B.  at  p.  779  (citing 
./e,ifu„j,  V.  Tucker  (1788),  1  H.  Bl.  91)  ;  and  sec  Bradshaw  v.  Beard  (1862),  12 
C.  B.  N.  S.  344. 

«   Chappie  V.  Cooper  (1844),  13  M.  &  W.  2.52.  258. 

*  (1HI2).    10  M.  &  W.   1. 

*  Bee  also  Bladex  v.  Free  (1821)),  9  B.  &  C.  107  :  Camvannri  v.  Woodbnni 
{\Hh\),   15  C.  B.  400. 

1  (1879).  4  Q.  B.  D.  661. 


JUDGMENT    AGAINST    A    WIFE.  1365 

although  agency  is  revoked  by  insanity  as  well  as  by  death.  ^  It  may  be 
doubted,  therefore,  whether  the  dida  in  Smout  v.  Ilhery  -  are  good  law.^  It 
might  be  argued  on  the  authority  of  Yonge  v.  Toynhee  ^  that  ]\Irs.  Ilbery 
was  liable  on  a  warranty  of  authority. 

Before  the  Married  Women's  Property  Act,  1870,'*  a  married  woman  was 
not  liable  for  the  maintenance  of  her  husband,  children  or  relations.  The 
law  is  now  contained  in  the  Married  Women's  Property  Acts,  1882  ^  and 
1908,*^  which  enact  that  a  married  woman  having  separate  estate  shall  be 
liable  for  the  maintenance  of  her  husband,  children,  grandchildren  or 
parents  in  all  respects  as  if  she  wei'e  9.  feme  sole,  should  any  of  them  become 
chargeable  to  the  parish. 

At  common  law  a  husband  and  wife  could  not  contract 
with  each  other,  for  they  were  deemed  to  be  one  person. 
But  this  disability  was  removed  in  equity  so  far  as  concerned 
the  wife's  separate  estate  or  in  respect  of  contracts  relating 
to  matrimonial  rights.  A  husband  and  wife  can  make  a 
valid  contract  for  immediate  separation,  but  a  contract  for 
future  separation  was,  and  is,  illegal  and  void.  Where 
a  wife  enters  into  a  contract  for  the  benefit  of  her  husband, 
it  is  the  duty  of  the  other  party  to  the  contract,  if  he  seeks 
to  enforce  it,  to  show  that  the  wife  did  not  act  under  the 
undue  influence  of  her  husband.' 

A  judgment  against  a  man,  a  spinster  or  a  widow,  is  a  judgment  against 
them  personally;  but  a  judgment  against  a  married  woinan  is  against  her 
separate  property,  not  against  her,  and  only  against  such  portion  of  her 
separate  property  as  is  liable  to  be  taken  in  execution.  Such  a  judgment, 
therefore,  cannot  be  enforced  against  any  property  which  is  subject  to  a 
restraint  on  anticipation,  whether  her  interest  in  such  property  be  legal  or 
equitable,  whether  created  by  the  Married  Women's  Property  Acts  or  not.* 
The  judgment  creditor  cannot  even  touch  accumulations  of  income  which 
have  accrued  due  since  the  date  of  the  judgment,''  though  he  can  seize 


1  Yoncje  v.   Toynbee,  [1910]   1  K.  B.   215. 

2  (1842).  10  M.  &  W.  1. 

3  See  Saltan  v.  Neio  Beeston  Cycle  Co.,  [1900*]  1  Ch.  43  ;  Richardson  v.  Du  Bois 
(1869),  L.  R.  5  Q.  B.  51. 

«  33  &  34  Vict.  c.  93,  ss.  13,  14. 

5  45  &  46  Vict.  c.  75,  ss.  20,  21  ;  and  see  Griffiths  v.  Fleming,  [1909]  1  K.  B.  805. 

«  8  Edw.  VII.  c.  27,  s.  1.  thus  destroying  the  rule  laid  down  in  Guardians  of 
Pontypool  V.  Buck,  [1906]  2  K.  B.  896. 

■  ChapWi  V.  Brammall,  [1908]  1  K.  B.  233. 

«  See  the  form  of  the  judgment  in  Soott  \.  Marley  (1887).  20  Q.  B.  D.  120  :  and 
see  Downe  v.  Fletcher  (1888),  21  Q.  B.  D.  11  ;  Axford  v.  Beid  (1889),  22  Q.  B.  D. 
548. 

'J   Whiteley  v.   Edwards,  [1896]  2   Q.   B.  48. 
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income  wliicii  liad  accrued  due  at  the  time  wheu  judgment  was  recovered.^ 
Thus  the  clause  restrain inj^  autioipatiou,  which  was  devised  to  protect  a 
married  woman  from  her  husband,  became  a  means  of  unfairly  defeating 
her  creditors. 

But  now,  by  the  Bankruptcy  Act,  11)14,"  "  Every  married  woman  wlio 
carries  on  a  trade  or  business,  whether  separately  from  her  husband  or  not, 
shall  be  subject  to  the  bankruptcy  laws  as  if  she  were  -Ajeme  sole.  "Where 
a  married  woman  caiTies  on  a  trade  or  business  and  a  final  judgment  or 
order  for  any  amount  lias  been  obtained  against  her,  whether  or  not  expressed 
to  be  payable  out  of  her  separate  property,  that  judgment  or  order  shall  be 
available  for  l)ankruptcy  proceedings  against  her  by  a  bankruptcy  notice  as 
though  she  were  personally  bound  to  pay  the  judgment  debt  or  sum  ordered 
to  be  paid."' 

""Where  a  married  woman  who  has  been  adjudged  bankrupt  has  separate 
property  the  income  of  which  is  subject  to  a  restraint  on  anticipation,  the 
Court  shall  have  power,  on  the  application  of  the  trustee,  to  order  that 
during  such  time  as  the  Court  may  order  the  whole  or  some  part  of  such 
income"  be  paid  to  the  trustee  for  distribution  among  the  creditors  :  and  in 
the  exercise  of  such  power  the  Court  shall  have  regard  to  the  means  of 
subsistence  available  for  such  woman  and  her  children."  * 

"  Where  a  married  woman  has  been  adjudged  bankrupt,  her  husband 
shall  not  be  entitled  to  claim  any  dividend  as  a  creditor  in  respect  of  any 
money  or  other  estate  lent  or  entrusted  by  him  to  his  wife  for  the  purposes 
of  her  trade  or  business,  until  all  claims  of  the  other  creditors  of  his  wife 
for  valuable  consideration  in  money  or  money's  worth  have  been  satisfied."'' 

Moreover,  by  section  7  (1)  of  the  Conveyancing  Act,  1911,*  ""Where  a 
married  woman  is  restrained  from  anticipation  or  from  alienation  in  respect 
of  any  property  or  any  interest  in  property  belonging  to  her,  or  is  by  law 
unable  to  dispose  of  or  bind  such  property  or  her  interest  therein,  including 
a  reversionary  interest  arising  under  her  marriage  settlement,  the  Court  may, 
if  it  thinks  fit,  where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judg- 
ment or  order,  with  her  consent,  bind  her  interest  in  such  property."  And 
where  a  married  woman  brings  an  action  or  counterclaim  and  fails,  the 
Court  may  order  the  costs  of  her  opponent  to  be  paid  out  of  projierty  subject 
to  a  restraint  on  anticipation.' 

»  IIoiul.]hirr.<  V.  Il.-riol.  [18it(j]  A.  C  174.     See  Wood  v.  Lpiri.i.  ri!»U]  .3  K.  1'..  73. 

»  4  k  .-.(Jen.  V.  c.  r,;i. 

»  S    12.5. 

•  S.  52. 

•  s.  :i(;(i). 

•  I  \-  2  (Jeo.  V.  c.  37. 

»  S*«»  56  &  57  Vict.  c.  63,  s.  2  ;  Hood-Barrs  v.  Cathcart  (2V  [18:^6]  1  Q.  B.  873. 


Chapter   II. 


INFANTS. 


By  the  law  of  England  every  person  under  the  age  of 
twenty-one  is  an  infant/  No  means  exist,  short  of  an  Act 
of  Parliament,  whereby  an  infant  can  attain  his  majority 
before  or  after  that  age. 

The  liability  of  an  infant  for  crimes  committed  by  him 
depends  mainly  on  the  age  to  which  he  has  attained.  He 
is  liable  as  a  rule  for  his  torts.  Some  contracts  made  by 
an  infant  are  yalid,  some  are  yoid ;  others  are  voidable  at 
his  option.  He  may  be  employed  by  an  adult  as  his  agent, 
and  in  that  capacity  he  can  bind  his  principal  as  fully  as  if 
he  himself  were  of  age.  He  can  be  a  bailee  and  a  partner 
in  a  firm,  but  he  cannot  be  made  a  bankrupt.-  He  cannot 
make  a  binding  admission,  nor  can  he  "  settle  an  account."  ^ 
A  boy  oyer  the  age  of  fourteen  years,  and  a  girl  over  the  age 
of  twelve,  can  contract  a  valid  marriage,  even  without  the 
consent  of  their  parents ;  but  they  will  be  liable  to  penal 
consequences  if  they  obtain  a  marriage  licence  by  swearing 
falsely  that  they  are  of  full  age/ 

An  infant  may  own  land,  but  he  cannot  dispose  of  it ; "" 
he  cannot  make  a  will  or  execute  a  deed ;  '^  he  cannot  act 
as  an  executor  or  an  administrator.  An  infant  is  always 
under  guardianship  ;  he  is  sometimes  a  ward  of  Court,  but 
if  not,  he  is  under  the  guardianship  either  of  his  father  or  of 
his  mother  or  of  some  other  person  appointed  by  his  parents 


1  The  King  attains  his  majority  at  the  age  of  eighteen. 

2  See  pout,  p.  1400. 

3  Tmcman  v.  Hurst  (1785).   1  T.   R.  40  ;   and  see  ante,  p.  9).^. 

*  See  ante.  p.  195  :  19  &  20  Vict.  c.  119,  ss.  2,  18  ;  and  B.  v.  Smith  (1865),  4 
F.  &  F.  1099. 

5  An  infant  over  the  age  of  fifteen  years  can,  however,  dispose  of  gavelkind  land 
by  feofiEment. 

6  To  this  there  are  some  statutory  exceptions.  A  young  man  over  twenty,  and  a 
girl  over  seventeen,  years  of  age  may,  with  the  sanction  of  the  Court,  make  a  valid 
settlement  in  contemplation  of  marriage  :  18  &  19  Vict.  c.  i3  ;  and  see  2  Williams' 
Vendor  and  Purchaser,  p.  792. 
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or  bv   tlie  Court.     He   cannot  brinj^   or  defend    an    action 
without  the  assistance  of  an  adult. 

It  is  the  duty  of  a  parent  to  provide  his  infant  children 
with  suitable  maintenance  and  education;  but  this  duty 
'*  is  of  imperfect  obligation,  and  its  direct  enforcement  may 
be  ditHcult  or  impossible."  ^ 

It  will  be  noticed  thnt  the  disabilities  of  an  infant  differ  in  their  nature 
from  those  of  a  married  woman.  The  latter's  position  is  always  considered 
with  relatitjn  to  her  husband.  An  infant,  on  the  other  hand,  is  considered 
as  an  individual  standing  alone,  who  by  reason  of  his  age  and  inexperience 
requires  the  protection  of  the  law.  This  protection  is  afforded  to  him  in 
many  ways,  among  which  we  may  notice  the  provisions  of  the  Betting  and 
Loans  (Infants)  Act,  1892,-  which  make  it  a  misdemeanour  for  anyone  to 
send  to  any  infant  circulars  or  other  documents  inviting  him  to  make  any 
bet  or  wager  or  to  borrow  money. 

We  proceed  to  deal  more  in  detail  with  the  liability  of  an 
infant  for  his  crimes  and  torts  and  on  his  contracts. 

An  infant  because  of  his  immaturity  is  often  exempted 
from  responsibility  for  acts  which  w^ould  be  criminal  if  done 
by  an  adult.  Thus  an  infant  under  seven  years  of  age 
cannot  be  guilty  of  a  crime ;  he  is  presumed  to  be  incapable 
of  forming  a  criminal  intent,  and  this  presumption  cannot 
be  rebutted.  Between  the  years  of  seven  and  fourteen  an 
infant  is  still  presumed  to  be  incapable  of  forming  a  criminal 
intention,  but  such  presumption  may  be  rebutted ;  for,  if 
the  prosecution  can  establish  that  the  infant  knew  that  what 
he  was  doing  was  wrong,  he  may  be  convicted.'^  In  such  a 
case,  it  is  said,  "  malitia  mppld  artati'm.''  ''  Whenever 
a  person  committing  a  felony  is  under  fourteen  years  of 
age,  the  presumption  of  law  is  that  he  or  she  has  not 
sutticient  capacity  to  know  right  from  wrong,  and  such 
person  ought  not  to  be  convicted  unless  there  be  evidence 
to  satisfy  the  jury  that  the  party,  at  the  time  of  the  offence, 
had  a  guilty  knowledge  that  he  or  she  was  doing  wrong."  * 
In  other  words,  it  is  not  to  be  presumed  thot  a  boy  under 

1   I'.r  Buckley.  .J.,  in   IVaterhouse  v.   Waterhoute  (1906),  9i  L.  T.  at  p.  134. 

*  65  Vict.  c.  4,  88.  1,  2  &  3  ;   Milton  v.  Studd,  [1910]  2  K.  B.  118. 

'  H<'  f.'in  no  longer  lu;  •-entonceil  tu  <lc.itli  (ChiMren  Acr,  1908  (S  Eiiw.  VII.  c.  67). 
s.  103).  nor  to  pt-nal  scrvitudf  (s.  102):  see  also  ss.  104-107,  111  and  112,  and 
J/.  V.  Lydford,  '1914    J  K.  I'..  37s. 

«  Pt-r  Littledale,  S.,  in  R.  v.  Owen  (1830),  4  C.  &  P.  at  p.  237. 
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fourteen  intended  or  even  contemplated  the  necessary  con- 
sequences of  his  act.  It  does  not  follow  from  proof  that 
a  criminal  act  was  done  that  there  was  a  criminal  intention 
in  the  infant's  mind.  Further  evidence  must  be  given  to 
show  that  the  infant  knew  that  he  was  doing  wrong  ;  such 
evidence  may  be  afforded  by  the  particular  circumstances  of 
the  case  before  the  Court.  But  the  law  deems  a  boy  under 
fourteen  incapable  of  committing  a  rape  or  an  assault  with 
intent  to  commit  a  rape.  If,  however,  he .  assists  a  third 
person  to  commit  a  rape,  he  may  be  convicted  as  a  principal 
in  the  second  degree  if  he  be  over  seven  years  of  age.^  An 
infant  between  the  age  of  fourteen  and  twenty-one  years  is 
responsible  to  the  criminal  law  to  the  same  extent  as  an 
adult. ^  To  this  rule  there  are  two  exceptions :  where  the 
offence  with  which  he  is  charged  consists  of  a  mere  non- 
feasance, such  as  the  non-repair  of  a  highway,  he  is  exempt 
from  liability  because  he  has  not  yet  command  of  ^his 
fortune.  Again,  as  an  infant  cannot  be  made  a  bankrupt, 
he  cannot  be  convicted  of  any  crime  under  the  Debtors  Act, 
1869,^  which  can  only  be  committed  by  a  person  properly 
adjudicated  bankrupt.^ 

Where  an  infant  is  responsible  for  a  criminal  act,  it  is  no 
defence  for  him  to  plead  that  he  did  it  under  the  coercion 
of  his  father  or  mother.  The  fact  of  the  coercion  will, 
however,  be  taken  into  consideration  in  determining  the 
punishment  to  be  inflicted  upon  the  infant'. 

An  infant  may  always  sue  to  recover  damages  for  a  tort 
committed  against  hijn.  Although  he  is  not  liable  on  many 
of  his  contracts,  he  may  lawfully  trade,  and  if  he  does  so  he 
can  recover  damages  for  a  slander  on  him  in  the  way  of  his 
trade. '  bo  he  is  liable  to  an  action  whenever  he  commits 
a  tort.     Infancy  is  no  defence  to  an  action  of  tort,''  except 

1     See  ante,  p.  329. 

3  Thus  he  can  be  a  bailee,  and  is  liable  for  any  oifence  he  may  commit  in  sucli 
capacity  :  E.  v.  McDonald  (1885).  15  Q.  B.  D.  323.  '  But  he  will  not  be  punished  as  an 
adult,  unless  he  is  over  sixteen. 

3  32  &  33  Vict.  c.  62. 

*  R.  V.  WUson  (1879),  5  Q.  B.  D.  28. 

5  Wild  V.  Tomkinson  (1827).  5  L.  J.  K.  B.  265 

6  Defries  v.  Davis  (1835),  7  C.  &  P.  112. 
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ppvha})s  where  a  partieiilar  intention  is  an  essential 
ingredient  in  the  cause  of  action  and  the  defendant  is  too 
yonn,^  to  l)e  cajnible  of  forming  snch  an  intention. 

A  plaintiff  whose  cause  of  action  is  really  founded  on  contract  will  not 
bo  allowed  to  frame  his  action  in  tort,  so  as  to  evade  the  difficulty  created 
by  the  infant's  non-liability  on  a  contract. 

Thus,  where  an  infant  hired  a  horse  and  injured  it  by  over-riding,  the 
owner  of  the  horse  was  not  allowed  to  sue  in  tort  for  damages,  which  were 
caused  by  the  infant's  breach  of  an  implied  term  of  the  contract.^  But 
t!ie  case  is  different  where  an  infant  hires  a  horse  for  riding  and  injures  it 
by  putting  it  at  a  fence,  although  he  has  been  expressly  forbidden  by  the 
owner  to  do  so  ;  for  here  the  tort  does  not  arise  out  of  the  contract,  but  is 
independent  of  it.- 

The  fact  that  an  infant  has  been  assaulted,  seduced  or  defamed  does  not 
of  itself  give  the  parents  any  right  of  action.  If,  however,  the  tort  deprives 
the  parent  of  services  which  the  infant  should  render,  an  action  on  the  case 
may  lie  for  the  special  damage  thus  wrongfully  inflicted  on  the  parent, 
provided  it  be  the  natural  and  probable  consequence  of  the  defendant's  act 
or  words.  A  child  will  be  held  to  be  the  servant  of  its  parents,  if  it  has 
been  in  the  habit  of  rendering  them  any  act  of  service.^ 

The  law  divides  contracts  entered  into  by  infants  nito 
three  separate  classes  : — 

(i.)  Contracts  for  the  supply  of  necessaries.  Such  con- 
tracts are  not  affected  by  the  Infants  Relief  Act,  1874,^  and 
therefore  remain  valid  as  they  were  at  common  law. 

(ii.)  Contracts  "  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  con- 
tracts for  necessaries)  and  all  accounts  stated  with  infants." 
Such  contracts  under  the  common  law  were  voidable  at  the 
oi)tion  of  the  infant,  and  were  declared  absolutely  void  by 
section  1  of  the  Infants  Eelief  Act,  1874. 

(iii.)  Other  contracts  to  which  section  1  of  the  Infants 
Belief  Act,  1874,  does  not  refer. 

(i.)  If  an  infant  is  party  to  a  contract,  it  is  not  necessarily 
void  or  even  voidable.     The  law  has  always  recognised  that 

1  Jenningt  v.  Rundall  (1799),  4  T.  R.  335. 

»  liurnnrd  v.  /A/z/v**'  ( 1863),  14  ('  15.  N.  S.  45.  Sec  Fa<cMt  v.  Smetliur.'^t  (1914). 
84  L.  .1.  K.  H.  )7:i 

3  Dixon  V.  Bell  (1«16),  5  Maule  &  S.  198  ;  Hall  v.  Hollander  (1825),  4  B.  &C. 
660  ;  ante,  jp.  .■-04  :  R.  v.  The  Inhabitants  of  Chillesford  (1825),  4  B.  &  C.  at 
p.  102  ;  Harris  v.  Butler  (1837),  2  M.  &  W.  at  pp.  542,  543  ;  Knm.s  v.  Wnlhm 
(1867;,  L.  R.  2  C.  P.  616. 

*  37  i:  38  Vict.  c.  62. 
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the  protection  which  is  necessary  to  the  welfare  of  an  infant 
may  be  defeated,  if  all  contracts  with  him  could  be  rejm- 
diated  as  he  pleased.  An  infant  requiring  the  necessaries  of 
life  might  be  denied  them  if  the  persons  who  supply  such 
wants  had  no  right  to  require  payment  for  necessaries 
supplied  on  credit. 

An  infant  may  bind  himself  by  a  contract  for  the  supply 
of  food,  raiment,  lodging  and  the  like.  Instruction  in  art 
or  trade,  and  intellectual,  moral,  and  religious  education 
may  also  be  necessaries.^  Again,  the  retainer  of  a  solicitor 
or  the  attendance  of  a  medical  man  or  of  a  servant  may  " 
be  the  subject  of  a  valid  contract  by  an  infant ;  and  the 
expenses  of  the  marriage  settlement  of  an  infant  may 
properly  be  deeme  1  necessaries.^  An  infant  is  not  liable  on 
a  contract  which  includes  articles  which  are  necessaries  and 
a  substantial  number  of  articles  which  are  not  necessaries.^ 
But  a  contract  by  an  infant  for  necessaries  cannot^  be 
repudiated  by  him  on  the  ground  that  it  is  partly 
executory.^ 

But,  though  things  which  fall  within  any  of  the  classes 
above  mentioned  may  be  necessaries,  yet  there  is  wide 
variance  according  to  the  condition  in  life  of  the  infant  in 
each  particular  case.  His  clothes  may  be  fine  or  coarse, 
according  to  his  rank  or  the  probable  extent  of  his  means 
when  he  comes  of  age ;  his  education  may  vary  according 
to  the  station  he  is  to  fill ;  and  the  medicines  chargeable  to 
him  as  necessaries  will  depend  on  the  illness  with  which  he 
is  afflicted."  The  Sale  of  Goods  Act,  ISOS,*^  enacts  that 
where  goods  of  the  nature  of  necessaries  are  sold  to  an 
infant  he  must  pay  a  reasonable  price  therefor,  and  defines 
necessaries  as  goods  suitable  to  the  condition  of  life  of  the 
infant,  and  to  his  actual  requirements  at  the  time  of  the 
sale  and  deliverv. 


1  Co.  Litt.  172  a  ;    Walter  v.  Everard,  [1891]  2  Q.  B.  369  ;    Gree?i  v.    27iomj,mi. 
[1899]  2  Q.  B.  1. 

2  Helps  V.  Clayton  (1S61),  17  G.  B.  X.  S.  553  ;    In  re  Jones,  [1883]  W.  N.   14. 

3  Stock)!  V.  Wilson.  [1903]  2  K.  B.  2:^5. 
*  Roherti  V.  Gmii.  ^19131  1  K.  B.  520. 

5  HartY.  Prater  iimi),  1  Jux.  623. 

6  56  &  57  Vict.  c.  71,  s.  2  ;   and  see  ante,  pp.  1361,  1362. 
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Hence  when  an  infant  is  sued  for  goods  supplied  to  him  on 
credit,  evidence  may  be  given  that  he  was  already  supplied 
with  goods  of  a  similar  description,  for  the  purpose  of  show- 
ing that  they  were  not  necessaries,  and  it  is  immaterial 
whether  the  plaintiff  did  or  did  not  know  of  such  supply.^ 
The  extent  of  necessary  attendance  will  similarly  depend  on 
the  infant's  position  in  society  :  a  rich  infant  may  be  allowed 
a  servant  in  livery.  "Articles  of  mere  luxury  are  always 
excluded,  though  luxurious  articles  of  utility  are  in  some 
cases  allowed.''  ' 

Contracts  for  charitable  assistance  to  others,  though  praiseworthy,  cannot 
be  enforced,  because  they  do  not  relate  to  the  infant's  own  personal  advan- 
tage. Nevertheless,  an  infant  widow  was  held  liable  on  her  contract  to  pay 
for  her  husband's  funeral,  such  an  expense  being  held  to  be  reasonably 
necessaiT.- 

"  All  such  articles  as  are  purely  ornamental  are  not  necessary,  and  are  to 
be  rejected  because  they  cannot  be  requisite  for  any  one  ;  and  for  such 
matters,  therefore,  an  infant  cannot  be  made  responsible.  But  if  they 
are  not  strictly  of  this  description,  then  the  question  arises,  whether 
they  were  bought  for  the  necessary  use  of  the  party,  in  order  to  support 
himself  properly  in  the  degree,  state  and  station  of  life  in  which  he  moved  ; 
if  they  were,  for  such  articles  the  infant  may  be  responsible."  ^  At  the 
trial  the  jury  must  decide  whether  they  are  such  as  reasonable  persons  of 
the  age  and  station  of  the  infant  would  require  for  real  use.  The  defence 
of  infancy  must  always  be  specially  pleaded.  In  an  action  against  an 
infant  for  necessaries  it  is  for  the  plaintiff'  to  prove,  not  only  that  the 
goods  supplied  were  suitable  to  the  condition  in  life  of  the  infant,  but 
that  he  was  not  sufficiently  supplied  with  goods  of  that  class  at  the  time  of 
the  sale  and  delivery."*  There  may  be  a  preliminary  question  for  the  judge 
whether  there  is  any  evidence  on  which  the  jury  can  properly  find  for  the 
plaintiff,  on  whom  the  burden  of  proof  lies  ;  if  not,  the  judge  should  direct 
a  verdict  for  the  defendant.'' 

(ii. )  Certain  contracts  made  by  an  infant  have  been  declared 
void  by  the  Infants  Eelief  Act,  1874,  which  enacts  that  "  all 
contracts,  whether  by  specialty  or  by  simple  contract,  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent 

>  See  Johnstone  v.  Marks  (1887),  19  Q.  B.  D.  509,  following  Barnes  v.  Toye 
(1S84).  13  Q.  B.  D.  110.  disscjiting  from  Ry^erv.  Wombwell  (1808).  L.  E.  4  Ex.  32. 

-  Chappie  y.  Cnopcr  (1844),   13  M.  &  W.  252,  268. 

'  Per  Parke.  B.,  in  Peters  v.  Fleminy  (1840),  (3  M.  &  W.  47,  followed  in 
Ryder  v.  Wombwell,  suprd. 

«  yas/i   V.  Inman.  [1908]  2  K.   B.   1. 

*  Ryder  v.  Wombwell,  sujird  ;  rind  see  Xash  v.  Inman,  supra. 
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or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied  (other 
than  contracts  for  necessaries),  and  all  accounts  stated  with 
infants  shall  be  absolutely  void  :  provided  always  that  this 
enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may  by  any  existing  or  future  statute,  or  by  the  rules 
of  common  law  or  equity,  enter,  except  such  as  now  by  law 
are  voidable."^ 

It  is  submitted  that  as  these  contracts  are  declared  by  the 
statute  to  be  "absolutely  void,"  they  are  not  binding  on 
either  party,  they  cannot  be  ratified  by  either  party,^  and 
the  property  in  the  goods  to  which  they  relate  will  not  pass 
to  the  infant. 

It  is  immaterial  that  the  other  party  to  the  contract  was 
not  aware  that  he  was  contracting  with  an  infant,  and  so  far 
as  the  contract  is  concerned  it  is  immaterial  that  the  infant 
expressly  represented  himself  to  be  of  full  age,  though  by 
so  doing  he  may  expose  himself  to  an  action  of  tort  for 
fraudulent  misrepresentation.^ 

(iii. )  Contracts,  which  are  not  for  the  supply  of  necessaries 
and  which  do  not  fall  within  the  scope  of  section  1  of  the 
Infants  Eelief  Act,  1874,  were  as  a  rule  voidable  at  common 
law.  But  they  were  voidable  only  at  the  instance  of  the 
infant  or  those  who  claimed  under  him.  If  an  infant  made 
such  a  contract  with  an  adult,  the  adult  was  bound  by  it, 
though  the  infant  was  not ;  ^  and  it  is  still  law  that  the 
infant  can  sue  him,  though  he  cannot  succeed  in  an  action 
against  the  infant  if  the  latter  chooses  to  plead  his  infancy.^ 
An  infant  cannot,  however,  obtain  specific  performance  of 
the  contract ;  for  specific  performance  will  never  be  granted 
where  the  remedy  for  any  breach  of  contract  is  not  mutual.^ 

But  an  infant  cannot  avoid  a  contract  of  which  he  has 


^  37  &  38  Vict.  c.  62,  s.  1.  The  concluding  proviso  appears  to  be  superfluous,  a« 
all  the  contracts  mentioned  in  the  earlier  portion  of  the  section  were  voidable 
at  law. 

2  In  re  Ondow's  Truds  (1875),  L.  R.  20  Eq.  677. 

»  Cannum  v.  Farmer  (l^^'i^'Z  l<:xch.  6!)S  :  Lervne  v.  Bronnham  (I'JO!!)-  2"'  Times 
L.  R.  26.5.  ■>     .     ^         '■ 

*  Holt  V.  Ward  Clarencieux  (1733),  2  Str.  937. 

5  Prhu-p,  V.  Haworth,  [11)05]  2  K.  B.  76S. 

«  Flight  V.  Bollancl  (1828),  4  Riiss.  298. 
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enjoyed  the  l)enefit/  or  which,  at  the  time  of  his  entering 
into  it,  was  clearly  for  his  henefit.  "  The  fact  that  a  i)erson 
under  age  may  he  in  full  possession  of  his  faculties  and  earn- 
ing ■the  wages  of  a  man  does  not  affect  the  law  applicahle  to 
a  contract  made  by  him.  Whenever  such  a  contract  comes 
before  a  Court  of  law,  the  question  whether  it  was  for  the 
benefit  of  the  infant  has  to  be  considered,  and  the  contract 
will  not  be  enforced  unless  the  Court  is  of  opinion  that  it  was 
for  the  benefit  of  the  infant."  -  The  contract,  however,  may 
be  severable,  and  in  such  a  case  it  will  only  be  voidable  as 
to  such  part  as  is  not  for  the  benefit  of  the  infant.^ 

Where  an  infant  in  the  way  of  his  trade  sold  goods  to  A., 
for  which  A.  paid  him,  but  never  delivered  any  of  the  goods, 
it  was  held  that  an  action  for  money  had  and  received 
would  not  he  against  the  infant  unless  it  could  be  shown 
that  he  had  acted  fraudulently.^  But  if  an  infant  ol)tains 
property  by  means  of  a  contract  which  he  had  no  power  to 
make  it  may  be  followed  into  his  possession  and  recovered.^ 

Thus,  if  an  infant  binds  himself  by  bond  or  other  writing  with  a  penalty 
to  pay  even  for  necessaries,  that  obligation  will  not  bind  him,  although 
an  action  may  lie  against  him  for  the  price  of  the  necessaries  ;  it  is  not 
for  the  benefit  of  an  infant  that  he  should  bind  himself  to  pay  a  penalty. 
"An  infant  cannot  make  himself  liable  by  the  custom  of  merchants  either 
by  a  bill  of  exchange  or  a  promissory  note."  If  he  gives  a  bill  to  secure 
the  payment  of  the  price  of  necessaries,  he  cannot  be  sued  on  it.  though  he 
may  1)6  sued  on  the  original  contract  for  the  supply  of  them.® 

A  contract  by  an  infant,  binding  him  to  serve  during  a  certain  time  for 
wages,  but  enabling  the  master  to  stop  the  work  whenever  he  chose,  and 
to  retain  the  wages  during  stoppage,  was  held  inequitable  and  void  against 
the  infant.'  Again,  in  Floicer  v.  L.  d;  N.  W.  By.  Co.,^  an  infant  was 
held  not  to  be  bound  by  a  contract  to  forego  any  right  of  action  he  might 
have  against  the  defendants,  if  they  were  guilty  of  negligence  in  carrying 
him  as  a  passenger. 

^  Vdlentini  v.  C.innli  (iMH-.i).  24  y.  I'..  I).  IHfi  :  Hamilton  v.  Vanqhan-Sherrin, 
cS-r.,  Co.,  [IHItl]  3  Ch.  S8!>. 

*  Per  Collins,  M.  H..  in  Steplienx  v.  Dudbrldge  Ironworks  Co.,  [1904]  2  K.  B. 
at  p.  229  ;  and  see  Cum  \.  Mathews,  [189a]  1  Q.  H.  ,310:  Lpug  <<■  Co.  v.  Andrews, 
[l'.K)9]  1  Ch.  7r.S. 

»  BromLp,,  v.  Smith,  [1909]  2  K.  B.  235. 

*  Cowern  v.  Meld.  [1912]  2  K.  B.  419.  But  seo  R.  Le.4ie,  Ltd.  v.  ,s7(iW/,  [1914] 
:•}  K.  B,  r,()7. 

«  Per  Lush.  J.,  in  Quirk  v.  Thomas,  [191.")]  1  K.  B.  at  p.  80."). 

«  Inrc  SoHykoff,  [1891]  1  Q.  B.  41S  ;  see  Co.  Lift.  172  a. 

'  n.  V.  Lord  (1850),  12  Q.  B.  D.  7.-.7. 

•^  [18941  2  Q.  B.  ().-). 
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But,  on  the  other  hand,  in  Clements  v.  L.  &  N.  W.  By.  Co.}  an 
infant's  contract  to  become  a  member  of,  and  to  be  bound  by  the  rules  of, 
the  insnrauce  society  formed  among  the  defendant's  employees,  under  which 
rules  the  amounts  recoA'erable  for  temporary  or  permanent  relief  were  less 
than  the  amoimts  recoverable  under  the  Employers'  Liability  Act,  was  held 
to  be  a  proper  one  for  an  infant  to  have  entered  into. 

An  infant  cannot  be  sued  on  a  covenant  to  serve  his  master  contained 
in  an  apprenticeship  deed,-  hence  it  is  usual  to  add  his  father  or  some 
other  person  who  enters  into  engagements  on  his  behalf  ;  but  a  contract  of 
employment  uuder  which  he  earns  his  living  maybe  enforced  against  him.^ 
The  Workmen's  Compensation  Act,  1897,*  which  includes  apprentices 
under  the  general  word  "  workman,"  does  not  affect  the  law  as  to  infants' 
contracts.  "Where  an  infant  recovered  the  maximum  amount  payable  to 
him  under  that  Act  by  his  employers  for  personal  injuries  caused  by 
their  neghgence,  it  was  held  that  his  acceptance  of  that  sum  was  no  bar 
to  the  bringing  of  a  subsequent  action  for  negligence  ;  for  an  infant  is 
not  bound  by  any  compromise  into  which  he  enters,  unless  it  is  clearly 
for  his  benefit.^ 

By  section  "2  of  the  Infants  Relief  Act,  1874,  it  is  provided 
that  ''  no  action  shall  be  brought  whereby  to  charge  ^any 
person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age  of  any  promise  or  contract  made  during 
infancy,  whether  there  shall  or  shall  not  be  any  new  con- 
sideration for  such  promise  or  ratification  after  full  age." 

This  section  applies  to  all  voidable  contracts,  inter  alia  to  a  promise  of 
marriage.  Thus,  where  an  infant  promises  to  marry,  and  on  attaining  his 
majority,  merely  continues  his  affectionate  conduct  and  maintains  his 
engagement,  this  is  a  mere  ratification,  and  no  action  for  breach  of  promise 
can  be  sustained.^  But  a  new  contract  identical  with  the  old  would  be 
binding.' 

An  infant,  who  with  two  others  became  indebted  to  a  firm  of  brokers, 
was  sued  on  attaining  his  majority.  He  compromised  the  action  by  giving 
two  acceptances  for  £50,  one  of  his  co-defendants  giving  an  acceptance 
for  £80,  and  the  other  being  discharged  from  the  action.     One  of  the 


1  [1894]  2  Q.  B.  182. 

2  De  Fra?iceseiiv.  Barmiu  (1889).  4.5  Ch.  D.  430. 

3  JSvans  V.  Ware,  [1802]  3  Ch.  502. 

■•  60  &  61  Yict.  c  37,  now  repealed  and  replaced  by  the  Workmen's  Co-iipeDsation 
Act,  1906  (6  Edw.  VII.  c.  58). 

*  Stephens  v.  Dudbridge  Ironworks  Co.,  [190i]  2  K.  B.  225.  The  amount  which 
he  had  received  under  the  Act  was  deducted  from  the  damages  awarded  him  by  the 
jury. 

«  Coxhead  v.  MuUis  (1878),  3  C.  P.  D.  489. 

">  Ditcham  \.  Worrall  (1880),  5  C.  P.  D.  410  ;  and  see  Northcote  v.  Doughty 
(18»9),  4  C.  P.  D.  385. 
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defendant's  bills  to  the  brokers  was  endorsed  by  them  to  plaintiff,  who 
took  it  with  full  notice  of  all  the  circumstances.  It  was  held  that  the 
transaction  was  void.i 

Tlie  Betting:  and  Loans  (Infant^;)  Act,  18M2,3  which  seeks  "to  make 
penal  the  inciting  infants  to  betting  or  wagering  or  to  borrowing  money," 
enacts  that  where  an  "  infant  who  has  contracted  a  loan  which  is  void  in  law 
agrees  after  he  comes  of  age  to  pay  any  money  which  in  whole  or  in  part 
represents  or  is  agreed  to  be  paid  in  respect  of  any  such  loan,  and  is  not  a 
new  advance,  such  agreement  (and  any  instrument  given  in  pursuance  of 
and  for  carrying  into  effect  such  agreement  or  otherwise  in  relation  to  the 
payment  of  money  representing  or  in  respect  of  such  loan)  shall,  so  far  as 
it  relates  to  money  which  represents  or  is  payable  in  respect  of  such  loan 
and  is  not  a  new  advance,  be  absolutely  void." 

On  the  other  hand,  there  are  other  kinds  of  contracts 
made  by  an  infant  which  are  binding  upon  him  unless  he 
repudiates  them  before,  or  within  a  reasonable  time  after,  he 
attains  his  majority.  These  are  contracts  under  which  the 
infant  has  acquired  some  permanent  property  or  interest,  such 
as  a  contract  for  the  purchase  of  real  property  or  of  shares  in 
a  company,^  or  to  enter  into  a  partnership,^  or  to  become  a 
member  of  a  building  society.'  And  the  same  rule  applies 
to  benefits  which  an  infant  takes  under  a  marriage  settle- 
ment."^^  Agreements  of  this  kind,  which  involve  considerable 
and  continuing  obligations,  are  binding  unless  repudiated 
within  a  reasonable  time  after  the  infant  comes  of  age.' 
What  is  a  reasonable  time  depends  upon  the  circumstances  of 
each  case  :  in  cases  where  the  infant  has  received  no  benefit 
fi'om  the  agreement  and  where  delay  has  not  injured  the 
position  of  other  parties,  a  considerable  period  may  be 
allowed.  In  one  case  a  lady,  who  had  made  during  infancy 
a  marriage  settlement  from  which  she  never  received 
any  benefit,  was  allowed  to  repudiate  it  thirty-seven  years 
afterwards.* 

1  Smith  V.  King.  [1892]  2  Q.  B.  543  ;  and  see  Ex  parte  Kibble,  In  re  Onslow 
n875),  L.  R.  10  Ch.  373. 

*  55  Vict.  c.  4,  s.  5. 

»  A".  W.  Rij.  Co.  V.  M'Michael  CISSO).  5  Exch.  114. 
«  Goode  V.  UarrUw  (1821),  5  B.  &  Aid.   147. 

*  Whittitigham  v.  Murdy  (1«89),  60  L.  T.  956  ;  but  see  Nottingham  Bui/divg 
jSoeu-t;/  V.  Thiirjitan,  'I9ti3~  A.  C.  0. 

*  Edwardf  V.  Carter,  [1893]  A.  C.  360. 

»  Dublin,  J|-c.,  Ry.  Co.  v.  Black  (1852),  8  Exch.  181. 

**  In  rejonen,  Farruigtonw  Forrpnter,  [1893]  2  Ch.461  ;  but  see  GinuUv.Harrvio'i. 
I"  19161  1  Ch.  328.  Marriage  settlements  made  with  the  sanction  of  the  Court  are 
binding  :  see  18  4:  19  Vict.  c.  4.3. 
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If  an  infant  avoids  a  contract  before  receiving  considera- 
tion, he  is  entitled  to  recover  an}^  money  paid  by  him 
thereunder.^ 

Thus  an  infant,  wlio  subscribed  for  shai-es  in  a  company,  but  received 
no  dividend  and  repudiated  the  contract,  was  permitted  upon  the  liquida- 
tion of  the  company  to  prove  for  the  amount  which  she  had  paid.^  On 
the  other  hand  an  infant,  who  had  paid  money  for  the  use  of  a  furnished 
house  and  had  used  the  house,  was  not  allowed  to  recover  the  money 
although  the  contract  was  void.^ 

An  infant  sues  by  his  next  friend  and  defends  by  a  guardian  ad  litem.*' 
The  next  friend  is  personally  liable  for  the  costs  of  the  action,  but  the  infant 
is  prima  facie  liable  to  indemnify  him  against  costs  properly  incurred  on 
behalf  of  the  infant.  The  Court  must,  however,  be  "  satisfied  that  the 
litigation  has  been  prompted  by  motives  of  benevolence  towards  the  infant, 
and  has  been  conducted  in  his  interest  and  with  diligence  and  propriety."  ^ 
And  when  any  property  of  the  infant  is  being  administered  by  the  Court, 
a  declaration  can  be  made  charging  such  property  with  all  costs  properly 
incnrred  by  the  next  friend.^  The  guardian  ad  litem  is  not  personally 
liable  for  costs,  unless  he  has  been  guilty  of  misconduct. 

If  an  infant  defendant  omits  to  deny  an  allegation  contained  in  the 
Statement  of  Claim,  he  will  not  be  deemed  to  have  made  any  admission  ; 
therefore  judgment  cannot  be  signed  against  him  under  Order  XXXII. 
r.  6.  He  must  be  served  with  notice  of  trial,  and  the  action  will  be  set 
down  for  trial  in  the  ordinary  way. 

"  In  any  cause  or  matter  in  the  King's  Bench  Division,  in  which  money 
or  damages  is  or  are  claimed  by  or  on  behalf  of  an  infant  or  a  person  of 
unsound  mind  not  so  found  by  inquisition,  suing  either  alone  or  in  con- 
junction with  other  parties,  no  settlement  or  compromise  or  acceptance  of 
money  paid  into  Court,  whether  before  or  at  or  after  the  trial,  shall,  as  regards 
the  claim  of  any  stich  infant  or  person  of  unsound  mind,  be  valid  without 
the  sanction  of  the  Court  or  a  judge,  and  no  money  or  damages  recovered 
or  awarded  in  any  such  cause  or  matter,  in  respect  of  the  claims  of  any 
such  infant  or  person  of  unsound  mind,  whether  by  verdict  or  by  settle- 
ment, coiupromise,  payment  into  Court  or  otherwise,  before  or  at  or  after 
the  trial,  shall  be  paid  to  the  next  friend  of  the  plaintiff  or  to  the  plaintiff's 
solicitor  unless  the  Court  or  a  judge  shall  so  direct.  All  money  or  damages 
so  recovered  or  awarded  shall,  unless  the  Court  or  a  judge  shall  othern-ise 
direct,  be  paid  to  the  Public  Trustee  and  shall,  subject  to  any  general  or 


^  Corpe  V.  Overton  (1833).  10  Bing.  252,  overruling  Holmes  v.  Blogg  (1S17).  S 
Taunt.  508. 

2  Hamilton  \.  Vaughan-Sherrin.  ^c.  Co..  [1894]  3  Ch.  589. 

3  Valentini  v.  Canali  (1889).  24  Q.  B.  D.  166. 

*  Order  XVI.,  rr.   18.  19  :    Order  LXV..  r.   13. 

5  Per  Eve.  J.,  in  Steeden  v.  Walden,  [1910]  2  Ch.  at  p.  400. 

6  Taner  v.    Ivie   (1752),   2   Vasev,   senr..   466  :     Nalder  \.    Hawkins   (1S33),  2 
Mjlne  &  K.  243,  247  :    Pritchard  V.  Roberts  (1873).  L.  R.  17  Eq.  222. 
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special  directions  of  the  Court  or  a  judge,  Ije  held  and  applied  by  him  in 
such  manner  as  he  shall  think  fit  for  the  maintenance  and  education,  or 
otherwise  for  the  heiu  fit  of  such  infant  or  person  of  unsound  mind.  The 
provisions  of  this  rule  shall  also  apply  to  all  actions  in  which  damages  are 
claimed  or  awarded  or  recovered  by  or  on  behalf  of  an  infant  or  person  of 
unsound  mind  not  so  found  by  intiuisitiou  under  the  Fatal  Accidents  Act, 
1840.^  Nothing  in  this  rule  shall  prejudice  the  lieu  of  a  solicitor  for 
costs."  -  Similar  provision  is  made  by  the  "Workmen's  Compensation  Act, 
19<t(;,3  to  protect  the  interests  of  infant  workmen  who  are  entitled  to 
compensation  under  the  Act. 

1  9  &  10  Vict.  c.  93. 

2  Order  XXII.,  r.  15. 

3  6  Edw.  VII.  c.  58,  Sched.  II.,  rr.  9,  10. 


Chapter   III. 

LUNATICS. 

As  a  general  rule,  no  transaction  is  binding  in  law  upon 
any  person  whose  mind  did  not  go  with  his  act.  Still  less 
will  a  man  be  bound  by  his  act  if  he  had  no  mind  capable  of 
understanding  the  transaction  or  of  forming  an  intention. 
No  will  or  grant  of  property  is  valid  if  the  person  who  made 
it  was  incapable  of  understanding  the  nature  of  his  act. 
It  will  be  a  defence  even  to  criminal  proceedings  if  the  person 
who  committed  the  criminal  act  did  not  know  what  he  was 
doing,  or  did  not  know  that  what  he  was  doing  was  wrong. 
But  a  still  greater  degree  of  insanity — different  in  character 
as  well  as  in  extent — is  necessary  before  the  law  will  deprive 
the  insane  person  of  his  liberty  and  order  him  to  be  confined 
in  an  asylum. 

Another  distinction  has  always  been  recognised  by  both 
the  legal  and  medical  professions.  Some  persons  are  born  of 
unsound  mind  and  remain  so  all  their  lives  without  any  lucid 
interval ;  these  are  called  idiots.  Others  are  born  of  sound 
mind,  but  subsequently  become  deranged  by  some  disease  or 
accident ;  these  are  called  lunatics.  In  the  latter  case  the 
derangement  often  is  not  permanent ;  there  are  frequent  lucid 
intervals.^  And  the  derangement  at  other  times  is  not 
always  total ;  the  lunatic  may  be  insane  upon  one  or  more 
subjects,  but  sane  on  others. 

As  to  these  cases  of  "partial  delusion"  a  decided  difference  of 
opinion  exists  between  the  legal  and  the  medical  professions.'-  Medical 
men  as  a  rule  assert  that  no  man  whose  mind  is  unhinged  in  any  particular 

1  Special  statutes  have  been  passed  for  the  protection  from  outrage  of  female 
idiots  and  imbecile  women  and  girls  :  Criminal  Law  Amendment  Act,  1885  (48  &.  49 
Vict.  c.  69),  s.  5  ;  Lunacy  Act,  1890  (53  Vict.  c.  5),  e.  324.     The  word  "  imbecile  " 

in  these  statutes  includes  a  lunatic  during  a  lucid  interval  :   R.  v.  F (1910), 

74  J.  P.  384. 

2  See  an  excellent  treatise  on  the  Criminal  Responsibility  of  Lunatics,  by 
H.  Oppenheimer,  M.D.,  LL.D.,  who  strives  to  reconcile  the  opposing  views  of 
the  two  professions. 

B.C.L. VOL.   II.  46 
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should  be  regar<led  as  responsible — or,  at  all  events,  as  criminally 
responsible — for  his  acts.  If  such  delicate  machinery  is  out  of  gear  at 
all,  the  whole  machine,  they  say,  must  be  out  of  gear.  And  of  this  opinion 
apparently  was  Lord  Brougham,  who  held  in  the  case  of  Waring  v. 
Waring,^  "that  the  mind  is  one  and  indivisible,"  and  that  therefore  any 
degree  of  mental  unsoundness,  however  slight  and  however  unconnected 
with  the  testamentary  disposition  in  question,  must  be  held  fatal  to  the 
capacity  of  a  testator.  Lord  Penzance  took  the  same  view  in  Smith  v. 
Tebhiit.^  But  this  is  not  the  law  to-day.  It  was  decided  in  the  leading 
case  of  Banks  v.  Goodfelloiv,'^  that  partial  unsoundness,  not  affecting 
the  general  faculties  and  not  operating  on  the  mind  of  a  testator  in  regard 
to  testamentary  disposition,  is  not  sufficient  to  render  him  incapable  of 
disposing  of  his  property  by  will.  Brett,  J.,  at  the  trial  of  the  action 
at  the  Assizes,  left  to  the  jury  the  question  whether,  at  the  time  of  making 
the  will,  the  testator  was  capable  of  having  such  a  knowledge  and 
appreciation  of  facts,  and  was  so  far  master  of  his  intentions,  free  from 
delusions,  as  would  enable  him  to  have  a  will  of  his  own  in  the  disposition 
of  his-  property,  and  to  act  upon  it ;  and  they  were  further  directed 
that  the  mere  fact  of  the  testator's  being  able  to  recollect  things,  or  to 
converse  rationally  on  some  subjects,  or  to  manage  some  business,  would 
not  be  sufficient  to  show  he  was  sane  ;  while,  on  the  other  hand,  slowness, 
feebleness  and  eccentricities  would  not  be  sufficient  to  show  he  was  insane  ; 
and  that  the  whole  burden  of  showing  that  the  testator  was  fit  at  the  time 
was  on  the  party  claiming  under  the  wiil.  It  was  held  that  this 
direction  was  substantially  correct.  It  is  now,  therefore,  the  law  that  the 
mere  existence  of  a  delusion  in  the  mind  of  a  person  making  any  disposi- 
tion of  his  property  is  not  sufficient  to  avoid  it,  even  though  the  delusion 
is  connected  with  the  subject-matter  of  such  disposition,  and  it  will  be  a 
question  for  the  jury  whether  the  delusion  did  in  fact  affect  such  disposi- 
tion.* A  man,  who  is  capable  of  transacting  business  of  a  complicated 
and  important  kind,  may  yet  be  subject  to  delusions  so  as  to  be  unfit  to 
make  a  will ;  nevertheless,  if  the  delusions  in  question  are  such  that  they 
could  not  reasonably  be  supposed  to  have  affected  the  disjDositious  made  by 
his  will,  it  will  be  valid." 

The  law  cannot  undertake  to  measure  the  validity  of  contracts  by  the 
greater  or  less  strength  of  the  understanding  of  the  contracting  parties,  and 
if  the  party  be  of  sound  mind  the  mere  weakness  of  his  mental  powers  does 
not  incapacitate  him.  Weakness  of  understanding  may,  however,  be  a 
material  circumstance  in  establishing  an  inference  of  unfair  practice  or 
imposition,  and  it  will  naturally  awaken  the  attention  of  a  Court  of 
justice  to  every  unfavourable  appearance  in  the  case.' 


1  (1848),  6  Moo.  p.  C.  at  p.  .S49. 

»  (1H67),  L.  R.  1  P.  &  D.  398. 

'  (1870),  L.  K.  5  Q.  B.  549  ;  followed  in  Sniee  v.  Smee  (1879),  5  P.  D.  84. 

*  Jfiikuui  V.  Morrh  (1880),  14  Ch.  D.  674. 
»  Smee  v.  Smee  (1879),  5  P.  D.  84. 

•  See  the  remarks  of   Lord   Cranwortli,  L.   C,  in  Bousr   v.  Rossboroitgh  (1857), 
6  H.  L.  Cas.  at  p.  45. 
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From  very  early  times  the  Crown  undertook  the  care  and 
custody  of  idiots  and  lunatics  and  of  their  estates.^  From  the 
sixteenth  century  this  jurisdiction  has  been  vested  in  persons 
appointed  for  the  purpose.'^  Under  the  Lunacy  Act,  1890,^  it 
is  now  exercised  by  the  Lord  Chancellor  or  one  of  the  judges 
of  the  Supreme  Court,  who  is  appointed  for  the  purpose  by 
commission  under  the  Sign  Manual  and  is  called  the  Judge 
in  Lunacy.*  He  also  acts  as  an  additional  judge  of  the 
Chancery  Division  whenever  an  application  in  lunacy  requires 
the  exercise  of  the  Chancery  jurisdiction,^ — to  the  exclusion 
of  the  judges  of  that  Division,  except  as  to  matters  relating 
to  a  lunatic  mortgagee  or  trustee  who  is  also  an  infant." 

Among  the  matters  which  are  entrusted  to  the  jurisdiction 
of  the  Judge  in  Lunacy  is  the  making  of  orders  for  the 
custody  of  a  lunatic  so  found  and  the  management  of  his 
estate."  He  will  not  make  an  order  as  to  the  custody  of  the 
lunatic  unless  his  condition  actually  requires  it.^  The  pers(5n 
who  has  the  custody  of  the  lunatic  is  called  the  committee  of 
his  person,  and  the  person  who  has  the  management  of  his 
estate  is  called  the  committee  of  his  estate.  The  jurisdiction 
of  the  Judge  in  Lunacy  is  not  limited  to  lunatics  who  have 
been  found  by  inquisition  to  be  insane.  It  extends  to  all 
persons  who  he  is  satisfied  are  of  unsound  mind,  even 
though  they  have  not  been  so  found  nor  are  detained  under  a 
reception  order.''  Appeal  from  any  order  made  by  the  Judge 
in  Lunacy  lies  to  the  Court  of  Appeal.^" 

Uader  the  Judge  in  Lunacy  are  the  Masters  in  Lunacy,  who  hold 
inquisitions  and  conduct  inquiries  and  perform  all  other  duties  assigned 
to  them  by  the  Lunacy  Act,  1890,  or  the  rules  made  under  it.^^ 

1  See  the  statute  De  prcsrogativa  regis  (1323),  17  Edwi  II.,  st.  1,  cc.  9,  10. 

2  By  the  Lunacy  Regulation  Act,  1853  (16  &  17  Vict.  c.  70),  s.  2,  the  Lord 
Chancellor  and  the  Lords  Justices  of  Appeal  in  Chancery  (now  Lords  Justices  of 
Appeal).  Their  jurisdiction  was  not  affected  by  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  17  (3)  ;    but  see  s.  18  (5). 

3  53  Vict.  c.  5,  s.   108. 

*  As  a  rule  the  Lords  Justices  are  selected  for  this  purpose. 
5  In  re  Piatt  (1887),  36  Ch.  D.  410  ;    In  re  Barber  (1888),  39  Ch.  D.  187,  188. 
«  Lunacy  Act,  1890  (53  Vict.  c.  5),  s.   143,     And  see  the  Rules  in  Lunacy,  1892, 
1893  and  1919. 

7  lb.,  s.  108  (2),  (4). 

8  lb.,  s.  108  (3). 

9  lb.,  s.  116  ;  Lunacy  Act,  1908  (8  Edw.  VII.  c.  47),  s,  1  ;  and  see  Iji  re 
Barber  (1888),  39  Ch.  D.  187. 

10  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  18  (5)  ;  and  see  In  re  Cathcart, 
[1893]  1  Ch.  466  ;    In  re  Cathcart,  [1902]  W.  N.  80. 

11  53  Vict.  c.  5,  ss.  Ill,  112  ;    8  Edw.  VII.  e.  47,  s.  3. 
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Commissiouers  in  Lunacy  are  also  appointed  to  supervise  asylums 
and  luiuses  licensed  for  the  reception  of  lunatics  in  order  to  secure  the 
proper  treatment  of  the  inmates  and  the  due  observance  of  the  law.^ 
Lunatics  whose  affairs  are  under  the  control  of  the  Judge  in  Lunacy  are 
visited  by  Cliancery  Visitors,-  whose  duties  are  very  simihir.  The  Act 
also  provides  that  visitoi-s  shall  be  appointed  to  supervise  every  asylum  ^ 
and  house  licensed  for  the  reception  of  lunatics.* 

The  chief  method  of  determining  whether  a  })erson  is  a  lunatic  or  not  is 
by  an  inquisition,  which  may  be  directed  to  be  had  before  a  jury.''  This 
method  is,  however,  somewhat  expensive,  and  when  the  only  object  of 
declaring  a  person  a  lunatic  is  to  confine  him  for  his  own  welfare,  the 
Act  provides  that,  upon  the  prescribed  certificates  of  medical  practitioners 
that  he  is  a  lunatic,  a  "judicial  authority"^  may  grant  a  "reception 
order,""  which  will  justify  his  detention  in  an  asylum  or  house  licensed 
for  the  reception  of  lunatics.  If  the  lunatic  recovers,  he  may  be  dis- 
charged if  he  is  detained  under  a  reception  order,  but  if  he  has  been  found 
by  incjuisition  to  be  a  lunatic,  then  a  writ  of  supersedeas  is  necessary  to 
set  aside  the  inquisition.^ 

So  much  for  lunatics.  But  there  are  other  classes  of  persons  who  are 
mentally  deficient.  By  the  Mental  Deficiency  Act,  1913,*  "  defectives  "  are 
divided  into  four  classes  : — 

"  (a)  Idiots  ;  that  is  to  say,  persons  so  deeply  defective  in  mind  from 
birth  or  from  an  early  age  as  to  be  unable  to  guard  themselves  against 
common  physical  dangers  ; 

"  (1))  Imbeciles  ;  that  is  to  say,  persons  in  whose  case  there  exists  from 
birth  or  from  an  early  age  mental  defectiveness  not  amounting  to  idiocy, 
yet  so  pronounced  that  they  are  incapable  of  managing  themselves  or  their 
affairs,  or,  in  the  case  of  children,  of  being  taught  to  do  so  ; 

"(c)  Feeiile-minded  persons  ;  that  is  to  say,  persons  in  whose  case  there 
exists  from  birth  or  from  an  early  age  mental  defectiveness  not  amounting 
to  imbecility,  yet  so  pronounced  that  they  require  care,  supervision  and 
control  for  their  own  protection  or  for  the  protection  of  others,  or,  in  the 
case  of  children,  that  they  by  reason  of  such  defectiveness  appear  to  be 


1  53  Vict.  c.  5,  ss.   150— 1C2,  187,  191,  192,  194—200. 

2  lb.,  ss.  163—168,  183—186. 

3  lb.,  ss.   169—176,  19i,  19.",  196. 

*  lb.,  ss.  177—182,  193,  194—197. 

5  lb.,  ss.  90 — 100.  In  a  proper  case  the  Judge  in  Lunacy  may  direct  that  the 
question  be  tried  as  an  issue  before  a  judge  of  the  High  Court  and  a  jury  :  ss.  94, 
104.  A  person  di.ssatisiied  with  the  finding  of  an  ijiquisition  can  apply  for  a  traverse 
within  three  months  in  ordfer  to  re-try  the  question  :    ss.  101 — 103. 

c  The  "  judicial  authority  ''  is  defined  as  the  county  court  judge  of  the  district  or 
certain  justices  of  the  p-ace  for  the  county  or  borough  where  the  lunatic  resides  : 
ss.  9,  10.  For  reception  orders  by  Commissioners  in  Lunacy,  see  s.  23.  Com- 
munications to  the  judicial  autliority  for  the  purpose  of  obtaining  a  reception  order 
are  absolutely  privileged  :    Hudson  v.  Pare,  [1899]  1  Q.  B.  455. 

^  lb.,  ss.  4 — 8.  For  cases  of  urgency  see  s.  11.  Lunatics,  who  are  not  under 
proper  care  or  control  or  who  are  ill-treated  or  neglected,  are  provided  for  by 
63.   13—22. 

8  lb.,  ss.    105.   106. 

•  3  A:  4  Geo.  V.  c.  28. 
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permanently  incapable  of  receiving  proper  benefit  from  the  instruction  in 
ordinary  schools  ; 

"  (d)  Moral  imbeciles  ;  that  is  to  say,  persons  who  from  an  early  age 
display  some  permanent  mental  defect  coupled  with  strong  vicious  or 
criminal  propensities  on  which  punishment  has  had  Httle  or  no  deterrent 
effect." 

The  Act  provides  for  defectives  being  dealt  with  either  by  being  sent  to 
an  institution  or  placed  under  guardianship.^  The  general  superintendence 
of  matters  relating  to  their  supervision,  protection  and  control  is  vested  in 
a  central  body  styled  "  the  Board  of  Control,"  ^  and  County  Councils  and 
Borough  Conneils  are  constituted  committees  for  the  purposes  of  the  Act.^ 
The  Idiots  Act,  1886,  is  repealed,*  and  full  provision  is  made  for  the  care 
and  protection  in  every  way  of  the  persons  to  whom  the  Act  applies  and  for 
the  management  and  administration  of  their  property. 

The  law  presumes  every  person  to  be  sane  and  accountable 
for  his  actions  until  the  contrary  is  proved.  The  defence  of 
insanity  is  often  raised  both  in  criminal  proceedings  and  in 
civil  actions,  whether  of  tort  or  contract.  The  principles  which 
regulate  this  defence  in  criminal  charges  may  now  be  regarded 
as  settled  ;  in  actions  of  contract,  too,  the  authorities  are 
clear,  but  in  actions  of  tort  the  extent  to  which  insanity  affects 
the  nature  of  the  act  complained  of  is  not  yet  adequately 
defined. 

Any  one  w^io  is  proved  to  have  committed  a  criminal  act 
will  be  found  guilty  and  punished,  unless  he  can  show  clearly 
that  at  the  time  he  did  that  act  he  was  "  labouring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or  if  he 
did  know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong."  ^  If  he  was  conscious  that  the  act  in  question 
was  one  which  he  ought  not  to  do,  he  is  punishable.  "It  is 
essential  to  constitute  responsibility  for  crime  that  a  man  shall 
understand  the  nature  and  quality  of  the  thing  he  is  doing, 
or  that  he  shall  be  able  to  distinguish  in  the  act  he  is  doing 
right  from  wrong.  Now  a  very  small  degree  of  intelligence 
is  sufficient  to  enable  a  man  to  judge  of  the  quality  and 

1  s.  2. 

^  Ss.  21  et  seq. 

*  Ss.  27  et  seq. 

*  S.  67. 

5  Per  Tindal,  C.  J.,  in  M'Naghtens  Case  (1843),  10  CI.  &  F.  at  p.  210  ;    and 
see  R.  V.  Coelho  (1914),  30  Times  L.  R.  535,  C.  C.  A. 
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nature  of  the  act,  and  whetlier  lie  is  doing  right  or  wrong 
when  he  kills  another  man  ;  accordingly  he  is  responsible 
for  the  crime  committed  if  he  possesses  that  amount  of 
intelligence."  ^ 

If  the  accused  labours  under  a  partial  delusion  only,  and  is 
not  in  other  respects  insane,  he  will  be  under  the  same  degree 
of  responsibility  as  if  the  facts  with  respect  to  which  the 
delusion  exists  were  real.  Whenever  the  prisoner  is  shown  to 
have  acted  under  some  insane  delusion  as  to  the  surrounding 
circumstances  which  concealed  from  him  the  true  nature  of 
the  act  which  he  was  doing,  the  test  is  this  :  assuming  the 
facts  to  have  been  as  they  appeared  to  him  to  be,  do  they 
afford  him  any  defence  to  the  indictment  ?  If  not,  he  must 
be  convicted,  because  his  crime  in  that  case  was  not  the 
result  of  his  delusion. 

Thus  "  if,  under  the  influence  of  his  delusion,  he  supposes  another  man 
to  be  in  the  act  of  attempting  to  take  away  his  life,  and  he  kills  that 
man,  as  he  supposes,  in  self-defence,  he  will  be  exempt  from  punishment. 
But  if  his  delusion  were  that  the  deceased  had  inflicted  a  serious  injury  on 
his  character  and  fortune,  and  he  killed  him  in  revenge  for  such  supposed 
injury,  he  would  be  liable  to  punishment."  ^ 

The  law  on  the  subject  is  thus  stated  in  the  answers  given  by  the 
fourteen  judges  to  the  questions  put  to  them  by  the  House  of  Lords  in 
1843,  after  the  accjuittal  of  M'Xaghten,  who  had  been  tried  for  the  murder 
of  Mr.  Drumraond,  the  secretary  of  Sir  Robert  Peel.^  Their  answer  to 
the  first  question  was  as  follows  : — 

A  person  labouring  under  such  partial  delusion  only,  and  not  being  in 
other  respects  insane,  although  he  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  avenging  some 
supposed  grievance  or  injury,  or  of  producing  some  public  benefit,  is 
nevertheless  punishable  according  to  tl;e  nature  of  the  crime  committed, 
"  if  he  knew  at  the  time  of  committing  sucli  crime  that  he  was  acting 
contrary  to  law,"  i.e.,  to  the  law  of  the  land. 

Insanity  not  only  affects  the  judgment  ;  it  sometimes 
paralyses  the  will.  Hence,  if  the  prisoner  can  satisfy  the 
jury  that  he  acted  under  some  wholly  uncontrollable  impulse, 
he  will  be  entitled  to  an  acquittal ;  but  it  is  very  difficult  to 

»   Per  Hannen,  I'.,  in  Jhwiihton  v.  Kniqht  (1X7.3).  L.  I!.  H  P.  .<c  D.  at  p.  72. 
2  Per  Titidal,  C.  J.,  in  M'Nfujhlens  Case  (1843),  10  CI.  &  F.  at  p.  211. 
'  Although   these  an.swcrs  wfre  given  extra-jiidicially,   they  have  always  been 
regarded  as  of  binding  authority. 
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establish  such  a  defence.  The  mere  absence  of  any  motive 
for  the  crime  is  no  ground  for  inferring  the  existence  of  an 
insane  and  irresistible  impulse.^ 

Habitual  drunkenness,  although  not  in  itself  affording 
excuse  for  crime,  may  induce  insanity,  which  will  render  the 
individual  affected  by  it  wholly  irresponsible  for  his  acts ; 
and  delirium  tremens,  caused  by  drinking,  if  it  produces  such 
a  degree  of  madness,  even  for  a  time,  as  to  render  a  person 
incapable  of  distinguishing  right  from  wrong,  relieves  him 
from  criminal  responsibility.^  But  in  other  cases  "  if  a  man 
voluntarily  makes  himself  drunk,  that  is  no  excuse  for  any 
crime  which  he  may  commit  whilst  in  that  state ;  he  must 
take  the  consequence  of  his  own  act,  or  many  crimes  would 
otherwise  be  unpunished."^  Nevertheless,  the  fact  that 
the  accused  was  drunk  at  the  time  he  committed  the  crime 
may  be  taken  into  consideration  in  cases  where  some  special 
intention  in  the  mind  of  the  accused  is  a  necessary  element 
of  the  crime  charged  against  him  ;  for  a  person  may  be  so 
drunk  as  to  be  utterly  unable  to  form  any  intention  at  all. 
Such  considerations  might  arise  in  cases  of  murder,  or  of 
threatened  violence,  or  of  an  attempt  to  commit  suicide.*  It 
is  also  of  importance  where  any  question  arises  as  to  whether 
the  act  was  wilful  or  accidental — for  instance,  whether  a 
house  was  set  on  fire  designedly  or  by  accident.  But  if  it 
be  proved  that  the  accused  had  previously  formed  an  inten- 
tion to  commit  the  crime,  the  mere  fact  that  he  was  drunk 
at  the  time  when  he  did  commit  it  would  furnish  no  excuse- 

It  is  for  the  accused  to  make  out  cleai-ly  that  be  was  iusane  at  the  time 
of  committing  the  offence  charged  against  him  ;  the  onus  of  doing  so  rests 
on  him.  If,  however,  the  jury  are  satisfied  that  at  the  time  in  question 
the  accused  was  insane,  tliey  must  return  a  special  verdict  that  he  was 
guilty  of  the  act  but  was  insane  at  the  time  ;  and  the  judge  will  then  order 
him  to  be  kept  in  custody  as  a  criminal  lunatic  in  such  place  and  in  such 

*  As  to  the  power  of  justices  to  deal  with  persons  "mentally  deficient,"  see  3  &  4 
Geo.  V.  c.  28. 

2  E.  V.  Davis  (1881),  14  Cox,  563. 

»  Per  Parke,  B.,  in  R.  v.  Thomas  (1837),  7  C.  &  P.  at  p.  820. 

*  Seo  the  judgments  of  Parke,  B.,  in  R.  v.  Thomas  (1837),  7  C.  &  P.  at  pp.  818— 
820  ;  of  Darling,  J.,  in  R.  v.  Meade,  [1909]  1  K.  B.  at  pp.  897—900  ;;  of  Lord 
Birkenhead,  L.C..  in  B.  v.  Beard  (1920),  The  Time.s,  ilaich  Oth  ;  and  ante,  pp.  125, 
277.  See  also  R.  v.  Moare  (1852),  3  C.  &  K.  319  ;  R.  v.  Doody  ^1854:),  6  Cox, 
463  ;  but  there  are  contrary  rulings  in  R.  v.  Carroll  (1835),  7  C.  c&  P.  145  ;  R. 
V.  Meakin  (1836),  ib.,  297. 
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manner  iis  the  Court  shall  direct  till  His  Majesty's  pleasure  shall  be 
known. 1  It  sometimes  happens  that,  upon  arraigfinient,  the  accused 
appears  manifestly  to  be  insane  ;  when  this  is  so,  he  will  not  be  allowed  to 
plead  ;  the  question  as  to  his  sanity  will  have  to  be  tried  by  a  jury 
returned  insianter  for  that  purpose,  and,  if  he  be  found  to  be  insane,  the 
judge  will  order  him  to  be  detained  during  His  Majesty's  pleasure.^ 

A  person  who  is  admittedly  a  lunatic  can  both  sue  and  be 
sued  in  civil  actions,  whether  of  tort  or  contract.''  If  he  has 
not  been  found  a  lunatic  by  inquisition,  he  must  sue  by  his 
next  friend  ;  if  he  has  been  so  found,  then  by  his  committee,^ 
who  before  commencing  proceedings  must  obtain  the  sanc- 
tion of  the  Master  and  Judge  in  Lunacy.'  A  lunatic  defends 
an  action  by  his  committee  if  one  has  been  appointed,  unless 
the  interests  of  the  lunatic  and  committee  be  adverse ;  in 
other  cases  a  guardian  ad  litem  must  be  appointed. 

A  lunatic  can  bring  an  action  for  any  tort  committed 
against  him,  but  it  is  not  yet  settled  to  what  extent  he  is 
liable  for  torts  committed  by  him.  In  such  cases  as  trespass, 
where  the  intention  of  the  offender  is  quite  immaterial,  it 
is  obvious  that  a  lunatic  cannot  escape  liability.  It  has 
been  said,  too,  that  a  lunatic  is  liable  for  any  defamatory 
words  he  may  have  published  ;  ^  but  in  America  insanity  has 
been  held  to  be  a  defence  where  the  derangement  is  so  great 
and  notorious  that  the  lunatic's  words  would  produce  no 
effect  on  the  hearers.''  In  cases  where  the  intention  must 
go  with  the  act,  the  liability  of  a  lunatic  to  i)ay  damages 
would  probably  be  held  to  be  governed  by  principles  similar 
to  those  which  are  applied  in  criminal  cases.  Lunacy  would, 
however,  be  a  strong  ground  to  be  urged  in  mitigation  of 


>  46  .^  47  Vict.  c.  38,  s.  2  (1),  (2)  ;  and  see  47  &  48  Vict.  c.  fU,  ss.  ">,  16.  Evidence  of 
mental  deticiency  will  not  necessarily  entitle  a  jury  to  return  a  verdict  of  ''Guilty,  but 
insane  ; "  see  R.  v.  Alexandp.r  (I'JU),  lO'J  L.  T.  74.") ;  23  Cox,  f)()4. 

2  39  &  40  Geo.  III.  c.  94,  s.  2.  See  R.  v.  Pritchard  (1836),  7  C.  &  P.  303  ; 
R.  v.  Goode  (1837),  7  A.  &  E.  53G.  A  person  who  is  deaf  and  dumb  and  unable  to 
communicate  with  anybody  at  all  is  a  lunatic  for  this  purpose  :  R.  v.  Stafford 
Prison  {Governor),  [lU09j"2  K.  B.  81.  The  cost  of  maintenance  in  such  a  prison 
is  a  Crown  debt  and  recoverable  accordingly:   In  re  J.,  [19091  1  Ch.  574. 

a  Order  XVI.,  r.   17. 

*  Lord  Tmomhend  v.  Robins.  [1908]  I  Ch.  20]  ;    In  re  Hiuit,  [1906]  2  Ch.  295. 

5  Lunacy  Act,  1891  (.",4  &  55  Vict.  c.  65),  s.  27  (1)  ;  In  re  Hinchliffe.  {lS9b).  73 
L.  T.  .522  ;  and  see  Order  XXII.,  r.  \n,  cited  ante,  pp.  1377,  1378. 

6  See  the  remark.s  of  Kelly,  C.  B.,  in  Mordaunt  v.  Mordaunt  (1870),  39 
L.  J.  P.  &  M.  at  p.  .'>9. 

»  Dickinson  v.  Barber  (1812),  9  Tyng  (Mass.),  215,  218  ;  Teatffs  v.  Reed 
(1838),  4  Blackford  (Ind.),  463  ;    Gates  v.  Meredith  (1856),  7  Porter  (Ind.),  440. 
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As  in  the  case  of  infants,^  contracts  for  the  supply 
of  necessaries  to  a  hinatic  or  to  his  wife  and  family^ 
during  his  kmacy  differ  from  other  contracts.  He  is  Hable 
to  pay  a  reasonable  price  for  such  necessaries,  whether  or 
not  the  person  who  supplied  them  knew  at  the  time  they 
were  ordered  that  he  was  a  lunatic.^  The  authority  of  a 
wife  to  bind  her  husband  for  necessaries  is  the  same  whether 
he  be  a  lunatic  or  sane.'*  Moreover,  "if  a  person  finds 
necessaries  for  a  lunatic,  and  intends  to  be  repaid  for  so 
doing  and  to  constitute  a  debt  against  the  lunatic,  I  do  not 
doubt  that  the  law  implies  an  obligation  on  the  part  of  the 
lunatic's  estate  to  repay  the  amount  spent  on  such  neces- 
saries." ■'  To  be  necessaries  the  goods  must  be  suitable 
to  the  condition  in  life  of  the  lunatic  and  to  his  actual 
requirements  at  the  time  of  the  sale  and  delivery.^ 

As  to  all  contracts  other  than  those  for  the  supply  of 
necessaries,  the  rule  is  now  that  "when  a  person  enters 
into  a  contract  and  afterwards  alleges  that  he  was  so  insane 
at  the  time  that  he  did  not  know  what  he  was  doing,  and 
proves  the  allegation,  the  contract  is  as  binding  on  him  in 
every  respect,  whether  it  is  executory  or  executed,  as  if  he 
had  been  sane  when  he  made  it,  unless  he  can  prove  further 
that  the  person  with  whom  he  contracted  knew  him  to  be 
so  insane  as  not  to  be  capable  of  understanding  what  he  was 
about."  ' 

We  have  here  an  exception  to  the  rule  that  there  cannot  be  a  contract 
unless  the  minds  of  both  the  contractina;  parties  are  agreed  on  the  same 
thing  ;  for  in  the  case  of  lunacy  or  excessive  drunkenness  the  mind  of  one 
party  is  incapable  of  forming  an  agreement,  and  yet  the  contract  is  enforce- 
able, unless  it  can  be  shown  that  the  plaintiff  knew  that  the  defendant  was 


^  See  ante,  pp.  1370—1372. 

*  Read  v.  Legard  (1851),  6  Exch.  636  ;  and  see  Richardson  v.  Ihi  Bois  (1870), 
L.  R.  5  Q.  B.  51. 

3  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  2  ;  In  re  Rhodes  (1890), 
44  Ch.  D.  94  ;  Brockwell  v.  Bullock  (1889),  22  Q.  B.  D.  567.  The  costs  connected 
with  a  lunacy  commission  may  be  necessaries  :  W&nticorth  \.  Tubb  (1841),  1 
Y.  &  C.  (Ch.)  171. 

*  Richardson  v.   Du  Bois,  supra. 

«  Per  Lopes,  L.  J.,  in  7*  re  Rhodes  (1890),  44  Ch.  D.  at  p.  108  ;  and  seethe 
judgment  of  Lindley,  L.   J.,   il>.,  at  p.   107. 

«  oti  &  57  Vict    c.  71.  s.  2. 

'  Per  Lord  Esher,  M.  R.,  in  The  Imperial  Loan  Company  v.  Stone,  [1892] 
1  Q.  B.  at  p.  601. 
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insane  when  he  entered  into  the  contract.  It  is  not  enough  for  the  lunatic 
or  his  representative  to  prove  tliat  he  was  in  fact  insane  at  the  date  of  the 
contract. 

Thus,  in  MoUoii  v.  Camroux  ^  a  hinatic  purcliased  of  a  Hfe  assurance 
conii>any  certain  annuities,  and  paid  the  consideration  money  and  a  premium 
in  respect  thereof.  After  his  death  an  action  was  brought  for  recovery  of 
these  moneys  by  iiis  administratrix.  The  jury  found  by  a  special  verdict 
tliat  at  the  time  of  the  granting  of  the  annuities  and  payment  of  the  con- 
sidei-ation  money  the  intestate  was  a  lunatic  and  of  unsound  mind,  so  as  to 
be  incompetent  to  manage  his  affairs,  but  of  this  the  company  had  not,  at 
that  time,  any  knowledge,  and  that  the  transaction  took  place  in  the 
ordinary  course  of  business,  and  was  fair  and  bond  fide,  as  the  grantee 
appeared  to  the  company  to  be  of  sound  mind,  and  the  company  fully 
intended  to  pay  the  annuities.  It  was  held  that  the  contract  could  not  be 
set  aside  either  by  the  lunatic  or  by  anyone  claiming  under  him. 

An  action  will  lie  to  recover  money  paid  under  a  contract  made  by  a 
lunatic,  if  at  the  time  of  the  transaction  the  fact  of  the  plaintiff's 
insanity  was  known  to  the  defendant  ;  and  in  such  an  action  evidence 
will  be  admissible  of  the  plaintiff's  conduct  upon  various  occasions,  both 
before  and  after  the  transaction,  to  show  that  his  malady  was  such  as 
would  make  itself  apparent  to  the  defendant  when  the  parties  were  dealing 
together.- 

It  has  l^een  said  that  "  all  acts  done  during  a  lucid  interval  are  to  be 
considered  done  by  a  person  perfectly  capable  of  contracting,  managing, 
and  disposing  of  his  affairs  at  that  period,"  and  that  therefore  a  deed 
executed  by  a  lunatic  during  a  lucid  interval  will  bind  him.^  But  it 
is  now  decided,  that  a  person  once  found  lunatic  by  inquisition  cannot, 
while  the  inquisition  continues  in  force,  execute  a  deed  dealing  with  his 
property,  even  in  a  lucid  interval.     Such  a  deed  will  be  treated  as  void.-* 

A  contract  made  during  sanity  is  not  avoided  by  subsequent  insanity 
unless  it  thereby  becomes  impossible  of  performance.^ 

It  must  now  be  taken  as  settled  law  that  the  lunacy  of 
the  principal  determines  the  authority  of  his  agent. ^''  Hence, 
where  an  authority  given  to  an  agent  has,  without  his 
knowledge,  been  determined  by  the  death  or  lunacy  of  the 
principal,    and    subsequently   the  agent   has,  in  the  belief 

*  (U18),  4  Exch.  J7.  See  also  Price  v.  Berrington  (1851),  3  Mac.  &  G.  at 
p.  498  ;    and  Fo.cwell  v.  Van  Gndten  (18i)G),  13  Times  L.  R.  at  p.  309. 

2  Beavan  v.   M'Donnell  (18.-)4),   10  Exch.    184. 

»  Per  Sir  W.  Grant,  M.  R.,  in  Hall  v.  Warren  (1804),  9  V&s.  at  p.  010. 
See  Beverley's  Case  (1G03).  4  Rep.   l'2.5a. 

*  In  re  Walker,  [1900]  1  Gh.  ItJO.  He  can  apparently  make  a  valid  wiil  : 
see  ante,  p.    13H(i. 

*  Ball  V.  Warren,  nuprd.  As  to  contracts  of  marriage,  sec  Durham  v.  Durham 
(1885),  10  P.  D.  80. 

«  Dreio  V.  A'u/i/i  (1879),  4  Q.  B.  D.  fi(;i  :  l)uf  see  s.  47  of  the  Coiivevancing  Act, 
ISHI.  The  lunacy  of  a  husband,  however,  does  not  determine  the  authority  of  his 
wife  to  pledge  his  credit  for  necessaries  :  Read  v.  Legard  (1851),  6  E.xch.  636. 
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that  he  was  acting  in  pursuance  thereof,  made  a  contract  or 
transacted  some  business  with  another  person,  representing 
that,  in  so  doing,  he  was  acting  on  behalf  of  the  principal, 
the  agent  is  liable,  as  having  impliedly  warranted  the 
existence  of  the  authority  which  he  assumed  to  exercise. 

Thus,  in  Yonge  v.  Toynbee,^  a  firm  of  solicitors  were  instructed  by  a 
client  to  conduct  his  defence  to  an  action  which  was  then  threatened  and 
was  afterwards  commenced  against  him.  Before  the  commencement  of  the 
action  the  client  became,  and  was  certified  as  being,  of  unsound  mind.  In 
ignorance  of  his  unsoundness  of  mind,  and  of  his  having  been  so  certified, 
the  solicitors  entered  an  appearance  for  him  in  the  action,  and  delivered  a 
Defence,  and  other  interlocutory  proceedings  took  place  in  the  action.  But 
before  the  trial,  the  plaintiff's  solicitor  was  informed  that  the  defendant 
had  been  certified  as  being  of  unsound  mind.  The  Court  thereupon  ordered 
that  the  appearance  and  all  subsequent  proceedings  in  the  action  should  be 
struck  out,  and  that  the  solicitors  who  had  assumed  to  act  for  the  defendant 
should  be  ordered  personally  to  pay  the  plaintiff's  costs  of  the  action  up  to 
date,  on  the  ground  that  they  had  so  acted  without  authority,  and  had 
thereby  impliedly  warranted  that  they  had  authority.  ^ 

But  where  a  committee  is  authorised  by  the  Judge  in  Lunacy  to  carry  on 
a  lunatic's  business,  he  is  thereby  constituted  the  agent  of  the  lunatic  and 
consequently  cannot  be  made  personally  liable  on  any  contract  into  which 
he  may  enter  in  carrying  out  the  order  of  the  Court.^ 

The  effect  of  drunkenness  upon  capacity  to  contract  is 
now  in  law  much  the  same  as  the  effect  of  lunacy.  A  person 
who  has  contracted,  even  by  deed,^  whilst  so  intoxicated  as 
to  be  deprived  of  his  reason  and  therefore  not  to  know  the 
consequences  of  his  act,  may  successfully  dispute  his  liability 
in  respect  of  such  transaction,  particularly  if  the  other  con- 
tracting party  was  aware  of  his  condition.'* 

The  contract  of  a  man  too  drunk  to  know  what  he  is 
about  is  voidable  only,  not  void,  and  is  therefore  capable 
of  being  ratified  by  him  when  he  becomes  sober, ^  and  if  so 
ratified  will    bind  him  to  perform  it.     A  tradesman  who 

1  [1910]  1  K.  B.  215. 

2  PUmpton  V.  Burkinskaw,  [19081  2  K.  B.  572  ;  followed  in  In  re  E.  G.,  [19H] 
1  Ch.  927." 

s  Per  Sk  W.  Grant,  M.  R.,  in  Cooke  v.  Clayicorth  (1811),  18  Ves.  15,  16. 

«  Gore  V.  Gibson  (1815),  13  M.  &  W.  623,  which  "  was  no  doubt  rightly  decided, 
but  some  of  the  dicta  of  the  judges  cannot  be  supported  in  all  their  f-ulness  since 
the  decision  in  Molto^i  v.  Camrou.r>"  (ante,  p.  1388)  :  jjer  Pollock,  B.,  in 
Mattheivs  v.  Baxter  (1873),  L.  R.  8  Ex,  at  p.   131. 

"  Mattheios  v.   Baxter,  suprd. 
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supplies  a  drunken  man  with  goods  may  recover  the  price 
of  them,  if  the  party  keeps  them  when  he  hecomes  sober, 
and  by  section  2  of  the  Sale  of  Goods  Act,  1893,  a  drunken 
man  must  pay  a  reasonable  price  for  necessaries. 

A  state  of  partial  intoxication  merely — less  in  degree 
than  that  indicated  above — would  seem,  in  the  absence  of 
fraud  or  unfair  dealing,  to  afford  no  defence  to  an  action 
founded  upon  contract,  though  the  fact  that  a  man  took  an 
obligation  from  one  whom  he  knew  to  be  drunk  is  always 
some  evidence  of  fraud. 


Chapter    IV. 

EXECUTORS    AND    ADMINISTRATORS. 

Death  determines  all  criminal  responsibility  ;  ^  it  puts  an 
end  to  liability  for  most  torts  ;  it  leaves  miaffected,  as  a  rule, 
the  contractual  obligations  incurred  by  the  deceased. 

Under  some  systems  of  law  the  personality  of  the  deceased 
continues  after  his  death,  and  is  regarded  as  a  separate  legal 
entity.  Ha'reditas  defuncti  personam  sustinet.  This  is  not  yet 
so  in  England,  although  our  law  has  for  the  last  hundred 
years  or  more  been  gradually  approaching  a  somewhat 
similar  position.  We  do  not  adopt  the  fiction  by  which  a 
dead  man's  estate  is  regarded  as  a  legal  persona.  But  when 
any  question  arises  as  to  the  disposal  of  his  property,  real 
or  personal,  our  Courts  insist  upon  the  presence  of  a  "  legal 
representative  "  of  the  deceased.^ 

The  duties  of  such  representative  are  very  various.  In 
the  first  place,  he  must  bury  the  deceased ;  ^  next  he  must 
pay  the  funeral  and  testamentary  expenses,  then  realise  the 
estate  and  pay  the  debts  of  the  deceased  so  far  as  the 
proceeds  permit.  Lastly  the  surplus,  if  any,  he  must  divide 
according  to  the  directions  of  the  will  if  there  be  one,  or 
if  not,  according  to  the  rules  of  intestate  succession.  The 
succession  to  personal  property  upon  its  owner's  death  is 
governed  by  the  law  of  the  country  in  which  he  was  then 
domiciled  ;  but  succession  to  land  is  governed  by  the  law 
of  the  country  where  it  is  situated."' 

The  personal  representative  of  the  deceased  may  be  either 
an  executor  or  an  administrator.     The  person  named  in  a  will 

^  Suicide  is  theoretically  felony  ;  an  attempt  to  commit  suicide  is,  as  we  have 
seen  (afite,  pp.  309,  320,  note  5),  a  misdemeanour. 

*  See  Order  XVI I.,  rr.  2,  i. 

*  If  any  one  else  buries  the  deceased,  he  can  recover  the  reasonable  expenses  of 
the  funeral :  Ambrose  v.  Kerrison  (1851),  10  C.  B.  776 ;  and  see  ante,  pp.  16 
and  1364. 

*  But  see  24  &  25  Vict.  c.  114. 
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as  the  execntor  becomes  entitled,  from  the  moment  of  the 
(ieatli  of  the  testator,  to  all  his  personal  property,  which,  after 
payment  of  the  debts  of  the  deceased,  he  is  bound  to  apply 
according  to  the  directions  of  the  will.  And  now  by  the 
Land  Transfer  Act,  1807, ^a  testator's  freehold  estate  also  vests 
in  his  executor  on  his  death,  and  will  not  pass  to  his  heir  or 
devisee  without  the  assent  of  the  executor."  If,  as  is  usual, 
two  or  more  persons  be  named  as  executors,  any  one  of  them 
who  is  of  full  age  may,  as  a  rule,  perform  any  of  the  ordinary 
acts  of  administration  without  the  concurrence  of  the  others. 
Nevertheless,  in  any  legal  proceeding  concerning  the  estate 
of  a  deceased  person  all  executors  who  have  proved  the  will 
must  be  joined  as  parties  ;  ^  it  is  not  necessary  to  add  any  of 
the  persons  beneficially  interested  in  the  estate.^  Nor  is  it 
necessary  to  make  the  representative  of  a  deceased  executor 
a  party  to  an  action,  if  there  be  any  executor  surviving."^ 

If  however  a  person  dies  intestate,  it  is  necessary  to  apply 
to  the  Probate  Division  of  the  High  Court  of  Justice  to 
appoint  someone  to  administer  his  effects.^  Such  person  is 
called  an  administrator,  and  is  usually  the  wife,  the  child  or  a 
creditor  of  the  deceased.  He  has  when  appointed  the  same 
right  to,  and  power  over,  all  the  estate  of  the  intestate  as 
an  executor  would  have  had  if  there  had  been  a  will,  and 
this  right  and  power  relate  back  to  the  date  of  the  decease  of 
the  intestate  as  soon  as  the  administrator  is  duly  appointed. 

The  Court  caa  graut  administration  for  a  limited  time  or  purpose.'  If 
tlic  sole  executor  named  in  a  will  be  under  age,  oi;  if  the  next  of  kin  of  an 
intestate  entitled  to  letters  of  administration  be  under  age,  the  Court  will 
grant  letters  of  administration  to  someone  else  till  he  attains  the  age  of 
twenty-one  years;  this  is  called  udmlniitration  duran/e  minore  CBfate.  So 
if  the  executor  or  next  of  kin  should  be  out  of  the  realm  at  tlie  time  of  the 
decease  of  the  testator  or  intestate  and  there  is  no  prospect  of  his  speedy 
return,  the  Court  will  grant  a  limited  administration  durante  ahsenlid 
which  will  expire  immediately  on  the  return  of  such  execntor  or  next  of  kin. 

1  GO  &  Gl  Vict.  c.  65,  ss.  1—3. 
«  See  ante.  p.  1257. 

s  See  Lafrh  v.  Latch  (187.j),  L.  B.   10  Ch.  464. 
*  Order  XVI.,  r.  8. 

'^  In  re  UarrUon,  Smith  v.  Allen,  [1891]  2  Ch.  349  ;  and  see  In  re  Bowden. 
Andrew  v.  Cooper  (1890),  45  Ch.  D.  444  ;    Whiting  v.  De  Rntzcu  [1905]  1  Ch.  96. 

6  Bee,  however,  3*5  &  37  Vict.  c.  52  ;   38  &  39  Vict.  c.  27. 

7  See  20  k  21  Vict.  c.  77,  s.  73. 
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» 

And  if  the  executor  should  prove  the  will,  or  if  any  person  should  obtain 
letters  of  administration,  and  afterwards  go  to  reside  out  of  the  jurisdiction 
of  the  English  Courts,  the  Court  can  grant  administration  to  another  at  the 
end  of  a  year  from  the  death  of  the  testator  or  intestate.^  Again,  when 
a  suit  concerning  the  right  of  administration  is  pending  in  the  Probate 
Division  of  the  Higli  Court,  the  Court  may  appoint  au  administrator 
pendente  lite,  who  will  have  all  the  rights  and  powers  of  an  ordinary 
administrator,  except  the  right  of  distributing  the  residue  of  the  personal 
estate  ;  '^  and  the  administrator  so  appointed  may  receive  such  reasonable 
remuneration  for  his  trouble  as  the  Court  may  think  fit.^  So  if  the 
executor  named  in  a  will  renounces  probate,  or  dies  before  the  testator,  the 
Court  will  appoint  the  person  having  the  greatest  interest  in  the  effects, 
generally  the  residuary  legatee,  to  administer  the  estate  according  to  the 
directions  of  the  will ;  such  an  administration  is  termed  an  administration 
■cum  testamento  aymexo}  Where  letters  of  administration  have  been  granted, 
any  act  done  by  the  administrator  while  they  are  in  force  will  be  valid, 
although  they  may  be  afterwards  recalled  in  consequence  of  the  subsequent 
discovery  of  a  will.^ 

If  any  person  who  has  not  been  appointed  either  an  executor  or  an 
administrator  intermeddles  with  the  goods  of  the  testator,  or  does  any  other 
act  relating  to  the  office  of  executor,  he  thereby  becomes  an  executor  of  his 
own  wrong,  or,  as  it  is  called,  au  executor  de  son  tort.  Such  a  person'is 
liable  to  the  same  demands  from  the  creditors  of  the  deceased  as  if  he  had 
been  regularly  appointed  an  executor — but  only  to  the  amount  of  the 
assets  of  the  testator  which  have  come  to  his  hands. 

As  a  general  rule,  all  the  property  of  a  deceased  person 
passes  to  his  executor  at  the  moment  of  his  death,  to  his 
administrator  as  soon  as  one  is  appointed.  "  The  will 
becomes  operative  so  far  as  its  dispositions  of  personalty  are 
concerned  only  if  and  when  the  executor  assents  to  those 
dispositions."  ^  Among  such  property  will  be  included 
prima  facie  all  his  choses  in  action  and  all  his  contractual 
obligations,  but  not  as  a  rule  any  obligation  arising  out  of  a 
tort.  With  respect  to  nearly  every  action  of  tort  the 
maxim  actio  personalis  moritur  cum  persona  applies,  and  this 
is  so  whether  the  action  is  brought  in  the  Chancery  or 
King's  Bench  Division.''     Thus,  if  a  person  be  assaulted  or 

1  38  Geo.  III.  c.  87,  ss.  1—5,  extended  by  20  &  21  Vict.  c.  77,  s.  74  ;  21  &  22 
Vict.  c.  95,  s.   18. 

2  20  &  21  Vict.  0.  77,  s.  70  :  see  36  &  87  Vict.  c.  66,  s.  16  ;  l7i  re  Toleman, 
[1897]  1  Ch.  866. 

3  20  &  21  Vict.  c.  77,  s.  72. 

*  1   Williams'  Executors,   10th  ed.,  370. 

*  HewHun  V.  Shelley,  [1914]  2  Uh.  13. 

«  Per  Visct.  Haldane,  L.  C,  Attenborough  v.  Solomon,  [1913]  A.  C.  at  p.  82. 

'  Peek  V.  Guraey  (1873),  L.  R.  6  H.  L.  377  ;  Brydges  v.  Brydges  and  Wood,  [1909] 
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libelled  during  his  life,  no  action  for  such  a  wrong  can  be 
commenced  after  his  deatli,  and  the  converse  is  equally  true 
— if  the  deceased  himself  committed  an  assault  or  published 
a  libel,  his  representatives  cannot  be  sued  for  it  after  his 
death. 

There  are,  however,  the  following  exceptions.  We  will  deal  first  with 
the  cases  in  wliich  the  deceaBcd  person,  if  still  alive,  would  have  been 
plaintiff. 

(i.)  By  4  Edw.  III.  c.  7,  an  executor  can  sue  for  damage  done  to  the 
testator's  personal  estate,  and  by  a  later  statute  the  executor  of  an  executor 
can  do  so.^  Thus,  whenever  a  tort  has  been  committed  which  has 
depreciated  the  value  of  any  personal  property  of  the  deceased,  his  executor 
can  sue  for  and  recover  the  amount  of  such  depreciation,  but  not,  it  is  sub- 
mitted, any  collateral  damages  for  any  personal  affront  or  injury  done  to 
the  deceased  apart  from  the  damage  to  his  property.- 

(ii.)  By  the  Civil  Procedure  Act,  1833,^  an  executor  can  sue  for  a  wrong 
done  to  the  testator's  realty,  provided  the  damage  was  done  within  six 
months  before,  and  the  action  brought  within  one  year  after,  the  death. 

(iii.)  By  Lord  Campbell's  Fatal  Accidents  Act,  1846,*  when  a  person 
dies  through  the  act  or  neglect  of  another,  which,  if  he  had  not  died,  would 
entitle  him  to  sue  the  latter,  his  personal  representatives  may  within  twelve 
months  bring  an  action  for  damages  caused  by  such  death  to  the  parent, 
child,  wife  or  husband  of  the  deceased  for  their  benefit. 

(iv.)  By  the  Employers'  Liability  Act,  1880,^  where  under  that  Act  an 
employee  himself  could  have  claimed  if  the  injury  had  not  caused  death, 
his  executor  can  claim  in  his  stead.  Notice  of  the  accident  must  be  given 
within  six  weeks,  and  the  action  brought  within  twelve  months  after  the 
death. 

(v.)  Under  the  Workmen's  Compensation  Act,  1906,*'  the  "  dependants  " 
of  a  workman  who  has  been  killed  by  an  accident  arising  out  of  and  in  tlie 
course  of  his  employment  may  also  claim  compensation.  The  word 
"  dependants  "  is  defined  in  the  Act  as  including  "  such  of  the  members  of 
the  workman's  family  as  were  wholly  or  in  part  dependent  upon  the  earn- 
ings of  the  workman  at  the  time  of  his  death,  or  would  but  for  the 
incapacity  due  to  the  accident  have  been  so  dependent,  and  where  the 
workman,  being  the  parent  or  grandparent  of  an  illegitimate  child,  leaves 
such  a  child  so  dependent  upon  his  earnings,  or,  being  an  illegitimate 
child,  leaves  a  parent  or  grandparent  so  dej)endent  upon  his  earnings,  shall 
include  such  an  illegitimate  child  and  parent  or  grandparent  respectively." 


1  25  Edw.  III.  St.  5,  c.  5. 

2  Uatchard  v.  Mege  (1887),  18  Q.  B. 

3  3  &  4  Will.   IV.  c.   42,  s.   2. 
<  9  &.  10  Vict.  c.  93,  8.  2. 

5  43  L  44   Vict.  c.   42,  s.    1. 
c  6  Edw.  VII.  c.  58.  8.  13. 
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These  last  three  cases  are  not  so  much  exceptions  to  the  rule  as  instances 
of  rights  which  are  given  by  statute  by  reason  of  the  death  of  the  individual 
in  question. 

Next,  we  will  deal  with  those  cases  in  which,  if  still  alive,  the  deceased 
would  have  been  defendant. 

(i.)  Whenever  property  or  the  proceeds  of  property  belonging  to 
another  have  been  appropriated  by  the  deceased  wrongdoer,  and  added  to 
his  own  estate  or  moneys,  an  notion  lies  against  the  executor  of  the  wrong- 
doer; but  this  rule  is  limited  to  the  recovery  of  specific  acquisitions,  or 
their  value,  and  can  only  be  maintained  if  there  is  some  beneficial  property  or 
value  capable  of  being  measured,  followed  and  recovered.  Thus,  an  action 
will  lie  against  the  executor  in  respect  of  ore  wrongfully  dug  or  timber 
wrongfully  felled  by  the  testator,  but  not  for  an  assault,  or  for  ploughing 
up  a  meadow.^ 

(ii.)  By  3  &  4  Will.  IV.  c.  42,  s.  2,  an  action  may  be  brought  against 
the  executors  or  administrators  of  the  deceased  for  any  wrong  done  by 
him  in  respect  of  real  or  personal  property  '  of  the  plaintiff,  provided — 

(a)  the  injury  was   committed   within   six  calendar   months  of   the 

wrongdoer's  death  ;  and 

(b)  the  action  is  brought  within  six  months  of  the  appointment  of 

executors  or  administrators. 

We  proceed  to  discuss  the  effect  of  death  upon  the 
contracts  of  the  deceased.  A  contract  is  not  necessarily 
determined,  nor  is  a  vested  right  of  action  for  breach  of  con- 
tract abated,  by  the  death  of  either  party.  The  personal 
representative  of  that  party,  though  not  named  or  referred  to 
in  the  contract,  can  sue  or  be  sued  on  all  breaches  of  contract 
committed  in  the  lifetime  of  the  deceased.  He  can  also  sue  or 
be  sued  on  all  contracts  which  are  broken  after  the  death, 
unless  the  skill  or  taste  of  the  deceased  w^as  required  for  the 
performance  of  the  contract,  or  unless  it  was  expressly 
stipulated  that  it  should  be  performed  by  the  deceased 
himself,  or  unless  the  contract  was  expressly  limited  to  his 
lifetime.  In  all  other  cases  the  contract  survives  ;  and  the 
executor  will  be  liable  for  the  nou -performance  of  anything 
which  his  testator  had  contracted  to  do.  For  such  breaches 
of  contract,  however,  he  can  only  be  sued  as  executor,  and 
he  is  liable  only  to  the  extent  of  the  assets  which  have  come 

1  Bishop  of  Winchester  v.  Knight  (1717),  1  1'.  Wms.  406  ;  Phillips  v.  Homfrai/ 
(1883),  24  Ch.  D.  439  ;  Peek  v.  Gurney  (1873),  L.  E.  6  II.  L.  377  ;  In  re 
Duncan,  Terry  v.  Sweeting,  [1899]  1  Ch.  387. 

-  These  words  include  the  obstruction  of  ancient  lights  :  Jenhs  t.  CUfdon,  [189 ij 
1  Ch.  694. 
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into  his  hands,  though  the  |)]aintiff  can  obtain  a  judgment 
binding  future  assets  as  soon  as  they  come  into  the  hands  of 
the  executors.  ^ 

But  in  addition  to  this,  which  may  be  described  as  the 
derivative  Habihty  of  an  executor,  he  may  also  make  himself 
personally  liable  on  the  contracts  of  his  testator,  or  in  the 
course  of  administration  he  may,  necessarily  or  unnecessarily, 
enter  into  contracts  to  which  the  testator  w^as  never  a  party. 
On  such  contracts  the  executor  is  liable  to  the  full  extent, 
but,  if  he  has  acted  honestly,  the  Court  will  usually  permit 
him  to  recoup  himself  out  of  the  estate.  Either  an  executor 
or  an  administrator  may  compromise  any  claims  made  on 
behalf  of  or  against  the  estate  of  the  deceased.'^ 

If  a  party  contract  for  himself  and  his  executors  to  build  a  house,  aud  die 
before  it  is  completed,  the  executors  must  proceed  with  the  work:  else  they 
will  be  held  responsible  qud  executors  for  breach  of  contract.  If  they  thus 
proceed,  the  work  and  labour  will  be  done  by  them  as  executors,  they  may 
recover  for  it  as  executors,  aud  the  remuneration  thus  recovered  will  be 
assets  in  their  hands.^  But  executors  and  administrators  cannot  sue  or 
be  sued  on  executory  contracts  which  are  strictly  personal  to  the  deceased."* 
Thus,  an  action  for  breach  of  promise  of  marriage  will  not  survive  against 
the  personal  representative  unless  there  has  been  special  damage,  which 
must  be  to  the  property,  not  to  the  person,  of  the  promisee,  and  which 
must  have  been  in  the  contemplation  of  both  parties  at  the  time  of  making 
the  promise.  Even  then,  the  action  will  be  oulyfor  the  special,  not  for  the 
general,  damage.^  Conversely,  no  action  can  be  brought  by  the  personal 
representative  of  the  promisee." 

Again,  it  would  seem  that  "  all  contracts  for  personal  services  which  can 
be  performed  only  during  the  lifetime  of  the  party  contracting  are  subject 
to  the  implied  condition  that  he  shall  be  alive  to  perform  them  ;  and 
should  he  die,  his  executor  is  not  liable  to  an  action  for  the  breach  of 
contract  occasioned  by  his  death."" 

If,  however,  money  be  lent  to  or  received  by  an  executor  or  administrator, 
or  if  work  and  labour  be  performed  at  his  request,  or  goods  be  sold  and  deli- 
vered to  him,  he  will  be  held  to  have  C(mtracted  in  his  individual  character 
and  will  Ije  personally  liable.     So  if  an  executor  request  a  creditor  to  forbear 

'  This  is  therefore  called  a  judgment  quatido  acciderint. 
-  22  &  23  Vict.  c.  d'i,  ss.  27—29  •,  56  &  57  Vict.  c.  53,  s.  21. 
»  Marshall  v.  Broadhurst  (1831),  1  Cr.  &  J.  403,  400  ;    Crosthtoaite  v.  Gardner 
(I8.J2),  18  Q.  B.  640. 

*  Pulling  V.  G.  E.  Ry.  Co.  (1882),  9  Q.  B.  D.  110  ;  Phillips  v.  Homfray  (lb83;, 
24  Ch.    D.  439. 

»   J'iiihnj  V.  ('hlr,wyi\^m).2()  Q.  R.   1).  4!t4  ;    Quirh  v.  Tliomas,  [1916]  1  K.  I'..  .M6. 

•  Cham'bnrlaiu  v.    Williamson  (1814),   2  Maule  &  S.   408. 

'  Per  Pollock,  C.  B.,  in  Hall  v.  Wright  (1858),  E.  B.  &  E.  at  pp.  793,  794. 
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suinf?  him  iu  respect  of  a  debt  due  from  the  testator,  and  promise  to 
pay  interest  thereon,  such  promise  will  be  evidence  of  a  personal  contract 
between  the  executor  and  that  creditor.  To  make  him  liable  for  interest  as 
executor,  there  must  be  evidence  of  a  promise  by  the  testator  to  pay  interest 
so  long  as  the  debt  should  be  forborne.^  It  Avill  be  remembered  that,  before 
an  executor  or  administrator  can  be  sued  "upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,"  there  must  l)y  section  4  of  the  Statute 
of  Frauds  be  an  agreement  in  writing  signed  by  the  party  to  be  charged.- 
An  executor  has  no  authority  to  carry  on  the  business  of  the  deceased. 
Therefore,  unless  protected  therein  by  the  Court,  he  would  be  personally 
liable  for  debts  contracted  since  the  testator's  death,  if  assets  failed.^  If, 
however,  he  carries  on  the  business  with  the  consent  of  the  creditors,  he  is 
entitled  to  be  indemnified  in  priority  to  them  for  his  proper  expenses.* 
A  claim  by  or  against  an  executor  or  administrator  as  such  cannot  be 
joined  with  any  claim  by  or  against  him  personally,  unless  the  latter  claim 
is  alleged  to  arise  with  reference  to  the  estate  of  which  he  is  executor  or 
administrator.^ 

By  section  59  of  the  Conveyancing  Act,  1881,  any  covenant,  bond  or  oljliga- 
tion  under  seal  made  after  December  31st,  1881,  "though  not  expressed 
to  bind  the  heirs,  shall  operate  in  law  to  bind  the  heirs  and  real  estate, 
as  well  as  the  executors  and  administrators  and  personal  estate,  of  tke 
person  making  the  same,  as  if  heirs  were  expressed."  The  creditor  is 
not  bound,  however,  to  sue  both  the  real  and  personal  representatives  of 
the  deceased  obligor  ;  he  may  proceed  against  either  or  both.  But  if 
he  elect  to  proceed  against  the  real  estate,  and  the  deceased  debtor  by 
his  will  devised  it  away,  then  he  must  sue  both  the  personal  repre- 
sentative and  the  devisee  (or,  if  necessary,  the  devisee  of  such  devisee) 
in  one  action. ^ 

An  executor  cannot  maintain  an  action  for  a  debt  which  accrued  to  his 
testator,  and  for  which  he  might  have  sued  more  than  six  years  before  the 
issuing  of  the  writ.''  But,  under  the  equity  of  the  statute,  where  an 
action  has  been  commenced  within  the  period  of  limitation  and  the 
defendant  dies,  the  plaintiff  can  bring  a  new  action  against  the  executor  or 
administrator  within  a  reasonable  time,  although  the  time  limited  by  the 
statute  may  have  elapsed.^ 

Lastly,  we  will  briefly  state  how  pending  legal  proceedings 
are  affected  by  the  death  of  one  of  the  parties. 

In  criminal  cases  on  the  death  of  the  accused  the  pro- 
ceedings drop,  and  no  order  as  to  costs  can  be  made  either 

1  Bignell  v.  Uarpur  (1850),  4  Exch.  773,  775. 

-  See  ante,  pp.  697—700. 

»  In  re  Johnson  (1880),  15  Ch.  D.  5±8. 

*  Dowse  V.  Gorton,  [1891]  A.  0.  190. 

5  Order  XVIII.,  r.  5. 

«  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  ss.  2—4  ;   60  &  61  Vict.  c.  65,  ss.  1—3. 

'  21  Jac.  I.  c.   16,  s.  3  ;   Penny  v.  Brice  (1865),   18  C.  B.  N.   S.  393. 

^  iSwindell  v.  Bulkeley  (1886).  18  Q.  B.  D.  250. 

47—2 
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against  him  or  against  the  prosecutor.  The  death  of  the 
prosecutor,  on  the  other  hand,  does  not  affect  the  proceedings. 
The  rule  is  the  same  in  ^/^r/.s-Z-criminal  matters.  For  example, 
the  liability  of  the  putative  father  under  a  bastardy  order  is 
purely  personal ;  and  if  the  father  dies,  the  mother  has  no 
right  to  claim  a,ii;ainst  his  estate  either  arrears  or  future 
payments.^ 

In  civil  proceedings,  on  the  other  hand,  the  death  of  either 
the  plaintiff  or  defendant  does  not  cause  the  action  to  abate, 
if  the  right  of  action  survives.^  This  is  so,  whether  the 
action  be  of  contract  or  of  tort.  If,  however — as  is  the  case 
in  most  actions  of  tort — the  cause  of  action  does  not  survive 
the  death  of  either  ])arty,  it  depends  upon  the  stage  which 
the  action  has  reached  at  the  time  of  the  death  whether  the 
proceedings  can  be  continued  by  or  against  the  executor 
or  administrator.  If  either  party  dies  before  verdict,  the 
action  abates  and  each  party  must  bear  his  own  costs.  There 
will,  however,  be  "  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of 
fact  and  the  judgment,  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death."  ^  If  interlocutory 
judgment  be  signed  and  a  writ  of  inquiry  issue,  and  then 
plaintiff  die,  final  judgment  cannot  be  entered."*  If, 
however,  final  judgment  has  once  been  entered  in  the  plain- 
tiff's favour,  and  then  he  dies  and  the  defendant  appeals,  the 
action  will  not  abate ;  but  the  executors  or  administrators 
of  the  late  plaintiff'  may  appear  as  respondents  to  the  appeal 
and  sustain  the  judgment.'  So,  if  either  party  die  after 
final  judgment,  execution  can  issue  undei  Order  XLII., 
r.  28. 

'   In  re  Harrington,  [19081  2  Ch.  687. 

-  Order  XVII.,  r.   1. 

»  Order  XVII.,  r.  1  ;  Palmer  v.  Cohen  (1831),  2  B.  &  Ad.  966.  See,  however, 
]tr,j(hjfs  V.  Drydges  and  Wood,  [1909]  P.  187  ;  M.  v.  M.  (1910),  26  Times  L.  R. 
30.-.. 

*   S  &  9  Will.  III.  c.   11,  s.  6  ;   Ireland  v.   Chamjmeys  (1813),  4  Tauut.  884  ; 
an.l  <ee  Botcher  v.  Evam  (1885),  15  Q.  B.  D.  565. 
«    Tirijciw,,  T.  Grant  and  others  (1878),  4  C.  P.  D.  40. 


Chapter  V. 

BANKRUPTS. 

The  institution  of  bankruptcy  was  formerly  part  of  the 
law  merchant  of  Europe.  It  apparently  originated  in 
Italy,  and  was  speedily  adopted  in  France.  Its  introduction 
into  England  dates  from  the  reign  of  Henry  YIII.  The 
first  statute  on  the  subject  was  passed  in  1543.^  Originally 
bankruptcy  was  treated  as  a  crime;  even  now  *' what  the 
petitioner  seeks  by  his  petition  is  in  the  highest  degree 
penal  in  its  consequences.  It  amounts  to  loss  of  civil  status, 
carrying  with  it  grave  disqualifications."  - 

The  object  of  the  law  of  bankruptcy  is  two-fold  : — 

(a)  Firstly,  to  secure  the  equitable  division  of  the  debtor's 

assets  among  his  creditors— in  other  words,  to  protect 
the  creditors  from  one  another. 

(b)  Secondly,  to  protect  a  debtor  who  honourably  assists 

in  such  division  from  future  claims,  so  that  he  may 
start  life  anew,  freed  from  antecedent  liability. 

But  the  Legislature  has  made  careful  provision  to  secure 
that  the  discharge  of  a  debtor  from  his  liabilities  should  not 
be  sought  or  used  fraudulently,  that  no  secret  arrangements 
should  be  made  by  the  debtor  with  one  creditor  to  the 
prejudice  of  the  others,  and  that  secured  creditors  should  not 
be  deprived  of  the  full  benefit  of  their  securities. 

It  is  impossible  in  this  work  to  deal  in  more  than  the 
barest  outline  with  our  present  law  of  bankruptcy.  Nearly 
the  whole  of  it  will  be  found  codified  in  the  Act  of  1914.' 
There  are,  however,  still  in  force  certain  rules  of  practice  and 
administration  which  are  not  contained  in  that  statute. 


1  34  &  35  Hen.   VIII.  c.  4. 

2  Per  MoultoD,  L.  J.,  in  In  re  A  Debtor,  [1910]  2  K.  B.  at  p.  66. 

3  4  dc  ;")  Geo.  V.  c.  59.     In  the  rest  of  this  chapter,  references  to  sections,  no  Act 
being  specified,  are  references  to  this  Act. 
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The  Courts  which  now  have  .jiirisdictioii  in  l)ankrnptey  are 
the  King's  Bench  Division  of  the  High  Court  of  Justice  ^  and 
the  provincial  county  courts.-'  They  have  power  to  adjudi- 
cate a  dehtor  bankrupt,  to  distribute  his  estate  among  his 
creditors  and  then  to  discharge  him  from  all  future  liability 
for  the  dei)ts  due  to  such  creditors.  Generally  any  man 
or  woman,  who  is  within  the  jurisdiction  of  any  one  of 
these  Courts,  can  be  made  a  bankrupt  if  he  or  she  owes 
a  personal  debt  of  i'oO  or  more  for  which  an  action  will  lie  in  a 
Court  of  law,  and  which  he  or  she  cannot,  or  will  not,  pay. 
So  far  as  liability  to  be  made  bankrupt  is  concerned  there  is 
no  longer,  except  in  the  case  of  married  women,^  any 
distinction  betw^een  traders  and  non-traders. 

Every  married  womau  who  carries  on  a  trade  or  business,  whether 
separately  from  her  husband  or  not,  is  subject  to  the  bankruptcy  laws  in 
the  same  way  as  if  she  were  unmarried."*  She  can  be  made  a  l)ankrupt  in 
respect  of  her  separate  trading,  althougli  she  has  sold  her  business,  so  long 
as  any  of  her  trade  liabilities  remain  undischarged.'' 

An  infant  cannot  be  made  a  bankrupt,  unless  possibly  for  debts  incurred 
for  necessaries."  "  There  is  nothing  illegal  or  improper  in  an  infant's 
carrying  on  a  trade,"  but  he  cannot  present  a  petition  against  himself. 
He  caimot  be  made  bankrupt  on  the  petition  of  persons  who  have  suppUed 
him  with  goods  on  credit  for  trade  purposes.'  Where,  however,  an  infant 
falsely  represented  himself  to  be  of  full  age,  and  became  bankrupt  on 
attaining  full  age,  it  was  held  that  the  creditor  might  prove  his  debt  in 
the  bankrujttcy.^  If  an  action  is  brought  against  a  firm,  one  member 
of  which  is  an  infant,  for  goods  supplied  to  the  firm,  judgment  cannot  be 
i-ecovered  against  the  firm  simply  :  nor  can  a  receiving  order  be  made 
against  the  firm  simply.  Both  a  judgment  and  a  receiving  order  must  be 
made  against  the  members  of  the  firm  "  other  than  the  infant  partner."* 
A  lunatic,  on  the  other  hand,  can  be  made  a  bankrupt.^'' 

A  foreigner  will  not  be  liable  to  bankruptcy  proceedings  in  England 
unless  "  at  the  time  when  any  act  of  bankruptcy  was  done  or  suffered  by 
him  he — 

>  See  ante,  pp.  I0IU--IOI1-'. 

»  See  ante,  p.  l(i.S2. 

'  Married  Women's  PropexLy  Act,  1882  (15  &  i6  Vict.  c.  75),  s.  1  (5). 

*  See  s.  126  (.1)  and  ii/itr,  p.  IHtu;  ;  and  In  rr  AHm.  Ex  parte  Shaw.  rii.»l.")j  1   K.  B. 

2«.=;. 

•  In  re  Dagnall,  [1896]  2  Q.  B.  407. 

•  In  ra  Soltyhoff,  [1891]  1  Q.  B.  413  ;  and  see  R.  v.  WiUon  (1879),  5  Q.  B.  D. 
2b,  ante,  p.  V.Wi. 

'  Ex  parte  Jones.  In  re  Jonet  (1881),  18  Ch.  D.    Hi9,  121. 

*  Ex  parte  Unity  Banking  Atiociation  (1858),  3  De  G.  &  J.  63.  At  common  law 
it  was  otherwise  :    se<;  Bartlett  v.  Wells  (1862),  1  B.  &  S.  836. 

'■'  See  r.'<rrll  oihI  Clir'istvKis  \.  linuichi, ,1, p.  'ISlMj   A.  V..  fid?. 
^  In  re  Farnham,  [1895]  2  Ch.  799. 
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(a)  was  personally  present  in  England  ;  or 

(b)  ordinarily  resided  or  had  a  place  of  residence  in  England  ;  or 

(c)  was  carrying  on  business  in  England  personally  or  by  means 
of  an  agent  or  manager  :  or 

(d)  has  been  a  member  of  a  firm  or  partnership  which  carried  on 
business  in  England." 

Further,  he  must  be  domiciled  in  England  ;  or  within  a  year  before  the 
presentation  of  the  bankruptcy  petition  have  ordinarily  resided  or  had  a 
dwelling-house  or  place  of  business  in  England  ;  or  within  that  period  have 
carried  on  business  in  England  personally  or  by  an  agent  or  manager,  and 
not  be  domiciled  in  Scotland  or  Ireland  ;  or  within  the  said  period  have 
been  a  member  of  a  firm  or  partnership  which  has  carried  on  business  in 
England  and  whose  principal  place  of  business  is  not  in  Scotland  or 
Ireland.^ 

The  first  step  in  any  bankruptcy  proceeding  is  to  present 
a  banlimptcy  petition  against  tlie  debtor.  This  may  be 
done  by  the  debtor  himself  or  by  a  creditor  or  creditors, 
the  amount  of  whose  debts  is  at  least  _4'50.  The  petition 
must  be  based  upon  an  act  of  bankruptcy  which  has  been 
committed  within  three  months  before  its  presentation.- 
It  must  be  presented  in  the  King's  Bench  Division  of  the 
High  Court,  if  the  debtor  has  been  resident  in  the  London 
Bankruptcy  District,^  or  is  resident  abroad,  or  cannot  be 
found.  In  any  other  case  it  must  be  presented  in  the 
county  court  of  the  district  where  the  debtor  has  resided  or 
carried  on  business  for  the  last  six  months  or  for  the  longest 
period  out  of  the  last  six  months. 

A  debtor  may  commit  an  "act  of  bankruptcy"  in  eight 
different  ways  :—  ^ 

(i.)  If  in  England  or  elsewhere  he  makes  a  conveyance  or  assignment  of 
his  property  to  a  trustee  or  trustees  for  the  benefit  of  his  creditors 
generally. 

(ii.)  If  in  England  or  elsewhere  he  makes  a  fraudulent  conveyance,  gift, 
delivery  or  transfer  of  his  property  or  of  any  part  thereof. 

(iii.)  If  in  England  or  elsewhere  he  makes  any  conveyance  or  transfer  of 
his  property  or  any  part  thereof,  or  creates  any  charge  thereon  which  would 
under  any  Bankruptcy  xlct  be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt. 

1  Ss.  1  (2)  and  4  (1)  (.l): 

2  The  bankruptcy  commences  at  the  actual  time  of  day  when  the  act  of  bank- 
ruptcy is  committed  :  s.  37  (I)  :  //(  re  Humjui.-:,  Ex  puree  White,  [1908]   li  K.  B.  830. 

3  This  area  is  defined  in  s.  99. 
*  S.  1  (1). 
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(iv.)  If  with  intent  to  defeat  or  delay  his  creditors  he  departs  out  of 
Entrlaiid  or  lieiug  out  of  En<i:land  remains  out  of  Enfi:land.  or  departs  from 
liis  dwelling  house  or  otherwise  absents  himself  or  beirins  to  "  keep  house."' 

(v.)  If  execution  against  him  has  been  levied  by  seizure  of  his  goods 
under  process  iu  an  action  in  any  Court  or  in  any  civil  proceeding  in  tlie 
High  Court  and  the  goods  have  either  been  sold  or  held  by  the  sheriflt'for 
twenty -one  days.^ 

(vi.)  If  he  files  in  the  Court  a  declaration  of  his  inability  to  pay  his 
debts  or  presents  a  bankruptcy  petition  against  himself. 

(vii.)  If  a  creditor  obtains  final  judgment  against  him  for  any  amount 
and,  execution  not  having  l)een  stayed,  serves  upon  him  a  "  bankruptcy 
notice,"  i.e.,  a  notice  requiring  him  to  pay  the  judgment  debt  or  to  secure 
or  compound  for  it,  and  within  seven  days  after  service  -  he  neither  com- 
plies with  the  notice  nor  satisfies  the  Court  that  he  has  a  counterclaim  or 
set-off,  equal  to  or  exceeding  the  amount  of  the  judgment  debt,  which  could 
not  have  been  set  up  in  the  action. 

(viii.)  If  he  gives  notice  to  any  of  his  creditors  that  he  has  suspended  or 
is  about  to  suspend  payment  of  his  debts. 

Unless  the  debtor  successfully  disputes  (i.)  the  act  of 
hankruptc}'  upon  which  the  petition  is  based,  or  (ii.)  the 
debt,^  or  (iii.)  the  jurisdiction  of  the  Court,  a  receiving 
order  will  be  made  upon  the  hearing  of  the  petition  ;  other- 
wise, the  petition  will  be  dismissed. 

The  receiving  order  does  not  make  the  debtor  a  bankrupt, 
and,  indeed,  it  is  not  necessarily  followed  by  an  order  of  the 
Court  adjudging  the  debtor  to  be  bankrupt.  But  as  soon  as 
a  receiving  order  is  made  by  the  registrar,  the  duties  of  the 
official  receiver  commence.''  He  becomes  at  once  iritrrim 
receiver  of  the  bankrupt's  ])roperty.  It  is  his  duty  at  once 
to  call  upon  the  debtor  to  prepare  a  "  statement  of  affairs," 
w  liich  is  submitted  to  the  creditors.  The  official  receiver 
tests  the  accuracy  of  this  statement  and  investigates  all  other 
matters  that  come  to  his  knowledge  affecting  the  estate ;  he 
conducts  the  public  examination  of  the  debtor  before  the 
registrar.     He  then  calls  a  meeting  of  the  creditors,  at  which 


'  If  interpleader  proceedings  are  taken,  the  time  occupied  in  disposing  of  the 
qunstioDS  raised  in  them  is  not  included. 

*  If  service  is  effected  abroiid,  the  Court  may  fix  any  other  period  for  com- 
plying with  the  notice. 

'  I'roceeedings  are  stayed  until  the  debt  is  established  :  s.  •"<  (.5)  ;  J/i  /v  fiftifri/. 
[i;tlO]  1  K.  B.  f<-'5. 

*  As  to  this  officer,  see  ante,  p.  ]ol2.  Another  effect  of  a  receiving  order  is  that 
all  dealings  with  the  bankrupt,  even  bond  fide  and  without  knowledge  of  the  order, 
cease  to  be  prot«}Cted. 
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a  resolution  may  be  carried  to  the  effect  that  the  debtor  be 
adjudicated  a  bankrupt. 

An  adjudication  order  must  be  made,  if  the  creditors  at 
their  meeting  pass  such  a  resohition,  or  if  they  pass  no  reso- 
hition  at  all,  or  if  they  do  not  meet/  The  order  may  be 
made,  if  the  debtor  fails  to  prepare  a  statement  of  affairs 
within  seven  days  from  the  date  of  the  receiving  order  or 
within  such  further  time  as  may  be  allowed,  or  generally 
whenever  in  the  opinion  of  the  Court  it  ought  to  be  made.'^ 
A  decree  of  a  competent  Court  declaring  a  debtor  to  be 
bankrupt  is  a  judgment  in  rem  affecting  his  status  ;  it  will 
be  recognised  and  accepted  by  all  Courts  in  England  and 
Wales  and  the  colonies. 

At  a  meeting  of  the  creditors,  it  often  happens  that  some  composition 
or  scheme  of  arrangement  is  proposed  by  the  debtor  or  his  friends.  If 
such  a  scheme  be  carried  at  the  meeting,  it  must  be  submitted  to  the 
Court,  and  if  accepted,  the  debtor  will  not  be  made  a  bankrupt,  or  if  aji 
adjudication  order  has  been  made,  it  will  be  annulled.^  If,  however,  the 
scheme,  though  accepted  by  the  creditors,  be  subsequently  rejected  by  the 
Court,  an  adjudication  order  must  be  made.  An  adjudication  order  will 
also  be  annulled,  if  in  the  opinion  of  the  Coui't  it  ought  never  to  have  been 
made,  or  if  the  debts  are  paid  in  full,  that  is,  paid  in  cash  to  the  amount 
of  20s.  in  the  pound.'* 

If  a  friend  of  the  bankrupt  buys  up  the  debts  for  less  than  their  nominal 
value  and  is  repaid  his  price  in  full  Ijy  the  debtor,  this  will  not  be  payment 
in  full.5 

As  soon  as  an  adjudication  order  has  been  made,  a  trustee 
of  the  bankrupt's  estate  is  appointed  by  a  resolution  of  the 
creditors.  Such  resolution  must  be  passed  by  a  majority  in 
value  of  the  creditors  present  at  the  meeting.  x\t  the  same 
time  not  more  than  five,  nor  less  than  three,  creditors  may  be 
appointed  to  act  as  a  committee  of  inspection,  to  assist  the 
trustee  in  the  realisation  and  distribution  of  the  assets.''  The 
appointment  of  the  trustee  and  of  the  committee  of  inspection, 
if  any,  must  be  sanctioned  by  the  Board   of  Trade.      Until 

1  S.  18. 

2  S.  u. 

3  Ss.  16.  21. 

*  In  re  Keet,  [1905]  2  K.  B.  666. 
5  In  re  Burnett  (1894),  1  Mans.  89. 
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a  trustee  is  appointed  or  during  any  vacancy  in  the  office,  the 
official  receiver  acts  as  trustee.^ 

Immediately  upon  the  appointment  of  a  trustee  all  the 
property  of  the  bankrupt,  whether  at  home  or  abroad,  which 
is  by  law  divisible  amongst  his  creditors,  passes  to  the  trustee, 
whose  title  to  it  will  thenceforward  be  recognised  by  every 
Court  in  the  British  dominions.  And  it  is  the  duty  of  the 
bankrupt  at  once  to  disclose  and  hand  over  to  his  trustee  all 
such  property.'  If  he  omits  either  to  disclose  or  to  hand  over 
to  his  trustee  any  portion  of  such  property  with  intent  to 
defraud  his  creditors,  the  bankrupt  is  guilty  of  a  misde- 
meanour ;  and  the  burden  of  proving  that  such  an  omission 
was  not  fraudulent  rests  upon  the  bankrupt.^  The  phrase 
"  property  divisible  amongst  his  creditors,"  roughly  speaking, 
includes  all  his  movable  property,  wherever  situated,  all  his 
land  within  the  British  dominions,  and  most  of  his  "  things 
in  action."  It  does  not  include  property  which  he  holds  as 
trustee,  nor  property  the  title  to  which  he  lost  by  his 
adjudication,^  nor  tools,  wearing  apparel  and  bedding  of 
himself  and  family  to  a  value  not  exceeding  4'20.  But  it 
may  include  property  which  does  not  belong  to  him,  if  he  has 
possession  of  it  under  such  circumstances  that  he  is  the 
"  reputed  ow^ner  "  of  it.* 

Questions  of  some  difficulty  have  olteu  arisen  as  to  what  '"  things  in 
action  "  pass  to  the  trustee  on  a  bankruptcy.-'  Xearly  every  claim  arising 
out  of  a  breach  of  contract,  even  for  unliquidated  damages,  passes  to  the 
trustee  in  l>ankruptcy  and  can  be  sold  by  liim,^'  and  so  can  a  right  to  be 
relieved  against  forfeiture  of  a  lease  for  non-payment  of  rent ; "  but  a 
right  of  action  for  any  personal  wrong,  such  as  a  trespass  to  his  person  or 
his  land,  or  a  right  of  action  lor  Ubel  or  slander,  remains  in  the  bankrupt. 
In  sliort,  no  right  of  action  passes  to  a  trustee  in  bankruptcy  where  the 
damages  are  to  be  estimated  by  immediate  reference  to  pain  felt  by  the 
bankrupt  in  respect  of  his  Ijod}-,  mind  or  character,  and  without  immediate 
reference  to  his  rights  orpr((pertv.' 

»  Ss.  19,  2<i. 

a  S.  22. 

'  See  ante,  pp.  877,  379. 

*  S.  38.     See  In  re  .\eal,  [1914]  2  K.  B.  9|(i. 

«  S.  48  (6)  ;  Boaler  v.  Pmoer,  [1910]  2  K.  B.  229  ;  and  see  Colonial  Dank  v, 
WIniinrii  (l.SSCj.  11  .Spi).  (Jas.  426.  an<l  ante.  p.  784. 

«  Ogdem  v.  Weinberg  (19u6),  95  L.  T,  567  ;  but  sec  Bailerj  v.  Thurston  d)'  Co., 
[1903]  1  K.  B.  137. 

'  Hovard  v.  Fonxhawe,  [1895]  2  Oh.  581. 

»  See  Beckham  v.  ffrake  (1849),  2  H.  L.  Gas.  at  p.  639. 
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If  consequential  damage  to  the  personal  estate  follows  from  the  injury 
to  the  person,  it  may  be  so  dependent  upon  the  personal  injury,  which  is 
the  primary  cause  of  action,  that  no  right  to  maintain  a  separate  action  in 
respect  of  such  consequential  damage  will  pass  to  the  trustee.  Moreover, 
the  primary  cause  of  action  being  personal,  the  right  to  maintain  it  would 
die  with  the  bankrupt. 

There  are  a  few  contracts  as  to  which  the  right  of  action  does  not  pass 
to  the  trustee,  such  as  a  promise  of  marriage  or  other  contract  of  a  purely 
personal  character.  The  rights  of  the  bankrupt  under  all  other  contracts 
pass  to  his  trustee  in  bankruptcy.  If  they  be  profitable,  the  trustee  will 
see  that  they  are  duly  performed  and  the  proceeds  paid  into  the  estate  ; 
e.g.,  he  may  complete  a  building  contract  or  carry  on  the  debtor's  trade,  if 
he  thinks  that  it  will  be  to  the  interest  of  the  creditors  that  he  should  do 
so.  But  if  in  the  opinion  of  the  trustee  the  contract  is  an  uaprotitable 
one,  he  may,  as  a  rule,  repudiate  it,  leaving  the  other  party  to  prove  in 
the  bankruptcy  for  damages  for  its  non- performance. 

If,  however,  other  persons  entered  into  the  contract  jointly  with  the 
bankrupt,  these  other  persons  may  sue  or  be  sued  on  the  contract  without 
the  bankrupt  being  made  a  party  to  the  action.^  Xor  does  the  bankruptcy 
of  one  party  to  a  contract  necessarily  deprive  the  other  party  of  his  right, 
if  any,  to  rescind  the  contract.  Thus,  where  a  buyer  obtained  goods  und-er 
a  contract  of  sale  by  false  representations  and  then  was  adjudicated 
bankrupt,  it  was  held  that  the  seller  was  nevertheless  entitled  to  disaffirm 
the  contract  and  resume  possession  of  the  goods.- 

When  a  trustee  in  bankruptcy  brings  an  action  to  recover  any  debt  or 
other  property  belonging  to  his  debtor,  he  sues  in  his  own  name,  stating 
explicitly  that  he  claims  as  "  trustee  under  the  bankruptcy  of  A.  B."  • 
He  camiot  in  such  an  action  join  any  claim  which  he  makes  in  his  own 
right.*  He  may  compromise  such  an  action  with  the  consent  of  the 
committee  of  inspection,  if  there  be  one ;  if  there  be  no  such  committee 
the  Board  of  Trade  must  consent  to  the  compromise.^ 

It  is  the  duty  of  the  trustee  to  get  in  all  the  assets 
of  the  bankrupt — bringing  actions,  when  necessary,  to 
recover  them — and  then  to  divide  the  assets  rateably 
among  those  creditors  who  have  proved  their  debts  in  the 
bankruptcy.  There  are,  however,  a  few  classes  of  debts 
which  are  entitled  to  priority.*^  Not  all  the  debts  of  a 
bankrupt    are  provable    in    his   bankruptcy ;    for   instance, 

1  S.  118  ;  and  see  ante,  pp.  1143,  1144. 

*  In  re  Eastgate.  Ex  parte  Ward,  [1905]  1  K.  B.  465  ;  Tiliey  v.  Bowman, 
[1910J  1  K.  B.  745. 

'  E.   S.  C,  Appendix  A,  Part  III.,  s.  VII. 
■»  Order  XVIII.,  r.  3. 

*  In  re  Pilling,  Ex  parte  Salaman,  [1906]  2  K.  B.  644  ;  and  see  ss.  20  (10), 
56  (7). 

"  Ss.  33—35. 
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debts  the  value  of  wliieh  is  incapable  of  beinj^^  fairly  esti- 
mated, or  demands  in  the  nature  of  unlicjuidated  damages 
which  arise  otherwise  than  under  a  contract  or  breach 
of  trust/  are  not  provable.  A  secured  creditor — that  is,  a 
person  who  holds  a  mortgage,  charge  or  lien  on  any  pro- 
perty of  the  debtor  as  security  for  a  debt  due  to  him  from  the 
debtor  - — cannot  prove  in  the  bankruptcy  for  the  whole  of  his 
debt  and  at  the  same  time  retain  his  security.  He  may,  if  he 
thinks  fit,  realise  his  security  or  put  a  value  upon  it  and  prove 
for  the  balance  of  his  debt  after  deducting  the  proceeds  of  the 
realisation  or  the  value  which  he  has  put  upon  it.  The 
trustee  is,  of  course,  not  l)ound  to  accept  the  value  put  upon 
it  by  the  creditor.  He  may,  however,  if  he  wishes,  buy  it 
at  that  value.  Or  the  secured  creditor  may  either  hand  over 
his  security  to  the  trustee  and  prove  in  the  bankruptcy  for 
his  whole  debt,  or  he  may  retain  his  security  and  not  prove 
at  all.  In  no  event,  however,  can  any  creditor  receive  more 
than  20.S.  in  the  pound  and  such  interest  as  is  allowed  by 
the  Act.' 

As  soon  as  the  trustee  has  distributed  the  assets  among  the 
creditors  who  have  proved  in  the  bankruptcy,  the  bankrupt 
usually  applies  for  his  discharge.  He  can,  indeed,  do  so  at 
any  time  after  the  making  of  the  adjudication  order. ^  The 
Court  may  either 

(i.)  grant  the  discharge  absolutely  ;  or 

(ii.)  grant  it  but  suspend  its  operation  for  a  period;  ^  or 

(iii.)  grant  it  but  suspend  its  operation  until  a  certain  sum 
in  the  pound  has  been  paid  ; ''  or 

(iv.)  grant  it  upon  condition  that  the  bankrupt  shall  have 
judgment  entered  up  against  him  for  a  certain  amount  to  be 
discharged  out  of  his  future  assets  ; "  or 

(v.)  refuse  the  discharge  altogether." 

1  S.  HO. 

=*  S.  1(37  ;  and  see  In  re  Pairxon.  [1917]  2  K.  H.  r.L'7. 

»  Sched.  II.,  rr.  10—18. 

*  S.  2(1(1). 

*  In  'Certain  cases,  for  at  least  two  years,  as  in  Jit  re  Shaiv,  [1917]  2  K.  B.  7:?4. 
'  In  certain  cases,  until  10».  in  the  iiound  is  paid  :  see  s.  2(>  (2). 

'  E.xecntinii  cannot  is.sue  without  the  leave  of  the  Court. 
Tlir  disfhaige  may  be  granted  subject  to  sospeusion  and  to  conditions  ;    but 
tlie   .sns|iensinn   can  only   be  as  to  amount  or  time,   not  both  :     //i  re    Walmsley 
(1908),  98  L.  T.  55. 
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An  order  of  discharge  releases  the  bankrupt  from  all  debts 
provable  in  his  bankruptcy ;  ^  and  unless  there  be  a  new  con- 
sideration, a  discharged  bankrupt  cannot  make  a  binding 
promise  to  pay  the  debts  from  which  he  has  thus  been 
released.'^  But  an  order  of  discharge  does  not  release  the 
bankrupt  from  any  debt  on  a  recognisance  or  Crown  debt  or 
debt  due  in  respect  of  a  revenue  ofience  or  on  a  bail  bond 
relating  to  revenue  offences,  or  from  any  debt  or  liability 
incurred  by  fraud  or  fraudulent  breach  of  trust,  or  from  any 
debt  whereof  he  obtained  forbearance  by  fraud.  Nor  does 
it  release  him  from  any  liability  under  a  judgment  in  an 
action  for  seduction  or  under  an  affiliation  order  or  under 
a  judgment  in  a  matrimonial  cause,  unless  the  Court  expressly 
so  orders.-^ 

It  only  remains  to  add  a  few  words  as  to  the  status  of 
a  bankrupt  who  has  not  yet  applied  for,  or  who  has  failed  to 
obtain,  an  order  of  discharge.  If  such  a  bankrupt  "  eitlfer 
alone  or  jointly  with  any  other  person  obtains  credit  to  the 
extent  of  ten  pounds  or  upwards  from  any  person  without 
informing  that  person  that  he  is  an  undischarged  bankrupt, 
or  engages  in  any  trade  or  business  under  a  name  other 
than  that  under  w^hich  he  was  adjudicated  bankrupt  without 
disclosing  to  all  persons  with  whom  he  enters  into  any 
business  transaction  the  name  under  which  he  was  adjudi- 
cated bankrupt,  he  is  guilty  of  a  misdemeanour."  ^  An  undis- 
charged bankrupt  may,  however,  contract  for  his  own  work 
and  labour,  and  recover  money  w^hich  he  thus  earns,  as  well 
as  for  materials  incident  and  necessary  to  such  work.'^  In 
doubtful  cases  the  burden  will  be  upon  the  bankrupt  to  prove 
that  the  money  sought  to  be  recovered  does  not  pass  to  the 
trustee. 

So  if  a  personal  tort  be  committed  against  an  undischarged 
bankrupt,  he  can  sue  for  and  recover  damages  and  expend 

i  S.  28  (2). 

-  See   Heathpr  v.    Webb   (1876),   2   C.   P.   D.    1  ;    E.c  parte  Barrow  (1881),   18 
Ch.  D.  464. 
3  S.  28  (1). 

*  S.  1 55 

*  But  see  Emden  v.  Carte  (1881),  17  Ch.  D.  169,  768  ;  E.c  parte  Vine,  In  re- 
Wilson  (1878),  8  Ch.  D.  364. 
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them  in  the  maintenance  of  himself  and  his  family.  The 
trustee  cannot  intercept  such  damages,  though,  if  the  bank- 
rupt invests  them  in  the  purchase  of  property,  the  trustee 
may  perhaps  be  entitled  to  the  property.^  The  defendant  in 
such  an  action  is  not  entitled  to  claim  security  for  costs — at 
all  events,  not  on  the  ground  merely  that  the  plaintiff  is  an 
undischarged  bankrupt.'  On  the  other  hand,  if  an  undis- 
charged banki'upt  commits  a  tort,  he  is  personally  liable  in 
damages,  and  his  bankruptcy  will  afford  him  no  defence. 

^  Ex  parte  Vive,  suprd. 

»   Rhodes  v.   Dawson  (]886),   16   Q.   B.   D.   548  ;   Cook  v.    Whellock   (1890),  24 
D.  B.  D.  6f-8. 


Chapter  VI. 

CORPORATIONS. 

So  far  we  have  dealt  with  human  beings  who  actually  live 
and  die.  But  the  law  also  recognises  certain  artificial  entities 
and  treats  them  as  persons,  though  they  only  exist  in  theory. 
Chief  among  these  artificial  persons  stand  corporations.  A 
corporation  consists  of  a  number  of  persons,  who  have  been 
formed  into  one  body  for  certain  definite  purposes,  and  who 
have  the  right  to  sue  and  be  sued  in  our  Courts  under  a 
corporate  name  as  though  they  were  one  person.  A  corpora- 
tion almost  invariably  has  a  seal,  as  it  can  only  make 
important  contracts  under  seal.  And  what  is  even  mote 
important,  a  corporation  has  the  right  of  possessing  its  pro- 
perty in  perpetuity ;  its  individual  members  may  die  or 
retire,  but  the  corporation  continues  and  retains  its  property 
without  the  necessity  of  any  transfer  or  conveyance  from 
member  to  member. 

It  is  usual  to  class  among  corporations  certain  legal  persons  which  consist 
of  one  member  only.  These  are  called  corporations  sole  to  distinguish 
them  from  all  other  corporations,  which  are  termed  corporations  aggregate. 

It  was  thought  necessary  in  some  cases  to  regard  a  man  not  as  a  private 
individual,  but  in  his  capacity  as  the  temporary  holder  of  a  certain  office, 
and  to  enable  him  to  sue  and  be  sued  in  that  capacity  on  behalf  of  himself 
and  his  successors  in  that  office.  When  he  is  so  enabled,  he  becomes  a 
corporation  sole  in  his  official  capacity,  remaining  a  private  individual  for 
all  other  purposes.^  The  earliest  known  corporation  sole  was  the  parish 
priest,  whether  rector  or  vicar  ;  soon  afterwards  the  Crown  -  and  the 
bishop  of  a  diocese  were  held  to  be  corporations. 

This  fiction  w^as  resorted  to  in  order  to  distinguish  the  private  property 
of  the  individual  occupant  from  the  property  of  the  see  or  benefice.  The 
glebe  land,  for  instance,  passes  from  one  incumbent  to  another  in  succession 
without  any  conveyance  from  his  predecessor ;  the  private  property  of  the 
deceased  clergyman  passes  of  course  to  his  personal  representative.     These 

1  Corporations  sole  seem  to  be  peculiar  to  English  law  ;  and  even  here  the  dis- 
.tinction  between  the  holder  and  his  office  is  not  carried  to  its  logical  conclusion. 

2  See  post,  p.   Ii2.5. 
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ancient  corporations  sole  exist  merely  by  prescription;  l)ut  latterly  certain 
high  officers  of  state,  such  as  the  Postniaster-GeneraP  and  tlie  Public 
Trustee,*  have  been  made  coiporations  sole  by  statute. 

A  corporation  solo,  however,  is  not  a  corporation  at  all  in  the  ordinary 
legal  sense  of  that  term,  which  will  throughout  the  rest  of  this  chapter  be 
confined  to  corporations  aggregate. 

There  are  many  municipal  and  other  corporations  which 
carry  on  local  and  even  colonial  government ;  there  are  also 
charitable  corporations ;  bnt  by  far  the  greater  number  are 
trading  corporations  or  companies.  Originally  corporations 
could  only  be  created  by  letters  patent,  though  some  corpora- 
tions derived  their  existence  from  prescription.  Now,  however, 
corporations — especially  companies  carrying  on  trade — are 
usually  created  under  the  authority  of  Acts  of  Parliament. 
According  to  their  origin,  therefore,  corporations  may  be 
classified  as  follows  : — 

(i.)  Chartered  corporations,  w4iich  are  created  by  letters 
patent,  and  enjoy  all  the  powers  of  a  natural 
person.-^  The  Hudson  Bay  Company  and  the  British 
South  Africa  Company  are  chartered  companies. 
Municipal  corporations  are  created  by  charter,  but 
the  grant  of  such  a  charter  is  regulated  by  statute.^ 
(ii.)  Prescriptive  corporations,  which  have  no  charter  but 

have  the  same  powders  as  chartered  corporations, 
(iii.)   Statutory  corporations  and  companies.     There  is  an 
infinite  variety  of  these ;    but  they  may  be  classed 
under  three  heads : — 

(a)  Those  created  by  s|x;cial  statutes  which  completely  define  their 
powers  ;  for  example,  the  Ecclesiastical  Commissioners  for  England  ^  and 
the  Board  of  Agriculture  and  Fisheries.^ 

(b)  Those  created  by  a  special  statute,  which  incorporates  a  general 
statute.  This  class  incUides  most  of  the  com])anie.s  which  require  compul- 
sory powers  in  order  to  carry  on  business  ;  for  example,  railway  and  canal 
companies,  and  compamYs  for  the  snpjdy  of  water,  gas  and  electricity. 

(c)  Those  created  under  the  provisions  of  a  general  statute.     The  earlier 


1   Post  Office  Art.  1908  (8  Edw.  VII.  c.  48),  s.  45. 

'  Public  Trust oe  Act,  19'i(i  (6  Ivlw.  VII.,  c.  .-.:.). 

»See   British   S.    A.    Co.    v.    Dp   Beers,    [1910]    1    Ch.    354:  [1912]  A.  C.  .^L'. 

«  See  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  210-L'18. 

5  19  &  20  Vict.  c.  55. 

«  52  &  63  Vict.  c.  30. 
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statutes  are  not  altogether  repealed,  and  there  are  a  few  joint  stock  banking 
companies  still  in  existence.^ 

The  most  important  Act,  under  which  all  companies  which  do  not 
require  compulsory  powers  are  now  formed,  is  the  Companies  (Consolidation) 
Act,  1908.2  It  provides  that  no  association  or  partnership  for  carrying  on 
any  business  having  as  its  object  the  acquisition  of  gain  ^  by  the  association 
or  partnership,  or  by  its  individual  members,  shall  consist  of  more  than 
twenty  members^  unless  it  is  incorporated  as  a  company.^ 

Companies  formed  under  the  Companies  (Consolidation) 
Act  J  1908,  are  of  three  kinds  :  '^ 

Companies  limited  by  shares  ; 
Companies  limited  by  guarantee ;  and 
Unlimited  companies. 

In  the  first  class,  the  capital  of  the  company  is  divided  into 
shares,  and  the  liability  of  the  members  is  limited  to  the 
amount  unpaid  on  their  shares.  In  the  second  class,  each 
member  guarantees  a  certain  amount — and  his  liability  is 
limited  to  the  amount  which  he  has  so  guaranteed.  In  t^ie 
third  class,  the  liability  of  each  member  is  unlimited,  and 
such  companies  only  differ  from  partnerships  in  that  (i.)  they 
have  a  separate  legal  existence ;  (ii.)  they  may  have  more 
than  ten  or  twenty  members ;  and  (iii.)  the  members  may 
assign  their  shares  without  the  consent  of  the  other  members. 

In  order  to  form  a  company,  seven  persons  at  least'  must 
execute  a  Memorandum  of  Association,^  which  sets  out  the 
name  of  the  company,'^  defines  its  powers,  declares  where  the 

1  Country  Bankers  Act,  1826  (7  Geo.  IV.  c.  46)  ;  Bank  Charter  Act,  1844 
(7  &  8  Vict.  c.  113),  s.  47  ;  Joint  Stock  Banking  Companies  Act,  1857  (20  &  21 
Vict.  c.  49),  s.  12. 

2  8  Edw.  VII.  c.  69. 

3  This  definition  includes  a  number  of  associations  which  do  not  carry  on 
business  in  the  ordinary  sense.  Provision  is  made  whereby  such  associations  are 
not  required  to  have  the  word  "  Limited  "  as  a  part  of  their  name  :  s.  20  ; 
Cyclists'  Touring  Club  v.  Hopkinson,  [1910]  1  Ch.  179. 

*  Ten  members  only,  if  the  business  is  banking. 

5  S.  1  ;  In  re  Padstmv  Total  Loss  Association  (1882),  20  Ch.  D.  137  ;  Jennings 
V.  Hammond  (1882),  9  Q.  B.  D.  225  ;  and  In  re  South  Wales  Atlantic  S.S.  Co. 
(1876),  2  Ch.  D.  763  ;  but  see  In  re  One  H^^  All,  ^c.  Association  (1909),  25  Times 
L.  R.  674.    As  to  Trade  Unions,  see  'post,  p.   1423. 

6  S.  2. 

7  Two  will  be  suflBcient  if  the  company  is  a  "  private  company  " — that  is,  one 
which  restricts  the  right  of  members  to  transfer  shares,  Limits  the  number  of 
members  (other  than  employees)  to  fifty,  and  prohibits  any  invitation  to  the  public 
to  subscribe  for  its  shares  or  debentures  :  s.  121,  amended  by  the  Companies  Act, 
1918  (3  &  4  Geo.  V.  c.  25). 

8  Ss.  2—9. 

9  If  the  liability  of  the  members  is  limited,  then  the  last  word  of  the  name 
must  be  "  Limited  "  :    ss.  3,  4  ;     but  see  s.  20. 

B.C.L. VOL.    II.  48 
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registered  office  is  to  be  situated,  and  the  amount  of  its  capital, 
and,  if  the  liability  of  the  members  is  to  be  limited,  states  the 
extent  to  which  their  liability  is  limited.  The  signatories 
must  also  undertake  to  accept  allotment  of  at  least  one  share 
each  in  tlie  company.  The  Memorandum  is  then  stamped 
and  lodged  with  the  Eegistrar  of  Joint  Stock  Companies,^ 
who  issues  a  certificate  of  incorporation. 

The  Memorandum  of  Association  corresponds  to  the  charter 
of  a  company  incorporated  by  letters  patent.  The  company 
has  no  powers  other  than  those  set  out  in  the  Memorandum. 
Any  act  done  by  the  company  or  its  agents  outside  the  scope 
of  those  powers  is  therefore  ultra  vires'^  and  void.  The  Memo- 
randum can  only  be  altered  for  the  purposes  laid  down  in  the 
Act,  and  every  alteration  must  be  sanctioned  by  a  judge  of 
the  Chancery  Division.^ 

A  company  usually  makes  provisions  regulating  the  exercise 
of  its  powers  and  defining  the  duties  of  its  officers.  These 
are  embodied  in  a  document  known  as  the  Ai'ticles  of  Associa- 
tion,'' which  is  filed  with  the  Eegistrar  at  the  same  time  as 
the  Memorandum  of  Association.  If  the  company  dispenses 
with  Articles  of  Association,  then  the  exercise  of  the  com- 
pany's powers  is  regulated  by  "  Table  A,"  ^  which  is  a  statu- 
tory model  form  of  Articles  of  Association  set  out  in  the 
First  Schedule  to  the  Act. 

Upon  the  issue  of  the  certificate  of  incorj^oration  the  com- 
pany acquires  a  separate  legal  existence,  and,  if  it  is  a  private 
company,  it  may  at  once  commence  business.  All  other 
companies,  however,  must  allot  shares  before  commencing 
business — a  provision  intended  to  secure  that  companies  shall 
have  an  adequate  working  capital. 

If  the  public  are  to  be  invited  to  subscribe  for  shares,  the 
company  must  either  issue  a  prospectus,^  which  is  filed  with 

1  Ss.  15—17. 

*  An  act  is  ultra  vires  when  it  is  one  "  which  the  company  in  general  meeting  could 
not  authorise,  and  which,  if  every  individual  corporator  assented  to  it,  would  still 
remain  illegitimate  :'>fr  Buckley,  L.  J.,in  Peel  \ .  L.  S>  \.  1^'.  Ry.,  [1907]  1  Ch.atp.  17. 

'  Ss.  7 — 9.     An  alteration  in  the  name  of  the  company,  however,  requires  the 
consent  of  the  Board  of  Trade,  not  of  the  Court  :  s.  8  (3). 
«  Ss.  10— ir.. 
«  S.  11. 

•  Ss.  80—84 
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the  Eegistrar,  or  else  tile  a  document  in  lieu  of  a  prospectus.^ 
Both  documents  must  contain  certain  particulars  as  to  the 
company  so  that  the  public  may  be  able  to  form  a  correct 
opinion  as  to  its  merits.  The  company  cannot  proceed  to 
allotment  unless  at  least  the  minimum  number  of  shares 
fixed  by  the  Memorandum  or  Articles  has  been  subscribed  for. 
If  no  such  minimum  is  fixed,  then  the  whole  issue  must  be 
subscribed  for.^  The  Act  also  imposes  certain  conditions 
upon  the  allotment  of  shares,  in  order  to  secure  as  far  as 
possible  that  shares  shall  only  be  allotted  for  money  or 
money's  worth.^ 

After  allotment,  an  officer  of  the  company  must  make  and 
file  with  the  Eegistrar  a  statutory  declaration  that  the  shares 
have  been  duly  allotted  in  accordance  with  the  requirements 
of  the  Act,  and  that  the  directors  have  duly  paid  for  their 
qualification  shares  (if  any).^  The  Eegistrar  then  issues  a 
certificate  that  the  company  is  entitled  to  commence  business? 

If,  however,  the  prospectus  contains  untrue  statements,  or  material 
omissions,  any  person  who  has  subscribed  for  shares  on  the  faith  of  the 
prospectus  may  refuse  to  accept  the  shares  allotted  to  him,  avoid. his  con- 
tract, and  apply  to  have  his  name  taken  off  the  register.  He  must  do  this 
as  soon  as  possible  after  he  becomes  aware  of  the  circumstances,  or  he  may 
be  held  to  have  lost  his  remedy  by  ladies.  It  is  sufficient  if  he  proves  that 
he  was  misled.  The  Court  will  not  inquire  into  the  exact  amount  of 
importance  which  he  attached  to  each  separate  statement  in  the  prospectus.^ 

He  also  has  an  action  of  deceit  against  every  director  or  promoter "  or 
person,  who  is  named  in  the  prospectus  as  about  to  become  a  director  or 
who  has  authorised  the  issue  of  the  prospectus,  for  any  loss  he  has  thereby 
sustained  by  subscribing  for  shares.^  The  defendant  will  not  be  liable  if 
he  can  prove  that  he  had  reasonable  grounds  to  believe  that  the  statement 
was  true  or  that  the  statement  was  a  correct  extract  from  or  summary  of 
a  public  official  document  or  from  the  report  of  an  expert,  but  in  the  last 


1  S.  82. 

2  Ss.  85,  86. 

3  Ss.  88—90. 
«  S.  87  (1). 

5  S.  87  (2),  (3). 

6  Macleay  v.  Tait,  [1906]  A.  C.  24  ;  but  see  In  re  Wimbledon  Olympia,  [1910] 
1  Oh.  630. 

'  "  Promoter  "  means  only  such  promotex  of  the  company  as  is  a  party  to  the 
issue  of  the  prospectus  or  of  that  portion  of  it  which  contains  the  untrue  statements. 
It  does  not  include  a  person  who  is  merely  acting  professionally  for  the  persons 
who  are  engaged  in  promoting  the  company  :  s.  84  (5). 

8   S.  84. 

48—2 
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case  lie  will  not  escape  liability  if  it   1)C  shown  that  he  had  no  reasonable 
ground  for  belicvino;  that  the  expert  was  competent.^ 

A  director  may,  however,  escape  liability  if  he  can  show  either  that  he 
ceased  to  be  a  director  before  the  prospectus  w'as  issued  and  that  it  was 
issued  without  his  knowledije  or  consent ;  or  that  as  soon  as  he  became 
aware  that  it  was  so  issued,  he  gave  public  notice  that  it  was  issued  without 
his  knowledge  or  consent ;  or  that  after  the  issue  he  became  aware  of  the 
falsity  of  the  statements  and  gave  public  notice  of  the  fact.  If  he  does 
so,  he  will  be  entitled  to  full  indemnity  from  the  other  directors,  and  so 
will  a  person  who  w^as  held  out  as  a  director  without  his  knowledge  or 
consent.2  This  section  creates  an  exception  to  the  rule  in  Merry iveaUier 
V.  Nixan  ;  ^  for  a  defendant  who  becomes  liable  to  pay  damages  under  such 
circumstances  has  a  right  to  contribution  from  any  other  of  those  liable,  as 
in  cases  of  contract,  unless  he  has  personally  been  guilty  of  fraudulent 
misrepresentation  and  the  other  has  not.-* 

.  The  business  of  a  company  is  usually  managed  l)y  the 
directors,  whose  powers  are  subject  to  the  Articles  of  Associa- 
tion and  resolutions  passed  at  meetings  of  the  shareholders. 
The  directors  engage  and  dismiss  such  servants  and  agents  as 
the  company  may  require.  Certain  things,  however,  can  only 
be  done  in  pursuance  of  resolutions  of  the  members  called 
together  for  the  purpose,  e.g.,  an  alteration  in  the  Memo- 
randum or  Articles  of  Association. 

A  company  ceases  to  exist  if  it  be  wound  up.  A  winding- 
up  may  be  either  compulsory  or  voluntary,  or  subject  to  the 
supervision  of  the  Court.^ 

A  compulsory  winding-up  is  equivalent  to  a  bankruptcy^ 
and  is  carried  out  under  provisions  in  the  Act  similar  to 
those  in  the  Bankruptcy  Acts.*^ 

A  voluntary  winding-up  takes  place  when  the  period,  if 
any,  fixed  by  the  Articles  for  the  duration  of  the  company  has 
expired ;  or  when  the  articles  provide  that  the  company  shall 
cease  to  exist  upon  the  happening  of  a  certain  condition  which 
has  happened,  and  a  general  meeting  has  passed  a  resolution 
for   winding-up;    or  w4ien   a  meeting  of   the  company  by 

*  It  is  not  enough  to  show  that  he  actually  believed  the  statements  to  be  true. 
The  deci-sion  to  this  effect  in  Derri/  v.  Peck  (1889),  li  App.  C.n«5.  3.S7.  was 
overruled  by  the  Directors'  Liability  Act,  1890,  which  is  now  repealed  and 
replaced  bv  s.  84  ;  see  ante,  pp.  S.")!.  5.'>8. 

»  S.  84  (3). 

»  (17'.i9),  1  Sm.  L.  C,  12th  ed.,  44.3,  ante,  p.  624. 

*  S.  84  (4).  cf.  s.  84  (3).  And  see  Gerson  v.  Simpson,  [1903]  2  K.  B.  197  ; 
Shevheard  v.  Bray.  [1906]  2  Ch.   235  ;    [1907]  2  Oh.   571. 

•  S.   122. 

•  i^s.  123  —  181.     YoT  bankruptcy,  see  ante,  p.  1401  rt  xeq. 
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"  special  resoliitiou  "  ^  has  resolved  that  it  be  wound  up  ; 
or  when  a  meeting  of  the  company  by  "extraordinary  reso- 
lution "  -  has  resolved  that  by  reason  of  its  liabilities  the 
company  cannot  continue  its  business  and  that  it  is  advisable 
to  wind  it  up.^  Creditors  may,  however,  apply  to  the  Court 
for  an  order  for  a  compulsory  winding-up,  and  the  Court  may 
grant  the  order,  or  refuse  it,  or  order  that  a  voluntary 
winding-up  already  commenced  shall  continue  subject  to 
the  supervision  of  the  Court.^ 

However  the  winding-up  may  be  conducted,  the  duty  of 
the  liquidators  who  are  appointed  to  carry  out  the  winding-up 
is  very  similar.  They  must  realise  the  assets,  call  upon  the 
members  to  contribute  according  to  the  extent  of  their 
liability,  and  with  the  funds  so  raised  pay  the  costs  of  the 
winding-up  and  the  company's  debts  and  liabilities,^  the 
surplus  (if  any)  being  distributed  among  the  shareholders. 
Upon  completion  of  the  winding-up  the  name  of  the  company 
is  removed  from  the  register  and  it  ceases  to  exist. "^  The 
Kegistrar  has  also  power  to  remove  from  the  register  the 
names  of  companies  which  have  ceased  to  carry  on  business.^ 

The  law  recognises  the  existence  of  companies  incorporated  in  foreign 
States  or  the  colonies,^  but  such  companies  must  on  establishing  a  piace  of 
business  within  the  United  Kingdom  file  with  the  Registrar  a  certified  copy 
of  the  company's  charter,*  statutes,  Memorandum  and  Articles,  or  equivalent 
documents,*^  a  list  of  the  directors,  and  the  name  and  address  of  a  person 
resident  in  the  United  Kingdom  who  is  authorised  to  accept  service  of 
process  and  receive  notices  on  behalf  of  the  company.^*^ 

As  we  have  seen,  a  corporation  has  a  distinct  personality  in 

^  A  special  resolution  is  one  passed  at  a  duly  convened  meeting  by  a  majority  of 
not  less  than  three-quarters  of  the  members  present  in  person  (or  by  proxy,  if 
voting  by  proxy  is  allowed)  and  confirmed  by  a  simple  majority  at  another 
meeting  held  not  less  than  fourteen  days  or  more  than  a  month  after  the  first 
meeting  :    s.  69  (2). 

2  An  extraordinary  resolution  is  one  passed  at  a  meeting  duly  convened  in  like 
manner  as  a  special  resolution,  but  is  not  confirmed  :  s.  69  (1). 

s  S.  182. 

4  Ss.   197,   199— 20i. 

^  The  priority  of  debts  is  much  the  same  as  in  bankruptcy  :    s.  209. 

«  The  Act  also  provides  for  the  winding-up  of  unregistered  companies  :  ss.  267 — 
273  ;   but  see  In  re  Londonderry  Equitable  Co-operative  Society,  [1910]  1  Ir.  R.  69 

'   S.  242. 

8  Dutch  West  India  Co.  v.  Henriqucs  (1721:),  Stra.  612,  80?  ;  Jansoh  v. 
Driefontein  Mines,  [1902]  A.  0.  48i. 

^  If  such  documents  be  in  a  foreign  language,  they  must  be  accompanied  by  a 
translation  certified  to  be  correct. 

10  S.  274. 
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law ;  consequently  the  liability  of  any  corporation  whether 
civil  or  criminal  must  be  carefully  distinguished  from  that  of 
its  members.  If  they  do  any  act  in  the  name  of  the  corpora- 
tion which  is  ultra  vires  of  the  corporation,  the  individual 
members  are  liable  and  not  the  corporation.  Moreover,  an 
individual  member  can  sue  and  be  sued  by  the  corporation, 
either  in  his  capacity  as  a  member  to  secure  that  the  business 
of  the  corporation  shall  be  transacted  in  a  manner  which  is 
within  its  powers,^  or  in  the  same  way  as  a  stranger  to  the 
corporation  seeking  to  enforce  his  rights  against  it.'^ 

As  a  corporation  cannot  be  physically  punished  and,  more- 
over, can  never  be  authorised  to  commit  a  crime,  it  is  not,  as 
a  rule,  liable  to  prosecution  for  any  crime  committed  by  its 
servants  or  agents  on  its  behalf,^  though  of  course  such 
servants  or  agents  are  personally  liable. 

To  this  rule  there  are,  however,  two  exceptions  : — 

(i.)  A  corporation  can  be  indicted  for  misdemeanours  which  are,  in  fact, 
merely  civil  wrongs,  such  as  the  non-repair  of  a  highway.  As  the  corpora- 
tion can  only  appear  by  attorney,  it  seems  that  it  is  necessary  in  such  a  case, 
after  preferring  the  indictment  in  the  ordinary  way,  to  remove  it  into  the 
King's  Bench  Division  of  the  High  Court  by  certiorari.^  The  provisions 
of  the  Summary  Jurisdiction  Acts,  however,  as  to  summoning  offenders 
before  a  Court  of  summary  jurisdiction  to  answer  an  information  for  a 
penalty,  apply  to  corporations  as  well  as  to  natural  persons.^  A  corporation 
cannot  be  tried  at  Quarter  Sessions. 

(ii.)  There  are  many  summary  offences  punishable  by  fine,  for  which  a 
corporation  may  be  prosecuted,  e.g.,  for  breaches  of  the  Food  and  Drugs 
Act,  1875  :  °  the  payment  of  the  fine  imposed  is  enforced  by  distress." 

It  has  been  held,  however,  that  a  company  cannot  be  convicted  of 
holding  a  lottery,  but  the  decision  was  based  on  the  terms  of  the  Lotteries 
Act,  1823,^  and  the  Court  expressed  an  opinion  that  proceedings  for  a 
penalty  might  lie  at  the  suit  of  the  Attorney-General.'  Again,  it  has  been 
held  that  a  company  is  a  "  person  "  within  the  meaning  of  the  Dentists  Act, 

1  Strotid  V.  Lawscm,  [1898]  2  Q.  B.  44. 

2  Metropolitan  Ommbtis  Co.  v.  Hawkins  (1859),  4  H.  &  N.  87. 

»  See  A'in(f  of  the  Two  Sicilies  v.  Wilcox  (1850),  14  Jur.  751  ;  Monsell  Bros.,  Ltd. 
V,  L.  4-  y.  ir.  Ii,/.  (1917).  118  L.  T.  25. 

4  See  R.  V.  Birmingham,  ^-c,  Ry.  Co.  (1842),  3  Q.  B.  223  ;  R.  v.  G.  N.  Ry.  Co. 
(1846),  10  Jut.  755  ;  and  also  the  judgment  of  Lord  Blackburn  in  Pharmaceutical 
Society  v.  London,  ^c.  Supply  Association  (1880),  5  App.  Cas.  at  pp.  869,  870. 

«  Eva7Ui  4-  Co..  Ltd.  v.  London  County  Council,  [I".tl4J  3  K.  B.  815. 

■»  88  k  39  Vict.  c.  63,  s.  6  ;  Pearh.^  v.  Ward,  [1902]  2  K.  B.  1  :  and  see  Booth  v. 
I/elliwell,  [1914]  8  K.  B.  2.52. 

'  See  R.  V.  Gardner  (1774),  Cowp.  at  pp.  84,  85  ;  R.  v.  Birmingham.,  4'c., 
Ry.  Co.  (1840),  9  C.  &  P.  469. 

s  4  Geo.  IV.  c.  60,  ss.  41,  62,  67. 

9  Ha-wke  V.  E.  Hulton  ^  Co.,  [1909]  2  K.  B.  93. 
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1878,  and  can  therefore  at  the  suit  of  tlie  Attorney-General  be  enjoined 
from  practising  as  a  dentist.^ 

A  corporation  cannot  be  bonnd  over  to  appear  and  prosecnte,  and  con- 
sequently prosecutions  on  its  behalf  are  undertaken  in  the  name  of  one  of  its 
officers  or  servants.  A  company  cannot  sue  for  a  penalty  as  a  common 
informer  unless  expressly  authorised  by  statute  so  to  do.^ 

A  corporation  may  sue  for  any  tort  which  affects  its  pro- 
perty, or  injures  its  trade  or  business.^  It  may  maintain  an 
action  for  slander  of  its  title,  whether  the  slander  be  uttered 
by  one  of  its  own  members  or  by  a  stranger.*  Whether 
it  can  sue  for  wrongs  which  merely  affect  its  honour  or 
dignity  is  not  clear ;  the  better  opinion  is  that  it  cannot/ 
But  it  clearly  cannot  sue  for  any  wrong  which  has  been 
committed,  not  against  it,  but  against  its  members  indi- 
vidually. Nor  can  it  bring  an  action,  if  a  person  publishes 
words  which  impute  to  it  conduct  of  which  a  corporation  is 
physically  incapable.'^  The  law  is  the  same  with  regard  to 
unincorporated  trading  companies,  which  may  sue  in  tjie 
manner  directed  by  the  special  Act  creating  them,  or  any 
statute  applicable  to  them." 

A  corporation  is  clearly  liable  for  torts  committed  by  its 
servants  or  officers  within  the  scope  of  their  authority,  e.g., 
for  a  libel  published  in  a  newspaper  which  it  owns;  and 
the  servant  or  officer  will  also  be  liable.^  The  corporation 
may  still  be  liable  although  the  wrongful  act  was  done  in 
defiance  of  its  express  orders.^  The  agent  may  in  some  cases 
be  liable  when  the  corporation  is  not,  as  where  the  perform- 

1  Att.-Gen.  v.   Smith,   [1909]   2  Ch.   52i  ;   cf.   Att.-Gen.   v.   Churchill,  [1910] 

2  Ch.  401. 

2  52  &  53  Vict.  c.  63,  b.  2. 

3  So2ith  Hetton  Coal  Co.  v.  'North-Eastern  News  Association,  Ltd.,  [1894]  1 
Q.  B.  133. 

«  Metropolitati  Omnibus  Co.  v.  Hawkins  (1859),  4  H.  &  N.  87  ;  Trenton  Insurance 
Co.  V.  Perrine  C1852),  3  Zab.  (New  Jersey)  402. 

6  Mayor.  J^-c,  of  Manchester  v.  Williams,  [1891]  1  Q.  B.  94.  But  see  South  Hetton 
Coal  Co.  V.  Xorth-Eastern  Xtios  Association,  Ltd.,  [1894]  1  Q.  B.  133. 

«  See  the  judgment  of  Pollock,  C.  B.,  in  Metropolitan  Omnibus  Co.  v.  Hawkins  (1859), 
4  H.  &  N.  at  p.  90  ;  and  the  remarks  of  Lopes,  L.  J.,  [1894]  1  Q.  B.  at  p.  141. 

7  Williams  V.  Beaumont  (1833),  10  Bing.  260. 

8  See  ante  pp.  489—493  ;  and  contrast  Bayley  v.  Manchester,  S,-c.,  Ry.  Co.  (1873), 
L.  R.  7  C.  P.  415.  and  Gof  v.  G.  N.  By.  Co.  (1870),  L.  R.  6  Q.  B.  65,  with  Allen  v. 
L.  S'  S.  IF.  Ry.  Co.  (1861),  3  E.  &  E,  672,  and  Edwards  v.  L.  .<•  iV.  W.  Ry.  Co.  (1870), 
L.  R.  5  C.P.  445.  See  also  Abrahams  v.  Deakin,  [1891]  1  Q.  B.  616,  &\^ A  Ruben  v. 
Great  Fingall  Consolidated  Co.,  [1906]  A.  C.  439.  Judgments  against  a  corporation 
are  enforced  bv  sequestration  :  Order  XLII.,  r.  31. 

9  Limpus  \.'L.  G.  0.  Co.  (1862),  1  H.  &  C.  526  ;   Whatman  v.  Pearson  (1868).  L.  R. 

3  C.  P.  422. 
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ance  of  certain  conditions  is  a  condition  precedent  to  the 
liability  of  the  company.^ 

In  those  cases  in  which  the  existence  of  an  improper  motive  is  an 
essential  ingredient  in  tort,  it  was  formerly  thought  that  a  corporation 
could  not  be  liable  for  the  act  or  default  of  its  servant  or  agent.  Thus 
Lord  Selbornc,  in  MeiropolUan  Bank  v.  Pooley^-  suggested  that  a  corpora- 
tion could  not  be  held  liable  for  maintenance.  It  is,  however,  now 
established  that  a  corporation  is  liable  for  the  malice  of  its  officers  and 
servants.^ 

Thus,  in  Citizens'  Life  Assurance  Co.  v.  Brown,^  the  superintendent  of  a 
life  assurance  company  sent  to  several  persons  insured  in  the  company  a 
circular  libelling  the  plaintiff,  who  had  formerly  been  in  its  employ,  but 
who  was  now  canvassing  for  a  rival  company.  He  wrote  this  circular  in 
answer  to  attacks  made  upon  the  company  by  the  plaintiff  :  but  it  contained 
statements  which  he  knew  to  be  untrue.  The  jury  found  that  in  publishing 
the  libel  he  was  acting  "  within  the  scope  of  his  employment  and  in  the 
course  of  his  employment,"  and  awarded  the  plaintiff  damages.  On  appeal, 
the  Judicial  Committee  of  the  Privy  Couucil  held  that,  although  the 
occasion  was  privileged,  and  although  the  superintendent  had  no  actual 
authority,  express  or  implied,  to  write  the  libel,  still  the  company  was  liable 
as  in  so  doing  he  was  acting  in  the  course  of  his  employment. 

We  have  already  dealt  with  those  classes  of  persons  who 
are  wholly  or  partly  unable  to  contract,  or  are  temporarily  dis- 
abled from  so  doing  by  lunacy  or  drunkenness.  Corporations 
from  their  artificial  character  are  also  under  certain  disabilities 
as  to  their  capacity  to  contract.  A  chartered  or  prescriptive 
corporation  has  a  contractual  capacity  limited  only  by  the 
terms  of  its  charter,  if  any,  and  by  the  restrictions  imposed 
by  the  fact  that  it  is  an  artificial,  and  not  a  natural,  person. 
"  But  it  must  not  be  assumed  that,  if  a  chartered  company 
does  some  act  which  it  is  forbidden  to  do  by  its  charter, 
that  act  is  necessarily  void  as  ultra  r/ms.''^  ''A  statutory 
corporation,  created  by  Act  of  Parliament  for  a  particular 

1  Hirst -v.  West  Riding  Bank,  [1901]  2  K.  B.  560  (false  representations  decided 
under  Lord  Tenterden's  Act,  ante,  p.  704).  See  S.  Pearson  4'  Son,  Ltd.  v.  Dublin 
Corporation,  [1907]  A.  C.  351. 

"  (188".),  10  App.  Cas.  at  p.  218  :  see  also  the  remarks  of  Alderson,  B.,  in  Stevens 
V.  Midland  Ihj.  Co.  (1854),  10  Exch.  at  p.  356  ;  of  Lord  Campbell,  C.  J.,  in  Whitfield 
V.  iS".  E.  Rij.  Co.  (1858),  E.  B.  k  E.  at  p.  121  ;  and  of  Lord  Bramwell  mAbrath  v.  N.  E. 
Ri/.  Co.  (I8K6),  11  App.  Cas.  at  pp.  250.  253.  251. 

"8  See,  for  instance,  Edxoards  v.  Midland  Ry.  Co.  (1880),  6  Q.  B.  D.  287  ;  Kent 
V.  Courage  (1890),  55  J.  P.  261  ;  Rai/son  v.  South  London  Tramivays  Co.,  [1893] 
2  Q.  B.  304  ;   Cornford  v.  Carlton  Bank,  [1900]  1  Q.  B.  22. 

*  [1904]  A.  C.  423  ;  and  soexhc  TumnvVsoilAnd  \\:i\sh\\Ty  m  S.  Pearson  Si' Son,  Ltd. 
V.  Dublin  Corporation,  [1907]  A.  ('.  at  pp.  358,  359  ;  and  Finburgh  v.  Moss  Empires, 
Ltd.,  [1908]  S.  C.  928  ;   Gorman  v.  Moss  Empires,  Ltd.,  [1913]  S.  C.  1. 

*  Per  Swinfen  Eady,  J.,  in  British  S.  A.  Co.  v.  De  Beers,  [1910]  1  Cli.  at  p.  374. 
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purpose,  is  limited  as  to  all  its  powers  by  the  purposes  of 
its  incorporation,  as  defined  in  that  Act."^  In  the  case 
of  companies  incorporated  under  the  Companies  (Con- 
solidation) Act,  1908,  "the  memorandum  of  association  is 
their  fundamental  law,  and  they  are  incorporated  only  for  the 
objects  and  purposes  expressed  in  that  memorandum.  .  .  . 
Contracts  for  objects  and  purposes  foreign  to,  or  inconsistent 
with,  the  memorandum  of  association  are  ultra  vires  of  the 
corporation  itself.  ...  No  agreement  of  shareholders  can 
make  that  a  contract  of  the  corporation  which  the  law  says 
cannot  and  shall  not  be  so."  ^  In  consequence  of  this  rule  of 
law,  the  memorandum  of  association  is  nowadays  framed  to 
include  every  purpose  which  is  reasonably  compatible  with  the 
main  object  of  the  company's  existence.^  All  persons,  whether 
shareholders  or  not,  are  taken  to  have  notice  of  its  constitution 
as  appearing  in  its  memorandum  and  articles  of  association.^ 
At  common  law,  the  contracts  of  a  corporation  or  company 
are  not  binding  unless  made  under  seal ;  for  "  the  seal  is  the 
only  authentic  evidence  of  what  the  corporation  has  done  or 
agreed  to  do."  * 

Thus,  a  solicitor  who  had  been  employed  by  the  corporation  of  Poole  to 
conduct  suits  on  their  behalf,  but  had  not  been  appointed  under  seal,  was 
held  unable  to  recover  his  bill  of  costs  against  the  corporation.^  So,  too, 
where  a  contractor  entered  into  an  agreement  not  under  seal  with  a  railway 
company  to  do  certain  work  upon  their  railway,  and,  having  done  some  of 
the  work,  was  then  ordered  to  discontinue  it  by  the  company,  it  was  held 
that  he  could  not  recover  for  any  portion  of  the  work  so  done.* 

The  general  rule,  however,  has  from  early  times  been 
subject  to  exceptions.  "  Convenience  amounting  almost  to 
necessity  "  may  excuse  the  absence  of  the  seal.    "  Wherever 


1  Per  Lord  Selborne,  in  Ashbury  Ry.,  c<r.,  Co.  v.  Riche  (187:*)),  L.  II.  7  H.  L.  at  pp 
693—695.  As  to  the  reasonable  application  of  the  doctrine  of  ultra  vires,  see  Att.-Gen. 
V.  G.  E.  Ry.  Co.  (1887),  5  App.  Cas.  478.  See  also  L.  C.  C.  y.  Att.-Gen.,  [1902] 
A.  C.  165. 

2  In  Cotmanv.  Brougham,  [1918]  A.  G.  at  p.  523,  Lord  Wrenbury  complains  that 
memoranda  of  association  are  now  framed  "  to  bury  t)eneath  a  mass  of  words  the  real 
■object  or  objects  of  the  company  with  the  intent  that  every  conceivable  form  of  activity 
shall  be  found  included  somewhere  within  its  terms." 

3  Marshall  v.  Glamorgan  Iron  Co.  (1868),  L.  R.  7  Eq.  129,  137. 

4  Per  cur.  in  Mayor  of  Ldidlow  v.  Charlton  (1840),  6  M.  &  W.  at  p.  823  ;  and  sea 
arvte,  pp.  671 — (573. 

5  Arnold  v.  Mayor  of  Poole  (1842),  4  Man.  &  Gr.  860. 

«  Diggle  v.  London  <^''  Blaokwall  Ry.  Co.  (1850),  5  Exch.  442  ;  and  see  Mayor 
of  Kidderminster  v.  Eardioick  (1873),  D.  R.  9  Ex.  13. 
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to  hold  the  rule  applicable  would  occasion  very  great  incon- 
venience, or  tend  to  defeat  the  very  object  for  which  the 
corporation  was  created,  the  exception  has  prevailed  ;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts 
very  frequently  recurring,  or  too  insignificant  to  be  worth 
the  trouble  of  affixing  the  common  seal,  are  established 
exceptions."^  So  also  where  the  acts  are  such  that  "an 
overruling  necessity  requires  them^to  be  done  at  once."  ^ 

A  second  exception  occurs  in  cases  of  "  accepting  bills  of 
exchange  and  issuing  promissory  notes  by  companies  incor- 
porated for  the  purposes  of  trade,  with  the  rights  and 
liabilities  consequent  thereon."*  For  contracts  occurring  in 
the  ordinary  course  of  a  trading  company's  business,  the 
seal  is  no  longer  required.^  This  exception  has  received 
statutory  recognition.' 

Thirdly,  where  a  corporation  has  power  by  a  contract 
under  seal  to  order  work  to  be  done  or  goods  to  be  supplied, 
and  does  so  order  but  not  under  seal,  nevertheless  it  will  be 
held  liable  if  it  accepts  the  benefit  of  the  executed  order. 

Thus,  by  the  direction  of  the  defendant  corporation  and  \\-ith  their 
approbation  given  at  a  regular  meeting,  the  plaintiff  did  certain  work  upon 
the  workhouse  premises  governed  by  the  corporation.  In  an  action  of  debt 
for  goods  sold  and  delivered  and  for  work  and  labour  done,  the  plaintiff 
succeeded,  although  the  contract  was  not  under  seal.*^  This  view  of  the  law 
was  subsequently  upheld  in  two  similar  cases,^  and  now  stands  established 
by  the  decision  in  Lawford  v.  BiUpricay  R.  D.  C*  There  the  plaintiff, 
acting  as  defendants'  engineer  by  agreement  under  seal,  was  instructed  by 
them  (not  under  seal)  to  act  as  engineer  in  respect  of  certain  extension 
works  ;  the  defendants  did  not  deny  that  they  instructed  him  or  that  the 
works  were  necessary,  but  relied  upon  the  defence  that  the  contract  for  the 
extension  works  was  not  under  seal.  They  were,  nevertheless,  held  to  be 
liable.  So,  too,  if  he  had  been  dismissed  before  the  completion  of  the  work, 
he  could  have  recovered  on  a  qiuinfum  meruit.'^ 

^  Per  Lord  Denman,  C.  J.,  in  Church  v.  Imperial  Gas,  ^'c.,  Co.  (1838),  6 
A.  &  E.  at  p.  8(31  ;  cited  in  Mayor  of  Ludlow  v.  Charlton  (1810),  6  M.  &  W.  at 
p.  822,  where  a  strong  prot^t  is  made  in  favour  of  the  general  rule. 

*  Per  Alderson,  B.,  in  Diggle  v.  London  ^  Blachwall  Ry.  Co.  (1850),  5  Exch. 
at  p.  450. 

*  Per  Lord  nenman,  C.  J.,  in  Church  v.  Imperial  Gas  Co.,  Sr.  Co.,  supra. 

*  South  of  Ireland  Colliery  Co.  v.  Waddle  (1869),  L.  R.  4  C.  P.  617. 
5  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69),  s.  76. 

*  Clarke  v.   Cuckficld  Union  (1852),  21  L.  J.    Q.  B.   349. 

'  Haicjh  V.  North  Bierlei/  Union  (1858),  28  L.  J.  Q.  B.  62  ;   Nicholson  v.  Brad- 
field  Union  (1866),  L.  R.  1  Q.  B.  620. 
»  [1903]  1  K.  B.  722. 
»  See  JLidge  v.  Matlock  Bath  U.  D.  C.  (l!»10j,  26  Times  L.  W.  617. 
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In  the  case  of  a  company  incorporated  under  the  Companies  (Con- 
solidation) Act,  1908/  contracts  maybe  made  by  persons  acting  under  the 
express  or  implied  authority  of  the  company  by  writing  or  by  parol  in  the 
same  manner  as  would  bind  private  individuals.  If,  however,  the  contract 
is  of  a  kind  that  must  be  under  seal  even  if  made  between  private  individuals, 
it  must  be  executed  by  the  company  under  its  seal  in  the  usual  manner.^ 

These  exceptions,  however,  do  not  apply  if  a  statute  pre- 
scribes a  particular  formality.  The  Public  Health  Act,  1875, 
invalidates  any  contract  of  a  value  exceeding  £50  made  by 
an  urban  authority,  unless  made  under  seal.-'  This  provision 
in  effect  fixes  a  limit  at  which  corporate  contracts  cease  to 
be  so  trifling  as  to  make  the  seal  unnecessary. 

Thus,  where  an  architect,  on  the  verbal  instructions  of  the  surveyor  of 
an  urban  authority,  prepared  plans  for  certain  offices  (which  plans  and 
offices  the  jury  found  to  be  necessary),  it  was  held  that,  even  assuming  the 
contract  was  founded  on  an  executed  consideration,  the  architect  could  not 
succeed,  as  his  claim  was  for  more  than  £50.^  Similarly,  where  an  urban 
authority  contracted  without  seal  with  X.  and  Company  to  finish  works  for 
the  execution  of  which  they  had  given  a  sealed  contract' to  Z.,  X.  atfd 
Company  failed  in  their  action.  "The  Legislature,"  said  Lord  Bramwell, 
"  has  made  provisions  for  the  protection  of  ratepayers,  shareholders  and 
others,  who  must  act  through  the  agency  of  a  representative  body,  by 
requiring  the  observance  of  certain  solemnities  and  formalities  which 
involve  deliberation  and  reflection.  That  is  the  importance  of '  the  seal. 
It  is  idle  to  say  there  is  no  magic  in  a  wafer.  It  continually  happens  that 
carelessness  and  indifference  on  the  one  side,  and  the  greed  of  gain  on  the 
other,  cause  a  disregard  of  these  safeguards.  .  .  .  The  decision  may  be 
hard  in  this  case  on  the  plaintiffs,  who  may  not  have  known  the  law. 
They  and  others  must  be  taught  it,  which  can  only  be  done  by  its 
enforcement.  "5 

A  corporation  is  not  bound  by  contracts  which  have  been 
made  on  its  behalf  before  it  was  incorporated.^  It  cannot, 
for  example,  merely  by  adopting  a  contract  of  purchase  made 
before  its  incorporation,  enter  into  contractual  relations  with 
the  vendor.'  And  even  if  the  company  takes  the  benefit  of 
services  rendered  under  such  a  contract,  it  does  not  become 

1  8  Edw.  VII.  c.  69. 

2  S.  76. 

3  38  &  39  Vict.  c.  55,  s.  174  (1). 

*  Sunt  V.  Wimbledon  Local  Board  (1878),  i  C.  P.  D.  53. 
'  Young  v.  Corporation  of  Leamington  (1883),  8  App.  Caa.  at  p.  528. 
6  Kelner  v.  Ba,xter  (1866),  L.  R.  2  C.  P.  17i. 

'  In  re  Johannesburg  Hotel  Co.,  [1891]  1  Ch.  119  ;  North  Sydney  Investment 
Co.  V.  Higgins,  [1899]  A.  0.  203. 
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liable  in  oqnitv  to  pay  for  them/  If  it  is  desired  to  make 
such  a  contract  binding  in  law,  the  company,  after  it  comes 
into  existence,  must  make  a  new  contract  in  the  terms  of 
the  old  one.^ 

If  a  company  incorporated  under  the  Companies  (Con- 
solidation) Act,  1908,  enters  into  a  contract  before  it  becomes 
entitled  to  commence  business,^  it  is  only  provisional  and  is 
not  binding  until  the  company  actually  becomes  so  entitled/ 
Consequently,  if  the  company  be  wound  up  before  that  date, 
the  other  party  to  the  contract  has  no  claim  on  it/ 

Questions  may  arise  as  to  the  liabilities  of  shareholders,  directors, 
promoters  and  others  concerned  with  projected  companies  or  associations. 
The  rule  is  that  when  a  |)erson  is  engaged  to  act  with  others  for  the  purpose 
of  establishing  a  particular  scheme,  there  is  no  partnership,  nor  even  such  a 
g'2/«.si-partnership  as  will  make  any  of  such  persons  agent  for  the  others, 
for  the  purpose  of  attaining  the  common  object.*  If,  however,  by  consent, 
conduct  or  ratification  they  authorise  any  one  to  act  for  them,  and  work  is 
done  and  credit  given  on  the  faith  of  their  responsibility,  they  will  be 
liable  on  any  contracts  so  made.'' 

In  addition  to  corporations  proper  (that  is,  those  which 
have  an  existence  in  law  separate  and  distinct  from  their 
members),  there  are  associations  of  a  permanent  character, 
which  have  some  of  the  attributes  of  a  corporation  but  no 
personality  apart  from  that  of  their  members,  such  as  Trade 
Unions,  and  partnerships  and  associations  of  a  less  per- 
manent character  which  have  none  of  the  attributes  of  a 
corporation,  such  as  social  and  political  clubs.® 

Parliament  has  passed  many  statutes  in  order  to  oster 
thrift  and  providence.  It  has  authorised  the  formation  of 
Building    Societies,  Friendly    Societies,  Cost-book    mining 

1  In  re  English  and  Colonial  Produce  Co.,  [1906]  2  Ch.  435  ;  and  see  In  re 
National  Motor  Mail  Coach  Co.,  [1908]  2  Ch.  515. 

2  Aatal  Land  Co.  v.  Pauline  Colliery,  [190i]  A.  C.  120. 

3  Sec  <infi'.  p.  1413. 

«  8  Edw.  VII.  c.  69,  s.  87  (3). 

s  In  re  Otto  Electrical  Manufacturing  Co.,  [1900]  2  Ch.  390  ;  New  Druee- 
Portland  Co.  v.  Blaki.stmi  (1908),  21  Times  L.  R.  ".SS. 

•  Roynell  v.  Lewis  (1810),  15  M.  &  W.  517  ;  Wilton  v.  Viscount  Cunon,  ib., 
632. 

'  See  Burnett  v.  Lambert  (1810),  15  M.  &  W.  489,  493  ;  Walstab  v.  Spottis- 
tvoode,  ib.,  501. 

8  Legal  recognition  and  protection  is  secured  for  these  last-named  associations 
by  vesting  the  joint  property  in  truBtces  for  the  benefit  of  the  members  :  see  In  re 
One  and  All,  4'c.,  Association  (1909),  25  Times  L.  R.  674. 
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companies,  etc.,  which  have  many  privileges  conferred  upon 
them/  We  can  here  only  deal  shortly  with  the  most 
important  of  them,  viz.,  Trade  Unions. 

Until  1871  all  associations  of  masters  or  workmen  were 
illegal,  if  their  objects  included  anything  which  tended  to  the 
restraint  of  trade,  and  consequently  the  members  were  liable 
to  be  indicted  for  conspiracy.  By  the  Trade  Union  Act, 
1871,^  this  liability  was  removed  and  provisions  were  made 
establishing  a  register  of  trade  unions,^  and  vesting  their 
property  in  trustees  ;  ^  but  many  contracts  of  trade  unions 
were  declared  void,  in  the  sense  of  not  being  enforceable  in  a 
Court  of  law.  The  Act  was  amended  in  1870,^  and  a  trade 
union  w^as  defined  as  being  "  any  combination,  whether 
temporary  or  permanent,  for  regulating  the  relations  between 
workmen  and  masters,  or  between  workmen  and  workmen,  or 
between  masters  and  masters,  or  for  imposing  restrictive  con- 
ditions on  the  conduct  of  any  trade  or  business,  whether  such 
combination  would  or  would  not  (before  1871)  have  been 
deemed  to  have  been  an  unlawful  association  by  reason  of 
some  one  or  more  of  its  purposes  being  in  restraint  of  trade."  '^ 

It  was  formerly  thought  that  trade  unions  were  in  no  way 
liable  for  torts  committed  on  their  behalf,  but  it  was  decided 
in  1905  that  a  trade  union  whether  registered  or  not  can 
be  sued  in  its  own  name,''  and  that  it  can  even  be  sued  by  one 
of  its  own  members.^  The  law  w^as  altered  by  the  Trade 
Disputes  Act,  1906,^  which  enacted  that  "  an  action  against 
a  trade  union  whether  of  workmen  or  masters,  or  against  any 
members  or  officials  thereof  on  behalf  of  themselves  and  all 
other  members  of  the  trade  union  in  respect  of  any  tortious 
act  alleged  to  have  been  committed  by  or  on  behalf  of  the 

1  See  Caft  v.  Wood,  [1910]  A.  C.  404. 

2  34  &  35  Vict.  c.  31,  s.  2. 
»  Ss.  7—10. 

*  Who  are  bound  by  law  to  execute  their  trusts  :    ss.  13 — 18, 

5  39  &  40  Vict.  c.  22. 

6  S.  16. 

'  Taff  Vale  By.  Co.  v.  Amalgamated  Society  of  Railway  Servants,  [1901] 
A.  C.  426  ;  Trollope  v.  London  Buildintf  Trades  Federation  (189(;),  12  Times  L.  R.  373'; 
Neivtonv.  Amalgamated  Mmician.s'  Union,  ib.  623.  And  see  Order  XVI.,  r.  I),  and 
Wood  V.  McCarthy,  [1893]  1  Q.  B.  775. 

»  Yorkshire  Miners'  Association  v.  Howden,  [1905]  A.  C.  256  ;  and  see  South  Wales 
Miners'  Federation  v.  Glamorgan  Coal  Co.,  [1905]  A.  C.  239  ;  Cope  v.  Crossingham, 
[  1909]  2  Ch.  148. 

9  6  Edw.  VII.  c.  47. 
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trade  union,  sliall  not  be  entertained  by  any  Court. "^  This 
section  applies  whether  the  tortious  act  was  done  in  con- 
tenij^lation  or  furtherance  of  a  trade  dispute  or  not.-  But 
a  trade  union  can  ])e  restrained  from  employing  its  funds  for 
purposes  not  within  its  powers,  e.g.,  for  the  payment  of 
Members  of  Parliament.^  No  action  will  lie  against  a  trade 
union  for  the  breach  of  any  of  its  rules  which,  though 
harmless  in  themselves  (such  as  provisions  for  superannua- 
tion benefit),  are  inseparable  from  other  rules  as  to  the 
union's  militant  purposes,  w^hich  render  the  union  an 
illegal  association  at  common  law.'' 

^  S.  4  ;   Bussy  v.  Amalgamated  Society  of  Railway  Servants  (1908),  24  Times 
L.  R.  437  ;    and  see  Conway  v.  Wade,  [1909]  A.  C.  506. 

«    Viir/ier  S- So/ix.  Ltd.  v.  London  Society  of  Comjwsitorx,  [1913]  A.  C.  107. 

•  Amalgamated  Society  of  liailway  Servants  v.  Oshoriw,  [1910]  A.  C.  87  ;  and  see 
Wihon  V.  Amalgamated  Society  of  Engineers,  [1911]  2  Ch.  32-i. 

*  Russell  T.  Amalgamated  Society  of  Carpenters,  [1912]  A.  C.  421. 


Chapter  VII. 

THE    KING,    HIS    OFFICERS    AND    HIS    SUBJECTS. 

The  King  and  his  Family. 

The  King  is  the  supreme  head  of  the  realm. ^  He 
represents  Jthe  State  in  its  relations  with  other  countries  ; 
the  administration  of  the  affairs  of  the  nation  is  carried  out 
by  officers  in  his  name  ;  he  is  the  head  of  the  Legislature, 
and  without  his  assent  no  measure  can  pass  into  law  ;  he  is 
also  the  head  of  the  Navy  and  Army.  Justice  is  administered 
by  the  Courts  of  law  in  his  name,  and  the  prerogative  of 
mercy  is  vested  in  him.- 

From  very  early  times,  the  King  has  been  regarded  as  a 
corporation.^  "  The  King  never  dies,"  although  the  person 
who  was  King  yesterday  may  not  be  alive  to-day.  The  King, 
therefore,  can  hold  property  both  as  King  and  as  a  private 
individual.  He  cannot  dispose  of  the  property  of  the  Crown 
by  will,  but  his  own  property  passes  under  his  will  or  by 
intestacy  according  to  the  ordinary  law  of  the  land. 

The  King  frequently  appears  as  a  litigant  in  his  own 
Courts.  All  criminal  prosecutions  are  undertaken  in  the 
King's  name  ;  and  he  must  bring  actions  in  the  Courts  to 
enforce  most  of  his  claims  in  contract  or  in  tort. 

Nev^ertheless,  the  King  is  not  bound  m  all  cases  to  take  proceedings  to 
enforce  them.  Debts  due  to  the  King  by  record  or  by  specialty  and  debts 
due  from  persons  liable  to  account  to  him  can  be  recovered  by  execution 
without  auy  previous  judgment  of  any  Court.  The  process  is  called  a 
writ  of  "  immediate  extent,"  *  by  which  the  sheriff  is  commanded  to 
seize  the  debtor's  chattels.     If  the  debtor  is  dead,  his  property  is  still  hable 

1  The  succession  to  the  Crown  is  vested  in  the  descendants  of  the  Electreos 
Sophia  of  Hanover  in  tail  general,  being  Protestants,  by  the  Bill  of  Rights 
(1  Win.  &  M.,  St.  2,  c.  2),  and  the  Act  of  Settlement  (12  &  13  Will.  III.  c.  2),  as 
amended  by  the  Accession  Declaration  Act,  1910  (10  Edw.  VII.  &  1  Geo.  V.  c.  29). 

*  See  ante,  p.  1128.  There  are,  however,  certain  crimes  which  the  King  cannot 
pardon  :  see  ante,  pp.  105,  liO,  1174. 

3  See  ante.  p.   1409. 

*  33  Hen.  VIII.  c.  39  ;    and  13  Eliz.  c.  4. 
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to  he  seized  undov  a  writ  known  as '' diem  clausit  extremum,'"  no  matter 
into  whose  Imnds  such  property  may  have  passed.^  Until  seizure  the 
lands  of  the  debtor  are  subject  to  a  lien  for  such  debts,  but  he  can  convey 
them  free  from  the  lien  unless  the  debts  have  been  duly  registered  against 
him.'- 

The  King  is  not  capable  of  committing  a  crime ;  he  cannot 
be  sued  for  any  tort  or  breach  of  contract.  Nevertheless, 
when  it  is  alleged  that  the  King  or  any  officer  of  his  has  broken 
a  contract,  or  wrongfully  detains  property  or  money  belonging 
to  a  subject,  it  is  usual  for  the  King  to  consent  to  the 
question  being  tried  by  the  Courts,  and  proceedings  are  then 
instituted  by  a  Petition  of  Right  or  Monstrans  de  droit.^ 

The  innnunity  of  the  King  from  criminal  and  civil  process 
does  not  extend  to  the  members  of  his  family.  The  Queen 
Consort  has,  indeed,  always  been  entitled  to  own  property 
and  to  sue  and  be  sued  as-  a  feme  sole ;  but  no  member  of 
the  Eoyal  family  has  any  position  in  law  other  than  that 
of  a  subject.^ 

The  Officers  of  the  Crown. 

Although  "the  King  can  do  no  wrong,"  he  cannot  authorise 
any  other  person  to  commit  WTongs.  If  the  King  com- 
mands one  of  his  subjects  to  commit  a  crime  or  a  tort  in  the 
British  dominions,  the  King's  command  affords  that  subject 
no  immunity.  High  officers  of  State  and  their  subordinates 
must  answer  to  the  law  for  any  crime  or  wrong  committed 
by  them.  They  cannot  plead  that  they  acted  in  obedience 
to  royal  commands  or  in  exercise  of  their  administrative 
functions ;  '*  for  the  warrant  of  no  man,  not  even  of  the 
King  himself,  can  excuse  the  doing  of  an  illegal  act."  ^ 

The  governor  of  a  colony  is  such  an  officer  of  State ;  he 
does  not  possess  the  immunity  of   a    sovereign.      Conse- 

1  See  H.  V.  Pridgeon.  [1910]  2  K.  B.  543. 

2  2  «c  3  Vict.  c.  11  ;  22  &  23  Vict.  c.  35  ;  and  the  Crown  Suif^  Act,  1865 
(28  ii  29  Vict.  c.  104). 

•  For  these  proceedings,  sec  ante,  pp.  1182 — 1184. 

*  In  order  to  contract  a  valid  marriage,  they  must  either  obtain  the  consent  of  tb& 
King  or  fulfil  certain  onerous  conditions  :  Royal  Marriages  Act,  1772  (12  Geo.  III. 
c.  1).  Their  marriages  are  regulated  by  the  common  law  in  force  before  Lord 
Hardwicke's  Marriage  Act,  17r>3  (26  Geo.  II.  c.  33),  for  such  marriages  are 
epocially  excepted  from  that  and  the  subsequent  Marriage  Acts. 

5  Per  rur.  in  Sandx  v.  Child  (1G93),  3  Lev.  at  p.  352  ;  Entick  v.  Carringlon 
(1765),  19  St.  Tr.   1030.  1067. 
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quently  he  may  be  prosecuted  or  sued  for  any  crime  or  tort 
which  he  may  have  committed,  and  that  either  in  the  Courts 
of  this  country  or  in  the  Courts  of  his  own  colony.^  Thus,  if 
a  colonial  governor  or  his  deputy  is  guilty  of  oppression, 
extortion  or  any  other  crime  abroad,  he  may  be  tried  for 
the  same  in  this  country.^  And  so  can  any  other  person 
employed  in  the  service  of  the  Crown  abroad  who  commits 
a  crime  in  the  pretended  execution  of  his  office.^ 

We  have  already  dealt  with  the  immunity  of  judges  of 
superior  and  inferior  Courts  respectively  for  acts  done  or 
words  spoken  in  the  course  of  their  judicial  functions,*  and 
with  their  power  of  committal  for  contempt  of  Court.^  The 
law  also  affords  special  protection  to  justices  of  the  peace  "^ 
and  to  police  constables." 

If,  however,  an  act  primd  facie  wrongful,  which  affects  the  person  or 
property  of  an  alien,  is  done  in  a  foreign  country  by  a  representative  of  tjie 
Crown,  and  either  was  previonsly  sanctioned  or  has  been  subsequently  rati- 
fied by  the  Crown,  no  action  lies  here  against  that  officer,  nor  will  a  petition 
of  right  be  entertained  against  the  Crown.  Thus,  in  Buron  v.  Denman,^ 
the  defendant,  while  engaged  as  a  navai  officer  in  suppressing  the  slave 
trade,  burnt  down  the  plaintiff's  buildings  which  were  on  a  foreign  shore, 
and  released  the  slaves  who  were  confined  in  them,  and  it  was  held  that  no 
action  lay.  The  representative  of  the  Crown  would,  however,  be  liable  if 
his  trespass  was  committed  against  a  British  subject.^ 

Again,  officers  of  state  are  not  liable  for  the  acts  or  defaults  of 
their  servants  unless  done  by  their  command.  Thus,  if  a  subordinate 
official  in  the  course  of  his  duty  commits  a  trespass,  he  alone  will  be 
liable  for  it.^*^     "The  head  of  a  Government  department  is  not  liable 

1  Mostyn  v.  Fabrigas  (177i),  1  Cowp.  161  ;  Cameron  v.  Kyte  (1835),  3  Knapp, 
P.  C.  C.  332  ;  Phillips  v.  Eyre  (1870),  L.  R.  6  ,Q.  B.  1  ;  Musgrave  v.  Pulido  (1879), 
5  App.  Gas.  102.  The  Lord  Lieutenant  of  Ireland  is  an  exception  :  Tandy  v. 
Earl  of  Westmoreland  (1792),  27  St.  Tr.  12i6  ;  and  see  Zuby  v.  L&rd  Wodehouse 
(1865),  17  Ir.  C.  L.  R.  618  ;  Sullivan  v.  Earl  Spencer  (1872),  6  Ir.  R.  C.  L.  173. 
As  to  the  proclamation  of  "  martial  law,"  see  Marais  v.  Gen&ral  Officer  Command- 
ing, [1902]  A.  C.  109  ;    Ex  parte  Mgomini  (1906),  91  L.  T.  558. 

2  11  Will.  III.  c.  12  ;  Picton's  Case  (1804),  30  St.  Tr.  225  ;  and  see  R.  v. 
Eyre  (1868),  L.  R.  3  Q.  B.  487. 

3  42  Geo.  III.  c.  85,  s.  1. 
*  See  ante,  pp.  483,  484,  531. 

5  See  ante,  p.  201. 

6  See  ante,  pp.  482,  483. 
'  See  ante,  pp.  480—482. 

8  (1859),  2  Exch.  167  ;  see  also  Cook  v.  Sprigg,  [1899]  A.  C.  552  ;  Salaman 
V.  Secretary  of  State  for  India,  [1906]  1  K.  B.  613  ;  and  cf.  West  Band  Mining 
Co.  V.  R.,  [1905]  2  K.  B.  391. 

9  Walker  v.  Baird,  [1892]  A.  C.  491. 

^o  Raleigh  v.  Goschen,  [1898]  1  Ch.  73  ;  Bainbridge  v.  Postmaster-General, 
[1906]  1  K.  B.  178  ;    cf.  R.  v.  Earl  of  Crewe,  [1910]  2  K.  B.  576. 
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for  the  neglect  or  torts  of  officials  in  the  department,  unless  it  can  be 
shown  that  the  act  coinplaine  i  of  was  substantially  the  act  of  the  head 
himself."  ^ 

British    Subjects. 

The  law  as  to  British  nationality  has  been  modified  and 
re-stated  by  the  two  British  Nationality  and  Status  of  Aliens 
Acts,  1914  and  1918.^     British  subjects  may  be — 

(i.)  natural-born  British  subjects, 

(ii.)  naturalised  British  subjects, 

(iii.)  denizens,  or 

(iv.)  the  wives  of  any  such  persons. 

(i.)  Xatural-born  British  Subjects. — This  term  includes — 

(a)  Any  person  born  within  His  Majesty's  dominions  and 
allegiance,^  no  matter  what  the  nationality  of  his  father 
may  have  been,''  except  the  child  of  a  foreign  sovereign, 
of  an  ambassador  or  other  minister  accredited  to  this 
country,  or  of  his  suite  or  staff,^  or  the  child  of  an  alien 
enemy  who,  at  the  time  of  its  birth,  is  in  hostile  occupation 
of  the  place  w4iere  the  child  is  born  ;  ^  and 

(b)  Any  person  born  out  of  His  Majesty's  dominions 
whose  father  Avas  a  British  subject  at  the  time  of  that 
person's  birth  and  either  w^as  born  within  His  Majesty's 
allegiance,  or  was  a  person  to  whom  a  certificate  of  naturali- 
sation had  been  granted,'^  or  had  become  a  British  subject 
by  reason  of  any  annexation  of  territory,  or  was  at  the 
time  of  that  person's  birth  in  the  service  of  the  Crown ;  ® 
and 

(c)  Any  person  born  out  of  His  Majesty's  dominions  before 

*  IW  Roracr,  J.,  in  Ilalcigh  v.  Gi'sclien,  [1898]  1  Ch.  at  p.  77;  and  see  Hosier 
Jims.  V.  ikrl  of  Derby,  [1918]  2  K.  B.  671. 

»  4  A:  5  Geo.  V.  c.  17  and  «  &  9  Geo.  V.  c.  38. 

»  4  &  5  Geo.  v.  c.  17,  s.  1  (1).  The  cbikl  of  a  British  subject  is  born  within  His 
Majesty's  allegiance  "if  born  in  a  place  where  by  treaty,  capitulation,  grant,  usage, 
«uflferance,  or  other  lawful  means,  His  Majesty  "exercises  jurisdiction  over  British 
flubjects,"  e.g.  in  Constantinople. 

«  Calvin  f  Case  (1608),  7  Kep.  5  a  ;  ^neas  Macdonald's  Ciue  (1747),  18  St.  Tr.  857  ; 
but  see  Isaacson  v.  Durarit  (1886),  17  Q.  B.  U.  54. 

*  Westlake,  Private  International  Law,  4tb  ed.,  pp.  348 — 351. 

*  Calrift's  Cojip  (1608),  7  Rep.  18  a,  18  b. 

'  4  A:  .'>  Geo.  V.  c.  17,  s.  1  (1).  The  proviso  regarding  the  children  of  naturalised 
I»er8ons  if  an  innovation,  and  therefore  affects  only  children  born  after  the  1st 
Januarv,  1915. 

»  8&  9  Geo.  V.  c  38,  s.  2(1). 
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the  1st  January,  1915,  whose  paternal  grandfather  was  born 
within  His  Majesty's  dominions,  provided  that  his  father  at 
the  time  of  the  birth  was  a  British  subject  and  not  in  the 
service  of  an  alien  enemy ;  ^  and 

(d)  Any  person  born  out  of  His  Majesty's  dominions  whose 
father  was  at  the  time  of  his  birth  a  British  ambassador  or 
minister  accredited  to  the  country  in  which  such  person 
was  born,  or  a  member  of  the  suite  or  staff  of  such  ambas- 
sador or  minister ;  -  and 

(e)  Any  person  born  on  board  a  British  ship,  whether  in 
foreign  territorial  waters  or  not.^ 

(ii.)  Naturalised  British  Subjects,  who  enjoy  all  the  rights 
and  privileges  of  natural-born  British  subjects. — The  term 
includes — 

(a)  Any  person  who  has  obtained  a  certificate  of  naturali- 
sation in  the  United  Kingdom  in  accordance  with  the  laws 
in  force  when  such  certificate  was  granted ;  ^  and 

(6)  Any  foreign-born  child  of  a  person  naturalised  under 
the  British  Nationality  and  Status  of  Aliens  Act,  1914, 
whose  name  is  included  in  the  certificate  granted ;  ^  and 

(c)  Any  foreign-born  child  of  a  person  naturalised  under 
the  Naturalization  Act,  1870,  who  during  infancy  resided 
with  that  person  in  His  Majesty's  dominions.*^ 

(iii.)  Denizens. — An  alien  may  obtain  from  the  Crown 
letters  patent  which  make  him  (either  permanently  or  for  a 
specified  time)  a  British  subject.  Such  letters  are  called 
letters  of  denization,  and  the  grant  of  them  is  an  exercise  of 
the  royal  prerogative  and  is  subject  to  no  restrictions  what- 
ever. Prior  to  the  Naturalization  Act  of  1870  a  denizen 
might  acquire  land  by  purchase,  which  an  alien  might  not, 
but  could  not  inherit  land.  Now  during  the  period  of  his 
denization  he  is  in  much  the  same  position  as  a  naturalised 

^  7  Anne,  c.  5,  s.  3  ;  4  Geo.  II.  c.  21,  s.  1  ;  13  Geo.  III.  c.  21  ;  and  see  Naturaliza- 
tion Act,  1870  (33  &  3-i  Vict.  c.  14). 

2  Calvi?i's  Case,  supra  ;  but  see  De  Geer  v.  Stone  (1882),  22  Ch.  D.  243. 

3  4  &  5  Geo.  V.  c.  17,  s.  1  (1).  The  converse  also  holds  good  :  a  person  born  on  board 
a  foreign  ship  is  not  a  British  subject  by  reason  only  that  the  ship  was  in  British 
territorial  waters  at  the  time  of  his  birth  :    ii.,  s.  1  (2). 

^  See,  however,  s.  3  (2)  of  the  Act  of  1918,  which  forbids  for  ten  years  the  naturalisa- 
tion of  former  enemies  of  this  country. 
5  4  &  5  Geo.  V.  c.  17,  s.  .5  (1). 
«  33  &  34  Vict.  c.  14,  s.  10  (5). 
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Britisli  subject,  excei)t  that  he  ca^nnot  be  a  member  of  the 
Privy  Council  or  of  either  House  of  Parliament. 

(iv.)  IVives. — The  wife  of  a  British  subject  is  a  British 
subject,  and  the  wife  of  an  alien  is  an  alien,  wherever  they 
may  have  been  born.  Where,  however,  a  man  during  the 
continuance  of  his  marriage  ceases  to  be  a  British  subject, 
his  wife  may  make  a  declaration  that  she  desires  to  retain 
British  nationality  and  will  thereupon  remain  a  British 
subject.^  But  she  cannot  do  this  if  the  Secretary  of  State 
has  revoked  her  husband's  certificate  of  naturalisation  and 
directed  that  she  shall  cease  to  be  a  British  subject.^ 

A  person  ceases  to  be  a  British  subject,  firstly,  on  becoming 
sovereign  of  another  State ;  ^  secondly,  if  he  is  born  a  British 
subject,  but  under  the  laws  of  another  State,  and  after 
attaining  his  majority  elects  to  be  the  subject  of  that  other 
State,  and  makes  a  declaration  of  alienage  ;  *  thirdly,  if  he 
becomes  naturalised  in  a  foreign  country  ;  ^  and  fourthly,  a 
woman,  who  is  a  British  subject  and  marries  an  alien, 
takes  her  husband's  nationality. 

A  naturalised  British  subject  will  also  lose  British 
nationality  on  the  revocation  of  his  certificate  of  naturalisa- 
tion. The  law  regarding  such  revocation  is  governed  by 
section  7  of  the  Act  of  1914  as  amended  by  section  1  of  the 
Act  of  1918.  The  Secretary  of  State  may  by  order  revoke  a 
certificate  if  he  is  satisfied  that  it  was  obtained  by  fraud  or 
that  the  i)erson  naturahsed  has  shown  himself  by  act  or 
speech  to  be  disloyal  to  His  Majesty,  and  in  other  cases 
which  are  set  out  in  section  7  (2). 

The  Secretary  of  State  may  also  direct  that  the  wife  and 
children  of  a  person  whose  certificate  of  naturalisation  is 
revoked  shall  cease  to  be  British  subjects,  but  a  wife  who 
was  born  a  British  subject  cannot  thus  be  deprived  of 
British  nationality,  unless,  had  she  herself  held  a  certificate 

*  4  A:  5  Geo.  V.  c.  17,  8.  10. 

*  Jh.,  88.  7  and  7a  ;  and  see  below. 

'  Ae,  for  example,  when  H.R.H.  the  Duke  of  Edinburgh  became  Duke  of  Saxe 
Coburg  Gotha,  a  State  of  the  German  Empire. 

*  4  4:  5  Geo.  V.  c.  17,  s.  14  ;  bee  also  s.  15. 
»  Jb.,  8.  13. 
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of  naturalisation  in  her  own  right,  this  certificate   could 
properly  have  been  revoked. 

Where  any  British  subject  ceases  to  be  a  British  subject, 
he  is  not  thereby  discharged  from  any  obligation  in  respect 
of  any  act  done  before  he  ceased  to  be  a  British  subject.^ 

Various  disabilities  affecting  both  natural  and  artificial 
persons  have  been  dealt  with  in  the  preceding  chapters  of 
this  Book.  It  only  remains  here  to  discuss  the  disabilities  of 
subjects  who  have  come  under  the  ban  of  the  law.  A  person 
who  has  been  convicted  of  a  misdemeanour,  as  a  rule,  suffers 
no  loss  of  status.  He  is  still  as  capable  of  exercising  his 
rights  as  any  other  person,  but,  of  course,  if  sentenced  to 
imprisonment  he  cannot,  without  leave,  do  any  act  which 
necessitates  his  presence  outside  the  prison  in  which  he 
is  confined.  A  person  who  has  been  convicted  of  a  felony 
and  sentenced  to  penal  servitude  is  in  a  very  different 
position.  While  undergoing  his  sentence,  he  cannot  bring 
an  action  "  for  the  recovery  of  any  property,  debt  or  damage 
whatsoever,"^  or  make  a  valid  contract;  but  he  can  do  so 
when  he  is  out  on  "  ticket-of-leave."  ^  His  property  on  his 
conviction  is  entrusted  to  the  care  of  the  Administrator  of 
Felons'  Property,  who  has  "  absolute  power  to  let,  mortgage, 
sell,  convey  or  transfer  any  part  of  such  property  as  to  him 
shall  seem  fit."*  After  serving  his  sentence  a  convicted 
person  resumes  his  ordinary  civil  rights. 

Outlawry  was  formerly  the  ordinary  process  by  which  a  person  was 
compelled  to  appear  before  a  Court  of  justice  to  answer  a  criminal  charge 
or  a  civil  claim  made  against  him.  If  after  formal  summons  he  did  not 
appear,  he  was  declared  to  be  an  outlaw,  that  is,  he  was  placed  outside 
the  protection  of  the  law,  and,  at  one  time,  it  was  even  said  that  he 
could  be  slain  with  impunity.^  An  outlaw's  chattels  were  forfeited  to  the 
Crown^  and  he  was  incapable  of  doing  any  legal  act,  of  suing  or  being  sued,  of 

»  lb..  8.  16. 

-  It  is  doubtful  whether  the  word  "damage  "  includes  a  tort  which  is  not  based 
on  actual  damage  to  property. 

»  Forfeitures  Act,  1870  (33  &  34  Vict.  c.  23),  ss.  8,  30. 

^  Ih.,  s.  12  ;  and  see  Carr  v  .  Anderson,  [1903]  1  Ch,  90  ;  i«  re  Gaskell  and 
Walters  (1906),  22  Times  L.  R.  464. 

*  See  ante,  p.  266. 

«  Specially  excepted  from  the  Forfeitures  Act,  1870  (33  &  34  Vict.  c.  23),  s.  1. 


143*2  THE    KING    AND    HIS    SUBJECTS. 

giving  evidence  or  of  serving  as  a  juror.^  Outlawry  in  civil  cases  was 
abolished  in  1870  ;-  but  it  is  still  possible  for  a  person  who  is  accused  of  a 
criminal  offence  to  be  made  an  "  outlaw,"  though  this  course  is  now  very 
rarely  taken.^ 

AUrns. 

Foreign  sovereigns  and  their  representatives  are  not  subject 
to  the  jurisdiction  of  the  English  criminal  Courts.  If  they 
commit  crimes  while  in  England,  the  only  remedy  is  to 
require  them  to  leave  the  country.'* 

They  can,  however,  enforce  their  civil  rights  by  action  in 
our  Courts,  but  by  so  doing  they  submit  themselves  to  the 
jurisdiction  of  the  Court  and  so  enable  it  to  adjudicate  upon 
any  claim  which  the  defendant  has  against  them  arising  out 
of  the  subject-matter  of  the  action,^  but  not  upon  a  mere 
cross-claim.^  As  to  all  other  claims  against  them  they  are 
outside  the  jurisdiction  of  the  Courts.'^  Unless  they  voluntarily 
submit  to  that  jurisdiction,^  the  Court  has  no  power  to  try  an 
action  brought  against  them.  x\gain,  if  any  person  does  an  act 
within  the  territory  of  a  foreign  sovereign  by  his  authority, 
our  Courts  will  not  inquire  into  its  legality ;  such  an  act  will 
be  regarded  here  as  justified  by  the  law  of  that  country.® 

We  have  already  discussed  the  position  of  companies  incor- 
porated in  a  foreign  country.^"  It  now  remains  to  deal  with 
an  alien,  that  is,  a  natural  person  who  does  not  owe  allegiance 
to  the  Crown.  It  has  been  said  that  no  alien  has  a  legal 
right  to  enter  this  country,  but  as  a  matter  of  fact  all  aliens 

•  Juries  Act,  1870  (33  &  34  Vict.  c.  77). 
'  42  .V;  43  Vict.  c.  r,<J,  a.  3. 

»  2r>  Edw.  I.  c.  29  ;  IS  Edw.  III.  st.  1,  c.  1  :  18  Edw.  III.  st.  2,  c.  4.  The  last 
proceediiiR  in  outlawry  was  in  the  case  of  Lord  Ernest  Vane  Tempest  in  18.')1<. 

*  Westlake,  International  Law,  Part  I.,  p.   266. 

*  Yxquierdo  v.  Clydebank  Eiujineering  Co.,  [1902]  A.  C.  524  ;  U.S.A.  v.  Prioleau 
(1865),  2  II.  &  M.  559  ;  U.S.A.  v.  McRae  (1867),  L.  E.  3  Ch.  79  ;  Republic  of 
Peru  V.  Dreyfut  (1888),  38  Ch.  D.  348. 

•  Imprrial  Japanese  Government  v.  P.  ^  0.  Co.,  [1895]  A.  C.  644  ;  Strousberg 
V.  Republic  of  Cotta  Rica  (1880),  29  W.  R.  125  ;  S.  A.  Republic  v.  La  Compagnia 
Frano-Belge.  [1898]  1  Ch.  190. 

'  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  149  ;  The  Parlement  Beige  (1880), 
5  P.  D.  197,  followed  in  The  Jassy,  [1906]  P.  270  ;  Macartney  v.  Garbutt  (1890), 
24  Q.  B.  D.  368  ;    Muxurut  Bey  v.  Gadban,  [1894]  1  Q.  B.  533. 

*•  Taylor  v.  JieM  (18.50,  14  C.  I'..  4S7 ;  In  re  Bolivia  Exploration  Syndicate,  [1914] 
1  Ch.  139  ;  In  r,'  Suarr:,  \  1917]  2  Ch.  131. 

9  Dobree  v.  Napier  (1836),  2  Bing.  N.  C.  781  ;  R.  v.  Leiley  (1860),  BeU's  C.  C. 
220  ;  Carr  v.  Fracis  Times  ^'  Co.,  [1902]  A.  C.  176. 

"  Seea;i/<-.  p.  1415. 
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were  freely  admitted  until  the  passing  of  the  Aliens  Act, 
1905,^  which  excluded  aliens  who,  by  reason  of  their  physical 
defects  or  poverty,  werp  undesirable  immigrants  into  this 
country.  Much  larger  powers  of  restriction  and  deportation 
were  conferred  on  the  Home  Secretary  during  the  war  by 
the  Aliens  Eestriction  Act,  1914  ;  ^  and  many  of  these  powers 
are  retained  under  the  Aliens  Restriction  (Amendment)  Act, 
1919,^  which  repeals  and  replaces  the  Act  of  1905.  Every 
foreigner  who  enters  the  realm,  for  however  short  a  time, 
owes  the  King  local  allegiance  during  his  stay,  and  is 
subject  to  our  laws.*  He  will  be  liable,  therefore,  for  every 
crime  or  tort  which  he  commits  within  the  jurisdiction  of 
the  English  Courts.  If  he  leaves  England  before  he  is  prose- 
cuted for  a  crime  which  he  is  alleged  to  have  committed,  he 
may,  as  a  rule,  be  brought  back  under  the  Extradition  Acts, 
1870  and  1873,  or  the  Fugitive  Offenders  Act,  1881.^  But 
in  the  case  of  a  tort  committed  by  an  alien  who  has  ieft 
England  before  the  writ  is  issued,  the  plaintiff  will  have 
great  difficulty  in  obtaining  leave  under  Order  XI.  to  issue 
a  writ  to  be  served  on  him  abroad.*^  An  alien  will  also  be 
liable  civilly  for  any  tort  committed  abroad,  if  the  tort  is 
also  either  a  tort  or  a  crime  by  the  law  of  the  place  where  it 
was  committed,  provided  he  is  now  within  jurisdiction  and 
can  be  served  with  a  writ.' 

An  alien  is  not  subject  to  the  criminal  jurisdiction  of 
Courts  of  the  British  Empire,  unless  he  commits  a  crime 
within  the  British  dominions  or  on  board  a  British  ship. 
Thus,  if  a  foreigner  kills  another  foreigner,  or  even  a 
British  subject,  on  the  high  seas  on  board  a  foreign  ship,  he 
is  in  no  way  amenable  to  the  law  of  England,  or  triable  in 
England  except  in  a  case  of  piracy.* 

The  rights  of  an  alien  enemy  are  quite  different  from  those 

1  5  Edw.  VII.  c.  13. 

'  4  &  5  Geo.  V.  c.  12. 

3  9  &  10  Geo.  V.  c.  92. 

*  R.  V.  Jean  Peltier  (1802),  28  St.  Tr.  617. 

'  See  note  3.  ante,  p.  1045. 

«  See  ante,  y.  1190.  and  Bree  v.  Marescaux  (1881),  7  Q.  B.  D.  43i  ;  but  see 
Tozier  v.  Haxokins  (1886),  15  Q.  B.  D.  650,  680. 

">  Machado  v.  Pontes,  [1897]  2  Q.  B.  231  ;  Carr  v.  Fracis  Times  4'  Co.,  [1902] 
A.  C,  176  :  L'l-ans  v.  Stein  Jf-  Co.,  [190.5]  F.  65. 

8  R.  V.  De  Mattos  (1836),  7  C.  &  P.  458  ;  R.  v.  Serva  (1845),  1  Cox,  292  ;  R. 
V.  Lewis  (1857),  Dearsl.  &  B.  182. 
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of  an  alien  whose  country  is  at  peace  with  us  ;  the  term 
"  aheu  enemy"  includes  "not  only  the  subjects  of  any 
State  at  war  with  us,  but  also  any  British  subjects  or  the 
subjects  of  any  neutral  State  voluntarihj  residing  in  a  hostile 
country."  ^  An  alien  enemy  is  in  a  similar  position  to  an 
outlaw  ;  he  is  protected  from  being  wantonly  killed  or 
outraged.^  An  alien  enemy  cannot  maintain  an  action  in 
our  Courts,  unless  he  be  licensed  to  do  so  by  the  Crown  :  the 
burden  is  upon  him  to  establish  the  licence  under  which 
he  claims  to  sue.  An  alien  enemy  who  is  sued  here  has 
a  right  to  defend  the  action  and  to  appeal  against  any 
adverse  decision.''  British  subjects  "  adhering  to  the  King's 
enemies  "  are  treated  as  alien  enemies.* 

It  is  doubtful  whether  the  defendant  can  waive  the  plamtiff's  incapacity, 
for  "  the  objection  being  one  based  on  considerations  of  public  policy 
affecting  the  Sovereign,  his  Courts  should  be  held  bound  to  take  notice  of 
the  inability  to  sue."  ^  Upon  the  resumption  of  peace,  his  rights  again 
become  those  of  an  alien  friend  ;  they  are  not  extinguished  by  the  war. 

All  private  trading  with  an  alien  enemy  is  illegal  without  the  King's 
licence.*  "  Undertaking  by  contract  to  indemnify  the  King's  enemies 
against  loss  inflicted  by  the  King's  forces  is  also  illegal."  ''  '*  If  a  loss  has 
taken  place  before  the  commencement  of  hostilities,  the  right  of  action  on 
a  policy  of  insurance,  by  which  the  goods  lost  were  insured,  is  suspended 
during  the  continuance  of  war  and  revives  on  the  restoration  of  peace."  8 
A  corporation  incorjiorated  in  a  country  at  war  with  Great  Britain  is  an 
alien  enemy,  even  if  all  its  members  are  subjects  of  the  British  Crown.^ 

An  alien  friend,  on  the  other  hand,  has  the  same  right  to 
the  protection  of  the  law  as  a  British  subject.^°  Thus  an  alien 
friend  residing  abroad  may  sue  in  England  on  any  contract 
made  with  him  or  for  any  tort  committed  on  him  in  England.^^ 

*  Dicey  on  Parties  to  an  Action,  p,  3,  cited  with  approval  by  Lord  Reading,  C.  J., 
in  Porter  v.  Freudeiiberg,  [1915]  1  K.  B.  at  p.  869. 

*  See  ante,  p.  266. 

»  Porter  v.  Freudenherg,  ri9Io]  1  K.  B.  8o7. 

«  Netherlands  S.  A.  B.  C.  v.  Fisher  (1901),  IS  Times  L.  R.  116. 

*  Per  Lord  Davcy  in  Jamon  v.  Driefontcin  Consolidated  Mines,  Ltd.,  [1902] 
A.  C.  at  p.  499. 

«  Th?  Hoop  (1799),  1   Rob.   (C.)   196.     See  Dunn  v.  Bucknall  Bros.,  [1902]    2 

'  Per  Earl  of  Halsbury,  L.   C,  in  Jamon  v.   Driejontein  Consolidated  Mines, 
Ltd.,  [1902]  A.  C.  at  p.  494. 
"  Per  Lord  Davcy,  ib.,  at  p.  499. 

*  Sec  the  remarks  of  Lord  Macnaghtcn,   ib.,  at  p.   497. 

'"  Except  as  mentioned  ante,  p.  1427.  As  to  when  an  alien  can  be  made  a 
bankrupt,  sec  ante,  pp.  1400,  1401. 

"  PuavA  V.   Laicson  (1839),  6  Bing.  N.  C.  90. 
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In  contract  the  jurisdiction  depends  upon  the  nature  and 
terms  of  the  contract  itself.  In  tort  the  place  where  the  tort 
was  committed  is  the  test  of  jurisdiction,  not  the  domicil  of 
the  plaintiff  or  the  defendant.  But  any  plaintiff  whose 
ordinary  place  of  residence  is  not  in  the  British  Isles  will,  as 
.a  rule,  be  ordered  to  give  security  for  costs,  unless  he  either 
has  real  property  within  jurisdiction  available  in  execution, 
or  is  co-plaintiff  with  others  resident  in  England.^ 

»  Order  LXV.,  r.  6a  ;    31  &  32  Vict.  c.  54,  s.  5. 
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Chapter  VIII. 

THE    LEGAL    PKOFESSION. 

The  early  histoi-y  of  the  legal  profession  in  England  is 
involved  in  obscurity.  At  first  every  one  had  to  be  his  own 
advocate  in  any  litigation,  civil  or  criminal,  unless  he  had 
express  permission  to  appoint  a  deputy,  who  was  called  his 
*'  attorney."  ^  Sometimes  this  deputy  had  literally  to  fight 
for  his  principal.  Such  champions  or  attorneys  acted  without 
remuneration  each  for  his  own  friend,  and  probably  on  one  or 
two  occasions  only  in  his  life.  There  were  no  professional 
lawyers ;  and  advice  on  legal  matters  could  only  be  obtained, 
for  what  it  was  ^vorth,  from  priests.  Every  freeholder  was 
supposed  to  know  his  rights. 

In  1207,  however,  the  clergy  were  prohibited  by  their 
canons  from  practising  in  the  Secular  Courts  ;  and  in  1215 
the  Court  of  Common  Pleas  w^as  fixed  by  Magna  Carta  "  in 
one  certain  place."  Thereupon  many  persons  made  a  habit  of 
attending  the  sittings  of  this  Court  and  noting  its  decisions. 
They  thus  acquired  a  knowledge  of  the  procedure  of  the 
Court  as  well  as  of  the  law  of  the  land,  and  were  willing  to 
act  as  advocates  in  Court  and  also  to  assist  suitors  in  matters 
preliminary  to  the  hearing.  Dugdale  tells  us  that  "  King 
Edward  L,  in  the  twentieth  year  of  his  reign  (1292),  did 
especially  appoint  John  de  Metingham  (then  Chief  Justice  of 
the  Court  of  Connnon  Pleas)  and  the  rest  of  his  fellow  Justices 
(of  that  Court)  that  they,  according  to  their  discretions,  should 
provide  and  ordain  from  every  county  certain  attorneys  and 
'  ap))rentices  in  the  law,'  of  the  best  and  most  apt  for  their 
learning  and  skill,  who  might  do  service  to  his  Court  and 
people :  And  that  those,  so  chosen  onely,  and  no  other,  should 
follow  his  Court,  and  transact  the  affairs  therein  :  the  said 
King  and   liis  Council,  then  deeming  the  number  of  seven 

1  See  statute  of  Westminster  II.,  1285  (13  Bdw.  I.  c.  10). 


INNS    OF    COURT    AND    OF    CHANCERY.  1437 

score  to  be  sufficient  for  that  imployment ;  but  it  was  left  to 
the  discretion  of  the  said  Justices,  to  add  to  that  number,  or 
diminish,  as  they  should  see  fit.  So  that,  soon  afterwards, 
though  we  have  no  memorial  of  the  direct  time,  or  absolute 
certainty  of  the  places ;  we  may  safely  conclude,  that  they 
settled  in  certain  Hostels  or  Inns,  which  were  thenceforth 
called  Inns  of  Court."  ^ 

This  appears  to  be  the  first  formal  recognition  by  the  State 
of  a  professional  class  of  advocates,  on  whom  apparently  was 
conferred  at  this  early  date  the  exclusive  right  of  audience 
in  cases  where  the  parties  themselves  desired  legal  assist- 
ance, and  in  that  Court  in  which  at  that  time  actions 
between  private  persons  could  alone  be  brought.  It  will 
be  seen  that  according  to  Dugdale  the  duty  of  selecting  the 
original  body  of  140  advocates,  and  the  right  of  subsequently 
adding  to  their  number,  was  conferred  on  the  judges  of  the 
Court  of  Common  Pleas.  But  there  are  no  records  to  suj^fport 
this  statement.  We  know  that  previously  to  this  time  students 
of  the  law  had  gathered  around  certain  churches  in  London, 
living  in  hostels  in  the  immediate  neighbourhood  and  arguing 
questions  of-  canon  law  with  the  priests.  And  although  the 
Courts  were  subsequently  held  at  Westminster,  the  students 
and  apprentices  of  law  continued  to  occupy  their  former  homes 
just  outside  the  walls  of  the  City  of  London.  They  gradually 
formed  themselves  into  private  societies,  closely  resembling 
the  colleges  of  Oxford  and  Cambridge,  and  governed  by  their 
Benchers  as  those  colleges  were  by  their  Fellows.  These 
societies  consisted  of  two  classes  : —  ^ 

1.  Inns  of  Court,  which  comprised  advocates  in  the  Courts, 
who  had  not  arrived  at  the  degree  of  serjeants-at-law,  and  also 
the  more  advanced  apprentices. 

2.  Inns  of  Chancery,  where  dwelt  the  ''  Clerks  of  the 
Chancery,"  who  prepared  the  original  writs  which  issued 
from  the  Chancery,  and  also  the  younger  apprentices  who 

*   Oriffine.i  Juridiclales,  lfi66,  p.  141. 

-  There  were  also  two  (if  not  three)  Serjeants'  Inns,  membership  of  which  was 
restricted  to  the  judges  of  the  Superior  Courts  of  Law  at  Westminster  and 
to  Serjeants-at-law.  These  Inns  no  longer  exist.  There  is  only  one  Serjeant  still  sur- 
viving. 
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acquired  some  elementary  knowledge  of  civil  procedure  by 
copying  those  writs. 

And  in  spite  of  what  Dugdale  tells  us  above,  it  is  clear 
that,  from  the  first  days  of  which  we  have  knowledge,  it  was 
the  Benchers  of  the  four  Inns  of  Court,  and  not  the  judges 
of  the  Common  Pleas,  who  possessed  the  exclusive  right  of 
enabling  a  man  to  practise  in  any  of  the  Superior  Courts.^ 

How  the  Inns  of  Court  acquired  this  privileofe  it  seems  now  impossible 
to  discover.  Nor  is  it  clear  why  the  Inns  of  Chancery  did  not  possess  it 
also  ;  for  some  of  these — Thavie's  Inn,  for  instance — appear  to  have  existed 
before  any  of  the  present  Inns  of  Court.  But  the  four  Inns  of  Court 
in  some  way  acquired  the  mastery ;  they  are  described  by  .James  I.  in  bis 
charter  of  August  18th,  1G08,  as  "  those  four  colleges,  the  most  famous  in 
all  Europe."  The  Inns  of  Chancery,  on  the  other  hand,  fell  into  the  second 
rank,  and  were  indeed  eventually  parcelled  out  among  the  Inns  of  Court. 
Thus  to  the  Inner  Temple  were  attached  Clifford's  Inn,  Lyon's  Inn, 
and  Clement's  Inn ;  to  the  Middle  Temple,  the  Strand  Inn,  New  Inn,  and 
a  third,  of  which  even  the  name  is  now  forgotten  ;  to  Lincoln's  Inn, 
Thavie's  Inn  and  Furnival's  Inn  ;  and  to  Gray's  Inn,  Staple  Inn  and 
Barnard's  Inn. 

There  being  no  printed  books  in  early  times,  instruction  in  law  was 
given  orally.  Each  Inn  of  Court  appears  to  have  periodically  sent  a  reader 
to  every  Inn  of  Chancery  attached  to  it.  The  reader  was  accompanied  by 
two  "  utter  barristers,"  who  discussed  points  of  law  and  presided  over 
"  moots."  This  committee  of  three  had  the  power  of  bringing  over  each 
term  the  two  most  promising  students  of  the  Inn  of  Chancery  and  passing 
them  into  the  Inn  of  Court.  Hence,  many  students  entered  an  Imi  of 
Chancery  in  the  first  instance  and  were  thence  transferred  to  an  Inn  of 
Court.  But  by  tiic  time  of  Sir  Matthew  Hale  this  custom  had  become 
obsolete.  The  Inns  of  Chancery  gradually  fell  into  the  possession  of 
solicitors,  and  now  have  all  ceased  to  exist.^ 

The  legal  profession  now  comprises  three  classes  of 
practitioners  : — 

(i.)  Barristers-at-law.  These  may  be  either  "  utter 
barristers  "  (now  more  frequently  called  "  junior  barristers  ") 
or  King's  counsel.  An  utter  barrister  is  a  person  who  was 
formerly  a  student  of  an  Inn  of  Court  and  who  has  been 
"  called  to  the  Bar  "  l)y  the  Benchers  of  his  Inn  and  at  his 


*  See  the  "  Pension  Book  of  Gray's  Inn,"  Introduction  by  Rev.  Reginald  J.  Fletcher. 
D.D.,  at  pp.  xiii.,  xiv. 

*  See  Smith  v.   Kerr,  [1902]   1   Ch.   774. 
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Inn.  A  King's  counsel  is  a  barrister  whom  the  King  has 
been  graciously  pleased  to  make  one  of  his  counsel  learned 
in  the  law,  and  whom,  therefore,  the  judges  have  called 
"  within  the  Bar  "  at  the  Royal  Courts  of  Justice. 

(ii.)  Solicitors.  Until  the  year  1875  the  term  '*  solicitor  " 
was  restricted  to  persons  who  conducted  suits  in  the  Court  of 
Chancery,  while  those  who  so  acted  in  the  Courts  of  common 
law  were  called  "  attorneys,"  and  those  who  practised  in  the 
Admiralty,  Probate,  Divorce  and  other  ecclesiastical  Courts 
were  known  as  "  proctors."  But  now  these  gentlemen  are 
all  "  Solicitors  of  the  Supreme  Court,"  and  can  transact 
business  in  any  of  the  above-mentioned  Courts.^ 

(iii.)  Notaries  Public. 

(i.)   Barristers. 

No  person  can  be  called  to  the  Bar,  and  therefore  no 
person  can  become  a  judge,  unless  he  is  a  member  of  an  Inn 
of  Court.  A  woman  can  now  become  a  member  of  an  Inn 
of  Court,  and  can  therefore  be  called  to;  the  Bar.^  The 
Benchers  of  the  four  Inns  of  Court  in  London  possess  the 
monopoly  of  calling  students  to  the  English  Bar.  They  have 
also  power,  in  their  discretion,  to  disbar  barristers  of  their 
Inn  who  in  their  opinion  have  been  guilty  of  professional 
misconduct  or  have  been  convicted  of  crime.  No  one  has  in 
strict  law  a  right  to  be  admitted  as  a  student,^  to  be  called 
to  the  Bar,"*  or  to  be  restored  if  disbarred.^  The  Inns  of 
Court  are  not  subject  to  the  jurisdiction  of  the  Courts  of  law, 
but  only  to  the  control  of  the  judges  as  visitors.*' 

A  man  who  desires  to  enter  an  Inn  of  Court  must,  as  a  rule,  have 
passed  an  examination  at  some  University  in  the  British  Dominions, 
approved  by  the  Council  of  Legal  Education,  which  entitles  him  to  a 
degree,  or  some  other  of  the  examinations  set  out  in  the  Schedule  to  the 
Consolidated    Regulations    of    the    four    Inns.      He    must    also    lodge 

1  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  87  ;  Legal  Practitioners  Act, 
1876  (39  &  40  Vict.  c.  66)  ;  Solicitors  Act,  1877  (40  &  41  Vict.  c.  25),  ss.  17,  21. 

*  Sex  Disqualification  (Removtil)  Act,  1919  (9  &  10  Geo.  V.,  c.  71). 
3  R.  V.  Benchers  of  Lincoln's  Inn  (1825),  4  B.  &  C.  855. 

*  R.  V.  Benchers  of  Gray's  Inn  (1780),  1  Doug.  353. 
5  Booreman's  Case  (1642),  March,  177. 

«  See  Neate  v.  Denman  (1874),  L.  R.  18  Eq.  127. 
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certificates  of  good  character  and  make  a  declaration  in  the  prescribed 
form.  He  will  then  be  admitted  to  his  Inn,  where  he  must  "keep,"  as  a 
rule,  twelve  terms.  He  must  pass  both  parts  of  the  Bar  Examination,  be 
proposed  for  call  V)y  a  Bencher  of  his  Inn,  and  duly  "  screened  "  in  the 
Hall  of  each  of  the  four  Inns.  If  no  valid  objection  be  made,  he  will  then 
in  due  course  be  called  to  the  Bar. 

Any  solicitor  who  was  admitted  a  solicitor  in  England,  and  has  since  then 
been  "  in  practice  for  not  less  than  five  consecutive  years,  either  in  Eng- 
land or  in  any  Colony  or  Dependency,"  and  who  desires  to  be  called  to 
the  Bar,  must  in  the  first  place  give  at  least  twelve  months'  notice  in 
writing  to  each  of  the  four  Inns  of  Court,  and  to  the  Law  Society,  of  his 
intention  to  seek  call  to  the  Bar,  and  produce  a  certificate  that  he  is 
a  fit  and  proper  person  to  be  called  to  the  Bar,  Such  certificate  must  be 
signed,  if  his  practice  was  in  England,  by  two  members  of  the  Council  of 
the  Law  Society,  and,  if  his  practice  was  in  a  Colony  or  Dependency,  by 
the  Chief  Justice  of  such  Colony  or  Dependency.  Next,  he  must  cease  to 
be  a  solicitor  and  then  enter  as  a  student  at  one  of  the  Inns  of  Court.  This 
he  can  do  at  any  time  during  the  currency  of  his  notice.  He  must  pay 
the  same  fees  as  are  payable  by  other  Bar  students,  make  the  usual  deposit 
and  pay  Lhe  sum  of  five  guineas  for  the  above-mentioned  notice  in  addition 
to  the  usual  student's  fees.  As  soon  as  the  twelve  mouths  have  expired,  he 
may  present  himself  for  the  Bar  Examination.  He  must  pass  both  parts  of 
this  examination  ;  and  he  can  then  be  called  to  the  Bar  without  having 
kept  any  terms.  ^ 

All  barristers,  whether  King's  counsel  or  juniors,  can  act 
as  advocates  in  all  law  Courts,^  and  advise  on  questions  of 
law.  Junior  counsel  can  also  draft  wills,  conveyances, 
pleadings,  affidavits  and  other  legal  documents,  and  can  take 
pupils.  The  practice  of  a  barrister  is  a  purely  personal  one, 
and  does  not  admit  of  anything  in  the  least  resembling  part- 
nership. A  barrister  has  an  exclusive  right  of  audience  as 
advocate  in  the  House  of  Lords,  Privy  Council,  Supreme 
Court  of  Judicature,  Central  Criminal  Court  and  Assizes.  In 
Courts  of  County  and  Borough  Quarter  Sessions  exclusive 
audience  is  given  to  barristers  whenever  a  sufficient  number 
regularly  attend  the  Court.^  In  County  Courts,  Sheriffs' 
Courts,  Coroners'  Courts,  Ecclesiastical  Courts  and  Courts  of 
Petty  Sessions,  they  have  no  exclusive  right  of  audience  ; 


'  Consolidated  Regulations  of  tlie  Inns  of  Court,  r.  4."<. 

*  Except  at  inquiries  by  Hoy.il  Coiiiinissioners,  or  under  the  Charitable  Trusts  Act, 
18C0  (23  A:  24  Viot.  c.  i:^(5j,  kr.,  unl.'ss  special  leave  is  gn 
3  See  Ex  parte  Evani  (1846),  9  Q.  B.  279. 
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solicitors  may  also  act  as  advocates  in  these  Courts,  as  well  as 
at  Chambers  in  the  High  Com-t  of  Justice. 

By  the  etiquette  of  the  Bar  a  barrister  should  not  undertake  any  paid 
professional  work  for  a  lay-clienfc  except  on  the  instructions  of  a  solicitor. 
But  there  are  some  exceptions  to  this  rule.  On  the  trial  of  an  indictment 
or  on  the  hearing  of  an  appeal  under  the  Criminal  Appeal  Act,  1907,  a 
barrister  in  court  may  be  instructed  directly  by  the  prisoner  from  the  dock, 
and  the  same  exception  holds  good  where  a  judge  in  a  criminal  trial  requests 
a  barrister  to  give  his  honorary  services  to  a  prisoner.  Again,  counsel  may 
appear  before  parliamentary  committees  on  the  instructions  of  parliamentary 
agents  who  need  not  be  solicitors,  and  in  inquiries  under  the  Local  Govern- 
ment Acts,  the  Public  Health  Acts  or  the  Light  Railways  Act  on  the 
instructions  of  clerks  to  local  authorities.  A  barrister  can  with  or  without 
remuneration  make  a  will  for  another  person,  and  also  advise  in  non- 
conteutious  business,  without  the  intervention  of  a  solicitor,  though  neither 
practice  is  as  a  rule  desirable. 

At  the  trial  of  an  action  in  the  High  Court,  any  party  who 
does  not  wish  to  conduct  his  case  himself  must  employ 
both  a  solicitor  and  a  barrister  :  in  cases  of  importance^  he 
generally  retains  two  barristers,  a  King's  Counsel,  as  well 
as  a  junior.  The  solicitor  prepares  the  case  for  trial,  and 
instructs  the  barrister  by  dehvering  a  "  brief "  at  the 
barrister's  chambers.  A  barrister  must  accept  -any  brief 
offered  to  him  at  a  proper  professional  fee  in  any  of  the 
Courts  in  which  he  professes  to  practise,  unless  there  are 
special  circumstances  which  justify  his  refusal  to  do  so.  He 
can  demand  the  payment  of  the  fee  when  the  brief  is  delivered, 
and  in  the  event  of  it  not  being  paid  may  refuse  to  accept 
the  brief.  But  a  barrister  cannot  bring  an  action  to  recover 
any  fee  which  he  has  earned  by  professional  services ;  for  it 
is  an  honorarium}  This  is  so,  even  if  the  fee  has  been  paid 
by  the  lay-client  to  the  solicitor. 

The  brief  is  the  visible  sign  of  the  barrister's  authority  to 
appear  and  act  for  the  lay-client  at  the  trial ;  and  the  lay- 
chent,  having  thus  instructed  counsel,  cannot  himself  be 
heard  unless,  before  the  case  comes  on  for  hearing,  he  revokes 
the  barrister's  authority  by  withdrawing  the  brief.  A 
barrister  is  entitled,  unless  he  knows  the  contrary,  to  assume 

1  Kennedy  v.  Broun  (1863),  13  C.  B.  N.  S.  677  ;  and  see  the  remarks  of 
Lindley,  L.  J.,  in  In  re  Le  Brasssur  and  Oakley,  [1896]  2  Gh.  at  pp.  493,  494. 
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that  every  fact  stated  in  the  hrief  is  true,  and  to  fight  the 
case  boldly  and  fearlessly  on  that  assumption.  No  action 
will  lie  against  him  for  any  words,  however  defamatory, 
spoken  by  him  as  advocate  in  the  course  of  any  judicial 
proceeding  with  reference  thereto.  This  is  so,  whether  such 
words  be  an  attack  upon  the  opposite  party,  upon  any  witness 
or  upon  an  absent  third  person — and  even  though  it  be 
alleged  that  the  words  were  spoken  maliciously,  without  any 
justification  or  excuse  and  were  irrelevant  to  every  question 
of  fact  which  was  in  issue  before  the  tribunal.^ 

The  delivery  of  a  brief  to  a  barrister  gives  him  "  complete 
authority  over  the  suit,  the  mode  of  conducting  it  and  all  that 
is  incident  to  the  management  of  the  trial ;  but  he  has  not  by 
virtue  of  this  retainer  in  the  suit  any  powder  over  matters  that 
are  collateral  to  it."  '"     It  is  for  him  to  decide  what  witnesses 
he  will  call  or  not  call.     He  can  consent  to  a  reference  of  all, 
or  any,  of  the  issues  in  the  action.     He  has  authority  to  make 
all  such  admissions,  as  in  the  honest  exercise  of  his  discretion 
he  may  think  proper  in  the  conduct  of  the  case ;  and  such 
admissionswill  bind  his  client  so  faras  thataction  is  concerned, 
though  not  necessarily  in  any  subsequent   action.     Again, 
counsel  has  full  authority  to  compromise  the  action  in  which 
he  is  instructed  either  by  consenting  to  judgment,  withdrawing 
a  juror  or  in  any  other  way,  unless  he  be  expressly  for- 
bidden to  do  so  by  his  client,  or  unless  the  compromise 
includes  or  affects  matters  outside  the  scope  of  the  action.* 
The  terms  of  the  compromise  should  be  indorsed  on  the  brief 
of  each  of  the  opposing  counsel,  and  each  indorsement  signed 
by  them  both.      All  parties  to  the  action  are  subsequently 
entitled  to  inspect  the  indorsement  made  by  any  counsel  on 
his  brief,  though  not,  of  course,  to  see  its   contents,  which 
are  privileged  from  the  inspection  of  any  opponent.*     The 
terms  of   such    a  com])romise  will  be   strictly  enforced,   if 
necessary,  by  an  order  of  the  Court. 

1  Mumter  v.  Lamb  (1883),  11  Q.  B.  D.   588. 

2  Per  cur.  in  Swinfen  v.   Lord  Chelmsford  (1860),  29  L.   J.  Ex.  at  p.  397. 

3  Strauts  V.  Francis  (18G6),  L.  R.  1  Q.  B.  379  ;  yeale  v.  Gordon  Lennox, 
ri902]  A.  ('.  4r,5  ;  Urlsh  v.  Itoc  (\9]X).  87  L.  J.  K.  B.  520;  Sheplurd  v.  Bobinson, 
[1919  ,  1  K.  B.  474  ;  cf.  Little  v.  Sjirradhury,  [lOlOl  2  K.  B.  6r,8  :  see  »o<^  p.  1448. 

*  Walsham  ▼.  Staintim  (1863),  2  Hem.  &  Mil.  "l. 
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Thus  where,  iu  an  action  for  malicious  prosecution,  the  defendant's 
counsel,  in  the  absence  and  without  the  express  authority  of  his  Gh"ent, 
consented  to  a  verdict  for  the  plaintiff  with  costs,  and  to  a  withdrawal  of 
all  imputations  as:ainst  the  plaintiff,  it  was  held  that  the  settlement  was 
within  the  apparent  general  authority  of  counsel  and  was  binding  on  the 
client. 1  On  the  other  hand,  where  iu  a  suit  in  Chancery  an  order  was 
made  for  the  trial  at  Assizes  of  an  issue  as  to  the  validity  of  a  will  under 
which  the  plaintiff  claimed  an  estate,  and  counsel  for  the  plaintiff,  in  her 
absence  and  without  any  express  authority  from  her,  agreed  in  court  to  a 
compromise  that  the  estate  should  be  conveyed  by  the  plaintiff  to  the 
defendant  in  fee  and  that  the  defendant  should  secure  an  annuity  to  the 
plaintiff",  it  was  held  that  her  coun?t  1  had  no  authority  to  enter  into  such  a 
compromise  without  express  instruction  from  the  client  and  that  it  did  not 
therefore  bind  her.'^ 

So,  where  counsel  settled  an  action  for  breach  of  promise  of  marriage 
without  the  express  consent  of  the  plaintiff  upon  the  terms  that  a  sum  of 
money  should  be  paid  by  the  defendant  to  the  plaintiff,  that  the  letters 
written  by  the  defendant  to  the  plaintiff'  should  be  returned  to  him,  and 
that  the  plaintiff  should  not  molest  the  defendant,  it  was  held  that  the 
plaintiff's  counsel  had  no  authority  to  consent  to  the  two  latter  terms  on 
the  ground  that  they  were  outside  the  scope  of  the  action.^ 

We  may  mention  further  that  a  practising  barrister 
possesses  certain  minor  privileges.  He  is  exempt  from 
serving  on  any  jmy,  or  as  a  constable.  He  cannot  be  com- 
pelled under  suhpana  to  give  evidence  as  to  what  was  stated 
by  him  in  a  former  case.  Should,  however,  he  consent 
to  do  so,  the  correct  course  is  for  him  to  make  his  state- 
ment from  his  place  in  court  without  being  sworn."^  He 
cannot  be  arrested  on  civil  process  when  on  circuit  or  when 
going  to  or  returning  from  the  Supreme  Court.  Barristers 
alone  are  eligible  for  certain  judicial  and  other  offices;  on  the 
other  hand,  they  are  disqualified  from  acting  either  directly 
or  indirectly  in  the  capacity  of  a  solicitor,  notary  public, 
patent  agent,  land  agent,  surveyor,  consulting  engineer  or 
accountant,  and  from  holding  certain  appointments  which 
are  regarded  as  the  exclusive  property  of  solicitors.^  Any 
dealings   between  members   of   the   Bar  and  solicitors  as 


1  Mattheics  v.  Munsier  (1887),  20  Q.  B.  D.  141. 

2  Su-infen  v.   Sirinfen  (1857),   1  C.   B.  N.    S.  564. 

3  Kem-pshall  v.  Holland  (1895),  14  R.  336. 

4  Baillies  Case  (1778),  21  St.  Tr.  340  ;   Hickman  v.  Berens,  [1895]  2  Ch.  638, 
641  ;     Kemfshall  v.   Hollund,  supra. 

*  See  rr.  3,  10  and  41  of  the  Consolidated  Regulations  of  the  Inns  of  Court. 
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regards  sharing  costs  or  profits  in  any  shape  are  incom- 
patible with  the  disciphne  of  the  Bar.^ 

(ii.)  Solicitors. 

It  has  been  said  of  soHcitors  that  no  other  profession  "  is  so 
stringently  regulated  or  so  jealously  supervised  by  the  State. 
From  the  first  day  of  his  apprenticeship  to  the  last  day  of  his 
practice  every  action  of  the  solicitor  is  subject  to  regulations 
laid  down  by  Parliament ;  his  education,  his  right  to  practise, 
his  relations  to  his  employers,  his  remuneration,  all  are 
minutely  prescribed  by  the  Legislature."  - 

Their  chief  organisation  is  the  Law  Society,  whose  head- 
quarters are  in  Chancery  Lane.  This  Society  was  founded 
in  1825  ;  it  has  been  incorporated  by  five  successive  charters 
dated  respectively  1831,  1845,  1872,  1903,  and  1909.  It 
conducts  the  examinations  which  an  articled  clerk  must 
pass  before  he  or  she^  can  be  admitted  and  entered  on  the 
roll  of  solicitors;  it  has  a  stafT  of  lecturers  and  tutors  who 
instruct  them  in  law  ;  and  its  disciplinary  committee  hears 
complaints  made  against  solicitors  and  applications  made  to 
strike  them  off  the  roll.^ 

No  one  is  qualified  to  be  a  solicitor,  unless  he  or  she  is  a  British  sul)ject 
and  has — 

(i.)  Duly  served  as  clerk  to  a  practising  solicitor  under  hindini:  articles 
for  a  peritni  varying  from  three  to  five  years. 

(ii.)  Passed  all  necessary  examinations.  There  are  three  of  these  :  the 
preliminary,  the  intermediate,  and  the  final ;  Imt  other  examinations  may 
be  accepted  in  lieu  of  the  first  two. 

(iii.)  Been  duly  admitted  and  entered  on  the  roll  of  solicitors,  which  is 
kept  by  the  secretary  of  the  Law  Society,  in  his  (•a]>acity  as  registrar  of 
.s^)licitors. 

The  solicit<ir  of  a  Pulilic  Department  of  State  need  not  be  a  solicitor,  or 
adnn'tted  or  enrolled  as  a  solicitor,  or  take  out  any  certificate  to  practise.^ 
Any  barrister  of  not  less  than  five  years'  standing,  who  has  procured  him- 
self U>  Ik;  disl)arred  with  a  view  to  becoming  a  solicitor,  and  has  ol)tained 

»  lb.,  r.  46. 

«  See  "A  Short  History  of  Solicitors,"  by  Mr.  E.  B.  V.  Christian. 

•  A  woman  can  irow  become  a  solicitor  (Sex  Disqualification  (Kenioval)  Act.  IDl'.i 
(9  A:  10  Geo.  V.c.  71).  8.  2). 

*  Solicitors  Act,  1888  (51  &  '>2  Vict.  c.  65),  ss.  12—15,  as  amended  by  the  Act  of 
lOin  ('Mc  lOUeo.  V.  C-.  f)G). 

»  Solicitors  Act,  1874  (37  &  38  Vict.  c.  68),  s.  12  ;  and  see  54  &.  55  Vict. 
c.  39,  8.  43  (8). 
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from  two  of  the  Benchers  of  the  Inn  to  wliich  he  belonged  a  certificate 
that  he  is  a  fit  and  proper  person  to  practise  as  a  solicitor,  is  not  required 
to  serve  under  any  articles  or  to  pass  any  examination  except  the  final 
examination.  On  passing  this,  he  is  entitled  to  be  at  once  admitted  and 
enrolled  as  a  solicitor. i 

Although  a  soHcitor  has  been  duly  admitted  and  his  name 
entered  on  the  roll,  he  cannot  j^ractise  unless  he  annually 
takes  out  a  certificate  and  causes  it  to  be  duly  stamped. 
This  certificate  is  given  by  the  registrar  of  solicitors,  who  is 
the  secretary  of  the  Law  Society.  The  certificate  of  a  country 
solicitor  does  not  enable  him  to  practise  in  town.  Hence 
nearly  every  country  solicitor  employs  a  London  solicitor 
to  act  as  his  town  agent.  The  ordinary  rules  of  the  law  of 
principal  and  agent  apply  to  such  a  case."- 

A  solicitor  who  practises  without  having  first  taken  out  such  a  certificate 
is  liable  to  a  penalty  of  £50.^  Moreover,  he  cannot  recover  from  his  client 
any  costs,  fees,  rewards,  or  disbursements  for  any  work  done  or  proceeding 
taken  while  he  was  without  a  certificate.*  The  certificate  ought  strictly 
to  be  taken  out  on  November  16th  in  each  year.  A  solicitor  is,  however, 
allowed  a  whole  month  frcwm  that  date  in  which  to  take  it  out.  If  he 
takes  out  a  certificate  on  or  before  December  IGth,  it  wdl  bear  date  and 
relate  back  to  November  IGth.  If  he  does  not  take  it  out  tiU  after  December 
16th,  he  is  disqualified  till  he  does  take  one  out ;  and  the  certificate  when 
taken  out  will  not  relate  back,  so  that  for  work  done  in  the  interval  the 
solicitor  cannot  recover  any  remuneration.^ 

A  solicitor  who  neglects  for  a  whole  twelvemonth  to  renew  his  certificate 
is  no  longer  entitled  to  renew  it  as  of  right ;  he  must  apply  for  leave  to 
the  registrar  of  solicitors,  who  then  has  a  discretion  to  grant  or  refuse  the 
application.*^  The  registrar  has  a  similar  discretion  whenever  the  solicitor 
applying  for  a  fresh  certificate  or  the  renewal  of  a  certificate  to  practise  is 
an  undischarged  bankrupt."  Except  in  these  two  cases  the  registrar  has  no 
power  to  refuse  a  certificate  to  any  duly  qualified  solicitor  who  is  on  the 
roll,  who  has  applied  in  proper  time,  and  who  has  complied  with  all  other 
requirements  of  section  23  of  the  Solicitors  Act,  1843.*^  In  both  the  above 
cases  if  the  registrar  refuses  leave,  the  solicitor  can  appeal  to  the  Master  of 
the  Rolls,  who  has   the    same  discretion   as   the   registrar.     Neither  the 

1  Solicitors  Act,  1877  (40  &  il  Vict.  c.  25),  s.   12. 

-  See  fost,  p.    Uat;. 

-  54  &  55  Vict.  c.  39,  s.  43. 

*  37  &  38  Vict.   c.  68,  s.   12  ;    54  &  55  Vict.  c.  39,  s.  43. 

^  Kent  V.  Ward  (1896),  70  L.  T.  612  ;    In  re  Sweeting,  [1898]  1  Ch.  268. 

6  51  &  52  Vict.  c.  65,  s.  16. 

7  Solicitors  Act,  1906  (6  Edw.  VII.  c.  24),  s.  1. 

s  6  &  7  Vict.  c.  73  ;  In  re  A  Solicitor,  [1902]  1  K.  B.  128,  overruling  In  re 
An  Application  under  the  Solicitors  Act  (1899),  80  L.  T.  720. 
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ivgistrar  nor  the  ^Master  of  tlie  Rolls  can  fjivc  him  more  than  a  certificate 
for  the  cun-ent  year.  The  Kinir's  Bench  Division  has  no  jurisdiction  in 
the  matter.^  But  tlie  Court  of  Appeal  has  power  to  make  an  order 
restraininir  a  solicitor  from  applying  to  the  registrar  to  renew  his  certificate 
without  the  leave  of  the  Court.- 

Everv  solicitor,  who  has  been  (hily  admitted,  whose  name 
is  entered  on  the  roll  of  solicitors  and  who  has  taken  out  his 
certiticate  for  the  current  year,^  is  entitled  to  give  advice  on 
all  matters  of  law,  to  do  all  kinds  of  conveyancing  business, 
to  act  on  behalf  of  a  client  in  any  Court — civil,  criminal  or 
ecclesiastical — and  to  charge  for  such  services  according  to 
the  recognised  scale  of  charges. 

But  before  he  can  act  as  a  solicitor  in  any  of  these 
Courts,  he  must  be  retained  by  a  client.  A  retainer  is 
an  authority  given  to  a  solicitor  to  act  on  behalf  of  a 
client,  either  generally  or  in  relation  to  some  particular 
matter.  In  most  cases,  a  solicitor  may  be  retained  either  by 
word  of  mouth  or  in  writing  ;  but  for  his  own  protection  he 
should  obtain  a  wTitten  retainer.  When  he  is  about  to  act 
for  a  local  authority,  a  retainer  under  seal  is  necessary.^  A 
special  authority  should  be  obtained  from  the  client  before 
the  solicitor  issues  a  writ  or  commences  any  legal  proceed- 
ing, though  authority  may  be  implied  from  the  subsequent 
conduct  of  the  client.'  Any  action  commenced  by  a  solicitor 
without  authority  will  be  dismissed  or  stayed,  and  the 
solicitor  will  be  ordered  to  pay  the  costs  of  all  parties.-' 
Similarly,  an  appearance  entered  for  a  defendant  without 
his  authority  will  be  struck  out  with  costs  against  the 
solicitor."  On  the  other  hand,  if  a  writ  bearing  the  name 
of  a  solicitor  be  issued  without  his  authority  or  consent, 
all  proceedings  thereon  will  be  stayed.^ 

i  In  re  ChaiJers  (1885),  15  Q.  B.  D.  467. 

-  In  re  Whitehead  (1885),  28  Ch.  D.  614. 

3  6  &  7  Vict.  c.  73,  ss.  27,  31  ;   40  &  41  Vict.  c.  25,  s.  17. 

*  See  ante,  p.  1419,  and  Hunt  v.  Wimbledon  Local  Board  (1878),  3  C.  P.  D. 
208  ;  4  ib.,  48  ;  Newingfon  Loral  Hoard  v.  FAdridge  (1879),  12  Ch.  D.  at 
p.  360.  As  to  the  employiiniiit  of  a  solicitor  by  a  trustee  in  a  baokruptcy,  eee 
the  Bankruptcy  Act.  i;)14.  ss.  .■,»;,  83. 

6  Sec  Morgan  v.  Blyth,  [1H91]  1  Ch.  at  p.  355. 
_6  Fricker  v.   Van  Grutten.  [1896]  2  Ch.  649  ;    Geilinger  v.  Gibbs,  [1897]  1  Ch. 

1   Yovgr  V.  Toynbee,  [1910]   1  K.  B.  215  ;   ante,  p.  1.SS9. 
n  Order  VII..  r.   1.  .  '  i 
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The  relation  of  solicitor  and  client  may  be  determined 
at  any  time  by  the  death  or  lunacy  ^  of  either ;  or  by  the 
client  withdrawing  his  retainer ;  or  by  the  solicitor  dis- 
charging himself.  But  when  a  solicitor  is  retained  to 
conduct  or  defend  an  action  in  the  nature  of  a  common 
law  action,  he  is,  as  a  rule,  bound  to  carry  it  on  till  its 
termination,  for  it  is  an  entire  contract.  But  he  can  cease 
to  act  if  the  client  refuses  to  supply  him  with  the  funds 
necessary  for  out-of-pocket  expenses,  or  for  any  other  good 
reason.-  So  long  as  the  relation  of  solicitor  and  client  exists, 
all  communications  passing  between  them  and  all  communi- 
cations made  by  a  solicitor  in  defence  of  his  client's  rights 
or  asserting  for  him  any  title,  which  he  honestly  believes 
his  client  to  possess,  are  [n-imd  facie  privileged,  although  the 
words  em])loyed  be  defamatory  of  a  third  person."^ 

In  the  High  Court  of  Justice,^  in  the  Court  of  Appeal,  iu  the  House  -of 
Lords  and  before  the  Judicial  Committee  of  the  Privy  Council  a  solicitor 
does  not  himself  conduct  his  client's  case ;  a  barrister  must  be  employed  as 
well  as  a  solicitor.  The  solicitor  prepares  the  case  for  trial,  and  instructs 
the  barrister  to  conduct  the  case.  But  in  other  Courts  a  solicitor  can  act 
as  an  advocate.  He  can  appear  and  argue  before  justices  or  any  magistrate, 
before  a  coroner,  under-sheriff  or  secondary,  in  every  County  Court,  iu 
revenue  matters  ^  and  before  the  Income  Tax  Commissioners.^  To  this 
there  is  one  exception: — If  a  solicitor  be  appointed,  as  he  now  may,  a  justice 
of  the  peace  for  any  county,  neither  he  nor  any  partner  of  his  may  practise 
directly  or  indirectly  before  the  justices  for  that  county  or  any  borough 
within  the  county.'''  A  solicitor  has,  however,  no  right  of  audience  in  the 
Mayor's  Court,  London.  He  can  only  be  heard  hi  the  Court  of  Quarter 
Sessions  for  those  counties  in  which  no  Bar  regularly  attends,  such  as 
Cornwall.  Moreover,  a  solicitor  cannot  appear  in  the  County  Court  as 
advocate  for  the  client  of  another  solicitor.  He  must  be  the  sohcitor 
"acting  generally  in  the  action  or  matter   for  such  party.'  **     All  words 


1   YoMje  V.  Toi/nhefi,  [1910]  1  K.  B.  21.-)  ;  ante,  p.  1389. 

«  Hee'Undenoood  v.   Lewis,  [189i]  2  Q.  B.   306. 

3  See  Browne  v.  Dunn  (1893),  6  R.  67  ;  Baker  v.  Carrick,  [189-1]  1  Q.  B.  838  ; 
Boxsius  V.  Goblet  Freres,  ib.,  8i2  ;  Campbell  v.  Cochrane  (1906),  1  F.  205  (Ct.  of 
Sess.).  Such  communicatioos  are  also  privileged  from  discovery  and  fi-om  produc- 
tion at  the  trial  (see  para.  3  of  the  form  of  an  affidavit  of  documents,  ante,  p.  1240). 

*  Except  in  chamber's  and  in  some  bankruptcy  matters  ;  but  see  Doxford  v. 
Sea  Shifpiuq  Co.  (1897),  14  Times  L.  R.  111. 

6  59  &  GQ-Vict.  c.  28,  s.  38. 

«  61  &  62  Vict.  c.  10,  s.  16. 

'  6  Edw.  VII.  c.  16,  s.  3. 

-^  Ex  -parte  Broadhouse  (1867),  L.  R.  2  Ch.  655  ;  R.  v.  Jud,/e  of  County  Court 
of  Oxfordshire,  [1894]  2  Q.  B.  440. 
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spoken  l»y  a  solicitor,  when  properly  actiiii,^  in  Convt  as  an  ailvocate,  are 
absolutely  privileged.' 

No  person  who  is  not  a  solicitor,  duly  qualilied  and  enrolled,  can  act  as  a 
solicitor,  or  sue  out  any  process,  or  carry  on  or  defend  any  action.'-  Solicitors 
have,  moreover,  actjuired  under  various  statutes  a  qumi-monopolj  in  all 
non-1  itii^ious  letral  business.  Conveyancing  work  was  formerly  done  solely 
by  scriveners,  but  in  17(50  the  London  solicitors  broke  down  this  monopoly. 
Such  work,  if  done  for  payment,  can  now  only  be  done  by  a  solicitor  ^  or  a 
barrister."*  Various  statutes  also  require  certain  documents  and  deeds  to  be 
attested  by  a  solicitor.'' 

A  solicitor  has  a  very  extensive  authority,  especially  in 
htigious  matters.  Any  admission  which  he  makes  in  the 
action  will  hind  his  client,  unless  it  he  made  "without 
prejudice." 

He  may  compromise  an  action  on  such  terms  as  he  thinks 
right,  unless  his  client  expressly  forhids  him  so  to  do,  so  long 
as  the  compromise  does  not  include  or  affect  matters  outside 
the  action.'"'  A  client,  who  induces  his  solicitor  to  helieve  that 
he  has  authority  to  compromise  an  action  upon  certain  terms, 
is  hound  by  such  compromise  if  the  solicitor  in  making  it 
reasonably  believes  that  he  has  authority  to  do  so,  although 
the  client  did  not  in  fact  intend  to  authorise  a  compromise 
upon  those  terms,  and  did  not  understand  the  terms  upon 
which  it  was  proposed  that  the  compromise  should  be  effected.^ 
But  a  solicitor  employed  to  act  for  a  client  in  regard  to  his 
claim  against  a  third  person  has,  before  action  brought,  no 
implied  authority  to  effect  a  compromise.^  He  has,  to  a  like 
extent,  power  to  refer  an  action  to  arbitration  ;''  no  authority 

1  Mackaij  V.  Ford  (1860),  5  II.  &  X.  792  ;  Munster  v.  Lamb  (1883),  11  Q.  B.  D. 
588. 

*  6  &  7  Vict.  c.  73,  s.  2  ;  23  &  24  Vict.  c.  127,  s.  26  ;■  and  see  37  &  38  Vict. 
c.  68,  s.  12  ;  Legal  Practitioners  Act,  1877  (40  &  41  Vict.  c.  62),  s.  2  :  Stamp 
Act,  1891  (-A  k  i,o  Vict.  c.  39),  s.  43. 

«  51  4:  55  Vict.  c.  39,  s.  44. 

*  Sec  a/ifr,  p.  1141. 

»  Bee,  for  inatance,  s.  10  of  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  and 
rules  7,  46,  55,  made  under  the  Land  Transfer  Acts,  1875  and  1897  (38  &  39 
Vict.  c.  87  ;  60  &  61  Vict.  c.  65). 

*  Mattheirs  V.  .l////,.v/o-  (18S7).  20  Q.  H.  D.  141  :  Kempshall  v.  Holhind  (1895).  14  K. 
336  :   //(  re  u  Drhtor,  [1914]  2  K.  P..  758  :  and  see  ante.  p.  1275. 

'  Little  V.  Spreadbury.  [1910]  2  K.  B.  658. 

»  Miicaulay  v.  VV///-//,  [m97]  2  Q.  B.  122.  A  London  agent,  wlio  lias  the  general 
conduct  of  a  cause  on  behalf  of  a  country  solicitor,  possesses  the  same  general 
authority  as  he  would  in  any  action  in  which  he  was  the  only  solicitor  employed  ; 
he  has,  therefore,  power  to  compromise  the  action  in  any  bond  Jide  and  reasonable 
manner,  unless  sucli  general  authority  has  been  e.xpresslv  limited  :  7«  re  ^fwen, 
[1»«>3]  1  Ch.  812.  J  F         . 

»  Smith  V.   Trimp  (1849),  7  C.  B.   757. 
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under  seal  is  necessary  for  this  purpose,  even  though  his  cHent 
be  a  corporation.^  So,  too,  during  the  progress  of  an  action, 
service  of  all  notices  and  communications  upon  the  solicitor 
is  good  service  on  the  client.  And,  generally,  the  client  is 
bound  by  and  liable  for  all  acts  of  his  solicitor  done  in  the 
action  in  the  regular  course  of  practice,  and  without  fraud, 
although  contrary  to  the  client's  orders."  But  he  is  not 
liable  for  any  wilful  trespass  committed  by  his  solicitor,  or 
for  any  act  of  his  which  is  outside  the  usual  and  regular 
procedure  of  the  Courts.  And  the  solicitor  is  not  liable  to 
third  persons  for  any  act  done  by  him  in  the  proper  course 
of  procedure  under  a  regular  judgment  of  a  Court  of 
competent  jurisdiction.  But  he  may  render  himself  liable 
if  he  takes  upon  himself  to  interfere  unduly  in  the  matter, 
e.g.,  by  giving  special  directions  to  the  officer  of  the  Court 
where  to  levy  execution,  or  if  he  illegally  detains  deeds  till 
a  claim  is  satisfied,  which  his  client  had  no  ri-ght  to  make, 
and  in  this  case  he  will  not  escape  liability  even  though  he 
has  paid  over  the  money  to  his  client.** 

At  any  time  during  the  progress  of  an  action  for  a  debt, 
the  solicitor  on  the  record  has  authority  to  receive  payment 
or  tender  of  the  debt,  and  payment  or  tender  to  him  is 
equivalent  to  payment  or  tender  to  the  plaintiff  himself.  In 
other  words,  the  payment  to  the  solicitor  discharges  the 
debtor,  and  if  the  money  be  not  handed  over,  the  client's 
only  remedy  is  to  sue  the  solicitor.  But  payment  to  a  clerk 
or  agent  of  the  plaintiff's  solicitor  is  not,  as  a  rule,  a  good 
payment  to  the  plaintiff. 

In  non-litio-ious  matters  the  authority  of  the  soUcitor  is  more  I'estricted. 
It  depends  largely  on  the  nature  of  his  retainer.  Still,  on  a  sale  of  land  by 
auction,  the  payment  of  the  deposit  to  the  vendor's  solicitor  is  equivalent 
to  a  payment  to  the  vendor.'*  And  now,  where  a  solicitor  produces  a  deed 
which  has  in  its  body,  or  indorsed  upon  it,  a  receipt  for  the  consideration- 
money,  and  the  deed  is  executed  or  the  indorsed  receipt  is  signed  by  the 
person  entitled  to  receive  the  money,  the  deed  is  a  sufficient  authority  for 
payment  to  that  solicitor.^     But  a  solicitor  has  no  implied  authority  to 

1  Faviell  v.  Eastern  Counties  Ry.  Co.  (1848),  2  Exch.  344. 

2  Latuch  V.  Pasherante  (1696),  1  Salk.  86. 
"  Gates  V.    Hudson  (1851),  6  Exch.   346. 

«  Ellis  Y.  Goulton,  [1893]   1  Q.  B.  350. 

5  Couveyancing  Act,  1881  (44  &  45  Vice.  c.  41),  s.  56  ;  Kiiig  v.  Smith,  [!9U0] 
2  Ch.  425  :     and  see  s.   17  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53). 


1450  THE    LEGAL    PROFESSION. 

li-ind  over  tho  vlooils  in  oxchausre  for  a  cheque.^  or  to  alter  the  Ixii-iraiu 
which  his  elieiit  has  made  bv  oonsenrin«r  to  terms  to  which  his  client  has 
n  »t  airr^nl.  or  hy  waiviuir  terms  on  which  his  client  insists.  The  written 
approval  by  a  si^licitor  of  the  form  of  a  draft  leas'^,  or  conveyance,  is  not  a 
siirnatnre  by  an  agent  "theivunto  lawfully  authorise<i"  snrtieient  to  satisfy 
the  StiUute  of  Fn\uds.-  And  where  a  solicitor  is  employed  not  to  negotiate, 
but  merely  to  reduce  a  contract  into  writing,  or  to  carry  it  into  effect  by 
drafting  the  proper  instrumentii,  notice  to  him  of  a  fact  is  not  constructive 
notice  to  his  client.^ 

So  far  we  have  dealt  with  the  privileges  of  a  solicitor  :  but 
he  is  also  subject  to  iniix>rtant  disabilities.  He  cannot,  as  a 
rule,  tix  his  own  price  for  his  labour.  The  law  tixes  for  him 
what  payment  he  may  receive.  The  value  of  each  item  of 
his  work  is  either  determined  by  a  statutory  scale  of  charges 
or  is  liable  to  be  appraised  by  an  ofticer  of  the  Court.  And 
he  cannot  recover  more  fiom  his  client  than  the  law  thus 
allows.  He  cannot  insist  on  being  paid  as  soon  as  his  work 
is  done.  He  must  first  deliver  to  his  client  a  bill  of  costs — a 
statement  setting  out  what  work  he  has  done  in  full  detail, 
and  stating  what  amount  he  charges  for  each  item  of  his 
work.  And  then  he  must  wait  a  full  calendar  month  after 
delivery  of  the  bill  before  he  can  claim  payment  l\v  issuing 
a  wTit.* 

Agjiin,  a  solicitor  may  not  receive  from  his  client,  during 
the  existence  of  a  suit,  anything  beyond  his  regular  charges 
allowetl  by  law.  If  a  present  l>e  made  him  by  a  gratefrd 
chent  while  the  relation  of  solicitor  and  client  subsists,  the 
Court  will  presume  that  the  gift  was  the  result  of  undue 
influence  owing  to  the  fiduciiiry  relation  between  them  :  and 
this  presumption  continues  so  long  as  the  relation  of  solicitor 

»  Pap«  T.  Westacoti.  [IdW]  1  Q.  B.  272  ;  Blumberg  t.  Life,  .yc,  Corporatiom, 
[1<?7]  1  Ch.  in  :    [1S9S]  1  Ch.  27. 

«  Fa^tter  T.  Botcland  (1S61),  7  H.  &  N.  103  ;  Smith  t.  Tr<.6»/*r  (1376),  3 
C  see  yortA  t.  JU\>ma*.     1919'  1  Ch.  378. 

::<*#■  BmUdimg  Sodsty  t.  Banner  (ISSO),  14  Ch.  D.  4<J6  ;  and  see 
s  vfiT^acing  Act,   1SS2   (45  i  46  Vict,  c.   39)  ;    Thorne  t.   Heard, 

5*.  37,  4S  :  and  s«e  /«  rv  Plttmmer,  [1917'  2  Ch.  432.     An 

C-  -       .        -     .  ...  .  -       :,^, 
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and  client  continues  for  other  purposes  outside  the  gift.^ 
This  presumption,  however,  is  not  irrebuttable  ;  but  the  onus 
is  on  the  solicitor  to  prove  clearly  that  the  gift  was  not 
influenced  by  that  relation.  The  application  to  have  the  gift 
declared  invalid  must  be  made  within  a  reasonable  time  after 
the  relation  of  solicitor  and  client  has  ceased  to  exist.  A 
bequest  to  a  solicitor  by  will  stands  upon  a  different  footing 
from  a  gift  iuti-r  riros.  Yet  even  here,  if  the  solicitor  him- 
self drew  the  will  by  which  he  benefits,  the.  onus  lies  on 
him  to  prove  the  houa  jidrs  of  the  transaction.  He  must  by 
affirmative  evidence  remove  all  suspicion,  and  satisfy  the 
Court  that  the  testator  knew  and  approved  of  the  contents  of 
the  will.- 

There  is  no  objection  to  a  solicitor  openly  selling  his 
property  to  a  former  client  after  the  relation  of  solicitor  and 
client  is  at  an  end.  But  if  he  openly  sells  to  a  present  client 
while  still  acting  for  him,  the  sale  will  be  set  aside,  unlees 
the  solicitor  can  show  that  he  made  a  full  and  fair  disclosure 
of  every  fact  affecting  the  transaction.  If,  however,  the 
solicitor  conceals  the  fact  that  he  is  the  vendor  and  sells  to 
his  client  through  the  agency  of  some  trustee  or  nominee, 
the  transaction  is  wholly  invalid,  and  w411  at  once  be  set  aside. 

A  similar  rule  applies,  though  with  less  stringency,  to  cases 
in  which  a  solicitor  purchases  from  a  client ;  for,  even  though 
the  relationship  of  solicitor  and  client  may  now  be  at  an  end, 
the  solicitor  may  have  acquired  valuable  information  about 
his  client's  property  while  the  relationship  existed.  If,  there- 
fore, the  solicitor  was  ever  employed  in  connection  with  the 
property  purchased,  or  on  any  business  wdiich  in  any  way 
affected  that  property,  the  transaction  will  be  set  aside  if  the 
client  subsequently  calls  it  in  question,  unless  the  solicitor 
can  satisfy  the  Court  that,  during  the  negotiation  for  the 
purchase,  he  gave  his  client  all  reasonable  advice  against 
himself  which  he  would  have  given  against  a  third  person. 
But  the  purchase  will  be  upheld  if  the  solicitor  satistles  the 

^  For  au  extreme  instance  of  the  application  of  this  rule,  see  LUes  v.  Terry, 
[1895]  2  Q.  B.  679. 

■  «  Fidton  V.  Andrew  arid  Wilson  (1875),  L.  R.  7  H.  1..  44S ;  TijntJl  v.  Pauilon, 
[1894]  P.  15L 
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Court  that  the  client  was  fully  iiil'onned,  that  he  had  com- 
l)eti'nt  in(le))en(lent  advice,  and  that  the  price  given  was  a  fair 
one'  If.  however,  the  solicitor  conceals  the  fact  that  he  is 
the  real  purchaser,  and  purchases  in  the  name  of  a  third 
person,  the  transaction  will  in  every  case  be  set  aside.^  The 
purchase  by  a  solicitor  of  the  subject-matter  of  the  suit  from 
the  client  for  whom  he  is  acting  in  that  suit  is  on  every 
ground  objectiona1)le. 

A'  solicitor  must  do  his  duty  to  his  client.  He  is  bound  to 
In'ing  reasonable  skill  and  learning  to  the  management  of  his 
client's  affairs  ;  he  will  be  liable  for  even  an  innocent  mis- 
representation made  to  his  client  in  the  course  of  his  duty.^ 
He  will  not  be  expected  to  know  the  law^  on  doubtful  points 
of  rare  occurrence,  or  on  such  matters  as  are  usually  sent  to 
counsel  for  their  opinion.  But  he  should  be  acquainted  with 
the  general  rules  of  law,  with  the  practice  of  conveyancing, 
and  especially  with  the  practice  and  procedure  of  the  various 
Courts,  superior  and  inferior.  He  must  personally  apply  due 
diligence  and  attention  to  his  client's  afiairs.  It  is  his  duty 
carefully  to  note  his  client's  instructions,  and  read  the 
documents  which  his  client  lays  before  him.  He  must 
watch  the  progress  of  any  litigation,  inform  his  client 
thereof,  and  be  ready  to  take  the  proper  step  at  each  stage ; 
in  particular  he  must  always  inform  his  client  of  any  offer 
of  compromise.  In  many  cases  a  solicitor  will  not  be 
allowed  to  recover  certain  extra  costs,  unless  he  consults 
his  client  before  incurring  them,  and  warns  him  that  they 
cannot  be  recovered  from  his  opponent.^  He  must  do  all 
that  is  necessary  to  prepare  the  case  for  trial;  he  must 
procure  the  necessary  evidence,  inform  the  client  and  his 
witnesses  of  the  dav  lixed  for  the  hearinii  and  ])e  in  attend- 


'  Wrifjht  V.  Cartrr.  \  l!i08J  ]  Ch.  '11.  The  law  on  this  point  is  admirably  summed 
up  by  Stirling.  L.  J.,  in  In  re  Haslam  ^'  Hier-Ecans,  [1902]  1  Ch.  at  pp.  7ti9, 
770.  As  to  a  niortfe'ugc  given  by  a  cliexit  to  his  solicitor,  see  Cocliburn  v.  Edioard* 
(1881).  IS  Ch.  D.  lit  p.  ■1.'>.5. 

2  McPherson  v.   Watt  (1877),  3  App.  Gas.  254. 

•'  .\oc/o/i  V.  Lnrii  AHhbiirtoa,  [lOU]  A.  C.  932. 

*  In  re  Blyth  i^  Fatuhawo  (1882).  10  Q.  B.  D.  207  ;  In  re  Broad  (1880),  15 
t^.  B.  1).  420  :   In  re  R.mey  .V  Co.,  [1914]  2  K.  B.  .".2'.t. 
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ance  on  that  day  himself,  or  by  some  proper  person  on  his 
behalf,  with  all  necessary  witnesses  and  papers.^ 

He  must  give  his  client  his  personal  advice  and  judgment 
on  all  matters  both  of  law  and  expediency.'^  He  must  safe- 
guard his  interests  both  by  securing  for  him,  as  far  as  possible, 
that  to  which  he  is  entitled,  and  also  by  preventing  him  from 
prejudicing  his  position  by  giving  away  his  rights  or  from 
acting  either  precipitately  or  oppressively.  If  the  client  is  a 
trustee  or  an  executor,  the  solicitor  must  not  allow  him  to 
commit  a  breach  of  trust,  or  enter  into  covenants  for  title,  or 
otherwise  render  himself  personally  liable.  Every  solicitor 
must  always  act  in  the  interests  of  his  client,  and  not  put 
the  law  in  motion  for  private  ends  of  his  own.^ 

He  is  also  bound  to  manage  the  business  entrusted  to  him 
with  fidelity  and  good  faith.  He  must  keep  his  client's 
secrets,  and  not  disclose  any  information  given  him  by  his 
client  for  the  purposes  of  his  case,  even  though  unnecessarily. 
Where  it  appeared  that  the  same  solicitor  was  employed  on 
both  sides  in  an  action  at  law,  the  Court  set  aside  the  pro- 
ceedings and  ordered  the  solicitor  to  pay  the  costs.'*  But  in 
non-litigious  matters  the  same  solicitor  is  often  employed  by 
all  parties  and  may  act  for  all  whose  interests  do  not  neces- 
sarily clash.  And,  indeed,  in  the  administration  of  estates 
and  the  execution  of  trusts  the  same  solicitor  may  often  act 
for  all  parties  even  though  their  interests  conflict,  and,  if 
proceedings  be  taken,  may  instruct  separate  counsel  to 
represent  their  different  interests.  A  sohcitor  must  keep 
clear  and  accurate  accounts  of  all  moneys  received  by  him 
for  and  on  behalf  of  his  client.  He  should  keep  such  moneys 
apart  from  his  own.  He  is  liable  at  any  moment  to  be  called 
on  to  render  an  account.  He  must  keep  clear  and  accurate 
accounts  of  his  own  charges  against  his  client,  and  of  the 
work  for  which  each  item  is  charged.  He  should  also  keep 
for  reference  a  copy  of  every  letter  which  he  writes  on  his 
client's  behalf." 

1  Order  LXV.,  r.  5. 

^  He  may.  of  course,  leave  purely  ministerial  acta  to  Ms  clerks. 

3   Earhin  v.  Masterman,  [1896]   1  Ch.  351. 

*   Berry  v.  Jenkins  (1826),  11  Moo.  308  ;  R.  v.  Alderson  (1839),  11  A.  &  E.  3- 

»  Boxsius  V.  Goblet  Freres.  [1894]  1  Q.  B.  at  p.  845. 
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But  a  solicitor  is  not  merely  a  professional  man  retained 
l>y  a  client.  He  is  also  an  officer  of  the  Court,  and  as  such 
owes  duties  to  the  Court,  of  which  a  few  instances  only  can  be 
^fiven  here.  He  must  never  be  guilty  of  "  sharp  practice  ;  " 
he  must  never  "  snap  "  a  judgment ;  he  must  not  allow  his 
<-lient  to  "  swear  by  the  card  ;  "  he  must  never  attempt  to 
mislead  the  Court  himself,  nor  allow  his  client  so  to  do.^ 
He  must  never  permit  any  unqualified  person  to  practise  in 
liis  name.'- 

No  solicitor  may  commence  any  legal  proceeding-  without  instructions 
from  his  client.  Every  solicitor  whose  name  is  indorsed  on  any  writ  of 
summons  is  bound  to  state  on  demand  whether  such  writ  was  issued  with 
his  authority  or  not.^  A  solicitor  who  has  issued  a  writ  in  the  name  of  a 
firm  must,  on  demand,  declare  in  writing  the  names  and  places  of  residence 
of  all  the  persons  constituting  that  firm.-* 

Every  solicitor  who  has  accepted  service  of  a  writ  must  appear  thereto 
in  due  course  in  accordance  with  his  undertaking,  or  he  will  be  liable  to  be 
attached.^  And,  generally,  every  solicitor  must  loyally  fulfil  every  under- 
taking which  he  has  given  in  his  character  as  an  officer  of  the  Court, 
whether  to  his  client  or  to  a  third  person,  and  promptly  pay  all  moneys  due 
fiom  him  in  that  character,  or  he  will  be  liable  to  be  committed.'^ 

The  solicitor  on  the  record  is  personally  liable  for  the  Court  fees  and  the 
jury  fees,"  and  for  the  fees  payable  to  an  official  referee.^  But  he  is  not 
liable  to  the  sheriff  for  his  fees  or  possession  money  ;  ^  nor  is  he  liable  to 
the  witnesses  for  their  expenses,^^  unless  he  has  done  some  act  to  bring  upon 
himself  such  additional  liability. 

Solicitors  frequently  enter  into  partnership.  Only  qualified 
solicitors  can  carry  on  legal  business  in  partnership.  Any 
agreement  or  arrangement,  which  is  in  fact  a  partnership 
between  a  solicitor  and  an  unqualitied  person, |is  illegal ;  and 
the  solicitor  may  be  struck  off  the  roll,  and  the  unqualified 


1  Pierce  v.  Blake  (1696),  2  Salk.  615  ;   In  re  Dangars  Trusts  (1889),  il  Ch.  D. 
178  ;    Jn  re  Davies  (1898),  U  Times  L.  R.  332. 
J  6  &  7  Vict.  c.  73,  s.  32. 
•>  Order  VII.,  r.   1. 

*  Order  XLVIII.a,  r.  2  ;  Abrahams  v.  Dunlop  Pneumatic  Tyre  Co.,  [1905] 
1  K.  B.  46.  ^  y  '    L         J 

^  Order  XII.,  r.  IS  ;    In  re  Kerly,  [1901]  1  Oh.  467. 

*;  Swyny  v.  Harland,  [1894]  1  Q.  B.  707  ;  In  re  A  Solicitor,  [1895]  2  Ch.  66  ; 
Jn  re  Coolrjardie  GoUifields,  Ltd.,  [1900]  1  Ch.  475  ;  D.  v.  A.  »  Co.,  ib.,  484  ; 
Jn  re  A  Solicitor.  [19<J7]  2  K.  B.  539. 

*  Langridge  v.   Lynch  (1876),  34  L.  T.  695. 
"  Order  XXXVI.,  r.   55d. 

9  Royle  V.  Bvuby  ^  Son  (1880),  6  Q.  B.  D.   171. 
JO  liobins  V.  Bridge  (1837),  3  M.  &  W.   114. 
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person  may  be  prosecuted  under  section  3'2  of  the  Solicitors 
Act,  1843/ 

The  death  of  a  partner  immediately  puts  an  end  to  any 
existing  partnership.  x\nd  a  dissolution,  caused  thus  or  in 
any  other  way,  at  once  puts  an  end  to  all  retainers,  as  every 
client  is  in  theory  entitled  to  the  services  of  each  individual 
member  of  the  firm."-  The  partnership  deed  usually  disposer 
of  the  "goodwill  "  on  the  dissolution  of  a  firm  of  solicitors 
and  provides  for  the  apportionment  among  its  members  of 
the  clients  of  the  old  firm  with  their  papers.  But  such  an 
arrangement  is,  of  course,  not  binding  on  the  clients,  who  are 
free  to  consult  and  retain  whomsoever  they  choose,  whether  a 
member  of  the  former  firm  or  not.  In  fact,  "the  term  ' good- 
will '  seems  wholly  inapplicable  to  the  business  of  a  solicitor,, 
which  has  no  local  existence,  but  is  entirely  personal,  depend- 
ing upon  the  trust  and  confidence  which  persons  may  repose 
in  his  integrity  and  ability  to  conduct  their  legal  affairs. '^^ 

The  liability  of  one  partner  for  the  act  or  default  of  another 
during  the  partnership  is  very  extensive.  A  solicitor  is,  of 
course,  liable  for  every  act  or  default  of  his  partner  of  which- 
he  has  knowledge,  and  to  wiiich  he  consents.  But  he  is 
also  liable  for  every  act  or  default  done  or  committed  by  his 
partner  within  the  scope  of  the  ordinary  business  of  the  firm,, 
although  he  had  no  notice  of  it ;  for  each  partner  is  the  agent 
of  the  other  with  regard  to  all  matters  within  that  scope.* 

Thus,  one  member  of  a  firm  of  solicitors  has  no  implied  authority  to 
l)ind  his  partner  by  a  promissory  note  in  the  name  of  the  firm,  though  given 
for  their  debt ;  or  by  a  post-dated  cheque  ;  or  by  drawing  or  indorsing  a- 
bill  of  exchange  :  or  by  a  guarantee.  So  one  partner  is  not  liable  for 
money  borrowed  without  his  knowledge  by  another,  even  though  borrowed 
in  the  name  of  the  firm.^ 

If  a  solicitor  receives  money  from  a  client  to  be  invested  on  mortgage,- 
either  ministerially  to  complete  an  advance  which  the  client  has  already 
agreed  to  make  on  a  certain  security,  or  to  find  securities  which  he  is 
to  submit  to  his  client,   who,  if   he  approves  of  them,  will  then  invest 

1  G  &  7  Vict",  c.   73. 

2  Baiolinson  v.  Moss  (1861),  30  L.  J.  Ch.  797. 

■'•  Per  Lord  Chelmsford,  L.  C,  in  Axisten  v.  Boys  (1858),  27  L.  J.  Ch.  abp.  718. 

"  Bhjth  V.  Fladcjate,  [1891]  1  Ch.  337.  The  liability  of  an  innocent  solicitor  for 
a  debt  or  liability  incurred  through  any  fraud  or  breach  of  trust  committed  by 
his  partner  is  not  discharged  bv  his  bankruptcy  :    Bankruptcy  Act,  1914,  s.  28  (4). 

5  Plumer  v.  Gregory  (1874),  L.  R.   18  Eq.  621. 
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his  money  thereon,  liis  jiartiicr  will  be  liable  for  any  misappropriation 
of  tlie  money.^  lUit  if  he  receives  his  client's  money  to  hold  it  till  he 
can  find  a  proper  secnrity,  and  then  to  invest  it  for  his  client  thereon,  he 
is  employed  to  do  the  work  of  a  scrivener,  rather  than  a  solicitor,  and  his 
innocent  partner  will  therefore  not  be  liable.  - 

Again,  as  it  is  part  of  the  ordinary  busmess  of  a  lirm  of  solicitors 
that  has  the  conduct  of  a  sale  by  Ihe  Court  to  pay  the  deposits  into 
Court  for  the  auctioneer,  if  one  member  of  such  a  firm  receives  a  de^wsit 
from  the  auctioneer  and  uiisappropriates  it,  his  partners  are  Uable.^ 
But  it  is  not  part  of  the  ordinary  l)usiness  of  a  solicitor  to  receive 
purchase- money  belonging  to  his  client,  or  the  repayment  of  mortgaf^e- 
inoney  ;  and  one  partner  is  therefore  not  liable  for  the  misapplication 
of  nioney  so  received  by  his  partner  without  his  knowledge.^  For  the 
same  reason,  if  a  solicitor  receives  on  deposit  to  hold  for  his  client 
l)onds  payable  to  bearer,  his  partner,  in  the  absence  of  clear  notice  of 
such  deposit,  will  not  be  responsible  for  their  safe  custody.^ 

The  country  solicitor  is  alone  answerable  to  the  client,  the  Loudon 
agent  is  answerable  only  to  the  country  solicitor,  for  any  negligence  or 
misconduct.'^  The  London  agent  owes  no  direct  duty  to  the  lay  client, 
whose  only  remedy,  therefore  (at  all  events  in  the  absence  of  fraud), 
is  against  the  country  solicitor.^  There  is  no  privity  between  the  client 
and  the  London  agent  ;  hence  the  chent  cannot  sue  the  agent  for  money 
received  to  his  use,^  or  on  any  other  implied  contract.  The  country 
solicitor  is,  in  fact,  the  client  of  the  London  agent  ;  the  lay  client  is  the 
client  of  the  country  solicitor  alone. 

If  a  solicitor  be  guilty  of  a  breach  of  his  duty  to  his  client, 
the  client  has  different  remedies  according  to  the  circum- 
stances : — 

(i.)  He  may  sue  the  solicitor  for  damages  for  negligence, 
or  for  money  had  and  received  to  the  use  of  the  plaintiff,  or 
for  the  delivery  up  of  papers,  or  for  an  account.  A  solicitor 
is  liable  to  his  client  for  damages  arising  from  his  own  negli- 
gence in  the  course  of  his  employment,  or  from  the  negligence 
of  his  clerk,  his  partner,  or  his  London  agent,  provided  they 
were  acting  within  the  limits  of  the  authority  conferred  on 

»  See  Dooby  v.  Watton  (1888),  39  Ch.  D.  178  ;    Stokes  v.  Prance,  [1898]  1  Cli. 

*  Harman  v.  Johmon  (1853),  2  E.  &  B.  61. 
3  Bujfjs  V.   Bree  (1882),  51   L.   J.   Ch.   363. 

«  BourdUlan  v.  Roche  (1858),  27  L.  J.  Ch.  681  ;  Sims  v.  Brutton  (1850),  5 
Excb.  802.  V        y. 

"  Cleafhrr  v.  Twisden  (1883),  21  Ch.  D.  731  ;  (1884),  28  Ch.  I>.  340  ;  Bhodct 
V.  Moulet,  [1895]  1  Ch.  236  ;  and  see  Mara  v.  Browne.  [1896]  1  Ch.  199  ;  and 
Mnrfh  v.  Josef h,  [1897]   1  Ch.  213. 

•  /;/  re  Farman  (1897),  H  Times  L.  R.  20  ;  and  see  In  re  Wilde,  [1910]  1  Ch. 
100.  '  L  J 

'  Simmons  v.  Rose  (1862),  31  Beav.   1. 

■«  Collini  V.  Brook  (1860),  29  L.  J.  Ex.  255. 
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them  by  him.  It  does  not  matter  whether  the  soHcitor  was 
to  be  paid  for  his  services  or  not;  it  is  immaterial  whether 
he  was  or  was  not  certificated  at  the  time  he  was  employed.^ 

(ii.)  The  chent  may  refuse  to  pay  the  whole  or  part  of  his 
soUcitor's  bill  of  costs. 

(iii.)  He  may,  in  very  grave  cases,  take  criminal  proceed- 
ings against  the  solicitor.  Thus,  a  solicitor  may  be  indicted 
for  the  fraudulent  conversion  of  money  or  of  a  security 
entrusted  to  him  for  safe  custody,  or  with  a  written  direction 
as  to  its  application.^ 

(iv.)  He  may  apply  to  the  Court  for  a  summary  order  to 
compel  the  solicitor  to  do  his  duty.  It  is  by  a  similar 
motion  that  a  solicitor  is  called  in  question  for  a  breach  of 
his  duty  to  the  Court.^ 

(v.)  He  may  apply  to  strike  the  name  of  the  solicitor 
off  the  roll,  or  to  make  him  answer  the  matters  contained  in 
an  affidavit. 

The  Court  has  power  either  to  strike  a  solicitor  off  the  roll 
or  to  suspend  him  from  practice  for  such  period  as  it  may 
think  fit.  This  power  will,  as  a  rule,  only  be  exercised 
where  the  solicitor  has  been  guilty  of  grave  professional 
misconduct,  or  of  a  crime,  or  of  some  act  so  dishonest  as  to 
render  him  unfit  to  continue  to  be  an  officer  of  the  Court.^ 
Thus,  a  solicitor  will  be  struck  off  the  roll  if  he  has  been 
guilty  of  an  offence  against  section  32  of  the  Solicitors  Act, 
1843,^  or  has  put  before  the  Court  an  affidavit  which  he 
knows  to  be  false,  or  has  fraudulently  appropriated  moneys 
due  to  his  client  or  of  which  he  was  a  trustee.  In  1905  a 
solicitor  who  had  become  a  bookmaker  was  struck  off  the  roll.*^ 
In  many  cases  the  fixst  step  towards  striking  a  solicitor  off 
the  roll  is  to  call  on  him  to  answer  the  allegations  con- 
tained in  a  certain  affidavit. 


1  Brow7i  V.  Tolley  (1874),  31  L.  T.  485. 

^  Larceny  Act,  186L  s.  75,  and  Larceny  Act,  1916,  s.  20;  R.  v.  Cooper  (1^74) 
L.  E.  2  C.  C.  R.  123  ;  R.  v.  Fullagar  (1879),  14  Cox,  370  ;  R.  v.  ^'eicman 
(1S82),  8  Q.  B.  D.  706  ;    and  In  re  Bdlnicoutre.   [1891]  2  Q.  B.  122. 

»  See  ante,  pp.  1181.  1185  ;  and  Seldon  v.  Wilde,  [1910]  2  K.  B.  9  ;  United 
MiniTig,  ^'c,  Corporation  x.  Becker,  [1910]  2  K.  B.  296. 

4  1 71  re  Weave.  [1893]  2  Q.  B.  489. 

5  In  re  Ze/Zy/ [1895]   1  Q.  B.  180. 

6  In  re  A  Solicitor  (1905),  93  L.  T.  838. 
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The  procedure  is  re,irnlated  by  sections  12 — looftlie  Solid  tors  Act,  I8S8.1 
The  applic^ition.'wlicther  at  the  instance  of  the  sohcitor  himself  or  of  any 
other  person,  is  now  niaile  to  a  couiniittee  wliich  consists  of  not  less  than 
three  nor  more  than  seven  members  of  the  council  of  the  Law  Society, 
selected  for  the  purpose  by  the  blaster  of  the  Rolls.  The  application  will 
be  heard  l>y  not  less  than  three  membcre  of  the  committee.  The  committee 
is  a  Court ;  its  proceedings  are  judicial,  and  arc  therefore  absolutely 
privileged.- 

Au  application  to  the  committee  to  strike  a  solicitor  ofiF  the  roll,  or  to 
require  him  to  answer  an  affidavit,  must  be  in  writing  signed  by  the 
applicant,  whose  address  and  occupation  must  be  stated.  He  must  also 
make  or  join  in  an  affidavit,  stating  concisely,  and  with  all  material  dates, 
the  matters  of  fact  on  which  he  relies  in  support  of  his  application.  He 
may  attach  a  copy  of  any  material  correspondence  as  an  exhibit  to  his 
affidavit.  The  applicant  is  not  necessarily  the  client  of  the  solicitor  ;  any 
person  aggrieved,  or  any  one  having  official  cognisance  of  the  matter  (such 
as,  for  instance,^an  official  receiver,  or  even  the  Law  Society  itself),  may 
apply  to  the  committee.  When  an  application  against  a  solicitor  has  once 
been  lodged,  it  cannot,  under  any  circumstances,  be  withdrawn  without  the 
leave  of  the  committee. 

If  the  case  made  by  the  affidavit  appear  to  the  committee  to  require  an 
answer  from  the  solicitor,  they  appoint  a  day  for  hearing  the  application. 
A  copy  of  the  application  and  of  the  affidavit,  together  with  notice  of  the 
day  fixed  for  the  hearing,  is  sent  by  the  registrar  to  the  solicitor  at  his  last 
known  place  of  abode  or  business.  Notice  of  the  day  fixed  is  also  sent  to 
the  applicant.  If  the  case  made  by  the  affidavit  does  not  appear  to  the 
committee  to  call  for  an  answer  from  the  solicitor,  the  applicant  is  so 
informed.  If  dissatisfied  with  the  decision,  he  can  renew  his  application 
to  the  committee  upon  additional  evidence. 

At  the  hearing  either  party  may  appear  in  person  or  by  counsel  or 
solicitor.  The  committee  may  proceed  in  the  absence  of  either  party,  if 
they  are  of  opinion  that  such  absence  is  the  result  of  gross  negligence  or  of 
an  intention  to  avoid  or  delay  proceedings.  If  the  solicitor  does  not  appear 
at  the  hearing  and  the  committee  determine  to  proceed  in  his  absence,  and 
in  any  other  case  with  the  consent  in  writing  of  the  solicitor,  the  committee 
may  receive  and  act  upon  evidence  given  by  affidavit,  including  the  affidavit 
or  affidavits  ujjon  which  the  application  is  made.  In  all  other  cases  the 
e\  idence  is  given  orally,  and  either  on  oath  or  affirmation.  The  chairman 
administei-s  the  oath,  and  the  witnesses  are  examined  and  cross-examined, 
and  the  wiiole  hearing  is  conducted,  so  far  as  possible,  like  an  ordinary 
action  at  nisi  /m't/s.  The  committee  may  at  any  moment  stop  the  pro- 
ceedings on  the  ground  that  wo  jtrimd  fa/ie  case  of  professional  misconduct 
has  Iteen  made  out  by  the  affidavit  or  evidence  which  calls  for  an 
answer.^ 


'  .",1   k  52  Vict.   c.   6.5.  .ns  fimciuicd  hv  the  Act  of  1010  (0  &  10  Geo.  V.  c.  f>\\). 

»  Lillry  v.  Roripy  (IMO'J),  Gl   L.  .7.  q'  B.   727. 

»  R.  T.  IncoTTpo'rated  Law  Society,  [1890]  1  Q.  B.  327. 
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At  the  close  of  the  inquiry  the  committee  embody  their  tinding  in  a  report, 
which  is  signed  by  the  chairman,  and  is  then  filed  in  the  Central  Office  of 
the  High  Court  with  the  affidavit  of  the  applicant.  A  copy  of  the  report 
is  sent  to  both  the  applicant  and  the  solicitor.  If  it  is  favourable  to  the 
solicitor,  the  duties  of  the  committee  are  at  an  end  ;  they  need  not  take  any 
further  proceeding.^  But  the  applicant,  if  still  dissatisfied,  may  bring  the 
report  before  the  Court,  and  apply  for  an  order  striking  the  solicitor  off  the 
roll,  or  requiring  him  to  answer  the  allegations  contained  in  the  affidavit, 
although  the  committee  are  of  opinion  that  there  is  no  primd  facie  case  of 
misconduct  against  the  solicitor.  The  applicant  on  such  a  motion  cannot 
he  heard  in  person,  but  must  appear  by  counsel.- 

If,  however,  the  finding  of  the  cu.nmittee  is  adverse  to  the  solicitor,  the 
report  will  be  set  down  by  the  society  for  consideration  by  the  Court. 
Notice  is  sent  to  the  parties  of  the  day  for  which  it  is  entered,  and  counsel 
will  be  instructed  to  appear  on  behalf  of  the  Law  Society.  The  applicant 
is  also  entitled  to  attend  or  be  represented  ;  and  so,  of  course,  is  the 
solicitor.  The  report  of  the  committee  has  the  same  effect,  and  will  be 
treated  by  the  Court  in  the  same  manner,  as  a  report  of  a  Master  of  the 
Court.  It  is  by  no  means  conclusive  ;  the  Court  may  make  such  order 
thereon  as  it  sees  fit.  Thus,  where  the  committee  had  reported  that,  though 
the  conduct  of  a  solicitor  was  extremely  reprehensible,  they  did  not  fijid 
him  guilty  of  professional  misconduct,  the  Divisional  Court  and  the  Court 
of  Appeal  took  a  graver  view  of  the  solicitor's  conduct,  and  suspended  him 
for  two  years.^  If  on  consideration  of  the  report  the  Court  makes  an  order 
adverse  to  the  solicitor,  the  registrar  must  make  such  entry  on,  or  alteration 
in,  the  roll  of  solicitors  as  is  involved  in  the  order.  In  some  cases,  even 
though  the  solicitor  be  not  struck  off  the  roll,  an  order  will  be  made  that 
he  bring  a  sum  of  money  into  Court  and  that  he  pay  all  the  costs  of  the 
application. 

An  order  striking  a  solicitor  off  the  roil  is  not  made  in  a  "  criminal  canse 
or  matter  "  within  the  meaning  of  section  47  of  the  Judicature  Act,  1873  ; 
hence  the  Court  of  Appeal  has  jurisdiction  to  hear  an  appeal  by  the 
solicitor  against  such  an  order.* 

In  Ecclesiastical  Courts,  the  place  of  solicitors  is  taken  by 
proctors.  Formerly  they  were  a  distinct  profession,  and 
were  admitted  to  practise  by  the  Dean  of  Arches  after 
serving  an  apprenticeship  of  seven  years'  dm-ation.  By  the 
Attorneys  and  Solicitors  Acts,  1870  and  1877,"  solicitors 
were  permitted  to  act  as  proctors  in  all  Ecclesiastical  Com'ts, 
and  proctors  are  not  now  a  separate  profession. 

1  li.  V.  Incorporated  Law  Soriefy,  [189fi]  1  Q.  B.  327. 

2  In  re  A  Solicitor,  [1903]  2  K.  B.  205. 

3  In  re  Davies  (1898),  14  Times  L.  R.  332. 

*  In  re  Eede  (1890).  25  Q.  B.  D.  228  ;  In  re  Davies,  supra.  A  solicitor  may  be 
struck  off  the  roll  at  his  own  request,  e.g.,  if  he  wishes  to  be  called  to  the  Bar, 
ante,   p.    1440. 

5  33  &  34  Vict.  c.  28,  s.  20  ;  40  &  41  Vict.  c.  25,  s.  17. 
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(iii.)  Notaries   Fiihlic. 

A  notary  public  is  a  person  who  attests  deeds  or  writings 
in  order  that  they  may  be  received  as  authentic  in  foreign 
countries.  He  also  authenticates  and  certifies  copies  of  docu- 
ments for  use  abroad.  At  the  request  of  the  holder  he  will 
note  and  protest  a  bill  of  exchange,  the  acceptance  or  pay- 
ment of  which  has  been  refused.  He  may  also  prepare  wills, 
contracts  and  other  documents,  although  this  class  of  work 
is  more  frequently  performed  by  solicitors.  Notaries  are 
appointed  by  the  Ai'chbishop  of  Canterbury  through  the 
Master  of  the  Court  of  Faculties,^  who  also  has  power  to 
strike  a  notary  public  off  the  roll.-  In  the  provinces  they 
must  be  solicitors  or  have  been  apprenticed  to  a  notary  for 
five  years.  In  the  City  of  London  they  must  have  been  so 
apprenticed  and  also  be  freemen  of  the  Scriveners'  Company. 

^  See  Jiailleait  v.  Vict<rrian  Society  of  Notaries,  [1904]  F.  180  ;  Hudson  v.  Bout  flower 
1910]  W.  N.  228. 
»  III  re  Charles  Oohle  Ohampion,  [1906]  P.  86. 


Chapter  IX. 

THE    PRESENT    CONDITION    OF    THE    LAW    OF    ENGLAND. 

We  have  now  concluded  our  survey  of  the  common  law  of 
England.  We  have  endeavoured  to  state  its  leading  prin- 
ciples in  clear  and  simple  language,  which  will  be  intelligible, 
not  merely  to  the  legal  practitioner  and  law  student,  but  also 
to  a  layman.  This  work  is  not  intended  exclusively  for  those 
who  are  or  soon  will  be  members  of  the  legal  profession.  The 
law  of  this  country  is  not  the  exclusive  property  of  any 
special  class  of  the  community ;  it  is  not  the  perquisite 
of  any  particular  profession ;  it  is  the  heritage  of  the 
nation  as  a  whole.  Therefore  the  nation  should  take  a  pride 
in  its  property,  and  make  some  effort  to  understand  its  value. 

And  in  former  days  it  did  so.  In  Saxon  times  the  dooms- 
men  were  judges  of  law  as  well  as  of  fact.  The  Norman 
barons  knew  their  exact  rights,  and  refused  to  change  the 
laws  of  England  at  the  bidding  of  clerical  canonists.^  Falk- 
land and  Hampden  knew  the  laws  of  their  country  and 
fought  for  them  well  and  sturdily.  During  the  sixteenth 
and  seventeenth  centuries  some  years'  study  at  an  Inn  of 
Court  was  the  natural  finish  to  a  liberal  education.  But  that 
is  not  so  now.  Our  laity  seem  to  have  abandoned  any 
attempt  to  comprehend  even  the  outline  of  the  system  by 
which  they  are  governed,  or  rather  by  which  they  are 
supposed  to  govern  themselves.  Our  law  is  often  to  them 
a  matter  of  entire  indifference. 

This  is  much  to  be  regretted,  though  the  cause  is  not  far 
to  seek.  The  law  of  England  is  worth  studying.  It 
embodies  the  traditions  and  instincts  of  a  noble  people  that 
has  ever  stoutly  maintained  its  rights.     The  genius  of  the 

1   Nolunt   leges   Angliae  mutare   quae   usitatae   sunt   et   approbatae :    Statute   of 
Merton,  1235  (20  Hen.  III.  c.  9). 
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English  race,  its  inaiiners  and  customs  and  modes  of  thought, 
the  growth  of  its  civiHsation  as  well  as  the  development  of 
its  constitution,  arc  hest  learnt  from  its  litigation  and  its 
legislation.  Our  law  is  not  a  thing  of  to-day ;  it  is  not  the 
product  of  one  ])eriod ;  it  has  broadened  slowly  down  from 
precedent  to  precedent.  The  trained  intellects  of  a  long  series 
of  mostcapable  judges,  lawyers  and  legislators  have  been  for 
centuries  busy  in  its  amendment.  It  is  a  thing  of  native 
growth,  not  a  ready-made  importation,  nor  a  Code  Napoleon 
suddenly  imposed  by  an  Emperor  on  his  people.  And  yet, 
while  still  retaining  what  was  valuable  in  the  former  law,  it 
has  never  been  unduly  reluctant  to  accept  suggested  improve- 
ments from  any  source.  It  has  assimilated  what  was  best  in 
Roman  law,  in  Teutonic  custom  and  in  the  maritime  laws  of 
Olcron  and  of  Rhodes.  We  can  trace  in  it  the  gradual 
interweaving  of  the  Saxon  law  with  the  feudal  system  which 
the  Conqueror  introduced ;  we  see  how  both  these  subse- 
quently were  moditied  by  the  rise  of  commerce.  Our  law  is 
full  of  human  interest :  it  is  a  living  and  a  growing  thing, 
which  has  spread  and  grown,  and  still  will  spread  and  grow, 
with  the  social  development  of  the  people.  The  law  of 
England  is  worth  knowing  for  itself  alone. 

Again,  the  study  of  the  law  is  of  great  value  as  an  educa- 
tional factor.  It  tends  to  train  and  develop  the  mind,  and  to 
quicken  and  enlarge  its  powers.  It  requires  an  intellect  of 
no  mean  order  to  grasp  the  rules  and  fundamental  notions  of 
our  jurisprudence,  to  distinguish  true  from  false  analogies,  to 
draw  correct  inferences  from  evidence,  and  to  reason  justly 
and  readily  on  questions  which  are  not  concluded  by  autho- 
rity, or  on  which  the  reported  decisions  of  our  judges  ai)})ear 
to  clash.  Moreover,  from  the  law — if  proi)erly  taught — the 
student  learns  an  invaluable  lesson  :  how  to  sift  facts — 
that  is,  in  the  first  place,  to  reject  much  unnecessary  recrimi- 
nation and  narrow  down  the  dispute  to  the  real  question 
which  has  raised  the  controversy  between  the  parties  ;  and 
next,  to  disentangle  from  a  crowd  of  irrelevant  details  the 
facts  that  ar(^  material  to  the  (piestion  in  issue.  Then  comes 
a  further  mental   {jroccss,  equally  valuable,  equally  difiicult 
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to  learn  elsewhere — namely,  the  application  to  these  material 
facts  of  the  ai)propriate  rule  or  princi])le  which  guides  ns  to 
the  right  concliisiou.  These  lessons  will  he  useful  in  every 
scientific  study  and  in  every  problem  of  a  l)usy  life. 

And  if  we  descend  to  more  utilitarian  considerations,  it 
is  surely  the  interest,  as  well  as  the  duty,  of  every  English 
citizen  to  understand  the  law  by  which  England  is  governed. 
That  law  is  not  only  a  most  interesting  product  of  the  human 
mind ;  it  has  at  the  same  time  a  direct  practical  bearing  on 
our  health  and  wealth,  on  our  means  of  livelihood  and  our 
personal  happiness.  It  reguhites  all  om-  social  concerns. 
How  can  a  man  adequately  and  intelligently  discharge  his 
various  duties  as  a  citizen,  how  can  he  share  in  local  govern- 
ment or  take  his  part  in  the  administration  of  justice,  without 
some  knowledge  of  the  law — in  its  principles,  if  not  in  its 
practice?  Each  one  of  us  is  liable  to  be  called  as  a  witness, 
or  to  serve  on  a  jury,  or  to  be  made  a  guardian  of  the  pqpr ; 
each  one  of  us  may  be  made  an  executor  or  a  trustee,  or, 
worse  still,  a  defendant  in  a  lawsuit ;  each  one  of  us  must 
ultimately  become  either  a  testator  or  an  intestate.  Is  it  not 
wise  to  prepare  ourselves  for  these  various  calamities?  Is  it 
too  much  to  say  that  some  knowledge  of  the  law  is  the  best 
introduction  to  the  living  business  that  goes  on  around  us, 
the  best  preparation  for  the  actual  affairs  of  hfe?  In  all  the 
infinite  variety  of  human  concerns,  law  has  a  finger.  The 
progress  and  well-being  of  a  nation  depend  largely  on  its 
legal  system. 

But  before  we  can  expect  laymen  to  approach  the  study  of 
the  law,  it  must  be  given  a  better  form  and  a  clearer  expres- 
sion. That  is  also  what  both  students  and  practitioners  need 
most.  The  substance  of  the  law  of  England  is  not  in  all 
respects  perfect ;  each  of  us,  no  doubt,  thinks  that  he  could 
improve  it  in  certain  particulars,  though  others  would  pro- 
bably differ  from  him  as  to  those  very  matters  and  prefer  the 
law  as  it  stands.  Such  amendments  should  l)e  made,  if  at  all, 
with  caution  and  deliberation,  and  after  careful  int^uiry  as  to 
what  the  law  on  the  point  really  is ;  for  our  present  law  is 
far  more  just  and  far  more  sensible  than  most  people  imngine. 
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The  law  of  England — when  once  we  find  out  what  it  is — is 
the  hest  and  noblest  system  which  this  world  has  ever  seen. 
But  it  is  sadly  defective  in  its  arrangement  and  the  manner 
of  its  expression.  The  great  advantage — perhaps  the  only 
advantage — which  the  Roman  law  possesses  over  ours  is 
that  Justinian  had  the  sense  to  commission  an  eminent  jurist 
to  write  an  elementary  institutional  work,  which  should  be 
an  outline  and  an  introduction  to  the  whole  law.  And 
further,  he  had  the  sense  to  have  this  institutional  work 
passed  into  what  was  equivalent  to  an  Act  of  Parliament, 
without  allowing  any  layman  to  tinker  at  it. 

It  is  essential  to  the  welfare  of  the  community  that  in 
every  State  there  should  exist  an  authoritative  body  of  law, 
readily  accessible,  easily  intelligible  and  strictly  and  impar- 
tially enforced.  That  our  law  is  strictly  and  impartially 
enforced,  no  one  will  deny  ;  in  its  substance  it  is  as  logical 
and  as  enlightened  as  any  body  of  law  which  has  ever 
existed  on  this  earth.  But  it  is  not  easily  intelligible,  by 
laymen  at  all  events ;  and  it  is  not  readily  accessible  either 
to  laymen  or  to  lawyers. 

Why  is  this  '?  Why  is  our  law  so  devoid  of  scientific 
arrangement  ?  Why  is  it  so  difficult  to  find  an  exact  and 
authoritative  pronouncement  of  what  we  all  know  is  the 
law  ? 

There  are  many  possible  answers  to  these  questions.  But 
perhaps  the  chief  reason  for  this  sad  lack  of  form  is  that  our 
law  has  come  to  us  from  so  many  and  from  such  different 
sources.  The  law  of  England  is  largely  derived  from  ante- 
cedent custom.  In  the  thirteenth  century  legal  writers 
incorporated  in  their  text-books  large  portions  of  the  Roman 
law,  and  declared  that  these  were  also  the  law  of  England. 
As  civilisation  advanced,  our  judges  endeavoured  to  mitigate 
the  rigour  and  the  technicality  of  the  common  law  by  means 
of  legal  fictions.  Subsequently  the  same  object  was  attained 
in  part  by  the  instrumentality  of  a  separate  Court  of  Equity. 
The  judges  moreover  came  to  regard  the  decisions  of  their 
predecessors  as  precedents  which  they  were  bound  to  follow 
in  similar  cases  ;  and  in  following  they  often  extended  them. 
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But  now  changes  in  the  law  of  England  are  made  almost 
entirely  by  statute. 

And  what  is  the  result  ? 

There  are  nearly  2,000  text-books  more  or  less  in  constant 
use  by  lawyers  ;  and  one  must  consult  the  last  edition,  for 
it  is  unsafe  to  rely  on  an  edition  of  a  text-book  six  years  old. 
There  are  now  in  the  library  of  the  Middle  Temj^le  more  than 
2,500  volumes  of  reports  of  English  cases  alone  ;  and  in  any 
one  of  these  may  lurk  a  decision  or  a  dictum  which  may  be 
cited  in  court  on  the  argument  of  a  point  of  law\  But  worse 
than  this  is  the  unnecessary  number  of  hastily  drafted  and 
ill-considered  statutes  which  throw  the  law  into  confusion. 
Every  year  adds  from  eighty  to  a  hundred  enactments  to  the 
Statute  Book — enactments  often  passed  in  the  dead  of  night 
by  men  who  are,  as  a  rule,  ignorant  of  law.  Many  of  these 
statutes  are  passed  without  any  serious  attempt  to  master 
the  law  already  existing  on  the  subject.  Very  few  of  those 
who  vote  for  a  measure  have  realised  the  precise  meaning 
and  effect  of  the  enactment  which  they  are  helping  to  carry 
into  law.  Legislation  is  the  only  trade  which  requires  no 
apprenticeship.  For  three  centuries  after  Parliaments  began 
to  assemble  there  was  very  little  legislation  ;  now  there  is 
too  much. 

Hence  ignorance  of  law^  is  very  excusable  in  the  present 
day.  How  can  we  expect  any  layman  to  study  our  law,  so 
long  as  it  remains  in  its  present  unscientific  and  unattractive 
shape '?  Can  he  wade  through  hundreds  of  statutes,  or 
through  thousands  of  reported  decisions  ?  Who  shall  warn 
him  w^hich  statute  is  repealed,  which  decision  overruled? 
Who  shall  guide  him  to  the  proper  text-book  to  suit  an 
amateur  ?     Shall  he  for  pleasure  undertake  the  toil  of  Leolin, 

Mastering  the  lawless  science  of  our  law, 
That  codeless  myriad  of  precedent, 
That  wilderness  of  single  instances, 
Through  which  a  few,  by  wit  or  fortune  led, 
May  beat  a  pathway  out  to  wealth  and  fame  ? 

Is  not  this  description  almost  as  true  now  as  when  Alfred 
Tennyson  wrote  it  in  1865  '?     The  truth  is  that  the  present 
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condition  of  our  law  is  a  bar  to  any  real  study  of  it  by  a 
layman.  It  is  not  the  substance  of  the  law,  but  the  way  in 
which  it  is  presented  to  the  non-professional  man,  which 
leads  him  to  despise  and  sometimes  even  to  abuse  it. 

And  yet  the  State  insists  that  ignorance  of  the  law  affords 
nt)  excuse  for  any  breach  of  it.  The  prisoner  in  the  dock, 
the  defendant  in  a  lawsuit,  is  not  allowed  to  urge  in  his 
defence  that  he  did  not  know  that  he  was  breaking  the  law. 
One  would  have  thought  that  this  fact  alone  would  be 
regarded  as  imposing  on  the  State  the  duty  of  expressing 
its  commands  in  clear  and  unmistakable  language  and  of 
rendering  them  widely  known.  But,  if  so,  this  is  a  duty 
which  at  present  the  State  wholly  ignores.  It  makes  no 
attempt  to  teach  the  law  to  the  people. 

And  it  is  not  only  the  non-professional  man  who  sutlers. 
The  task  of  any  student  who  intends  to  j^ractise  the  profession 
of  ohe  law  is  enormously  increased  by  its  unwieldy  bulk  and 
want  of  form.  But  it  is  to  the  lawyers  themselves  that  the 
condition  of  our  law  is  especially  detrimental.  Every  year 
it  becomes  more  and  more  difficult  for  any  solicitor  or  barrister 
in  active  practice  to  retain  familiarity  with  more  than  some 
special  branch  or  portion  of  the  law.  Any  comprehensive 
study  of  the  law  of  England  as  one  compact  and  organised 
whole  is  at  present  impossible  to  the  busy  practitioner.  And 
this  renders  it  so  difiticult  for  him  to  discover  and  apply  those 
broad  common- sense  principles  which  underlie  our  English 
law.  A  real  grasp  of  the  primary  principles  which  pervade 
the  whole  field  of  law^  is  rarely  attained  by  a  man  who  has 
thoroughly  mastered  only  a  portion  of  the  subject.  Until 
tilt'  law  is  reduced  to  a  better  form  and  order,  our  study  of  it 
necessarily  must  be  fragmentary  and  probably  will  be 
unscientific :  our  analysis  and  definition  of  legal  ideas  will 
be  neither  accurate  nor  precise. 

How  is  our  law  to  be  reduced  into  better  form  and  order  ? 
Siuely  the  i)roper  remedy  is  a  Code.  It  is  said,  no  doubt, 
that  codification  will  render  our  law  rigid  and  inelastic  ;  but 
this  is  not  the  case.  It  is  easier  to  amend  a  statute  than  to 
alter  the  unwritten  law  ;  for  the  unwritten  law  rests  in  the 
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bosom  of  the  judges;  the  statute  law  is  "  broad-based  upon 
the  people's  will."  Sooner  or  later  the  law  of  England  must 
be  codified.  To  do  this  would  cost  the  nation  not  one- 
twentieth  part  of  the  price  of  a  single  Dreadnought.  And 
it  would  be  well  worth  the  money.  Every  one  admits  the 
value  of  such  measures  as  the  Bills  of  Exchange  Act,  1882, 
the  Partnership  Act,  1890,  and  the  Sale  of  Goods  Act,  1893. 
Moreover,  great  strides  have  been  made  in  this  direction 
during  the  last  fifteen  years,  as  witness  the  Marine  Insurance 
Act,  1906,  the  Children  x\ct,  1908,  the  Companies  (Consoli- 
dation) Act,  1908,  the  Licensing  (Consolidation)  Act,  1910, 
the  Perjury  Act,  1911,  the  Forgery  Act,  1913,  the  Bank- 
ruptcy Act,  1914,  the  Larceny  Act,  1916,  and  others.  But 
there  should  be  a  systematic  and  organised  attempt  to  pro- 
duce a  series  of  such  Digests,  covering  the  whole  ground 
and  arranged  in  some  scientific  order.  The  Acts  relating 
to  each  topic  should  be  all  repealed  and  then  re-enacted  in 
one  compendious  and  well-arranged  statute,  as  has  been 
done  in  the  case  of  the  Protection  of  Animals  Act  and  the 
Copyright  iVct,  both  of  1911.  Such  consolidation  statutes 
would  be  in  fact  instalments  of  the^  future  Code. 

And  then  when  lucid  expression  and  scientific  arrange- 
ment are  given  to  our  legal  system,  when  our  law  is  made 
clear  and  intelligible  and  readily  accessible  to  all,  when  at 
last  its  lack  of  form  and  defects  of  expression  are  removed, 
then  we  trust  English  men  and  women  will  know  and  under- 
stand its  principles,  and  will  recognise  and  admit  that  the 
law  of  England  is  logical,  sensible  and  just. 


Finis. 
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1.  Arson. 

Statement  of  Offence. 

First  Count. 

Arson,  contrary  to  section  2  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  maliciously  set  fire  to  a  dwelling-house,  one  F.G.  being  therein. 

Statement  of  Offence. 

Second  Count. 

Arson,  contrary  to  section  3  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  maliciously  set  fire  to  a  house  with  intent  to  injure  or 
defraud. 

2,  Arson  with  an  Accessory  before  the  Fact.'* 

Statement  of  Offences. 
A.B.,  arson,  contrary  to  section  3  of  the  Malicious  Damage  Act,  1861  ; 
C.I).^  accessory  before  the  fact  to  same  offence. 

Particulars  of  Offences. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  set  fire  to  a  house  with  intent  to  injure  or  defraud. 
C.J).,  on  the  same  day,  in  the  county  of  did  coimeel, 

procure  and  command  the  said  A.B.  to  commit  the  said  offence. 

*  These  iiidictnif-nts,  witli  the  exception  of  Nos.  9,  24  and  29,  are  taken  from  the 
rules  contained  in  the  Schedule  to  the  Indictments  Act,  19ir>,  as  amended  by 
the  Rule  Clonimittee  in  March,  191  ('..  For  the  formal  heading  of  an  indictment,  see 
the  precedent  on  p.  I(i66. 

*  Note  that  charges  against  a  Principal  and  an  accessory  respectively  can  now  be 
included  in  the  same  count  of  the  same  indictment. 
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3.  Bankruptcy  Offences. 

Statement  op  Offence. 
First  Count. 
Bankruptcy  offence  contrary  to  section  154  (1)  of  Bankruptcy  Act, 
1914. 

Particulars  of  Offence. 
A.B.  has  been  adjudged  bankrupt,  and  on  the  day  of 

in  the  county  of  ,  did  not  fully  and  truly  discover 

to  the  jtrustee    all  his  |property,  and   how  and  to  whoni  and  for  what 
consideration  and  when  he  had  disposed  of  a  piano,  part  thereof. 

Statement  of  Offence. 
Second  Count. 
Bankruptcy  Offence  contrary  to  section  154  (3)  of  Bankruptcy  Act, 
1914. 

Particulars  of  Offence. 
A.B,  has  been  adjudged  bankrupt,  and  on  the  day  of 

,  in  the  county  of  ,  did  not  deliver  up  to  the 

trustee  a  book  called  a  ledger,  relating  to  his  property  or  affairs. 

Statement  of  Offence. 
Third  Count. 
Bankruptcy  offence  contrary  to  section  154  (5)  of  Bankruptcy  Act, 
1914. 

Particulars  op  Offence. 
^.5.,  on  the  day  of  ,  and  within  six  months 

next  before  the  presentation  of  a  bankruptcy  petition  against  him  upon 
which  he  was  adjudged  bankrupt,  in  the  county  of  ,  fraudu- 

lently removed  a  piano,  value  £20,  part  of  his  property. 

4.  Bankruptcy  Offences  with  an  Accessory  before  the  Fact. 

Statement  of  Offences. 
A.B.,  undischarged  bankrupt,  obtaining  credit  contrary  to  section 
155  (a)  of  the  Bankruptcy  Act,  1914  ; 
CD.,  being  accessory  to  same  offence. 

Particulars  of  Offences. 
A.B.,  on  the  day  of  in  the  county  of 

being  an  undischarged  bankrupt  obtained  credit  to  the 
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extent  of  twelve  pounds  from  H.S.  witliont  informing  the  said  FI.S.  that 
he  then  was  an  undischarged  bankrupt. 

CD.  at  the  same  time  and  ])lace  did  aid,  abet,  counsel  and  procure 
A.B.  to  commit  the  said  offence. 

5,  Burglary  and  Larceny. 

Statement  of  Offence. 
Burglary  and  larceny,  contrary  to  section  25  of  the  Larceny  Act,  1916, 

Particulars  of  Offence. 
A.B.,in  the  night  of  the  day  of  ,  in  the 

county  of  ,  did  break  and  enter  the  dwelling-house  of  CD. 

with  intent  to  steal  therein,  and  did  steal  therein  one  watch,  the  property  of 
S.  T.,  thesaid  wat,ch  being  of  the  value  of  ten  pounds. 

6.  Conspiracy  to  Defraud.^ 

Statement  of  Offence. 
Conspiracy  to  defraud. 

Particulars  of  Offence. 

A.B.  and  CD.  on  divers  days  between  the  day  of 

and  the  day  of  ,  in  the  county  of 

,  conspired  together  and  with  other  persons  unknown  to 

defraud  such  persons  as  should  thereafter  be  induced  to  part  with  money 

to  the  said  A.B.  and  CD.,  by  false  representations  that  A.B.  and  CD. 

were  then  carrying  on  a  genuine  business  as  jewellers  at  and 

that  they  were  then  willing  and  prepared  to  supply  articles  of  jewellery  to 

such  persons. 

7.  Conspiracy  to  Commit  Crime. 

Statement  of  Offence. 
Conspiracy  to  incite  women  to  procure  their  own  miscarriage. 

Particulars  of  Offence. 

A.B.   and  CD.  on  divers  days  between  the  day  of 

and  the  day  of  ,  in  the  county  of 

,   conspired  together  and  with  other  persons  unknown  to 

incite  women  being  with  child  to  administer  to  themselves  noxious  things 

with  intent  to  procure  their  own  miscarriage. 

»  This  form  is  taken  from  the  rules  of  March,  191P.  The  criginal  form  was  annulled. 
probably  lerause  it  nssipned  an  exact  date  for  the  commencement  of  the  conspiracy, 
and  also  limited  the  means  to  he  employed  to 'carry  out  the  conspiracy  to  a  single 
adTcrtieemfnt  in  one  particular  paper. 
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8.  Cruelty  to  Children. 

Statement  of  Offence. 
Cruelty  to  a  child,  contrary  to  section  12  of  the  Children  Act,  1908. 

Pakticulars  of  Offence. 
A.B.,    between   the  day   of  and   the 

day  of  ,  in  the  county  of  ,  being  a  person  over 

the  age  of  sixteen  years  having  the  custody,  charge,  or  care  of  CD.,  a  child, 
ill-treated  or  neglected  the  said  child,  or  caused  or  procured  the  said  child 
to  be  ill-treated  or  neglected  in  a  manner  likely  to  cause  the  said  child 
unnecessary  suffering  or  injury  to  its  health. 

9.  Embezzlement. 

Statement  of  Offence. 
B.  feloniously  embezzled  £20,  money  received  by  him  for  and  on 
account  of  his  master  D.,  contrary  to  section  17  of  the  Larceny  Act,  1916. 

Particulars  of  Offence.  ' 

On  the  day  of  ,  in  the  county  of 

B.,  being  then  a  clerk  in  the  employ  of  D.,  was  directed  by  D.  to  call  upon 
N.  and  obtain  payment  of  a  sum  of  £20  which  N.  then  owed  to  D.  N. 
paid  this  sum  to  B.,  but  B.  never  handed  over  any  portion  of  it  to  D. 

10.  False  Pretences. 

Statement  of  Offence. 
Obtaining  goods  by  false  pretences,  contrary  to  section  32  of  the 
Larceny  Act,  1916. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  with  intent  to  defraud,  obtained  from  S.P.  five  yards  of 
cloth  by  falsely  pretending  that  he,  the  said  A.B.,  was  a  servant  to  J.S., 
and  that  he,  the  said  A.B.,  had  then  been  sent  by  the  said  J.S.,  to  S.P. 
for  the  said  cloth,  and  that  he,  the  said  A.B.,  was  then  authorised  by  the 
said  J.S.  to  receive  the  said  cloth  on  behalf  of  the  said  J.S. 


11.  Falsification  of  Accounts. 

Statement  of  Offence. 
First  Count. 
Falsification  of  accounts,  contrary  to  section  1   of  Falsification  of 
Accounts  Act,  1875. 
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Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  tlie  county  of 

,  being  clerk  or  servant  to  CD.,  with  intent  to  defraud,  made 

or  concurred  in  making  a  false  entry  in  a  cash  book  belonging  to  the  said 

CD.,  his  employer,  purporting  to  show  that  on  the  said  day  £100  had 

been  paid  to  L.M. 

Statement  of  Offence. 
Second  Count. 
Same  as  first  count. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  coimty  of 

,  being  clerk  or  servant  to  CD.,  with  intent  to  defraud, 

omitted  or  concurred  in  omitting  from  or  in  a  cash  book  belonging  to  the 

said  CD.,  his  employer,  a  material  particular,  that  is  to  say,  the  receipt  on 

the  said  day  of  £50  from  H.S. 

12.  Forgery. 

Statement  of  Offence. 
First  Count. 
Forgery,  contrary  to  section  2  (1)  (a)  of  the  Forgery  Act,  1913. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  with  intent  to  defraud,  forged  a  certain  will  purporting  to 
be  the  will  of  CD. 

Statement  of  Offence. 
Second  Count. 
Uttering  forged  document,  contrary  to  section  6  (1)  (2)  of  the  Forgery 
Act,  1913. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  uttered  a  certain  forged  will  purporting  to  be  the  will  of 
CD.,  knowing  the  same  to  be  forged  and  with  intent  to  defraud. 

13.  Fraudulent  Conversion. 

Statement  of  Offence. 
First  Count. 
Fraudulent  conversion  of  property,  contrary  to  section  20  (1)  (iv.)  (a) 
of  Larceny  Act,  1916. 
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Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  fraudulently  converted  to  his  own  use  and  benefit  certain 
property,  that  is  to  say,  £100  entrusted  to  him  by  H.S.,  in  order  that  he, 
the  said  A.B.,  might  retain  the  same  in  safe  custody. 

Statement  of  Offence. 
Second  Count. 
Fraudulent  conversion  of  property,  contrary  to  section  20  (1)  (iv.)  (6) 
of  Larceny  Act,  1916. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  fraudulently  converted  to  his  own  use  and  benefit  certain 
property,  that  is  to  say,  the  sum  of  £200  received  by  him  for  and  on  account 
of  L.M. 


ii.  Larceny  and  Receiving.^ 

Statement  of  Offence. 
First  Count. 
Larceny. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  stole  a  bag,  the  property  of  CD. 

Statement  op  Offence. 
Second  Count. 
Receiving  stolen  goods  contrary  to  section  33  of  the  Larceny  Act, 
1916. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  did  receive  a  bag,  the  property  of  CD.,  knowing  the  same 
to  have  been  stolen. 

A.B.  has  been  previously  convicted  of  felony,  to  wit,  burglary,  on  the 
day  of  at  the  Assizes  held  at  Reading. 


*  This  form  is  taken  from  the  rules  of  March,  1916.  The  original  form  was  annuUed 
because  the  allegation  of  the  previous  conviction  was  contained  in  the  first  count  of 
the  indictment,  and  might  therefore  be  read  to  the  jury  at  the  commencement  of  the 
trial. 
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15.  Larceny  by  Clerk  or  Servant. 

Statement  of  Offence. 
Larceny,  contrary  to  section  17  of  the  Larceny  Act,  1916. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  being  clerk  or  servant  to  M.N.,  stole  from  the  said  M.N. 
ten  yards  of  cloth. 

16.  Libel.i 

Statement  of  Offence. 
Libel. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  1916,  in  the  county 

of  ,  published  a  defamatory  libel  concerning  W.Y.,  in  the 

form  of  a  letter  addressed  to  J.B.,  which  said  letter  contained  the  foUo'sving 
defamatory  matters  concerning  the  said  W.  Y. : — 

1.  Do  you  know  that  about  the  year  1886  your  friend  W.Y.  was  in 
the  employ  of  L.  and  J.,  and  that  his  accounts  were  found  to  be  all  wrong  ? 
(meaning  thereby  that  W.  Y.  was  guilty  of  acts  of  dishonesty  and  falsifica- 
tion of  accounts  whilst  he  was  in  the  employ  of  L.  and  J.). 

2.  As  soon  as  his  defalcations  were  discovered  and  a  warrant  was 
applied  for,  he  fled  to  Rio  (meaning  thereby  that  the  said  W.Y.  was  a 
fugitive  from  justice). 

3.  Some  time  after  this  he  appears  to  have  returned  to  England,  for 
he  was  found  to  be  keeping  a  disorderly  house  in  the  East  End  of  London 
(meaning  thereby  that  the  said  W.Y.  had  committed  the  criminal  offence 
of  keeping  a  disorderly  house). 

16a.    Plea  of  Justification  of  A.B.  in  Answer  to  the  Indictment 
against  him  for  LibeL 

A.B.  says  he  is  not  guilty,  and  for  a  further  plea  he  says  that  all  the 
defamatory  matters  alleged  in  the  indictment  are  true. 

Particulars. 

1.  On  the  day  of  ,  1886,  W.Y.  received 
the  sum  of  £2  8s.  6d.  from  T.S.,  and  on  the  day  of  , 
1886,  W.  Y.  received  the  sum  of  £1,100  from  C.F.  and  the  sum  of  £500  from 
WD.  on  behalf  of  his  employers,  L.  and  J.,  which  he  fraudulently  omitted 
to  r-nter  in  their  books  or  to  account  for  in  any  way. 

2.  On  the  day  of  ,  1886,  soon  after  W.  Y.'s 
defalcations  were  discovered  and  a  warrant  was  applied  for  against  him 

'   Note  thnt  the  libellous  words  must  be  set  out  in  the  indictment. 
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upon  charges  of  embezzling  his  employers'  money  and  falsifying  their 
books,  W.Y.  left  England  on  a  ship  called  the  "  Eagle  "  bound  for  Eio  de 
Janeiro. 

3.  On  the  19th  September  and  on  other  days  in  the  year  1911  W.Y. 
kept  a  house  at  Street,  Mile  End,  for  the  purpose  of  betting, 

contrary  to  the  Betting  Act,  1853. 

And  A.B.  says  it  was  for  the  public  benefit  that  the  defamatory 
matters  charged  in  the  said  indictment  should  be  published  by  reason  of 
the  fact  that  W.  Y.  was  at  the  time  of  the  publication  thereof  a  candidate 
for  the  public  office  of  councillor  of  the  borough  of 


16b.  Replication  to  the  Plea  of  Justification  of  A.B. 

H.S.,  clerk  of  assize,  joins  issue  on  behalf  of  our  Lord  the  King. 


17.  Malicious  Damage. 

Statement  of  Offence. 
First  Count. 
Offence  under  section  3.5  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  displaced  a  sleeper  belonging  to  the  Great  AVestern  Railway 
with  intent  to  obstruct,  upset,  overthrow,  injure  or  destroy  any  engine, 
tender,  carriage  or  truck  using  the  said  railway. 

Statement  of  Offence, 
Second  Count. 
Obstructing  railway,  contrary  to  section  36  of  the  Malicious  Damage 
Act,  1861. 


Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  by  unlawfully  displacing  a  sleeper  belonging  to  the  Great 
Western  Railway  did  obstruct  or  cause  to  be  obstructed  an  engine  or 
carriage  using  the  said  railway. 


18.  Malicious  Damage  to  Trees. 

Statement  of  Offence. 
Damaging  trees,  contrary  to  section  22  of  the  Malicious  Damage  Act, 
1861. 
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Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  maliciously  damaged  an  oak  tree  there  growing. 
A.B.  has  been  twice  previously  convicted  of  an  offence  under  section  22 


of  the  Malicious  Damage  Act,  1861,  namely,  at 


dav  of 


dav  of 


and  at 


on  the 


on  the 


Manslaughter. 


19.  Manslaughter. 

Statement  of  Offence. 


Particulars  of  Offence. 
A.B.,  on  the  day  of 

,  unlawfully  killed  J.S. 


in  the  county  of 


Murder. 


20.  Murder.^ 

Statement  of  Offence. 


Particulars  of  Offence. 
A.B.,  on  the  day  of 

,  murdered  J.S. 


in  the  county  of 


21.  Murder,  Accessory  after  the  Fact  to.^ 

Statement  of  Offence. 
Accessory  after  the  fact  to  murder. 

Particulars  of  Offence. 
A.B.,  well  knowing  that  H.C.  had  murdered  C.C.,  did  on  the 
day  of  and   on   other   days   thereafter,   in   the   county   of 

,  receive,  comfort,  harbour,  assist  and  maintain  the  said 


22.  Obscene  Libel. 
Statement  of  Offence. 
First  Count. 
Publishing  obscene  libel. 


malice  aforethought")  are  no  longer  necessary  (R.  4  (3)), 
e  foiiii. 


^  Tcf-hnical  words  (e.g., 
an!  are  omitted  in  the  ab' 

*  This  form  is  taken  from  the  rules  of  March  18th,  1916.  The  original  form  was 
annulle<l.  l^ecause  it  appeared  to  impose  upon  the  prosecution  the  burden  of  proving 
that  a  prisoner  who  is  charged  with  being  an  accessory  after  the  fact  to  a  murder 
knew  precisely  when  and  w'ler.;  the  tnurder  was  committed. 
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Particulars  of  Offence. 
E.M.,  on  the  day  of  ,  in  the  county  of 

,  sold,  uttered  and  published,  and  caused  or  procured  to  be 
sold,  uttered  and  published,  an  obscene  libel  the  particulars  of  which  are 
deposited  with  this  indictment. 

[Particulars  to  specify  pages  and  lines  complained  of  where  necessary, 
as  in  a  book.] 

Statement  of  Offence. 
Second  Count. 
Procuring  obscene  libel  [or  thing]  with  intent  to  sell  or  publish. 

Particulars  of  Offence. 
E.M.,  on  the  day  of  ,  in  the  county  of 

,  procured  an  obscene  libel  [or  thing],  the  particulars  of  which 
are  deposited  with  this  indictment,  with  intent  to  sell,  utter  or  publish 
such  obscene  libel  [or  thing]. 

23.  Obstructing  a  Coroner. 

Statement  of  Offence. 
Obstructing  coroner  in  the  execution  of  his  duty. 
(Common  law  misdemeanour.) 

Particulars  of  Offence. 
A.B.  and  G.C.,  on  the  day  of  ,  in  the 

county  of  ,  intending  to  preyent  the  coroner  of 

from  holding  an  inquest  in  the  execution  of  his  duty  upon  view  of  the  dead 
body  of  S.C.,  who  died  a  yiolent  or  an  unnatural  death  or  a  sudden  death 
of  which  the  cause  was  unknown,  or  intending  to  obstruct  the  said  coroner 
in  the  holding  of  such  inquest,  did  bury  the  said  dead  body  in  a  certain 
place  called  Hampstead  Heath. 

24.  Obtaining  Credit  by  Fraud. 

Statement  of  Offence. 
A.,  in  incurring  a  debt,  obtained  credit  by  means  of  fraud,  contrary 
to  section  13  of  the  Debtors  Act,  1869. 

Particulars  of  Offence. 
On  the  day  of  ,  in  the  county  of 

A.,  being  then  insolvent,  fraudulently  induced  31.  to  sell  him  a  diamond 
ring  for  £50  and  to  hand  the  ring  over  to  him  without  receiving  any  part 
of  the  price,  by  falsely  pretending  that  he  was  the  son  of  Sir  X.  Y. 

52 — 2 
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25.  Perjury. 

Statement  of  Offence. 
Perjury,  contrary  to  section  (1)  (i)  of  the  Perjury  Act,  1911. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  being  a  witness  upon  the  trial  of  an  action  in  the  Chancery 
Division  of  the  High  Court  of  Justice  in  England,  in  which  one,  , 

was  plaintiff,  and  one,  ,  was  defendant,  knowingly  falsely 

swore  that  he  saw  one,  M.N.,  in  the  street  called  the  Strand,  London,  on 
the  day  of 


26.  Rape. 

Statement  of  Offence. 


Rape. 


Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  had  carnal  knowledge  of  E.F.  without  her  consent. 

27.  Robbery  with  Yiolence. 

Statement  of  Offence. 
Robbery  with  violence,  contrary  to  section  23  of  the  Larceny  Act, 


1916. 


Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  robbed  CD.  of  a  watch,  and  at  the  time  of  or  immediately 
before  or  immediately  after  such  robberv  did  use  personal  violence  to  the 
said  CD. 


28.  Threatening  Letter. 

Statement  of  Offence. 
Sending  threatening  letter,  contrary  to  section  29  of  the  Larcenv  Act, 


1916. 


Particulars  of  OFFExr-E. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  sent,  delivered  or  uttered  to  or  caused  to  be  received 
by  CD.,  a  letter  accu.sing  or  threatening  to  accuse  the  said  CD.  of  an 
infamous  crime  with  intent  to  extort  money  from  the  said  CD. 
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29.  Treason. 1 

Statement  of  Offence. 
C.  committed  treason  by  adhering  to  the  King's  enemies  elsewhere 
than  in  the  King's  realm,  to  wit,  in  the  Empire  of  Germany,  contrary  to 
the  Treason  Act,  1351  (25  Edw.  III.,  stat.  5,  c.  2). 

Particulars  of  Offence. 
On  the  day  of  ,  in  the  county  of 

C,  being  then  a  British  subject,  and  whilst  an  open  and  public  war  was 
being  carried  on  by  the  German  Emperor  and  his  subjects  against  our 
Lord  the  King  and  his  subjects,  then  traitorously  contriving  and  intending 
to  aid  and  assist  the  said  enemies  of  our  Lord  the  King  against  our  Lord 
the  King  and  his  subjects,  did  traitorously  adhere  to  and  aid  and  comfort 
the  said  enemies  in  parts  beyond  the  seas  without  this  realm  of  England, 
to  wit,  in  the  Empire  of  Germany. 

{Here  set  out  the  overt  acts  alleged.] 

30.  Uttering. 

Statement  of  Offence. 
Uttering  counterfeit  coin,  contrary  to  section  9  of  the  Coinage  Offences 
Act,  186L 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  at  the  public  house 

called  "  The  Red  Lion,"  in  the  county  of  ,  uttered  a  counter- 

feit half-crown,  knowing  the  same  to  be  counterfeit. 


31.  Uttering. 

Statement  of  Offence. 
Uttering    counterfeit   coin,  contrary  to  section  12  of  the  Coinage 
Offences  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  at  a  public-house 

called  "  The  Red  Lion,"  in  the  county  of  ,  uttered  a  counter- 

feit sovereign,  knowing  the  same  to  be  counterfeit. 

A.B.  has  been  previously  convicted  of  a  misdemeanour  under  section  9 
of  the  Coinage  Offences  Act,  iSGl,  on  the  day  of 

at 


^  This  precedent  is  framed  on  the  indictment  in  the  case  of  B.  v.  Casement,  [1917] 
1  K.  B.  98. 
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32.  Wounding.^ 

Statement  of  Offence. 
First  Count. 
Woundinu  with  intent,  contrary  to  section  18  of  the  Offences  against 
the  Person  Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  wounded  CD.,  with  intent  to  do  him  grievous  bodily  harm, 
or-  to  maim,  disfigure  or  disable  him,  or  to  resist  the  lawful  apprehension 
of  him  the  said  A.B. 

Statement  of  Offence. 
Second  Count. 
Wounding,  contrary  to  section  20  of  the  Offences  against  the  Person 
Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county  of 

,  maliciously  wounded  CD. 


^  Charges  alleging  in  the  alternative  that  the  same  criminal  act  was  done  with 
different  intents  may  now  be  included  in  the  same  count  of  the  indictment. 
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A. 

ABATEMENT 

of  action  by  death,  1393—1395,  1398 
price  on  sale  of  land,  1171,  1172 
private  nuisance,  499,  507,  966 
public  nuisance,  508,  n.,  966,  967 

ABDUCTION 

of  girl  under  sixteen,  220 

mistake  as  to  age,  no  defence,  1 18,  220 
eighteen,  221 
woman  entitled  to  property,  221 

ABORTION,  224,  225,  281 

ABSCONDING   DEBTOR,  378,  474,  1191 

ABSOLUTE   PRIVILEGE,  531 

ABUSE 

of  legal  process,  206—208,  734,  782 
official  authority,  187,  188 

ACCEPTANCE 

of  bill  of  exchange,  812—814 

by  agent,  822,  823 

partner,  823,  859 
for  honour,  825 
contract  by  letter,  682 
goods  delivered,  710,  711,  802 
offer,  682—687 
estoppel  hy,  821,  837 

ACCEPTOR 

primarily  liable  on  bill  of  exchange,  821 

accommodation  bill,  822 
is  not  discharged  by  non -presentment  of  bill,  825 
does  not  need  notice  of  dishonour,  826 

cannot  set  up  previous  or  contemporaneous  agreement  varying 
his  acceptance,  837 

ACCESSORY 

before  and  after  the  fact  to  felony,  128,  135,  1355,  1356 

married  woman  as,  135,  1355 

precedents  of  indictments  against,  1468,  1469,  1476 

ACCIDENT, 

defined,  938—941,  945,  946 
injury  by,  869—874 

assurance  against,  937 — 943 
notice  of,  869,  870,  1043,  n.,  1344,  1347 
as  a  defence  to  assault  and  battery,  317 
homicide,  302 
negligence,  496 
trespass  to  the  person,  472 
inquiry  into  cause  of,  1043 

ACCOMPLICE, 

evidence  of,  should  be  corroborated.  383,  1099,  1100 
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ACCORD   AND   SATISFACTION,  703,  704 

ACCOUNT, 

action  of,  1209,  1210 

between  solicitor  and  client,  1456 
claim  for.  1100,  1167 
falsifying  and  surcharging,  1210 
how  taken,  1210 

precedent  of  indorsement  of  writ,  1210 
settled.  948,  1307 
summary  application  for,  1199,  1209 

ACCOUNT  STATED,  691 

ACKNOWLEDGMENT 

may  revive  statute-barred  debt, 

in  actions  to  recover  land  or  rent,  1134 
mortgaged  premises,  1135 
on  specialty,  1140 — 1143 

simple  contract,  1140 — 1143 

ACT   OF   BANKRUPTCY,  781,  1401,  1402 

ACT   OF   COD, 

defined,  044 

as  a  defence  to  an  action  of  tort,  496,  512 

contract  (carriage  of  goods),  644,  915 
(insurance),  938 
ACT   OF  OWNERSHIP, 

evidence  as  to,  when  admissible,  1088 

ACT  OF  PARLIAMENT.     See  Statute. 

ACT   OF  STATE,  418,  532,  1427 

ACTION, 

abatement  of,  by  death,  1393—1395,  1398 

considerations  before  commencing,  1129 — 1133 

consolidation  of  actions,  1220 

defined,  1186 

discontinuance  of,  1234,  1235 

forms  of,  now  abolished,  1254 

joinder  of  causes  of.  1145—1148,  1258—1260,  1397 

limitation  of,  1133—1143 

no  second  action,  1208,  1220,  1323,  1324 

novcltv  of  action  of  tort,  no  objection,  426 

parties  to  an,  440,  1143—1145,  1256—1258 

penal,  952—954 

real,  personal  or  mixed,  38,  440,  1254 

trial  of  an,  1272—1280 

in  the  County  Court,  1337—1350 

ACTION   ON   THE  CASE,  55,  960 

ADEQUACY 

of  consideration,  court  will  not  inquire  into,  690 

AD.JECTIVE   LAW, 
defined,  9.59 
value  of,  9.59 

often  effects  change  in  substantive  law,  960 
distinguished  from  substantive  law,  1121) 

ADIUDICATION   ORDER,  14<'3 

ADMINISTRATION, 

letters  of,  1392,  1393 

of  justice,  offences  against,  193 — 210 

ADMINISTRATOR,  1391—1398.     .See  Execctor. 
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ADMIRALTY, 

ancient  Court  of,  1016,  1017 
Division  of  High  Court,  1016—1019 
County  Court  jurisdiction  in,  72,  1032 

ADMISSIONS,  !i 

formal,  " 

may  not  be  made  in  criminal  proceedings,  1103 

on  the  pleadings,  1108,  1223,  1247 

in  answer  to  interrogatories,  1108,  1236,  1245 

by  party's  solicitor  or  counsel,  1108,  1442,  1448 
induced  by  threats,  1275 
infant  not  bound  by,  1367,  1377 
informal,  1108 

by  agent  may  bind  principal,  1108 
judgment  on,  1224 

made  before  action  should  not  be  pleaded,|1217 
may  be  withdrawn,  1224 
"  without  prejudice,"  1108 

ADULT,  1050 

ADULTERY, 

agency  of  wife  determined  by,  1362 

ADVERTISEMENTS,  229,  230,  685,  6S6 

ADVICE   ON   EVIDENCE,  1248,  1249 

AFFIDAVIT, 

cross-examination  of  deponent,  1250  .  , 

evidence  on,  1250  ;i 

in  answer  to  interrogatories,  1245  \ 

further  and  better,  1246 
of  documents,  1239—1243 

form  of,  precedent,  1240,  1241 

to  what  extent  conclusive,]^1242 
perjury  in  an,  196 
under  Order  XIV.,  1206 

AFFILIATION  ORDER,  986,  1040,  1099 

AFFIRMATION,  196,  1094 

AFFRAY,  169 

AFFREIGHTMENT,  910 

AGENT, 

admissions  by,  1108 
auctioneer,  713,  853 
authority  of,  determination  of,  855,  1362,  1364,  1365,  1388 

extension  of,  844—846 

implied  warranty  of,  850,  851 

revocation  of,  848 

to  execute  deed,  841 

sign  bill  of  exchange,  822,  823,  1420 
banker,  413,  828,  829 
barrister,  854,  1275,  1442 
bribery  of,  365,  733,  734,  849 
broker,  714,  851,  853 
classes  of,  845,  852—854 
commission  of,  848,  1215 

compromise  of  action  by  barrister  or  solicitor,  413,  854,  1442,  144  1 
contracts  by,  722,  844 — 852 
creation  of  agency,  841 
crimes  by,  129,  130,  363,  1416 
del  credere,  703,  851,  853 
factor,  362,  852 
fraud  by,  722,  924 
fraud\ilent  misrepresentation  by,  362 — 364 
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AGENT— <-o/i/inwed. 
general,  845 

holding  out  another  as,  841 
infant  cannot  act  as,  840,  1367 
kinds  of  agents,  845,  852—854 
knowledge  of.  in  contract  of  assurance,  924 — 926 
liability  of,  to  principal,  847 

personally,  .363,  722,  851 
married  woman,  84tX  841,  1360—1365 
necessity,  agent  of,  841 
notice  to,  844 
particular,  845 
partner,  823,  855 
quantum  meruit,  848,  1215,  1420 
ratification  of  act  of,  842 — 844 
secret  profits  by,  848,  849 
signature  of,  to  memorandum  under  Statute  of  Frauds  and  Sale 

of  Goods  Act,  699,  713 
solicitor,  413,  854,  1448 
torts  by,  490,  555,  722,  1417 

S/e  Master  and  SERyAXT,  Prixcipal  axd  Agext,  Part- 

KERSHIP. 

AGGRAVATED   ASSAULT,  323 

AGGRAVATED   LARCENY,  331,  337,  356—358 

AGGRAVATION 

of  damages,  I3I7— 1322 

AGISTMENT,  28 

AGREEMENT.  '  See  Contract,  Illegal  Contracts,  Lease. 
distinguished  from  contract,  33,  34 
for  a  lease,  877,  1256 

separation,  733,  1365 
jurisdiction  of  County  Court  extended  by,  1(»32 
meaning  of,  within  the  Statute  of  Frauds,  697 — 709 
not  to  be  performed  within  a  j-ear,  708,  709 
subsequent,  varying  written  contract,  695,  696 
upon  consideration  of  marriage,  704 

AGRICULTURAL  CUSTOMS,  81,  82 

AGRICULTURAL  HOLDINGS, 

improvements  upon,  905,  906 

claims  for  compensation  for,  883,  884 
distress,  890,  893 
regulations  as  to  fixtures,  904 — 906 

AIR, 

right  to  enjoy,  free  from  noxious  smells,  11,  240,  596 
no  right  to  access  of,  11,  407,  596 

ALIEN, 

action  in  England,  can  bring,  1434 
allegiance,  when  owed  by.  143,  1433 
bankrupt,  can  be  made,  1400,  1401 
Borstal  treatment  not,  as  a  rule,  selected  for,  1108 
contracts  by,  663,  1434,  1435 
exclusion  of,  1433 
expulsion  of,  1 1 18 
foreign  comi)anv,  1415,  1432 
Kf  yoreign,  1428,  1432 
liability  of,  for  tort.  14.33 
naturalisation  of.  1429 
solicitor,  cannot  be  a,  1444 

tried  hero  for  crimes  committed  in  England,  136,  1433 
but  not  for  crimes  committed  abroad,  137,  1045 
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ALIEN   ENEMY, 

cannot  sue  here  during  war,  but  can  defend,  663 
trading  with,  illegal,  U3-4 
corporation  may  be,  1434 
killing,  266,  1434 

ALIMONY,  1019,  1042,  1363 

ALLEC4IANCE,  142,  143,  1428,  1432 

ALTERATION 

of  written  contract,  680,  713,  762,  763 
negotiable  instrument,  696,  833,  835,  836 

AMBASSADOR, 

children  of,  bom  in  England  not  British  subjects,  142S 
criminal  liability  of,  137,  1432 
civil  liability  of,  1432 

AMBIGUITY 

in  a  statute,  70,  71 

document,  1103 
may  be  explained  by  oral  evidence,  696 

AMENDMENT 

of  indorsement  on  writ,  1204,  1220,  1276 
pleadings,  1220,  1276 

ANCIENT  LIGHTS,  571.     <See  Easemext. 

ANIMALS, 

cruelty  to,  234—238 

damage  feasant,  451,  967 

larceny  of,  22,  340—342 

liability  of  owner  for  injury  caused  by,  460,  509,  510,  1040 

straying  animals,  253,  486 

trespass  by,  451,  460,  509 

wild,  ownership  of,  when  killed,  22,  235,  340 — 342 

ANSWERS   TO   INTERROGATORIES,  1245—1247 
master  must  inquire  of  servants,  1246,  1247 
objections  to  answer,  1246 
further  and  better,  1246 
admissions  in,  1108,  1236,  1245 

APOLOGY,  525,  960 

APPEAL, 

fresh  evidence  on,  997,  1127,  1334 

from  arbitrator  under  Workmen's  Compensation  Act,  1350 

coroner,  996 

County  Court,  1013,  1020,  1034,  1342—1344 

Court  of  Appeal,  1011,  1013,  1021,  1335,  1350 
Criminal  Appeal,  999 

Pettv  Sessions,  988,  991,  996,  1013,  1019,  1053 
Quarter  Sessions,  992,  996,  1013 
Railway  and  Canal  Commission,  1020,  1026 

district  registrar,  1007 

Divisional  Court,  1013 

Ecclesiastical  Courts,  1022 

High  Court  of  Justice,  1020,  1330 

judge  in  bankruptcy,  1011 

at  Chambers,'  1013,  1020 
nisi  prills,  1020 

Liverpool  Court  of  Passage,  1013,  1020 

master,  1006 

Mayor's  Court,  London,  1013,  1036 

official  referee,  1007 

Palatine  Courts,  1020,  1024 

registrar  in  bankruptcv,  1011 

University  Court,  Oxford,  1013 
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APPEAL— coH/i/n/ erf. 

grounds  for  new  trial,  12S9,  1331—1334 
Lords  of.  1019 
notice  of.  1331 
time  for,  1331 

APPEAL,   COURT   OF,  1019,  102(»,  1330—1334 
appeal  from,  1021 

decision  of,  binding  on  all  inferior  Courts,  6S 
judges  of.  1019 
jurisdiction  of,  1020 
powers  of,  1289,  1330,  1331 
See  Criminal  Appeal. 

APPEARANCE, 

by  person  not  named  on  writ,  1258,  12G3 
default  of,  1192,  1193,  1263 

at  trial,  1272 
bow  entered,  1191 
memorandum  of,  1191 

APPRENTICE,  738,  865,  1375 

APPROPRIATION 

of  goods  in  reference  to  contract  of  sale,  797,  798 
lost  goods  may  amount  to  larceny,  353 — 355 

APPROPRIATION   Ol'   PAYMENTS,  752—755 

ARBITRATION,  871,  969,  970,  1344—1350 
evidence  in  an,  1080,  n. 
award,  969,  970 

arbitrator  not  liable  for  negligence,  420 
perjury  in  an,  197 
may  be  a  condition  precedent  to  bringing  an  action,  1132 

ARRAIGNMENT,  1071 

ARREST 

by  justice  of  the  peace,  482,  483 
police  constable,  480,  481 

outer  door  may  be  broken  open,  171 
resisting,  liabifity  if  death  ensues,  286,  298 
private  person,  478—480 
malicious,  action  for,  474,  475 
obstructing,  170 
of  absconding  debtor,  474.  1191 
warrant  for,  476,  477,  1048 

ARRE&T   OF  JUDGMENT, 
motion  in,  983,  1122 

ARSON,  397—399 

death,  when  punishable  with,  397 

malice  necessary,  398 

of  churches;  chapels,  and  dwelling-houses,  etc.,  397,  398 
crops  of  haj',  grass,  com,  or  vegetable  produce,  400 
goods  or  other  material  in  a  building,  399 
King's  ships  of  war,  dockyards,  stores,  etc.,  397 
stacks  of  hay,  com,  straw,  or  vegetable  produce,  400 
weeds,  coppice,  lieath,  gorse,  or  fern,  400 

precedent  of  indictment  for,  1468 

summarj-  jurisdiction  of  justices  to  tiy,  1050 

ARTICLES 

of  as.sociation,  1412 
partnersliij),  858 

ARTIFICIAL  WATERCOURSE,  593,  594 

ASPORTATION,  355,  356 


INDEX.  1489 

ASSAULT, 

action  for,  470 

defences  to,  472 
aggravated,  323 
conviction  for,  no  bar  to  subsequent  charge  of  manslaughter,  324, 

defences  to  prosecution  for,  317 — 320 

defined,  316,  471 

indecent,  329,  330,  1051,  1091 

occasioning  actual  bodily  harm,  322 

statutory,  320—322 

summary  jurisdiction  in  cases  of,  323—325,  1041,  1049,  1051 

with  intent  to  cause  grievous  bodily  harm,  etc.,  320 

commit  a  felonv.  322 

rob,  321,  334 

ASSESSOES,  1253,  1272 

ASSIGNMENT 

of  copyright,  606,  608 
patent'rights,  600,  601 
perjury,  197,  199 

ASSIGNMENT   OF   CONTRACT,  765— 789 
absolute  assignment,  775 — 778 
assignment  of  choses  in  action,  768 — 789 
assignee,  counterclaim  against,  788 
covenants  binding  on,  896 
defences  against,  787,  788 
rights  in  equity,  786,  787 
attornment  unnecessary,  786  "  ' 

bankruptcy,  act  of,  may  constitute,  781 

bills  of  exchange,  etc.,  transfer  of,  771,  775,  809,  818,  823,  829 
champert}',  782  I 

charge  is  not  necessarily,  775 
choses  in  action,  765 — 768 

assignment  of,  at  common  law,  768—772 
in  equity,  772,  773 
under  law  merchant,  769,  771,  775 
by  statute,  769,  771,  773—775 
the  Crown,  769 
equitable,  766,  767 
legal,  779,  780 

'meaning  of,  original,  765,  766 
present,  767,  768 

and  negotiable  instruments,  differences  between,  769 771 

809 
common  law,  at,  768 — 772 
completion  of  title  under,  784,  785 
contracts  involving  personal  skill,  etc.,  780 
counterclaims  available  against  assignee,  787,  788 
covenant  against  breach  of,  443,  895 

damages,  unliquidated,  probably  not  assignable,  779,  780 
debt,  assignable  by  statute,  779 
not  due,  not  assignable,  781 
and  "  rejiuted  ownership  "  clause,  784 
debtor  bound  by,  785 

payment  by,  786 
defences  available  against  assignee,  787 
ecjuitable  assignment,  769 — 775  passim 

since  Judicature  Act,  788,  789 
equities,  is  subject  to,  775 — 788 
expectancy,  assignment  of,  772 
form  of,  775,  776 

irrevocable,  is  generally,  785,  786  . 
Judicature  Act",  1873,  effect  of,  773—775,  786 
law  merchant  as  to,  769,  771 
legal  choses  in  action,  what  are,  779,  780 
maintenance,  780,  782 
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ASSIGNMENT  OF  CO'STRACT-<ontinutd. 
mortgage  as  assigiiincnt,  778 

pendente  life,  782 
notice  of,  773,  775,  777,  782—785,  1130,  121-4 

omission  to  give,  784 
novation,  before  Judicature  Act,  771,  772 
order  to  pay  may  be,  777 
parties  to  action  on  contract,  765,  789 
payment  to  assianor  after,  784 

by  debtor,  786 
personal  skill,  contracts  involving,  780 
public  policy,  as  affecting,  782 
revocation  of,  786 
rights  after,  785—788 

of  action  on,  766,  767 
seal,  ■wTiting  under,  not  necessary,  777 
set  off,  available  against  assignee,  775,  787,  788 
solicitor  and  client,  as  between,  782 
statutorv'  provisions  as  to,  769 — 771,  773 — 775 
third  party  cannot  sue  on  contract  for  his  benefit,  789 
undefined  portion  of  debt  not  assignable,  781 
unliq'iidated  damages  probably  not  assignable,  779,  780 
verbal  notice  sufficient  in  equitable,  774,  775 
writing  necessary  for,  773 — 775,  777,  778 

ASSIZES,  972,  992,  993 

ASSURANCE,  920,  946 

accident  insurance,  921,  937 — 943 

not  an  indemnity,  937 

what  is  an,  938,^939,  944,  945 
act  of  God,  938 
agent,  knowledge  of,  925,  926 
assignment  of  fire  policy,  929 
life  policy,  927 
burglary  insurance,  945,  946 
charging  life  policy,  927 
conditions  of  accident  policy,  942,  943 
fire  policy,  929,  930 
life  policy,  926,  927 
contract  of,  definition,'^  920 
disablement,  937 

disclosure  in  contracts  of,  723,  925,  926,  932,  941,  942 
emijloyers"  liabilitj'  insurance,  921,  943 — 945 

an  indemnity  only,  943 
fire  insurance,  921,  928—930 

an  indemnity  only,  928 
floating  policy,  934 
form  of  contract,  921,  922.  924,  931 
fraud,  924,  925,  932 
guarantee  insurance,  946 
insurable  interest,  what  is,  921—924,  929,  931 
kinds  of,  921 

liability  on  marine  policy,  935,  936 
life  insurance,  921,  922—927 
Lloyds  policy,  935 
loss",  what  is,'936,  937 
marine  insurance,  921,  930—937 

an  indemnity  only,  934 
mortgage  insurance,  946 
non-di.idosure  in,  723,  925,  926,  932,  941 
open  pf>iicv,  933 
P.  P.  I.  policy,  932 


premium. 
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return  of,  933 
policy  of,  920 
pro|K)sal  fonn,  926 
risk,  920 


INDEX.  1-191 


ASSrRA^CE—contitmed. 

"  slip  "  in  marine  insurance,  933 

subrogation,  930,  937 

suicide  is  not  an  accident,  939 

uberrima  fidei,  contract  is,  925,  928,  929,  932,  933,  941,  942 

underwriters,  931 

imvalued  policy,  933 

valued  policv,  933 

wager,  920,  921,  931 

warranties  in  marine  insurance,  935 

ATTACHMENT 

of  a  debtor,  1329,  1330 

for  not  answering  interrogatories,  1246 
contemiJt,  201—204,  1039 
debts,  1328 

ATTEMPT, 

conviction  for,  on  indictment  for  full  offence.  111 

defined,  110 

to  commit  a  crime,  110 — 112 

suicide,  112,282,309 

murder,  283.  305,  306 

ravish,  326,  329 

rob,  334 

ATTENDANCE 

of  witness  at  trial,  how  secured,  1056,  1249 

ATTORNEY,  1436,  1439.     See  SoLicrroB. 

ATTOEN^IENT,  786,  879 

AUCTIONEER, 

sale  by,  at  an  auction,  713,  714,  808 
might  sign  memorandum  under  Sale  of  Goods  Act,  713 
cannot  avail  himself  of  his  own  signature  when  he  is  a  plaintiff, 
714 
vary  contract  by  oral  statement,  713 
as  agent,  713,  853 
conversion  bj^,  469 

AUTHORITY 

of  agent,  how  terminated,  855,  1364,  1365,  1388 
bank  manager,  547,  548,  846 
banker,  413,  828,  829 

Court,  how  far  it  justifies  a  prima  facie  illegal  act,  481 
general  agent,  841,  845 
married  woman,  1360 — 1365 
partner,  856—859 

AUTREFOIS  ACQUIT   OR   CO.YF/Cr,  1072,  1073 

AVERAGE,  918 

AVERAGE   ADJUSTERS,  918 

AWARD 

of  arbitrator,  969,  970 

•'  AWAY-GOING  "   CROP,  82,  902 

B. 

BAIL, 

contract  to  indemnify,  is  illegal  as  against  public  policy,  1056 
power  of  justice  of  the  peace  to  accept,  1056 

coroner  to  accept,  1067,  n. 
private  i^erson  may  arrest  one  for  whom  he  has  become  bail,  478 

BAILIFF 

of  County  Court,  954,  1033,  1034,  1337 
distraint  by,  893,  894 
B.C.L. VOL.  II.  53 
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BAILMENT,  27.  28,  635—640 

bailee  can  sue  third  i>er9on.s  for  injury  to  the  goods,  636 

possession  of.  terminated  by  his  own  tortious  act,  636 
cannot  dispute  bailor's  title,  635 
defined,  27.  635 
different  classes  of,  27,  28,  636 

1.  for  exclusive  benefit  of  bailor,  636 — 638 
duty  of  bailee,  637 

liable  for  gross  negligence,  637 

2.  for  exclusive  benefit  of  bailee,  638 
dutv  of  bailee,  638 

3.  for  "benefit  of  both  parties,  638—640 
larceny  from  a  bailee,  344 

bv  a  bailee,  349,  350 
liability  of  carrier,  643—653 

innkeeper.  641,  642 
pawnee,  28,  639,  640 

BANK   MANAGER, 

authority  of,  to  order  arrest  and  prosecution  of  offender,  547,  548, 
846 

BANK  NOTE,  832,  833 
forgery  of,  391 

BANKER, 

general  lien  of,  judicially  noticed,  87 

action  against,  for  dishonouring  cheque,  413,  828 

duty  of.  828,  S29,  846 

paying  cheque  with  forged  indorsement,  828 

BANKERS'    BOOKS,  1242,  1243 

BANKRUPTCY, 

acts  of,  781,  1401,  1402 

adjudication  order,  1403 

ancient  London  Court  of,  9S0,  1010 

apjx;als,  1011 

composition  or  scheme  of  arrangement,  1403 

debts  provable  in,  437,  1405,  1406 

discharge,  1406,  1407 

effect  of,  on  agency,  855 

right  of  action  on  contract,  667,  759,  865,  1404,  1405, 
1407 
in  tort,  4.37,  443,  1407,  1408 
tenant's  interest  under  a  lease,  897.  898,  904 
false  charge  of,  actionable,  552 

fraudulent  preference  of  certain  creditors,  680,  734,  735 
judge  in,  1011 
jurisdiction  in, 

control  bv  Board  of  Trade,  1011,  1012,  1403,  1405 
C-:«untv  Court.  1011.  1032,  1400 
King's  Bench  Division,  1010—1012,  1400,  1401 
law  as  to,  historical  review  of,  980.  1399 

of,  object  of,  1399 
of  foreigner,  14(M>,  14(il 
infa-it,  1367,  1400 

married  woman,  trading  apart  from  her  husband,  1366,  1400 
offences  against  bankrui)tcy  law,  377—379,  1407,  1408,  1469 
official  receiver,  1012,  1402 
petition,  1401 

to  flic  maliiiously,  actionable,  552 
preference,  fraudulent,  680,  734 
public  examination  of  debtor,  1402 
receiving  order,  1402 
registrar  in,  1011 
secured  creditors,  lights  of,  1406 
statement  of  affairs,  1402,  1403 
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trustee  of  bankrupt's  estate,  1012,  1403 
action  by,  1405 

disclaimer  of  lease  by,  897,  904 
duties  of,  1405 
joinder  of  claims,  1405 
non-disclosure  by  debtor,  377,  1401,  1407 
reputed  ownership,  784,  1404 
what  proiDcrty  vests  in,  1404,  1405 

BAPTISM,  12 

BARRATRY,  246 

BARRISTER,  1439—1444 

admissions  by,  1108,  1442 
audience,  right  of,  1440 

authority  of,  to  make  binding  admissions,  1108,  1442 
compromise  action,  854,  1275,  1442 
may  be  revoked,  1441 
brief,  obligation  to  accept,  1441 

from  parliamentary  agents,  1441 
dock  defences,  1441 
calling  to  the  Bar  in  ancient  times,  1436 
nowadays,  1439,  1440 
women,  1439 
compromise  of  action  bj%  854,  1275,  1442 
disabilities  of,  1443 
dock  defences,  1441 
fees,  cannot  sue  for,  663,  1441 

over  £2,  receipt  for,  must  be  stamped,  752 
junior,  1438 

King's  Counsel  and  "  utter  barristers,"  1438,  1439 
non -contentious  business,  1441 
opinion  of,  64—66,  1241 

parliamentary  agents,  can  accept  brief  from,  1441 
partnership  not  permitted,  1440 
privileges  of,  532,  1440—1443 
professional  eti(iuette,  1441 
solicitor,  may  become  a,  1444,  1445 
women  can  now  be,  1439 

BASTARDY   PROCEEDINGS.     See  Affiliation  Order. 

BATTERY, 

what  amounts  to  a,  317,  472 
prosecution  for,  316 

defences  to,  317—320 
action  for,  472 

defences  to,  472 — 474 

BEGGING,  Etc.,  231 
BESTIALITY,  226 

BETTING 

with  infants,  1368,  1376 

BETTING-HOUSE,  246,  247 

BIGAMY,  215—219 

definition  of,  215 

case  for  the  prosecution,  215,  216 

defences,  seven  years'  absence,  217 

absence  for  less  than  seven  vears  with  bond  fide  belief 

of  death,  217 
dissolution  of  marriage  bv  decree  of  competent  Court, 
218 
committed  abroad  is  punishable  here,  137,  216 

53—2 
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BILL   OF   EXCHANGE,  810—827,  829,  832 
acceptance  of,  812 — 814 
acent,  signature  to  bill  bv,  822,  823 
atteration  of,  833,  835,  836 
assignment  of,  771,  775 
consideration,  past,  will  support,  810 
defences  to  actions  on,  833 — 837 
delivery  of,  809,  817—819 
disoharVe  of,  83f>.  837 
dishonour  of,  814,  815,  824,  825 
drawee  must  be  named  in,  812 
drawer,  liability  of,  821 

fictitious  or  non-existent  jjerson  as  paj-ee,  813,  814 
foreign  bill,  827 
form  of,  811 

fraud  vitiates  title,  816,  817 
holder  in  due  course,  814—816,  821—824 
indorsee,  820 

indorsement,  809,  819,  823,  824,  829 
indorser,  818—821,  826 
infant  not  bound  by,  1375 
inland  hill,  827 

interest  on,  when  recoverable,  1152 
loss  as  a  defence  to  action  on,  833,  834 
non-acceptance,  824 
non-pa vment,  824 

notice  of  dishonour,  819,  824—827,  1130,  1214 
jiayee,  813 

payment  as  a  defence  to  action  on,  834 
presentation  for  payment,  824,  827 
property  in,  passes  by  delivery,  809,  817 
protest,  835 

referee  in  case  of  need,  819,  820 

special  indorsement  of  claim  in  action  on,  818,  1202,  1205 
terms  of,  evidence  to  varv,  696 
transfer  of,  809,  818,  823" 

BILL   OF   LADING,  652,  912—916 

BILL   OF   SALE,  32,  461,  1216 

BIRTH,   CONCEALMENT   OF,  275,  307—309 

BLACK-LIST,  628 

BLASPHEMY,  213 

when  proaeeution  for,  must  be  commenced,  1046 

BOARD 

of  Agriculture  and  Fisheries,  93 

Education,  93,  94 

Trade,  93,  97,  1011,  1012,  1043,  1403,  1405 
Local  Government,  93 

BOARDING-HOUSE   KEEPER,  642 

BOND, 

bottomr>',  918,  919,  931,  1017 

defined,  675 

interest  on,  when  recoverable  as  damages,  1152,  1289 

marriage  brokage,  void,  733 

relief  against  forfeiture  of,  675 

right  to  sue  on,  may  be  barred  by  lapse  of  time.  680,  681,  1136, 

11.39 
will  work  an  estoppel,  677 

a  merger,  676 
with  condition,  675 

with  penalty  does  not  bind  infant,  1374 
T\rit  in  action  on,  may  be  specially  indorsed,  120? 
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BOROUGH 

Quarter  Sessions,  Court  of,  989,  990 

recorder  of,  976,  989 

Court  of  civil  jurisdiction,  976,  1035 

BOROUGH  COUNCIL,  96,  97,  99 

BOROUGH   ENGLISH,  77 

BORSTAL   INSTITUTION,  1117,  1118 

BOTTOMRY   BOND,  918,  919,  931,  1017 

BOUGHT   AND  SOLD   NOTES,  429,  7U 

BOYCOTTING,  265,  627  . 

BRAWLING,  214 

BREACH   OF   CONTRACT,  743—764 

actionable  without  proof  of  special  damage,  406,  412,  750 
amounting  to  a  tort,  429 

crime,  106,  313 
anticipator}'  breach,  749,  750 
defences  to  an  action  for,  751 — 764 

accord  and  satisfaction,  763,  764 

assignment  of  right  of  action,  762 

bankruptcy  of  defendant,  759,  760,  1405 

conduct  of  plaintiff,  760—763 

impossibility  of  performance,  755 — 757 

material  alteration,  713,  762,  763 

merger,  760 

non-fulfilment  of  a  condition  precedent,  744,  745.  758 

non-occurrence  of  a  condition  subsequent,  758,  759 

novation,  759,  772 

payment,  753 — 755,  764 

performance  bj'  defendant,  752 — 755 

release  under  seal,  763 

rescission,  757,  758,  760 

subsequent  agreement,  759 

tender  of  payment,  753 — 755 
performance,  754 

war,  outbreak  of,  760 
defendant's  conduct  may  amount  to,  748,  749 
liabilitj^  of  executors  of  deceased  contracting  party,  1395 — 1397 
measure  of  damages  for,  750,  751,  1282,  1304 — 1317 
plaintiff's  case  in  action  for,  743 — 751 

proof  of  special  damage  unnecessary,  406,  412,  750 
quantum  meruit,  when  plaintiff  entitled  to  sue  on,  747,  748 
third  person  not  party  to  contract  may  sometimes  sue  for,  431, 
486,  487,  789 

BREACH   OF  PROMISE   OF  IMARRIAGE, 

action  for,  cannot  be  tried  in  County  Court,  1031 

corroboration  of  plaintiff,  exjwdient,  1099 
does  not  survive  against  executor,  1396 

vest  in  trustee  in  bankruptcy,  1405 
infant  not  liable  for,  1375 
measure  of  damages  in,  1282,  1305 
precedent  of  statement  of  claim,  1221 

BREACH   OF  THE   PEACE, 

right  to  prevent,  7,  160—173,  478,  482 
acts  calculated  to  provoke,  174 — 186 

BRIBERY,  190—192,  364,  365,  733,  734 

BRIDGE, 

non-repair  of,  251,  997,  n. 
malicious  damage  to,  251 
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BRITISH  SUBJECTS, 
natural-bom,  1428 
naturalised,  1428,  1429 
denizens,  1429 
wives  of,  1430 

can  be  tried  here  for  certain  ofTences  committed  abroad,  137,  1045 

on  the  high  seas, 
138 
BROKER 

may  sign  memorandum  as  agent,  714,  8o3 

cannot  sue  in  his  own  name  on  a  contract  made  by  him  as  broker, 

714,  851 
lien  of,  853 

BROTHEL, 

what  constitutes  a,  224 

prosecutions  for  keeping,  223 

procuring  females  to  become  inmates  of,  222 

BUILDING 

forms  part  of  the  realty,  17 

riotously  demolishing  or  injuring,  169,  400 

right  of  support  to,  589,  590 

arson  of,  397—399 

BX.'RDEN  OF  PROOF,  1086,  1106,  1107,  1109 

BURGLARY,  392—395 
breaking,  393 
conviction  for  housebreaking  or  larceny  from  a  dwelling-house,  on 

indictment  for,  395 
defined,  392 

dwelling-house  defined,  392 
entering,  394 

homicide  in  prevention  of,  may  be  justifiable,  299 
housebreaking  implements,  possession  of,  232,  396 
insurance  against,  945 
intent,  394 
night,  393,  395 

precedent  of  indictment  for,  1470 
triable  at  Quarter  Sessions,  392,  990,  n. 

BURIAL, 

right  of,  14,  16 

BURNING 

a  dead  body  to  prevent  inquest,  246.     And  see  Arson. 

BUSINESS, 

loss  of,  right  to  claim  damages  for,  1292,  1293 
books,  evidence  of,  1243,  1292 

BY-LAWS,  94—101 

must  be  reasonable,  94,  100 

not  be  retrospective,  94 
contrary  to  general  law  of  the  land,  94 
power  to  make,  how   acfiuired,  95 — 100 

statutory-,  96—100 
confirmation  of,  100 


C.  F.  I.,  919 

CANON   LAW,  59,  n.,  24: 

CARELESSNESS 

is  not  fraud,  721 
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CARNAL   KNOWLEDGE,  221,  222,  329,  330 

CARRMGE, 

liability  of  owner  or  hirer  of,  490—492 

CARRIAGE   OF  GOODS   BY    LAND,  643—653 
common  carrier, 

carries  according  to  his  profession,  643 

defined,  643 

delivery  of  goods  to,  798,  801—804 

excused  by  act  of  God,  or  of  King's  enemies,  644 

injury  occasioned  by  inherent  vice,  645 
fraud,  rescission  of  contract  on  ground  of,  646 
liability  and  position  of,  at  common  law,  644,  649 

how  modified  by  Carriers  Act,  648, 
649 
of,  how  affected  by  the  issue  of  notices,  645,  646 

conditions  printed    on    contract 
note,  646.  647 
must  now  be  embodied 
in    a    special    con- 
tract, 647 
must  now  be  just  and 
reasonable,  647 
lien  of,  29,  644 
measure  of  damages  in  action  for,  1296,  1310 
passengers'  luggage,  643,  n.,  655 — 658 
See  Railway  Companies. 

CARRIAGE   OF  GOODS   BY   SEA,  010—919 
act  of  God,  644,  915 

affreightment,  contracts  of,  910 
average  adjusters,  918 
bill  of  lading,  912—915 
bottomry  bond,  918,  931,  1017 
C.  F.  L,  919 
charter-part}%  910 — 912 

distinguished  from  bill  of  ladini-,  912 

misdescriptions  in,  911 
demurrage,  917 
F.  0.  B.,  919 

freight,  definition  of,  916,  917 
general  average,  918 
general  ship,  910,  912 
indorsement  of  bill  of  lading,  913 
inherent  vice,  915 
King's  enemies,  definition  of,  915 
lay  days,  917 

liability  of  shipowner,  915,  916 
lien  on  cargo  for  freight,  917 
loading  ship,  916 
maritime  lien,  919 
measure  of  damages,  1312 
negligence,  915 

negotiability  of  bill  of  lading,  912—914 
particular  average,  918 
respondentia  bond,  918,  931,  1017 
salvage,  917,  1018 
seaworthy  ship,  912 

stoppage  in  tranf<itu,  803 — 806,  914,  919 
time  charter,  911 
voyage  charter,  911 

CARRIAGE   OF   PERSONS,  643,  n.,  653—655 

measure  of  damages  in  action  for,  1296,  1297,  130" 
See  Railway  Companies. 

CASE   LAW,  52—55 

conflicting  decisions,  65 — 67 
respect  for  precedent,  53,  58 
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CASE   STATED,  983,  989,  992 

CATTLE.     See  Animals. 

CAUSE   OF  ACTION 

must  be  complete,  11.30 

may  be  barred  by  doctrine  of  res  judicata,  669,  9.')5,  1323 

some  Statute  of  Limitations,  1133 — 1143 
joinder  of  several  in  same  action,  1145—1148,  1258—1260,  1397 

CAUSING   DEATPI, 

meaning  of  the  phrase,  266 — 272 

prisoners  act  must  be  direct  cause  of  death,  267 — 269 
but  neglect  of  a  legal  duty  may  be  sufficient,  268 
how  far  imprudent  conduct  of  deceased  a  defence,  270 
liability  of  persons  acting  in  concert,  271 

where  prisoner  cmjiloys  an  agent,  272 

CENTRAL  CRIMINAL  COURT,  993,  994 

CERTIFICATE 

of  judge  for  costs,  1279,  1280 
for  costs  of  special  jury,  1280 
of  incorporation  of  company,  1412 
solicitor's,  to  practise,  1445 
of  naturalisation,  1429,  1430 

CEBTIOBARI, 

writ  of,  1028,  1180—1182 

procedure  on  application  for,  1181 

person  convicted  at  Petty  Sessions  may  apply  for,  988, 
992,  1053 
Quarter  Sessions  may  apply  for,  992 
indictment  mav  be  removed  into  King's   Bench  Division 
bv,  992,  995,  1053 
House  of  Lords  by,  998 
C.  C.  C.  by,  994 
action  removed  from  County  Court  to  High  Court  by, 
1342,  n. 
CHALLENGE 

to  fieht,  183,  184,  282,  313 
jurors,  1074,  1272 

CHATvIPERTY,  206—208,  734,  782 

CHANCELLOR,  57,  58 

treason  to  slay,  144,  147 

CHANCERY,   COURT   OF,  57,  58,  976— 978 

CHANCERY   DR^SION,  1014—1016 

CHARACTER, 

evidence  of,  in  action  for  defamation,  1321 

charges  of  rape  or  indecent  assault,  327,  1089 
general  evidence  as  to,  1089 
of  prisoner,  1076,  1084,  1089,  1090,  1096 
servant,  863 
witness,  attack  upon,  1076 

answer  is  generally  conclusive,  1090 
witness  to,  in  criminal  cases,  1078 

CHARGING   ORDER,  860 

CHARTER,  95,  1410 

CHARTER-PARTY,  723,  910—912 
forgery  of,  388 

CHATTEL, 

defined,  38 

writ  for  delivery  of,  1326 

in  possession,  766 

when  property  passes  on  sale  of,  796 — 799 

right  of  buyer  to  return  specific,  797 
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mortgage  or  pledge  of,  31 

action  for  recovery  of,  1133,  1154,  1155 

duties  of  borrower  and  lender  of,  are  correlative,  27,  639 

recaption  of,  965 

real,  38 

CHEATING,  375 

•CHEQUE,  810,  827—829 

action  against  banker  for  dishonouring,  413,  828 

authority  of  partner  to  draw,  858 

crossed,  828 

definition  of,  827 

duty  and  authorit}'  of  banker  to  pay,  when  determined,  829 

liability  of  banker  paj-ing  forged,  828 

presentation  of,  for  payment,  827 

specially  indorsed  writ  in  action  on,  1202 

stale,  i^erson  taking,  does  so  at  his  peril,  824 

CHILDREN, 

dangerous  performances  by,  312 

exposure  of,  312 

industrial  and  reformatory  schools  for,  140 

larceny  of,  223 

neglect  of,  causing  injurj'  or  suffering,  293,  309 — 313,  1471 

death,  268 
parent,  duty  of,  to  provide  with  food  and  medical  attendance,  268, 
293,  310 
right  of,  to  inflict  reasonable  correction  on,  302,  303,  318 
pawnbrokers,  metal  dealers,  etc.,  must  not  purchase  from,  385 
protection  of,  from  suffocation,  fire,  intoxication,  etc.,  311,  312 

risk  of  prostitution,  222,  223 
unsworn  evidence  of,  196,  1095 

must  be  corroborated,  when,  1095,  1100 

CHOSE   IN  ACTION, 

assignment  of,  768 — 788 
defined,  35—37,  765—768 

distinguished  from  a  negotiable  instrument,  809 
equitable,  766.  767 
larceny  of,  339 
legal,  779,  780 
of  Crown  is  assignable,  769 
passing  to  trustee  in  bankruptcy,  1404 
And  see  Assigsmext  of  Contract. 

CIECUITS,  972,  992 

CIRCUMSTANTIAL   EVIDENCE, 

distinguished  from  direct,  1103,  1104,  1111 
cogency  of,  1111 

CITY   OF   LONDON   COURT,  1029,  1036,  1037 

CIVIL   PROCEEDINGS, 

short  description  of,  48 
duty  of  judge,  49 
object  of,  104,  1129 
CLERK   OF   THE   PEACE,  990 

"  CLERK   OR   SERVANT," 

embezzlement  by,  359,  360 
larceny  by  a,  357,  1474 

CODIFICATION, 

need  for,  1466 

COERCION 

of  wife  bv  husband  as  a  defence  to  criminal  charge,  45,  127,  128, 

1355,  1356 
infant  cannot  plead,  1369 
may  negative  consent  in  contract,  716,  717 
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COGENCY,  1087,  1111—1114 

COHABITATION, 

raises  no  presumption  of  coercion,  1356 
past,  no  consideration  for  promise,  741 
bond,  for  past,  may  be  good,  742 
agreement  as  to  future,  void,  741 

COINAGE  OFFENCES,  375—377 

COLLISION,  1017 

COMMENT 

on  a  matter  of  public  interest,  527 — 530 

COMMERCIAL   CAUSES,  1004,  1005 

COMMISSION 

of  judge,  993 

justice  of  the  peace,  973 
taking  evidence  on,  1249,  1275 
})ayable  to  agent,  847,  848 

COJLMITMENT 

for  contempt,  203 

by  a  County  Court  judge,  1341 

COMMITTAL   FOR   TRIAL 

by  a  justice  of  the  peace,  1055 

coroner,  1039,  1067 
on  a  criminal  information,  1067 — 1069 

COMiVIITTEE   OF  INSPECTION,  1403 

COMMITTEE   OF  LUNATIC,  1381,  1386 

COMMON, 

rights  of,  83 

public  right  of  passage  over,  14 

trespass  to,  425 

COMMON  CARRIER.     Sec  Carriage  of  Goods  by  Land. 

COMMON   EMPLOYMENT,  867,  868 

COMJION  LAW, 

two  meanings  of  phrase,  61,  62 
origin  of,  51 — 56 

COMMON  PLEAS,  COURT   OF,  976,  977 

COilMON  PLEAS  DIVISION,  982 

COMMONER, 

action  bj',  for  trespass,  425 
may  abate  nuisance,  967 

COMMUNICATIONS, 

jjrivileged,  534,  535 

between  husband  and  wife,  1097,  1098 
solicitor  and  client,  1098,  1447 
COMPANY, 

allotment  of  shares,  724,  1413 
articles  of  association,  1412,  1414 
certificate  of  incorporation,  1412 
contracts  by,  661,  671—673,  1418—1422 
crimes  by,  136,  1416 
directors,  as  agents  of  company,  842 

liability  of,  for  false  statements  in  prospectus,  556 — 560, 
1413 
mi.-<feasance  in  winding-up,  560 
ncm-disclosure,  724 
right  of  contribution  between,  625,  1414 
foreign,  1415,  1434 
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COMTAl<iY— continued. 

incorporation,  1412 

infant  shareholder,  1376 

limited  by  shares  or  by  guarantee,  1411 

memorandum  of  association,  1411,  1412 

promoter,  defined,  558 

as  agent  of  company,  842,  843 

liability  of,  for  false  statements  in  prospectus,   556 — 
560,  1413 
misfeasance  in  winding-up,  560 
non -disclosure,  724 
prospectus,  1412,  1413 
shareholders,  rights  of,  where  induced  to  take  shares  by  false 

statements,  556 — 560 
shares  in  statutory,  transfer  of,  673 

torts,  right  and  liability  to  sue  and  be  sued  for,  1417,  1418 
unlimited,  1411 
winding-up,  1016,  1414,  1415 

maliciously  to  present  petition  for,  actionable,  552 
special  and  extraordinary  resolutions,  1415 
liquidator,  1415 
And  see  Corporation. 

COMPENSATION, 

power  to  compel  convicted  prisoner  to  pay,  324,  1116 
arbitration  as  to,  870 
assessed  by  justices  of  the  peace,  1042 
And  see  Workmen's  Compensation. 

COMPETENCY 

of  witnesses,  1094—1098 

prisoner  as  a  witness  in  his  own  defence,  1095 
prisoner's  wife  or  husband,  1097 

COMPLAINT 

in  rape  or  indecent  assaults,  328,  1091 
to  a  magistrate,  1047,  1048 

COMPOUNDING 

a  felony,  209,  210,  733 

COMPROMISE, 

power  of  barrister  to  make,  854,  1275,  1442 
solicitor  to  make,  413,  854,  1448 
administrator  or  executor  to  make,  1396 
of  actions  by  infants,  1377 
lunatics,  1377 
a  claim  may  be  good  consideration,  689 
money  paid  by  way  of,  not  recoverable,  727 

CONCEALMENT   OF   BIRTH,  275,  307—309 

secret  disposition,  meaning  of  the  phrase,  308 

CONDITION 

as  to  possibility  of  performance  of  contract  when  implied,  756,  757 
breach  of,  may  be  treated  as  breach  of  warranty,  793 
distinguished  from  a  warranty,  792,  793 
implied,  756,  793—795 
in  charter-party,  911,  912 

contract  for  the  sale  of  goods,  792 — 795 

carriage  of  goods  by  railway  company,  646 — 

648,  687 
carriage  of  passengers  by  railway  company 
654,  655 
in  policy  of  marine  insurance,  935 
of  fitness  for  habitation,  882,  907 
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CONDITION— ro>,7/««<rf. 

of  re-entn-  in  lease,  443,  900 
precedent,'  744,  745,  758,  1204 
subsequent,  758,  759 

CONFESSION   AND   AVOIDANCE,  122G 

CONSENT, 

as  a  defence  to  charge  of  assault  or  battery,  319 
larceny,  346 
rape  and  other  sexual  offences,  326,  328, 

329 
trespass  to  land,  453,  454 
the  person,  473 
essential  to  contract,  682 

of  parties  will  give  jurisdiction  to  County  Court,  when,  1032 
judgment  by,  669 

CONSERVATORS   OF  THE   PEACE,  973 

CONSIDERATION,  677,  688—694,  729,  737,  833 
account  stated,  691 
adequacy  of,  not  inquired  into,  690 
antecedent  debt  may  be,  692 

request  mav  be,  691 
bills  of  exchange,  for,  809,  810,  833—838 
compromise  may  be,  689 

contract  under  seal  does  not  require,  677,  688 
definition  of,  688 
executed,  691 
failure  of,  706,  951 
illegal,  679,  729 

inadequacy  of,  may  be  evidence  of  fraud,  689,  690 
legal  obligation,  fulfilment  of,  is  not,  690 
marriage  as,  698,  704 
moral,  693 

necessary  for  va.lidity  of  simple  contract,  688 — 694 
nudum  pactum,  660,  691 
past,  691,  810 

simple  contract  requires  a,  688 

specific  performance  refused  where  no  consideration,  1171 
subpoena,  attendance  under,  is  not,  690 
value,  must  be  of  some,  688 — 690 

CON  SI  MI  LI  CASU,   IX,  55,  57 

CONSPIRACY, 

civil,  625—633 
defined,  625 

plaintiff  must  prove  damage,  625 
to  bring  a  vexatious  civil  action  against  another,  629 

commit  an  act  which  would  be  lawful  if  done  by  a  single 

person,  628—633 
commit  a  tort,  628 
hiss  an  actor,  259,  629 
induce  a  person  to  break  his  contract,  626 
refrain  from  entering  into  contracts  with  another,  627, 

628 
terminate  a  contract  by  giving  proper  notice,  629 
trade  disputes,  562,  632,  1423 
criminal,  255 — 265 

boycotting,  265,  627 
definition  of,  255 
husband  and  wife.  257 
precedent  of  indictment  for,  1470 
to  accuse  falsely  of  a  crime,  194 
commit  a  crime,  257 

tort,  257,  258 
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CONSPIRACY— co»rim<ci. 
criminal — continued. 

to  commit  a  lawful  act  by  unlawful  means,  259 

an  immoral  act  or  one  injurious  to  the  public 
interest,  258 
induce  persons  to  break  their  contracts,  259,  260,  262 
terminate  their  contracts,  262 
not  to  enter  into  contracts,  263 — 265 
murder,  138,  255,  283,  307 

procure  a  passport  by  false  representations,  258 
trade  disputes,  260,  261' 
two  persons  necessary,  257 
unlawful  purpose,  257 — 259 

CONSTABLE.     See  Police  Officer. 

CONSTRUCTION 

of  documents,  1103 
statutes,  69 — 75 

CONTEMPT   OF   COURT,  155,  201—204,  1341 

CONTRACT, 

accord  and  satisfaction,  763,  764 
alteration  of  written,  680,  696,  713,  762,  763 
assignment  of.     See  Assignment  of  Coxtr.\ct. 
breach  of,  743 — 764.     See  Breach  of  Contract. 
by  administrator,  663,  700 

agent,  849—852 

alien  enemy,  663,  1434 
friend,  1434,  1435 

bankrupt,  667,  759,  865,  1404—1407 

convicted  felon,  663,  1431 

corporation  or  company,  661,  671 — 673,  1418 — 1422 

deceased  person,  liability  for,  1395 — 1397 

drunken  person,  661,  1389,  1390 

executor,  700,  1397 

infants,  662,  684,  1370—1377 

lunatic,  661,  1386—1390 

married  women,  662,  841,  1360—1365 

partner,  855 — 860 

solicitor  and  client,  717,  718,  725,  1451 
consideration,  688 — 694.     See  Consideration. 
costs  in  actions  on,  1150,  1279,  1280 
defined,  33,  659 

delivery  of  contract  imder  seal,  671 
discharge  of.     See  Disch.4RGE. 
divisible,  744 
duress,  717,  718 
esorow,  671 

essential  elements  of,  34,  659 

fraud  vitiates,  646,  669,  679,  696,  720,  722,  924,  925 
illegal,  679,  729 — 742.     See  Illegal  Contracts. 
immoral,  39,  741,  742 

implied,  664,  947 — 950.     See  Implied  Contracts. 
impossibilitv  of  performance,  755 — 757 
indemnity,  702,  703,  937 
inducing  a  person  to  break,  259,  260,  561—563,  626 

not  to  enter  into,  263—265,  562,  627,  628 
joint,  666,  1143,  1144 
judgment,  668—670,  1323 

against  joint  contractors,  666,  670 
material  alteration  of  written,  680,  713,  762,  763 
measure  of  damages  in  actions  of,  750,  751,  1282,  1304 — 1317 
merger,  669,  676,  760,  899,  1323 
misrepresentation,  555 — 560,  722,  723 
mistake,  678,  725—728 
necessaries.     See  Necessaries. 
non-disclosure,  559,  560,  723,  923,  932,  941 
novation,  758,  759,  772 
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CONTRACT— con<i«(/rrf. 

parties  to,  764,  789,  1143—1145 
performance  of,  744 — 757,  764.     See  PKRFOR.MANfE. 
^Ha'if-contraet-i,  665,  950 — 95a     See  QrASi-CoxTEACTS. 
ratification  of,  bv  infant.  662,  1375,  1376 

druni<en  person,  1389,  1390 
conipanv,  1422 
agent,  842—844 
record,  contract  of,  668 — 670 

judgments,  668—670,  1323 
recognizances,  185,  668 
rectification,  727 
release,  667,  763 

rescis.sion,  666,  667,  715,  719,  727,  758—763,  806,  1216 
sale  of  goods,  790—808 

lands.  567,  698,  704—708 
seal,  contract  under,  670—681,  1419—1421 
assignment  of,  777 
bond,  675 

consideration  not  required,  677,  742 
covenants  in,  674,  675,  881—885 
defences  to  action  on,  678 — 681 
delivery  of,  671 

as  an  escrow,  671 
estoppel  by,  677 
heir  and  devisee  bound  by,  678 
merger,  676 
signing,  670,  671 
several,  666,  1143,  1144 
simple,  682 — 694.     Sec  Simple  Coxtract. 
specific  performance.  1167 — 1172.     See  Specific  Performance. 
Statute  of  Frauds  as  to,  697—709 
(Statutes  of  Limitation,  eflfect  of,  680,  681,  1136—1143 
third  party  may  sometimes  sue  on,  431,  789 
time,  when  the  essence  of,  675,  749 

in  contracts  to  j^ay  rent,  887,  888 
torts  arising  out  of  contracts,  431.  634 — 658,  1370 
xiberrimoE  fidei,  723—725,  925,  932,  941 
undue  influence,  660 
unenforceable,  660—663 
variation  of,  696,  758,  759 
void  and  voidable,  716 — 728 
written.     See  Writtex  C*>xtracts. 

CONTRACTING  OUT 

of  benefits  conferred  by  certain  statutes,  731    869 

CONTRIBUTION 

between  co-directors,  624,  625,  1414 
tort-feasors,  624 

CONTRIBUTORY   NEGLIGENCE,  497,  498,  868 

CONVERSION,  465— 169 
defined,  465 

distinguished  from  tresj)ass  to  goods  and  detinue,  455 — 458 
where  the  goods  are  the  subject  of  a  bailment,  466 
plaintiff  must  j)rove  right  to  possession  of  goods  at  date  of  con- 
version, 466,  467 
what  acts  amount  to  a  conversion.  468 
measure  of  damages  in  action  for,  1301 
Statute  of  Limitation  may  bar  right  to  sue  for,  1137,  1138 

CONVEYANCE.  875 
volutitary,  677 

CONVICT. 

disabilities  of.  663,  879,  1431 
sujjervision  of  discharged  by  police.  139 
administrator  of  property  of,  663.  1431 


INDEX.  1505 

COm^ICTION, 

previous,  of  witness  may  be  proved,  1089,  1090 

prisoner  may  only  be  proved  after  verdict,  1084,  1089, 
1090 
exceptions  to  this  rule,  384,  1096 
charged  in  indictment,  1473,  1476 
stolen  proi^erty  revests  in  owner  on,  21,  22,  799.  1120 
appeal  from  summary.  988,  992,  1051,  1053 
not  always  a  bar  to  s"ubsequent  proceedings,  324,  1073 

COPY, 

when  admissible  in  evidence,  1101,  1242,  1243 
examined,  1243 
photograjAic,  1243 

COPYHOLDER, 

rights  of,  over  waste  of  manor,  83 

COPYRIGHT,  604—610 

assignment  of,  606,  608 

defined,  604 

dramatic  and  musical  compositions,  605 

duration  of  the  right,  604,  605 

engravings  and  prints,  605 

foreign  authors  maj-  acquire,  608 

infringement  of, 

actionable  without  proof  of  special  damage,  412,  598,  607 

what  amounts  to,  609 

remedies  of  plaintiff  on  proof  of,  607 

action  for,  what  plaintiff  must  prove,  607 
defences  in,  608,  609 
measure  of  damages  in,  1302 

translation  is  not,  608 
literary,  605 

none  in  an  immoral  or  indecent  book,  606 
paintings,  drawings,  and  photographs,  605 
sculpture,  etc.,  605 

CORONER, 

court,  1029,  1038—1040 

inquisition,  1039 

power  of,  to  accept  bail,  1067,  n. 

appeal  from,  996 

criminal  information  by  King's  Coroner,  1067,  1068 

cremation  to  avoid  inquest  by,  205,  246  ^ 

CORPORATION,  1419—1424 
chartered,  1410 

contracts  by,  should  usuallj-  be  under  seal,  661,  671 — 673,  1418— 
1422 

made  before  incorporation,  1421 

ultra  vire>^,  1416,  1418,  1419 
criminal  liability  of,  136,  1416 
definition  of,  1409 
leases  by,  880 
may  be  alien  enemj%  1434 
negotiable  instrupaent  by,  837 
prescriptive,  1410 

profit  a  2)rendre  can  be  acquired  b}-,  26,  577,  578 
sole  and  aggregate,  1409,  1410,  1425 
statutory,  1410,  1411 
tort  which  injures  trade  or  business,  1417 

committed  by  servants  or  agents,  1417,  1418 
And  see  Compaxv. 

CORPSE, 

not  the  subject  of  larceny,  339 

duty  to  bury,  16 

burning,  to  jirevent  inquest,  205,  246 
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CORRESPONDENCE, 

contract  by,  082,  683 

"  without  prejudice,"  1103,  1108 

CORROBORATION, 

when  required  by  law,  1099,  1100,  1277 

expedient,  1100,  1277 
of  a  claim  against  estate  of  deceased  person,  1100 

plaintiff  in  action  for  breach  of  promise  of  marriage,  1099, 1277 
complainant  in  bastardy  proceedings,  1099 
accomijlice,  1 100 
children,  1095,  1100 
on  a  charge  of  exceeding  speed  limit  in  a  motor  car,  1100 
perjury,  199,  200,  1100 
personation  at  an  election,  1100 
receiving  when  original  thief  only  witness,  383, 384 
rape,  indecent  assault,  327,  IIOO 
procuration,  222 
treason,  149,  1100 

CORRUPT  AND  ILLEGAL  PRACTICES,  180,  192,  1047 

CORRUPTION,  190—192,  364,  36.3 

COSTS, 

Comity  Court,  1034,  1340,  1341 

criminal  proceedings,  when  payable  by  accused,  140,  323,  1051, 
1116, 1121 
prosecutor  liable  for,  1121 
good  cause  for  depriving  party  of,  1279,  1280 
High  Court,  1279,  1280 

where  action  could  have  been  brought  in  County  Court,  1150, 
1280 
married  woman,  costs  against,  1357 — 1359,  1366 
of  discontinuing  action,  1235 
misjoinder  of  parties,  1143 
on  judgment  by  default  of  appearance,  1193 
pleading  matters  affecting,  1217 
reserved  to  trial,  liSO 
security  for.     See  Secxkity  for  Costs. 

solicitor  practising  without  certificate  cannot  recover,  1445,  1446 
solicitor's  bill  of,  to  client,  1450 

lien  for,  29,  854 
special,  1280 

summary  proceedings  before  justices,  1051 
when  money  has  been  paid  into  Court,  1229 

COUNSEL.     See  Barrister. 

COUNT, 

in  an  indictment,  1062 

joinder  of  several,  1062 — 1064  pa-ssim 

■sur  concessit  solvere  in  the  Mayor's  Court,  1036 

COUNTERCLAIM, 

nature  of,  1230 

distinguished  from  a  set-off,  1231 

what  may  be  set  up  as,  1230 

payment  into  Court  in  answer  to  a,  1233 

against  assignee,  787,  788 

in  County  Court,  1339 

COUNTY   COUNCIL,  98 

COUNTY   COURT,  978,  979,  1029—1035 
ancient,  972,  978 

aj.i)eal  from.  1013.  lOjo.  I(i34,  1.342—1344,  13.50 
bailiff  of.  1033,  1(»34,  VS.il 
commitment  for  contempt,  203,  1333 
perjury,  1:341 
of  debtor,  1341 
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COUNTY  COURT— continued. 
contempt  of,  203,  1341 
costs,  1034,  1340,  1341 
counterclaim,  1339 
default  of  appearance,  1340 

summons,  1338 
defences,  special,  1339 
discovery,  1339 
injunction,  1031,  1341 
interrogatories,  1339 
judge,  qualification  of,  1033 

liability  of,  for  torts  committed  in  "  office,"  .419,  420 
privilege  of,  from  action  for  slander,  531,  532 
judgment,  1341 
jurisdiction  of,  1030—1032 

admiralty,  72,  1032 

bankruptcy,  1011,  1032,  1400 

equity,  1031 

changes  in,  since  first  established,  979 

by  consent  of  parties,  1032 

splitting  demands  to  give,  not  allowed,  1031 

abandoning  excess  to  give,  allowed,  1031 

exclusive  jurisdiction  under  certain  statutes,  1032,  1033 
jury,  common  but  not  special,  1339 
new  trial,  application  for,  1342 
notice  of  intention  to  defend,  1338 
particulars  of  demand,  1337 
place  of  sittings,  1029,  1034 
procedure  in  ordinary  action,  1337 — 1350 

in  Workmen's  Compensation  cases,  1344 — 1350 
registrar  of,  1030,  1033,  1337,  1340 
removal  of  case  to  High  Court  from,  1032 
sittings,  place  and  time  of,  1029,  1034 
special  defences,  1339 
summons,  1337 
time  of  sittings,  1029,  1034 
workmen's  compensation,  1344 — 1350 

COURT  MARTIAL,  197,  1086,  n. 

COURTS, 

arbitration  courts,  420,  969,  970,  1007—1010,  1086,  n.,  1344— 

1350 
classification  of,  985,  1000,  1029 
domestic  tribunals,  968 
foreign,  judgments  of,  954 — 958 
former  Courts, 

Court  of  Admiralty,  72 

Chancery,  57,  58,  976—978 
Common  Pleas,  976,  977 
Divorce  and  Matrimonial  Causes,  980,  1016 
Exchequer,  976 
King's  Bench,  976 
Probate,  980,  1016 
Crown  Cases  Reserved,  983,  984,  1022 
Court  of  the  Lord  High  Admiral,  1016 
courts  leet,  courts  baron,  and  customary  courts,  973 
Courts  of  Request,  978 
Ecclesiastical  Courts,  979,  1017 
London  Court  of  Bankruptcy,  980,  1010 
Hundred  Court,  972 
Shire-gemot,  972 
history  of  our,  971—984 
Inferior  Courts  of  Record, 

City  of  London  Court,  1029,  1036,  1037 
Coroner's  Court,  1029,  1038—1040 
County  Courts,  978,  979,  1029—1035,  1337—1350 
Mayor's  Court,  London,  976,  1013,  1035,  1036 
Passage,  Liverpool  Court  of,  976,  1013,  1029 
B.C.L. VOL.   II.  54 
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COURTS— couiimnd. 

Inferior  Courts  of  Record — coniinvcd. 
Quarter  Sessions,  1029 

borough,  975,  989—992 
county,  974,  989—992 
Salford  Hundred  Court.  976,  1029 
Sheriffs  Court,  1029,  1038 
Tolzev  Court,  Bristol,  976,  1029 
University  Courts,  1013,  1037,  1038 
Inferior  Courts  not  of  Record, 
Juvenile,  1049,  1050 
Manorial  Courts,  973,  1029 

Pcttv  Sessions,  985—989,  1013,  1029,  1040—1043 
Pie  Poudre,  56,  1029 
Staple,  56,  1029 
Record,  Courts  of,  1028,  1029 
Superior  Courts  of  Record, 

Apjieal,  Court  of,  68,  981,  982,  1019—1021,  1330—1334 
Assizes,  972,  992,  993 
Central  Criminal  C"ourt.  993,  994 

CYiminal  Ai)pcal,  Court  of.  984,  996,  997,  1070,  1122—1128 
Divisional  Courts,  1013,  1019 
High  Court  of  Justice,  68,  981,  982,  1000—1019 
Kings  Bench  Division.  994—996,  1003—1014 
Chancery  Division,  1014—1016 

Probate!  Divorce  and  Admiralty  Division,  1016 — 1019 
House  of  Lords.  67,  997—999,  1021,  1335,  1336 
Judicial  Committee  of  Privy  Council,  1022 
JxiTd  High  Steward,  Court  of  the,  998 
Palatine  Courts, 

Countv  of  Durham,  1024 
Lancaster,  1023 
Railway  and  Canal  Commission,  Court  of,  1025 — 1027 
Suprem.e  Court  of  Judicature,  jurisdiction  of,  981 
Rules  of,  92,  1002 

COVENANTS,  674,  675,  881—885 
defined,  674 
different  kinds  of,  674 
running  with  the  land,  675,  769,  770,  896 
are  assignable,  896,  897 
against  assignment  of  contract,  443,  895 
for  quiet  enjoyment,  881,  882,  907 
to  repair,  883— S85.  908 
cultivate  land,  8S3 

CREDIT, 

sale  of  goods  on,  796 

obtaining,  by  fraud.  367,  368,  374,  1477 

when  wife  mav  pledge  husbands,  1360 — 1365 

cross-examination  as  to,  1076,  1084,  1089,  1096,  1321 

interrogatories  to,  1244 

CREDITORS, 

lien  of,  961 

contract  in  fraud  of.  void.  677,  680 

rights  of  secured,  1405,  1406 

fraudulent  preference  of  certain,  680,  734,  735 

CRIME, 

breach  of  contract  may  amount  to,  106,  107,  313 

classification  of,  132 

committed  abroad  or  on  the  high  seas,  137,  138,  1045 

compounding.  208,  209 

conspiracy  to  accuse  another  falsely  of  a,  194 

criminal  act,  109—112,  288—292 

accused  liable  for  probable  consequences  of,  115,  IIG 

attempt  to  commit,  110 — 112 
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CRniE— continued. 

criminal  omission  to  perform  duty,  109 112,  293   ^94 

negligence,  119—121,  294—290 
proceecUngs,  object  of,  104,  136,  971 

definition  and  nature  of,  40 — to,  104 108 

duty  of  every  citizen  to  prevent,  7 

to  prosecute  or  inform  police,  208,  1044 

before  commencing  civil  proceedings,  105,  422, 
1044,  1045 
elements  of,  109—130 
incitement  to  commit,  134,  256,  1356 
King  alone  can  pardon,  105,  208,  1128,  1425 

camiot  pardon  certain  crimes,  141 
punishment  for,  139,  140,  1115—1120 
right  to  prosecute  may  be  barred  by  statute,  1046,  1047 
tort,  crime  distinguished  from  a,  40 — i3,  104,  405 
may  be,  40 — 43 
CRIMINAL  APPEAL,   COURT  OF, 
formation  of,  984,  996,  997 
procedure  before,  1070,  1122—1128 
appeal  from,  999 

CRDIINAL   IXFORiLVTION, 

distinguished  from  an  indictment,  1068 
by  the  Attorney-General,  1067 

King's  Coroner  at  the  instance  of  a  private  person,  1067, 
1068 
for  libel,  174,  1068 

public  nuisance,  239,  1068 
motion  for,  1068 
procedure  on  trial  of,  1069 
appeal  from  conviction  on,  1070 
CRDIINAL    INTEXTIOX, 
definition  of,  112,  113 

not,  as  a  rule,  punishable  in  itself,  109,  110,  145,  255 
distinguished  from  motive,  113 
presumed  from  acts,  113,  115,  276 

circumstances  may  rebut  this  presumption,  115,  116 
cases  where  there  need  be  no  criminal  intention,  117—119 

where  a  special  intent  is  necessary,  121,  122 
drunkenness  may  rebut  presumption  of,  125,  1385 
malice  aforethought,  125,  275—281 

CRDIINAL   PROCEDURE 
appeal,  1123—1128 
arraignment,  1071 
challenge  to  the  jurors,  1074 
Criminal  Courts,  985—999.     See  CorRTS. 
examination  of  witnesses,  1075 

rules  of  evidence  substantially  the  same  as  in  civil  actions, 
1086,  1274 

depositions  when  admissible,  1059 

statement  of  prisoner,  1077,  1078 

rebutting  evidence,  1079 
indictment,  1060 — 1066 
judge,  duty  of,  49 
motion  in  arrest  of  judgment,  983,  1122 

to  quash  indictment,  983,  1073,  1122 
pleas,  1071—1074 
proceedings  before  a  justice  of  the  peace,  1047 — 1059 

summary,  1052 — 1054 

preliminary  to  the  trial  of  an  indictment,  1054 — 1058 

depositions,  1058.  1059 

committal  for  trial,  1055,  1056 
prosecute,  who  mav,  1044,  1045 
sentence,  1085,  1115—1122 
speeches,  order  of,  1079,  1080 
summing  up,  1081 
verdict,  l082— 1084 

54—2 
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CRIMINAL   RESPONSIBILITY, 
of  aliens,  13G,  137.  1045.  1433 
ambassadors,  137,  1432 
corporations,  136,  1416 
drunken  persons,  45.  125.  1385 
infants,  45,  126.  1368.  1369 
lunatics,  45,  126,  1383—1386 
married  women,  127,  128,  1354 — 1356 
persons  under  delusions,  45,  1384,  1385 

duress  or  coercion,  45,  127,  128,  1355,  1356 
extreme  necessity,  45,  127 
mistake  of  fact,  45,  128,  217,  302 
law,  45,  217 

CROPS, 

away-going  crops,  82,  902 

larceny  of,  338 — 340 

setting  fire  to,  400 

tenant  can  grow  and  dispose  of  as  he  wishes,  883,  884 

when  cut  are  chattels,  17 

growing  form  part  of  the  realty,  1 7,  339 

CROSS-EXAMINATION.  1076,  1077,  1089,  1273 
as  to  bad  character,  327,  1076,  1090 

previous  convictions,  384,  1077,  1084,  1089,  1090 
leading  questions  may  be  asked  in,  1076 
of  deponent.  1250 

questions  to  credit,  1077,  1090,  1321 

when  character  of  witness  may  be  impeached  in,  bj-  party  calling, 
him,  1076 

CROSSING  A  CHEQUE,  828 

CROWN.     See  King. 

CROWN   CASES   RESERVED, 

Court  for,  abolished,  983,  984,  1122 

CROWN  LEASES,  880 

CRUELTY, 

persistent,  may  entitle  wife  to  judicial  separation,  104 1 
to  animals,  234 — 238 

children,  310—313,  1471 

lunatics,  310 

CULTIVATION,  883 

CUSTOM, 

acquisition  of  rights  by,  580 — 586 
as  a  source  of  law,  51—53 

to  negotiability,  838 
timber.  77,  885 
by-laws,  power  to  make,  acquired  by,  96 
distinguished  from  prescription,  84,  581 
general  local.  76 — 78,  580 
maritime,  1017 
of  a  manor,  82—86 

merchants,  56,  87 

the  country,  81,  82,  883 

trade,  86^90 
right  to  pollute  a  stream  can  be  acquired  by,  591 
when  a  profit  a  prendre  can  be  claimed  by,  83,  84,  582 

CUSTOMARY  INCIDENTS,  664,  696,  1094 

CUSTOMARY   KI(;HTS, 

distinguished  from  easements  and  profils  a  f/remhe,  580 
how  acquired.  583 — 586 
local  not  personal  rights,  580 
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CUSTOMARY  RIGHTS— continued. 
obstruction  of, 

what  amounts  to  an,  586,  587 
plaintiff  must  prove,  583 

CUSTOMS, 

officer,  bribery  of,  191 

shooting  at,  or  wounding,  204,  205 
Statutes  of  Limitations  as  to  prosecution  under  Customs  Acts, 
1046 


DAMAGE, 

continuous,  1293 

general,  1290 

malicious,  399—404 

prospective,  1293 

remoteness  of,  415—417,  1294—1300 

special,  1291—1293 

And  see  Damages,  Measure  of  Damages,  Special  Damage. 

DAMAGE  FEASANT,  451,  460,  967,  968 

DAMAGES, 

accrued  since  writ,  1323,  1324 
aggravation  of,  1317—1322 
assessment  of,  by  jury,  1282,  1290,  1317 
by  official  referee,  1010 
in  default  of  appearance,  1193 
pleading,  1231 
assignment  of,  779,  780 
claim  for,  1153 
contemptuous,  1290 

defendant  liable  for  natural  and  probable  consequences  of  his  act, 
1282,  1292,  1296,  1308 
but  not  for  independent  act  of  third  person,  1292,  1298 

pain  and  suffering,  494,  1301,  1303 
meaning  of  "natural  consequence,"  1283 
evidence  as  to,  1292,  1293 
future  loss,  1281,  1292,  1293 
interest  recoverable  as,  1152,  1289 
interrogatories  as  to,  1244 
liquidated  distinguished  from  unliquidated,  421,  1288 

penalty,  750,  751,  1314^1317 
loss  of  business,  1292,  1293 
malice  may  be  taken  into  account  when  assessing,  1282,  1290, 

1317 
measure  of.     See  Measure  of  Damages. 
mental  distress,  1292,  1293 
mitigation  of,  1317—1322 
nervous  shock  where  no  impact,  494,  1303 
new  trial  as  to,  1289,  1333,  1334 
nominal,  1290 

notice  of  special  circumstances,  1282,  1295,  1301,  1308 
penalty  distinguished  from  liquidated,  750,  751,  1314 — 1317 
problematical  loss,  cannot  be  recovered  for,  1281 
recovered  once  for  all,  1281,  1323 

special  circumstances,  notice  of,  in  actions  of  contract,  1282,  1295, 
^  1308 

tort,  1282,  1301 
specific  performance  not  granted,  where  damages  is  an  adequate 

remedy,  1168,  1169 
substantial,  1290 

summary  proceedings  before  justices,  1053 
vindictive,  1282,  1290,  1318 

DAMNUM  ET  INJURIA,  4:lo—i2l 
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DAMNUM   SIXE  JXJi'RI A,  iOHi—ili 

DANGEROUS  GOODS,  795 

DANGEROUS   PERFORMANCES,  312 

DAYS   OF  GRACE,  824 

DEAD  BODV, 

duty  to  bury,  16 

burning  to  prevent  inquest,  205,  246 

not  the  subject  of  larceny,  339 

DEATH, 

as  a  punishment  for  crime,  139 
abatement  of  action  by,  when,  1393—1395,  1398 
of  customer  determines  banker's  authoritj'  to  pay  cheque,  829 
determines  agency.  855,  1364 
tenancy,  881,  897 
presumption  as  to,  217,  1109 
causing,  266—273 

See  Admixistrator,  Executor. 

DEBT, 

action  of,  1151 — 1153 

measure  of  damages  in,  1296 
when  interest  recoverable  in,  1152,  1289 
assignment  of  a.  779,  781 
attachment  of,  1328,  1329 
provable  in  bankruptcy,  437.  1405,  1406 
"reputed  ownership,"  784,  1404 

DEBTOR, 

absconding,  378 

arrest  of,  474.  1191 
attachment  of,  1329.  1330 
judgment  binds  lands  of,  669 
execution  against,  1324 — 1327,  1341 
commitment  of.  1341 
non -disclosure  by,  377,  1404,  1407 

DECEASED  PERSON, 

claim  against  estate  of,  should  be  corroborated,  1100 

libel  upon  a,  176 

dying  declaration,  1092,  1275 

.See  Admin-istrator,  Execxttor. 

DECEIT, 

action  of,  719,  720 

DECENCY, 

offences  against  public,  246,  247 

DECISIONS, 

authorit}'  of  judicial,  as  a  source  of  law,  53,  58,  62,  65 

DECLARATION 

by  patient  as  to  symptoms,  1092 

old  name  for  statement  of  claim,  951,  n.,  1212,  n. 

DECLARATION  OF  RICHT  OR  TITLE.  1161—1164    . 

may  be  obtained  although  no  ancillarj'^  relief  is  claimed,  1162 
examples  of,  1163,  1164 

DEED, 

as  an  escrow,  671 

binds  heir  or  devisee  of  contracting  party,  678 

corporation  must  contract  by,  671 — 673,  1418 — 1422 

covenants  in,  674.  675.  S,S1 

date  of  taking  effect.  671 

defences  to  action  on,  67.S — 681 
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DEED— continued. 

definition  of,  670 

execution  of,  bj'  agent,  841 

impeachable  for  fraud  or  illegality,  669,  679 

infant  cannot  execute  binding,  1367 

needs  delivery,  671 

no  consideration,  677 
works  a  merger,  676 

an  estoppel,  677,  762,  1110 

DEFAMATION.     See  Libel,  Slaxdek. 

DEFAULT 

of  appearance,  1192,  1193,  1272 

in  action  for  recovery  of  land,  1193,  1263 
in  County  Court,  1340 
defence,  1193,  1231 
in  answering  interrogatories,  1246 
judgment  by,  669,  1192,  1197,  1231,  1263 
summons,  1338 

DEFENCE,  1222—1227 

considerations  affecting,  1222 
default  of,  1193,  1197,  1231 
in  actions  to  recover  land,  1265,  1266 
may  contain  inconsistent  pleas,  1223 

object  in  point  of  law,  1223,  1227 

raise  several  defences,  1223 
must  admit  or  traverse  every  material  allegation,  1223 
of  poor  prisoner,  1056,  1059 
paying  money  into  Court  with,  1228,  1229 
precedents,  1227,  1228,  1266 
setting  up  affirmative  case  in,  1225,  1226 
special  defences,  1226 

DEL  CREDERE  AGENT,  703,  851,  853 

DELIVERY 

and  destruction  of  articles  infringing  patents,  604 

essential  to  bailment,  27,  635 

measure  of  damage  in  action  for  breaxh  of,  807,  1311 

of  deed  as  escrow,  671 
necessary,  671 
goods  by  stated  instalments,  801 

under  contract  of  sale  of  goods,  793,  800,  801 
negotiable  instruments,  809,  817 — 819 
specific  chattel,  how  enforced,  1154,  1155 

writ  of,  1326 

DELUSIONS,  1379,  1380,  1384,  1385 

DEMANDING   MONEY, 

by  threatening  letter,  181 — 183 

"DEMISE,"  881 

DEMURRAGE,  917 

DEMURRER 

to  an  indictment,  1072,  1073 

DENIZEN,  1429 

DEODAND,  297,  n. 

DEPARTURE,  1233 

DEPOSITIONS,  1054.1055 

for  the  defence,  1055,  1059 
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DEPOSI TI ONS— con^nw  erf. 

taken  at  coroner's  inquest,  1039 

on  commission,  in  civil  cases,  1249,  1250 
under  the  Indictable  Offences  Act,  1058,  1059 

may   be   read   in   subsequent   proceedings   if    witness   dies, 

becomes  ill  or  insane,  1059 
must  be  taken  in  prisoner's  presence,  1059 

have  been  signed  by  the  witness,  1055 
right  of  prisoner  to  inspect,  1059 

obtain  copy  of,  1059 
there  must  have  been  full  opportunitj-  for  cross-examination, 
1059 
value  of,  1058 

DESCRIPTION, 

sale  by,  794 — 798 

DESERTION, 

from  the  Army,  156 

inciting  soldiers  to  desert.  155 
of  wife,  by  husband,  346,  1041,  1353 

DETINUE, 

defences  to  action  for,  462 

defined,  461 

distinguished  from  trespass  to  goods  and  conversion,  455 — 458 

form  of  judgment  in  action  for,  402 

measure  of  damages  in  action  of,  456,  1278,  n.,  1301 

Statute  of  Limitation  may  bar  right  to  sue  for,  1137 

DIRECT  EVIDENCE, 
cogency  of,  1111 
distinguished  from  circumstantial,  1103,  1104 

DIRECTIONS, 

can  be  given  on  other  summon.ses,  1208 
precedents  of  order  for,  1201 

summons  for,  1200 
summons  for,  1197—1201,  1263 

when  plaintiff  must  take  out,  1197 

DIRECTOR 

of  a  company,  as  agent  of  companj',  842 

liability  of,  556—559,  724,  1413 
right  of  contribution,  624,  625,  1414 

DIRECTOR    OF   PUBLIC   PROSECUTIONS,  1045,  1075 

DISCHARGE 

of  bankrupt,  1406,  1407 

contract  by  accord  and  satisfaction,  763,  704 

conduct  of  plaintiff,  757,  760 — 762 

merger,  669,  676.  760.  899,  1323 

novation,  758,  759,  772 

order  of  discharge  in  bankruptcy,  759,  760 

performance,  744 — 757,  764 

release,  667,  763 

rescission,  666,  667,  715,  719,   727,  758—763,  806, 
1216 

subsequent  impossibility  of  performance,  755 — 757 
jury,  1082 

negotiable  instruments.  83G,  837 
servant,  863—865 

DISCLAIMER 

of  lease,  897,  898,  904 

DISCONTINUANCE,  1234,  123.". 
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DISCOVERY 

in  actions  for  the  recovery  of  land,  1267,  1268 

penal  actions,  953 

the  County  Court,  1339 
of  documents,  1237—1243 

facts,  1243 — 1247.     And  see  Interrogatories. 

DISEASED  MEAT, 

prevention  of  importation  of,  92,  n. 
sale  of,  a  criminal  offence,  41,  106,  504 
liability  where  death  ensues,  289 

DISHONOUR 

of  negotiable  instrument,  814,  824 

notice  of,  819,  824—827,  1130,  1214 

DISSOLUTION 

of  partnership,  859 

DISTRESS, 

bailiff  authorized  by  certificate,  B94 
by  executor  or  administrator,  889 

landlord,  24.  465,  887,  889—895 
damage  feasant,  451,  967,  968 
door,  outer,  may  not  be  broken,  171,  894 
excessive,  464 
goods  distrained  may  be  sold,  894 

fraudulently  removed,  landlord  may  follow  and  seize,  893, 

953 
privileged  from,  890—893 

agricultural  and  other  machmery  belonging  to  person 

other  than  lessee,  893 
fixtures,  891 
goods  delivered  to  lessee  in  the  course  of  his  trade,  891 

of  under-tenant  or  lodger,  890 
live  stock  belonging  to  person  other  than  lessee,  892, 

893 
wearing  apparel,  beddmg,  and  tools,  892 
illegal  464,  465 

innkeeper  cannot  distrain  goods  of  guest,  892 
irregular,  464,  465 

outer  door  may  not  be  broken  in  order  to  levy,  171,  894 
replevin,  462,  463 
twice  for  same  rent,  465,  890 
wrongful,  463 

DISTRICT  COUNCIL, 

duty  to  prevent  encroachment  on  footpaths,  249 

repair  highway,  250 
power  to  make  bj^-laws,  98 
right  to  "  take  over  "  new  roads,  250 

DISTRICT  REGISTRAR,  1006 

DIVISIONAL  COURT, 
appeal  from,  101.3 
appeals  to,  1013,  1019 
of  the  King's  Bench  Division,  1013 

Probate,  Divorce  and  Admiralty  Division,  1019 

DIVORCE  DIVISION  OF  HIGH  COURT  {see  980),   1016—1019,   1353 

DOCUMENTARY   EVIDENCE,  1094,  1100—1105,  1112 
cogencv  of,  1112 
contrasted  with  oral,  1094,  1112 

how  to  secure  production  of,  at  trial,  1102,  1251,  1252 
oral  evidence  admissible  to  explam  it,  1094 
secondary  j/rirnd  facie,  inadmissible,  1105 
when  it  excludes  oral,  1094,  1100 
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DOCUMENTS, 

affidavit,  further  and  better,  1242 

of,  1239—1243 
aneient,  1102 
construction  of.  1103 
copies  of,  1242,  1243 
discovery  of,  1237 — 1243 

in  actions  for  recovery-  of  land,  12G7,  12G8 
penal  actions,  953 
fabrication  of,  for  the  purpose  of  evidence,  194 
forgery  of,  386—390 
notice  to  inspect  and  admit,  1251 

produce,  1102,  1251 
of  title,  800 

larceny  of,  337 
photographs  of  disputed  documents,  1242 
private,  1101,  1102,  1251 
privileged  from  inspection,  1239,  1240 
production  and  inspection,  1242 
proof  of  by  attesting  witness.  1102 

handwriting  of,  1251 
public,  1101,  1102 
secondan^  evidence  of,  1 105 
subpoena  duces  tecum,  1039,  1105,  1249,  1252 
"  without  prejudice,"  1103,  1108 

DOG, 

cruelty  to,  235,  237 

damages  for  injury  done  by,  maj'  be  recovered  siunmarily,  1040 

imikeeper  not  bound  to  receive  customer's,  454,  n. 

larceny  of,  341,  342 

liability  of  owner  for  injurj'  done  by,  509,  510 

DOMESTIC  SERVANTS,  863 

DOilESTIC  TRIBUNALS,  968 

DOMICIL, 

can  only  be  in  one  country  at  a  time,  218 
capacity  to  marrj'  depends  on  law  of,  1353 
importance  of,  in  matrimonial  causes,  218,  1019,  1353 

DOMINANT  TENEMENT,  24,  566.    See  Easement. 

DOUBLE   RENT,  908,  1259,  n. 

DOUBLE  VALUE,  908,  953,  1259 

DRAWER 

estoppel  of,  821 

notice  of  dishonour  to,  when  excused,  826 

of  bill,  is  suretv  for  accommodation  acceptor,  822 

liability  of,  821 
payment  by,  does  not  discharge  bill,  824 

DRUNKEN   PERSONS, 

crimes  bv,  45,  125,  1385 

contracts  by,  661,  1387—1390 

habitual  drunkards,  230,  864,  1042,  1118,  1385 

sale  of  intoxicating  liquor  to,  an  offence,  118 

reformatories  for,  1118 

DUELLING,  282,  313 

DURESS, 

as  a  defence  to  an  action  of  contract,  717,  718 

u  prosecution  for  crime,  126 — 129,  13.55,  1356 

DUTY, 

arises  out  of  evcrj'  right,  4,  16 

involved  by  ownership,  18 

omisHion  to  perform,  causing  death,  2()8,  288 — 294 

not   actionable   without  proof  of   damage, 
41.5,  426—436 
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BJJTY— continued. 

private,  what  is,  426     433 

public,  what  is,  16,  433 — 436 

to  assist  police  when  called  on,  164,  166,  170,  204 
inform  police  of  crimes,  208,  1044 
prevent  breach  of  the  peace,  166,  169,  478 — 482 
take  care,  485 — 487 

DWELLING-HOUSE, 
defined,  392 
larceny  from,  357 

DYING  DECLARATION, 

when  admissible  in  evidence,  1092,  1275 


EARNEST  MONEY,  710,  711 

EASEMENT, 

acquired  by  express  grant,  25,  567 

implied  grant,  25,  567,  568 
prescription, 

at  common  law,  568,  569 
hj  presumption  of  a  lost  grant,  569,  570 
under  the  Prescription  Act,  1832.  ,25,  570—572 
definition  of,  24,  565 

distinguished  from  a  personal  licence,  26,  578,  579 
profit  a  prendre,  26,  575,  576 
how  extinguished,  575 
obstruction  of, 

defences  in  action  for,  573 — 575 
what  amounts  to,  572,  573 

plaintiff  must  prove,  566 
of  light,  571,  572.     Ayid  see  Light. 
necessity,  567,  568 
support^  587 — 590 
reservation  of,  on  sale  of  land,  567 

ECCLESIASTICAL  CORPORATION, 
leasing  powers  of,  880 

ECCLESIASTICAL  COURTS, 

jurisdiction  of,  211,  212,  979,  1017 
prohibited  degrees  of  marriage,  216 
writ  of  prohibition  lies  to,  1178 
appeals  from,  to  Privy  Council,  1022 

EJECTMENT, 

a  "  mixed  action,"  1254 
Doe  d.  A.  V.  B.  explained,  1254 
And  see  Recoveky  of  Land. 

EJUSDEM  GENERIS,  73 

ELECTION  PETITIONS,  1012 

ELECTIONS, 

corrupt  and  illegal  practices  at,  180,  191,  192,    04/ 
personation  at,  192,  1100 

corroboration  on  a  charge  of,  1100 

ELECTRICITY, 

larceny  of,  339 

kept  by  landowner  at  his  peril,  509 

ELEGIT, 

writ  of,  1325 
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EMBEZZLEMENT, 

conviction  for,  on  an  indictment  for  larceny,  356,  1083 
definition  of,  359 

distinguished  from  larceny,  359,  360 
misapiiropriation  by  bankers,  brokers,  etc.,  361 

factors,  agents,  etc.,  362 

trustees,  361 
precedent  of  indictment  for,  1471 
summary  jurisdiction  of  justices  to  try,  1050 
who  is  a  "  clerk  or  servant,"  359,  360 

EMBLEMENTS,  902 

EMBRACERY,  200,  201 

EMPLOYER, 

assurance  against  liabilit}'  of,  943 — 945 
defences  open  to,  867,  872 
defined,  809,  871 

executor  of  employee  can  sue,  1344,  1394 
liability  of,  for  accidents  to  workmen,  866 — 874 
See  Workmen's  Compensation. 

ENTRY 

for  trial,  12.34 

forcible,  170,  450 

in  burglar}-,  what  constitutes,  394 

necessary  to  support  action  for  trespass,  449 — 453 

to  distrain,  894 

recover  possession,  964,  965 

EQUITY, 

administered  concurrently  with  law,  982,  1031,  1151 
doctrine  of,  as  to  assigning  choses  in  action,  772,  773 
origin  and  growth  of,  57,  58 

ERROR, 

writ  of,  abolished,  983,  984 

ESCAPE 

from  lawful  custody,  205 

homicide  to  prevent,  justifiable,  298 

of  dangerous  things  brought  on  land,  liability  of  owner  for,  509 

ESCROW,  671 

ESTOPPEL, 

binds  only  parties  and  privies,  1110 
bv  conduct  or  in  pais,  762,  1110 

deed,  677,  762,  1110 

holding  out  another  as  agent,  643,  841,  857 

judgment  of  a  court,  669,  670,  1323 
but  not  a  foreign  judgment,  955 
in  an  action  to  recover  land,  442,  1270 

record,  668,  957,  958,  1110,  1323 
different  kinds  of,  1110 
of  acceptor  of  bill  of  exchange,  821,  839 

bailee,  635 

drawer  of  bill  of  exchange,  821 

landlord,  876 

tenant.  126.') 

ESTOVERS. 

right  of  common  "f,  s:$ 

EVIDENCE, 

admissions,  1108 

advice  on,  1248 

as  to  damages.  129f»— 1293 

burden  of  proof,  1086.  HOG— 1109 
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EVIDENCE — continued. 

circumstantial,  1104,  1111 
cogency  of,  when  admitted,  1087,  1111 — 1114 
criminal  and  civil  cases,  difference  between  rules  as  to,  1274,  1275 
direct,  1103,  1104,  1111 
documentary,  1094,  1100—1103,  1112 
construction  of,  695,  696,  1103 

how  to  secure  production  of,  at  trial,  1102,  1103,  1251,  1252 
inspection  of,  1237,  1242 
when  it  excludes  oral,  1094,  1100 
estoppels,  1109—1111 
on  affidavit,  1250 

application  under  Order  XIV.,  1206 
commission,  1249,  1250,  1275 
oral,  1094—1100,  1112 

when  not  excluded  by  documentary,  1094,  1100. 
witnesses,  corroboration  of,  1099,  1100 

cross-examination    of,    1075—1077,    1089,    1096, 

1320 
how  to  procure  the  attendance  of,  1095.  1249 
privilege  of,  1096—1099 
presumption,  1109 
pleaded,  must  not  be,  1216 
prima  facie,  1106,  1107 
primary  and  secondary,  1104,  1105,  1114 

primary  usually  excludes  secondary,  1 104 
secondary  documentary,  1 105 

oral  (hearsay),  1104,  1114 
real,  1093,  1094,  1112 

right  to  inspection  of,  1094,  1247 
rebutting,  1079,  1274 
relevant,  1087—1093.     See  Relevancy. 

facts  must  be  proved   in  the  proper  way,  1093 — 1111. 
See  Proof. 
summons  for  directions  as  to,  1198 
unsworn,  when  admissible,  196,  1092,  1095 

EXAMINATION 

of  goods  by  purchaser,  802 

EXAMINATION-IN-CHIEF, 

leading  questions  not  allowed,  1076 
of  hostile  witness,  1076 
questions  must  be  relevant,  1076 

EXCHEQUER,  COURT  OF,  976,  981 

EXCUSABLE   HOMICIDE,  301—304 
definition  of,  301 
distinguished  from  justifiable  homicide,  301 

manslaughter,  301 
where  the  death  the  result  of  a  lawful  operation,  303 
sport,  303 
an  accident,  302 

honest  and  reasonable  mistake  of 
fact,  302 
reasonable  correction,  302,  303 

EXECUTION,  1324—1330 

against  the  goods  of  a  partnership,  860,  1400 

profits  of  a  living,  1325 
equitable,  1326,  1327 
garnishee  order,  1328 
interpleader,  1327 
stay  of,  application  for,  1280 
writs  in,  707,  1325,  1326,  1341 

EXECUTOR   OR  ADMINISTRATOR,  1391—1398 
assent  of,  to  legacy  or  devise  of  realty,  1392 
authority  of,  to  carry  on  business  of  deceased,  none,  139/ 
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EXECUTOR  OR  ADMINISTRATOR— co»^i«« erf. 
de  son  tort,  1393 
distraint  by,  889 
duties  of,  23,  1391 
infant  cannot  act  as,  1367 
joinder  of  causes  of  action  by  or  against,  1397 
liability  of,  for  injuries  done  bv  deceased  to  property  of  others, 
1395 
misappropriations  by  deceased,  1395 
on  contracts  made  by  deceased,  1395 — 1397 
personal  liability  of,  700,  1396    " 
projxTty  which  yests  in,  1393 

right  of)  to  compromise  claims  against  testator's  estate,  1396 
retain  debt  due  to  himself,  961 

sue  for  injury  causing  death  of  deceased,  494,   868. 
1344,  1394 
to  personal  estate  of  deceased,  1394 
real  estate  of  deceased,  1394 
trespass  to  the  goods  of  the  deceased,  458 

EXPELLING  A  TRESPASSER,  446,  962,  963 

EXPERTS, 

eyidence  of,  1092,  1093 

EXPLOSIVES, 

placing  against  a  building  or  ship,  398,  401 
sending  through  the  post,  314 

EXPOSURE 

of  children,  310 

indecent  prints,  etc.,  227—230,  232,  246 
the  person,  223,  224,  246 
wounds  or  deformities,  232 

EXTORTION,  181—183,  187,  188,  1427 

EXTRADITION,  1045,  n. 

EXTRAORDINARY  TRAFFIC,  502,  503 

EYRE,  JUSTICES  IN,  972,  974 


F.  0.  B.,  919 

FACTOR, 

as  agent,  852 
fraud  of,  302 
may  maintain  action  against  stranger  taking  goods,  636 

FACTS 

disco  ye  ry  of,  1243 — 1247 
notice  to  admit,  1247 
showing  state  of  mind,  admissible,  1087 
system,  admissible,  1088 

FAIR  COMMENT, 

a  defence  to  an  action  for  libel,  527 — 530 

a  prosecution  for  seditious  libel,  158 
public  right,  8,  158 
not  actionable  however  damaging,  407,  408 

FALSE   IMPRISONMENT,  47;5— 484 

actionaljlo  witliout  proof  of  damage,  475 

defences,  476 — 484 

definctl,  475 

distinguished  from  malicious  prosecution,  548 

measure  of  damages  in  action  of,  1296 
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FALSE   PRETENCES,  36&— 373 

by  words  or  conduct,  366,  367 

but  not  as  to  future  conduct,  368 
conviction  for,  when  larcenj-  proved,  356,  1083 
definition  of,  366 

distinguished  from  larceny  by  a  trick,  370 — 373 
fact,  must  be  as  to  an  existing,  368 
false  trade  marks  or  descriptions,  374 
intent  to  defraud  must  be  proved,  369 

other  false  pretences  admissible  as  evidence  of,  369 
obtaining  credit  by,  374 
precedent  of  indictment  for,  1471 
receiving  goods  obtained  by,  380,  381 
restitution  order,  1120 
summary  jurisdiction  in,  1050 
telling  fortunes,  232,  375 

FALSE  WEIGHTS,  375 

FALSIFICATION  OF  ACCOUNTS,  362,  1471,  1472 

FALSIFYING  AN  ACCOUNT,  1210 

FATAL  ACCIDENT, 

measure  of  damages  in  action  for,  495 

notice  of,  869,  870,  1043,  n.,  1344,  1347 

right  of  personal  representative  of  deceased  to  sue,  494,  868,  1344 

1394 
Statutes  of  Limitation  as  to  action  for,  74,  1136,  1139 

FEE  SIMPLE,  18,  19 

FELON, 

administrator  of  property  of,  663,  1431 
disabilities  of,  663,  1431 
homicide  of  escaping,  justifiable,  298 
private  person  justified  in  arresting,  478,  479 

FELONY, 

accessory  to,  128,  135,  1355,  1356 

assault  with  intent  to  commit,  322 

being  in  possession  of  implement  with  intent  to  commit,  232 

compounding,  209,  733 

defined,  132,  133 

killing  in  order  to  prevent,  may  be  justifiable  homicide,  299 

loitering  with  intent  to  commit,  233 

misprision  of,  208 

FERM  NATURE.    See  Animals. 

FIERI  FACIAS, 

property  seizable  under,  707 
writ  of,  1325,  1326,  1341 

FIGHT, 

challenge  to,  183,  184,  282,  313 
duty  of  police  to  prevent,  170 

if  death  ensues  may  be  murder  or  manslaughter,  282 
mere  voluntary  presence  at,  not  necessarily  an  assault,  320 
persons  assisting  at  prize-fight  may  be  guiltv  of  manslauirhter, 
282,319 

FINDER, 

appropriation  of  lost  chattel  by,  may  amount  to  larceny,  353 — 

355 
of  lost  property  has  a  right  against  all  the  world  except  the  owner, 

462,  467 
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FIXE, 

power  of  magistrates  to  inflict,  lOol,  1053 

FIRE. 

insurance  against,  021,  92S — 930 

liability  of  tenant  from  year  to  year  for  accidental,  882,  885 
protection  of  children  from,  311,  312 
And  see  Arson. 

FIRST  OFFENDERS,  UO,  1110 

FISH, 

right  to  fish  in  the  sea,  1 1 
larceny  of,  340 

FIXTURES, 

agricultural,  904—906 

contract  concerning,  must  be  in  writing,  707,  708 

defined,  902,  903 

distrained,  cannot  be,  891 

larceny  of,  339 

ornamental  or  domestic,  903 

removal  of,  893,  903—906 

tenant's,  903,  904 

trade,  904 

FLOWING  WATER,  22,  590—596.    See  Easemext,  Water. 

FOOD, 

indictable  offence  to  send  to  market  meat  unfit  for,  41, 106,  289,  504 

FOOTPATH, 

duties  of  District  Council  as  to,  250 
maintenance  of  stiles  and  swing  gates  on,  249 
offences  punishable  summarily,  252 
unfenced  excavation  close  to  a,  248,  500,  501 

FORBEARANCE 

to  sue  may  be  good  consideration  for  a  promise,  688,  737 

FORCIBLE   DETAINER,  170 

FORCIBLE  ENTRY, 

by  lawful  owner,  170,  45  J 
right  to  prevent,  7 

FORECLOSURE 

of  mortgage,  30 

FOREIGN  BILL,  827 

FOREIGN   BONDS,  838 

FOREIGN   ENLISTMENT,  137,  171—173 

FOREIGN  JUDGMENTS,  954—958 

FOREIGN   SOVEREIGN,  1428,  1432 

FORESHORE,   14,  15 

FORFEITURE, 

for  non-payment  of  rent,  443 

interrogatories,  the  answers  to  which  might  subject  a  party  to 

forfeiture,  not  allowed,  1268 
of  dogs,  nets,  and  game  illegallj-  taken,  966 
fishing  tackle,  965 

])roperty  of  (onvicted  felon  abolished,  132,  133 
relief  against,  443,  908 

in  actions  for  rccovcrj'  of  land,  444,  1264,  1266 
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FORGERY,  386—391 

acts  which  amount  to,  389 
common  law  and  statutory,  386,  387 
false  documents,  387 
intent  to  defraud  or  deceive,  388,  390 

but  not  with  reference  to  any  particular  person,  390 
joinder  of  count  for  uttering,  390,  n.,  1472 
of  documents  for  the  purpose  of  evidence,  194 

official  or  public  documents,  194 

trade  marks,  374 
possession  of  implements,  etc.,  391 
precedent  of  indictment  for,  1472 
uttering  forged  document,  390 

FRANCHISE,  95,  n. 

action  involving  title  to,  cannot  be  tried  in  the  Count}^  Court, 
1031 

FRANKPLEDGE,  973 

FRAUD, 

absence  of  consideration  may  be  evidence  of,  689,  690 
action  of,  defendant's  motive  immaterial,  721 
measure  of  damages  in,  1302 
remedies  of  plaintiff  in,  719 

action  for  rescission  of  contract,  719,  721 
in  tort  for  damages,  554 — 556,  719 
what  plaintiff  must  prove  in,  554,  555,  720 
by  words  or  conduct,  720 
carelessness  is  not,  554,  721 
cheating,  375 
defence  of,  must  be  pleaded,  127 

to  Statute  of  Limitations,  when,  1142 
defined,  719,  720 

effect  of,  on  contracts  generally,  696,  719,  720 
of  carriage,  646 

life  insurance,  924,  925 
marine  insurance,  932,  933 
under  seal,  679 
title  to  negotiable  instinment,  816,  817 
judgment  obtained  by,  may  be  impeached,  669,  1323,  n. 
liability  of  defendant  for  repetition  of  false  statement  to  third 

party,  555,  556 
non-disclosure  is  not,  721 
obtaining  credit  by,  367,  368,  374,  1477 
of  agent,  liabilitv  of  innocent  principal  for,  722 
bankrapt,  378,  680,  734,  1404 
directors  of  company,  556 — 559,  724,  1413 
partner,  559 
public  officer,  188 
puffing  does  not  amount  to,  722 
reckless  assertion  may  amount  to,  720 
And  see  Statute  of  Frauds. 

FRAUDULENT   CONVERSION,  350,  362—364,  1472,  1473 

FRAUDULENT  MISREPRESENTATION.    /See  Misrepresentation. 

FRAUDULENT   PREFERENCE,  680,  734,  735,  1399 

FREEDOM  OF  SPEECH,  8,  157,  158 

FREIGHT, 

defined,  916,  917 

lien  of  shipowner  for,  29 

FRESH   EVIDENCE, 

on  appeal,  997,  1127,  1334 
B.C.L. — VOL.  II.  55 
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FRUIT, 

cannot  1)0  taken  under  a  fi.  fa.,  707 

falling  on  neighbours  land  may  be  retaken,  9G5 

growing,  goes  to  heir,  not  executor,  707 

FUNERAL   EXPENSES, 

payable  by  executor,  1391 
husband,  13(34 
widow,  though  an  infant,  1364 

FURNISHED  HOUSE, 

implied  condition  in  contract  to  let,  882,  907 

FUTURE  GOODS,  790,  797 


G. 

GAME, 

larceny  of,  340—342 

pursuit  of,  at  night,  by  armed  persons,  184 

GAMING 

contracts,  735—738,  920,  921,  931,  932 
house,  246,  247 

GARNISHEE   PROCEEDINGS,  1328,  1329 

GAS, 

larceny  of,  339 

GAVELKIND,  76,  1367,  n. 

GENERAL  AVERAGE,  918 

GENERAL  INDORSEMENT, 
precedents  of,  1188,  1196 

in  actions  for  the  recovery  of  land,  1260 
procedure  on,  1196—1201,  1263,  1264 

"GOOD   CAUSE," 

for  depriving  successful  party  of  costs,  1279,  1280 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

GOODS   SOLD   AND   DELIVERED, 

action  for,  precedents  of  defence,  1228 

indorsements,  1205 
statement  of  claim,  1221 
when  interest  can  be  claimed,  1152 
GOVERNOR   OF   COLONY, 

liabilit}'  of,  for  wrongful  acts,  1426,  1427 

GRAND  JURY, 

abolished,  1060 

GRANT, 

acquisition  of  easement  by,  25,  567,  568 
profit  a  prendre  by,  26,  577 

GRASS, 

growing,  goes  to  heir,  not  executor,  707 
cannot  be  taken  under  a  fi.fa.,  107 
firing,  400 

GRIEVOUS   BODILY    HARM,  320 

GUARANTEE, 

by  memlKTs  of  a  compan}-,  141 1 

contract  of,  700 — 704 

distinguished  from  an  indemnity,  702,  703 

insurance,  946 

precedent  of  defence,  1227 

specially  indorsed  writ,  1205 
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GUARDIAN 

and  ward,  undue  influence,  718,  725 

GUARDIAN  AD  LITEM, 

married  woman  cannot  act  as,  1352,  n. 

infant  must  defend  action  by,  1377 

lunatic  may  sometimes  defend  action  by,  1386 

GUEST, 

liability  of  host  for  injury  to,  487 
See  Innkeeper. 

GUNPOWDER, 

indictable  offence  to  store  quantities  of,  in  town,  41 


H. 

HABEAS  CORPUS, 

writ  of,  141,  156,  189,  202,  1173—1175 
duty  of  judge  to  grant,  189 
procedure  on  application  for,  1174 
sending  prisoner  outside  protection  of,  141,  156,  202 
King  cannot  pardon,  141 

HABITUAL  CRimNALS,  1115,  1119 

HABITUAL  DRUNKARD,  230,  864,  1042,  1118,  1385 

HANDWRITING, 

proof  of,  1105,  1251 

HEARSAY  EVIDENCE,  1104,  1114 
HEEDLESSNESS,  279,  288,  295 

HEIR, 

bargains  .vitlu  may  be  void,  718 

when  b)und  by  covenant  of  ancestor,  678,  1397 

party  L-iain  ing  as,  must  show  how  descended,  441,  1216,  1266 

tak  -.3  \iT(  wing  grass,  crops,  etc.,  in  preference  to  executor,  707 

HERESY,  211 

HERIOT,  463,  965 

HIGH   BAILIFF,  954,  1033,  1034,  1337 

HIGH  COURT  OF  JUSTICE,  981,  1019—1021 
authority  of  decision  of,  68 

HIGHWAY, 

access  to,  owner  of  adjoining  land  must  have,  26 

dedication  of,  9,  10 

furious  driving  on,  252 — 254 

justices  may  stop  or  divert,  10 

navigable  river  is  a,  11,  244 

non-repair  of,  249 — 251 

infant  not  liable  on  indictment  for,  1369 
nuisances  to,  247—254,  500—502 

abatement  of,  966 
obstruction  of,  247,  248,  251,  500—502 
offences  as  to,  punishable  summarily,  252 
origin  of  our  highways,  9 
right  of  passage  over,  8,  9,  244 

cannot  be  lost  by  non-user,  10 

granted  away,  10 
not  an  easement,  25 


HISSING  IN  A   THEATRE,  259,  629 
HOLDER.    See  Negotiable  Instruments. 
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"HOLDER   IN   DUE   COURSE,"  814— 81(5,  821— 824,  837 

"  HOLDING   OUT,"  643,  841,  S57 

HOLDING   OVER,  879,  908 

HOMICIDE,  206—304 

causing  dcjxth,  266 — 273 
murder,  274 — 283 
manslaughter,  284 — 296 
justifiable,  297—301 
excusable,  301—304 

every  homicide  is  primA  facie  murder,  274 
-See  Murder,  Manslaughter,  etc. 

HORSES, 

purchase  of,  in  market  overt,  22,  799,  n. 

larceny  of,  337 

liability  of  owner  for  injury  or  trespass  by,  451,  460,  509 

HOUSE, 

right  of  support  for,  587 — 590 

See  Building,  Easement,  Owner,  etc. 
furnished,  882,  907 

HOUSE   OF  LORDS, 
judges  of,  1021 

authority  of  decision  of,  67,  68 
appellate  jurisdiction  of,  in  criminal  cases,  999 

civil  cases,  1021,  1335,  1336 
court  of  first  instance  for  trial  of  peers,  1000 
procedure  on  appeals  to,  1335,  1336 

HOUSEBREAKING, 
definition  of,  395 
distinguished  from  burglary,  396 

prisoner  may  be  convicted  of,  on  indictment  for  burglar3%  395 
possession  of  housebreaking  implements,  etc.,  232,  396 

HUNDRED  COURT,  972 

HUSBAND, 

agency  of  wife  to  pledge  credit  of,  841,  842,  1360—1365 

terminated  by  death  of,  1364,  1365 
and  wife,  agreement  as  to  future  separation  void,  733,  1365 
separation  order,  1019.  1041,  1358,  1363 
contracts  between,  662,  663,  1360,  1365 
communications  between,  privileged,  1097 
joinder  of  causes  of  action  by  and  against,  1356 — 1361 
evidence  of  one  against  the  other,  1097,  1098 
coercion  by,  127,  128,  717,  1355,  1356 
larceny  from  wife,  345,  346 
liability  of,  to  maintain  wife,  1354,  1363 

for  wife's  crimes,  127,  128,  1354—1356 
torts,  438,  1358,  13.59 
contracts,  662,  841,  1360—1365 
right  of,  to  wife's  .society,  564,  1354 
tort  on  wife,  may  sometimes  sue  for,  1356 

HYPOTHECATION,  31,  32 


I.  0.  U.,  948 

IDENTITY, 

opinion  as  to,  admissible,  1093,  1101 
mistake  as  to,  727 

IDIOT,  1379,  1382 
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IDLE   AND   DISORDERLY  PERSOXS,  231 

IGNORANCE, 

of  fact,  45,  128 
law,  45,  112,  113 

ILLEGAL  CONTRACTS,  679,  729—742 
abuse  of  legal  process,  206,  734 
bankruptcy,  fraudulent  preference  in,  734,  735 
benefice,  presentation  to  vacant,  732 
betting  agent,  736 
bills  of  exchange,  833 
bribery,  190—192,  364,  365,  733,  734 
champerty,  206,  734 

compounding  felonies,  etc.,  209,  210,  733 
consideration,  679,  729,  741,  742 

new,  in  wagers,  737 
contract  under  seal,  729,  742 
contracting  out  of  statutes,  731 
extrinsic  evidence  to  show  illegality,  729 
felonies,  compounding,  209,  210,  733 
fraudulent  preference,  680,  734,  735,  1399 
immoral  contracts,  741,  742 
libel,  contract  to  print,  741 
lotteries,  247,  735 
maintenance,  206,  734 
marriage,  contracts  relating  to,  733 
money-lenders,  731 
new  consideration  in  wagers,  737 
presentation  to  vacant  benefice,  732 
promise,  illegal,  729 
public  policy,  729,  733,  742 
restraint  of  trade,  general  principles,  738,  739 
as  to  duration,  739 
area,  740,  741 
seal,  contracts  under,  729,  742 
separation,  agreements  for  future,  733,  742,  1365 
simony,  732 

statute,  contracts  forbidden  by,  731,  732 
stocks  and  shares,  dealings  in,  737,  738 
Sunday  trading,  731 

taint  of  illegality  may  not  vitiate  whole  transaction,  730 
trade,  restraint  of,  738 — 741 
wagers,  735—738,  920,  921,  931,  932 

ILLEGALITY, 

deed  when  impeachable  for,  679,  680 
defence  of,  in  action  on  bill  or  note,  833 

IMMORAL  CONTRACTS,  39,  741,  742 

IMPEACHMENT.  187 

IMPLIED  CONTRACTS, 
of  agencj%  841 
definition,  947 
examples,  947 
how  pleaded,  1217 

money  paid  at  another's  request,  948 
suretyship,  725,  948 
quanhtm  mernit,  664,  747,  748,  862,  1215 

IMPLIED   WARRANTY.     -See  Waeeanty. 

IMPOSSIBILITY 

of  performance  as  a  defence  to  an  action  of  contract,  755 — 757 

IMPRISONMENT 

definod,  475 

as  a  punishment,  139 

See  False  Impeisoxmext. 
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INCEST,  227 

INCITEMENT 

to  commit  a  crime.  134,  25(3,  1356 
murder,  282,  307 
mutiny,  155,  156 
commit  perjurj',  193 

IN  CON  SI  MI  LI  CASU,  55,  57 

INCORPOREAL  PROPERTY,  37 
transfer  of  hereditaments,  674 
not  distrainable,  891 

INCORRIGIBLE  ROGUES,  233,  234,  1051,  n.  (4) 

INCRDHNATING  QUESTIONS 
in  interrogatories,  1246 
addressed  to  a  witness,  1098 

INDECENT  ADVERTISEMENTS,  229,  230 

INDECENT  ASSAULT,  329,  330,  1051,  1091 

INDECENT   BOOKS,  Etc.,  227—230,  232,  246 
warrant  to  search  for,  228 
order  for  destruction  of,  229 

INDECENT   EXPOSURE 

of  the  person,  225,  226,  246 

of  books,  prints,  etc.,  227—230,  232,  246 

INDEMNITY, 

contract  of,  distinguished  from  contract  of  guarantee,  702,  703 

of  assurance  is  not,  937 
against  consequences  of  publishing  a  libel  void,  623,  730 
given  to  bail,  a  criminal  offence,  1056 
of  agent,  848 
to  officers,  etc.,  suppressing  statutory  riot,  167,  168,  298 

INDICTABLE   OFFENCES 

distinguished  from  offences  punishable  summarily,  1048 — 1052 
usually  tried  at  Assizes  or  Quarter  Sessions,  1060 
when  triable  summarily,  1049 — 1051 

INDICTMENT, 

copy  of,  prisoner  charged  with  treason  entitled  to,  149 

criminal  information,  distinguished  from,  1068 

definition  of,  132,  1060 

joinder  of  counts  in,  381,  390,  n.,  1063,  1064 

limitation  of  time  for  presenting,  1046,  1047 

material  parts  of,  1062 

motion  to  quash,  983,  1073,  1122 

office  of,  1061,  1062 

pleas  to,  1072—1074 

precedents  of,  1066,  1468—1480 

prisoner  at  Quarter  Sessions  and  Assizes  usually  tried  on,  1060 

exceptions  to  this  rule,  1051,  n.,  1067 
voluntary  bill,  1057 

INDORSEMENT 

on  writ,  1187,  1260—1262 

must  show  representative  character  of  partj',  1188 
general,  119(>— 1201 

precedents,  1188,  1196,  1260 
for  an  account.  1209 
precedent,  1210 
special,  1202-1210 

precedents,  1205 
in  actions  for  the  recovery  of  land,  443,  1260 — 126  I 
of  negotiable  instalments,  809,  820,  823,  831 
bUl  of  lading,  913 
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INDUSTRIAL  DISEASES,  S70,  874 

INFANTS,  1367—1378 

action,  can  bring  (by  his  next  friend)  and  defend  (by  guardian 

ad  litem),  1377 
admission  by,  does  not  bind,  1367,  1377 
administrator,  cannot  act  as,  1367 
agent,  can  act  as,  840,  1367 
apprentice,  738,  865,  1375 
bailee,  can  act  as,  1367 
bankrupt,  cannot  be  made,  1367,  1400 
betting  circulars,  sending  to,  1368,  1376 
bill  of  exchange  by,  1374 
compromise  of  action  by,  1377 
contracts,  662,  1370—1377 

for  necessaries,  662,  1370—1372 
his  benefit,  662,  862,  1373—1373 

on  a  promise  to  repay  money  lent,  1372,  1373 
of  marriage,  1375 

ratification  and  repudiation  of,  662,  1375,  1376 

cannot  be  made  liable  in  tort,  if  cause  of  action  is  really 
founded  on  contract,  1370 

specific  performance,  1373 
crimes  by,  45,  126,  1368,  1369 

not  liable  on  indictment  for  non-repair  of  highway,  1369 

rape,   boy  under  fourteen    cannot    be   convicted  of,    329, 
1369 

under  Debtors  Act,  1869...  1369 

cannot  plead  coercion,  1369 
death,  cannot  be  sentenced  to,  1368,  n. 
deed,  cannot  execute  binding,  1367 

except  marriage  settlement,  1367,  n.,  1376 
executor,  cannot  act  as,  1367 
guardian  ad  litem,  infant  defends  action  by,  1377 
guardianship  of,  1367 
land,  can  own,  1367 
lease,  cannot  grant,  879 
marriage,  can  contract  a  binding,  1367 
partner,  liability  as,  855,  1400 
penal  servitude,  cannot  be  sentenced  to,  136S,  n. 
settle  an  account,  cannot,  1367 
torts,  by  and  against,  1369,  1370 
will,  cannot  make  a  valid,  1367 

INFERIOR  COURTS 

of  record,  1029—1040 
not  of  record,  1040—1043 
See  CoxTRTS. 

INFORMATION, 

laid  before  a  magistrate,  1048 

in  the  nature  of  a  writ  of  quo  warranto,  1182 

criminal,  1067 — 1070.     See  Criminal  Information. 

"INHERENT  VICE,"     645,  915 

INJUNCTION,  1156—1161 

in  action  for  infringement  of  patent,  604 

trespass  to  land,  446 

nuisance,  241,  499,  1193,  1.341 

libel,  539 
interlocutory  or  interim,  1157 
mandatory,  1157 
perpetual,  1157 
precedents  of  claims  for,  1160 
principles  on  which  Court  will  grant,  1158 
procedure  for  obtaining,  1160.  1161 
restraining  breach  of  covenant,  908 
restrictive,  1157 
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lyjVIilA  ET  D.lil/.VrJ/,  415— 421 
ISJVRIA  SINE  DAM  NO,  ^12-^15 
INLAND  BILL,  827.    See  Bill  of  Exchange. 

INNKEEPER, 

gives  general  licence  to  enter  his  doors,  453,  454 

cannot  detain  guest  for  debt,  29 

obligation  of,  to  receive  goods,  29,  641,  C42 

right  of  lien  of,  29 

goods  of  guest  of,  not  distrainable,  892 

INNS  OF  COURT  ANT)   OF  CHANCERY,  1437,  143S 

INNUENDO,  521,  522 

INQUIRY 

as  to  damages,  1009,  1193 
into  cause  of  accident,  1043 

INQUISITION 

of  lunacy,  1382 

by  coroner,  996,  1039,  1067 

INSANITY,  1379—1390 

different  degrees  of,  1379 

effect  on  wiUs,  1379 

delusions,  1379,  1384 

uncontrollable  impulse,  1384 

as  a  defence  to  criminal  proceedings,  1383,  1384 

habitual  drunkenness  may  induce,  1385 

special  verdict  in  cases  of,  1082,  1385 

INSPECTION 

of  documents,  1242 

referred  to  in  pleadings,  1237 
documents  privileged  from,  1239,  1240 
of  premises  or  other  property,  1094,  1247 

INSURABLE  INTEREST,  921—924,  929,  931 

INSURANCE.    See  Assurance. 

INTENTION.    See  Criminal  Intention,  Motive. 

INTERESSE   TERMINI,  876,  1256 

INTEREST, 

excessive,  harsh,  etc.,  718 
when  recoverable,  1152,  1289 

INTERPLEADER,  1327 

INTERPRETATION 

of  words  in  a  statute,  75 

INTERROGATOREIS, 

admLssions  in  answer  to,  1108,  1236,  1245 

answers  to,  124.5 — 1247 

as  to  names  of  witnesses,  1244 

-fishing,"  1246 

in  actions  for  the  recoverj'  of  land,  1268 

aggravation  or  mitigation  of  damages,  1244 

County  Court,  1339 

penal  actions,  953 
object  of,  1243 
objections  to  answer,  1245 

refusal  to  answer  jmnishable  by  attachment,  1246 
relevant,  must  Ix;,  1244 
"  scandalous,"  1246 
tending  to  criminate,  1246 
"  to  credit."  not  allowed,  1244 


f 


INDEX.  1531 


ISSUE, 

definition  of,  1212 
garnishee,  1328,  1329 
interpleader,  1327 
of  writ  of  summons,  1189 
joinder  of,  1232 


JOINDER 

of  counts  in  an  indictment,  356,  381,  390,  1063,  1061,  1066 
issue,  1232 

causes  of  action,  1145 — 1148 
in  actions  for  recovery  of  land,  1258 — 12G0 
with  claim  bv  or  against  an  executor  or  administrator,  1397 

husband  and  wife,  1356—1361 
parties,  1143—1145 

in  action  for  recovery  of  land,  440,  1256 — 1258 

JOINT  CONTRACTS,  666,  1143,  1444 

JOINT  TENANCY 

is  not  partnership,  856 

JOINT  TORTS,  623—625 

each  defendant  liable  for  whole  damage,  623 

judgment  against  one  defendant  releases  the  others,  438,  624,  1 145 

no  contribution,  624 

JUDGE, 

duty  of,  at  trial,  49,  62,  1081,  1275,  1276 

to  ascertain  law  where  decisions  conflict,  05 
construe  written  documents,  1103 
exclude  irrelevant  evidence,  1080 
grant  writ  of  habeas  corpus,  189 
mandamus  will  lie  to  enforce,  190 
in  prosecutions  for  libel,  179 

nuisance,  248 
actions  for  libel,  521,  960 

malicious  prosecution,  546,  548 
negligence,  489 
nuisance,  506 
in  bankruptcv,  1011 

lunacv,  1381 
of  County  Court,  1033 
privilege  of,  from  action  for  slander,  418 — 420,  531 

false  imprisonment,  483,  484 
slaying,  may  be  treason,  144,  147 

JUDGE'S   CHAMBERS,  1003—1006,  passitn,  1016 

JUDGMENT, 

against  a  partnership,  860,  1400 

joint  contractors,  666,  1143 
tort  feasors,  624,  1414 

married  woman,  1352,  n.,  1365 
binds  the  lands  of  the  debtor,  669 
by  consent,  669 
contract,  is  not  a,  668 
default  of  appearance,  669.  1192.  1263 

defence,  1193,  1197,  1231 
enforcing  in  High  Court,  1324—1330 

Countv  Court,  1340 
estoppel  bv,  669,  670,  955,  1145,  1323 
final,  1192";  12€6,  1278 
foreign,  action  on  a,  954 — 958 
fraud,  can  be  impeached  for,  669,  1323,  n. 
171  rem,  957,  1017,  1403 
interest  on  a,  1152,  1289 
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JUDGMENT— f  OH/ i«(/frf. 
interlocuton-,  1193 

merger  of  original  cause  of  action,  669 
motion  for,  1276,  1331 

in  arrest  of,  983,  1122 
on  admissions,  1224 

recoverj'  of  land,  in  actions  for  the,  442,  1270 
summarAs  under  Order  XIV'.,  1206 

JUDICIAL  COMMITTEE   OF  THE  PRIVY  COUNCIL,  1022 

JUDICIAL   NOTICE,  87,  1106 

JUDICIAL   OFFICERS, 

non-liability  of,  for  official  acts,  418,  483,  531,  1426 

JUDICIAL   PROCEEDINGS, 

statements  made  in,  absolutely  privileged,  531,  532 
reports  of,  privileged,  535 

JUDICIAL  SEPARATION, 

jurisdiction  of  High  Court  to  grant,  1019,  1353 

Petty  Sessions  to  grant,  323,  1041,  1354 

JURISDICTION, 

criminal,  136,  137 

offences  committed  abroad,  137,  1045 
at  sea,  136 
civil,  of  the  High  Court  of  Justice,  1000  et  seq. 

torts  or  breaches  of  contract  committed  abroad,  1001,  1045 
of  the  County  Court,  72,  979,  1029—1035 
foreign  courts,  957 
of  justices  in  pettj-  sessions,  criminal,  985 — 989,  1044 — 1054 

ousted    if    bond    fide    claim  of 
right  Ije  raised,  1052 
civil,  986,  1040—1043 
plea  to  the  jurisdiction  on  arraignment,  1072 
service  of  writ  on  person  out  of,  1190 
And  see  Courts. 

JURY, 

common,  1253,  1272,  1339 
coroners,  1039 
duty  of,  1086 

in  prosecutions  for  libel,  159,  179 
nuisance,  248 
actions  for  libel,  .521,  960 

malicious  prosecution,  546,  548 
negligence,  489 
nuisance,  .506 
payment  into  Court,  may  not  be  informed  of,  1228,  1273 
petty,  1071,  1074 
right  to  a,  1253 

challenge,  1074,  1272 
sheriffs,  1038 

special,  1071,  12.53,  1272,  1339 
verdict  of,  in  civil  cases,  1277,  1278 

in  criminal  cases,  1081 — 1084,  1385 
view  by,  1253 
withdrawal  of  a  juror,  1275 

JUSTICE  OF  THE  PEACE, 

appea]fromsummaryconvictionby,988.  991,990, 1013,  1019,1053 

application  to,  for  warrant  or  summons,  1047 

case  statofl  by,  989,  992 

civil  jurisdiction  of,  986,  1040—1043 

criminal  jurisdiction  of,  98.5—989,  1044 — 10.54 

duties  of,  in  cases  of  riot,  165,  166 

history-  of.  973 

laying  an  information  before,  1048 
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JUSTICE  OF  THE  FEACE-<on.tmued. 

liability-  for  torts  committed  in  office,  418 — 420,  482,  483  i 

power  of,  to  stop  up  or  divert  a  highway,  10  5 

preliminary  inquirj-  before,  1054 — 1059 
right  of,  to  arrest,  482 

See  Summary  Jurisdiction. 

JUSTICES   IN   EYRE,  144,  974 

JUSTIFIABLE   HOMICIDE,  297—301 
definition  of,  297 

distinguished  from  excusable  homicide,  301 
in  arresting,  or  preventing  escape  of,  a  criminal,  298 

dispersing  a  riot,  298 

execution  of  criminal  by  authorized  officer,  297 

prevention  of  a  felony,  299 

self-defence,  300 

JUSTIFICATION, 

as  a  defence  to  actions  of  assault,  473 

false  imprisonment,  476 — 484 
libel  and  slander,  526,  527 
charge  of  homicide,  297 — 301 
assault.  318.  319 
libel,  177,  178,  960,  1474 

JU\"ENILE  COURTS,  1049;  1050 


K. 
KING, 

absolute  owner  of  all  land  in  England,  17 

cannot  be  sued  for  tort  or  breach  of  contract,  1426 

commit  a  crime,  1426 

pardon  certain  crimes,  141,  1174 
corporation  sole,  1409,  1425 
Crown  leases,  880 

debts  due  to,  can  be  recovered  without  judgment,  1425,  1426 
prerogative  of  mercy  vested  in,  105,  208,  1128,  1425 
Statute  of  Limitation  as  to  recovery  of  land  by,  1136 

Treasons,  as  to  who  is,  143 
striking  or  discharging  firearms  at,  151 

KING'S   BENCH   DIVISION,  994—996,  100:i— 1014 
bankruptcy  jurisdiction,  1010—1012,  1400 
criminal  jurisdiction  of,  appellate,  995,  996 

original,  994,  995 
Crown  side,  1014 
district  registrars,  1006  ' 
Divisional  Courts,  1013 
election  petitions,  1012 
Masters.  1005 

official  referees,  1006—1010 
Revenue  side,  1014 

KING'S  ENEMIES, 

common  carrier  not  liable  for  act  of,  644 
shipowner  not  liable  for  act  of,  915 

KNOWLEDGE, 

guilty,  how  proved,  121,  122,  125—128,  384,  1109 

pleaded,  1217 
carnal,  221,  222,  329,  330 


LACHES,  955,  1137 
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LAND, 

bound  by  judgment,  CG9 

contracts  for  sale  of,  5C7,  698,  704^708 

full  disclosure  on,  559,  560,  724 
measure  of  damages  in  action  on,  1312 
specific  performance  of,  1171 

with  abatement  of  price,  1171,  1172 
compensation,  1172 
covenants  running  with  the,  769,  770,  896 
larcenj'  of  things  attached  to,  339,  340 

owner  of,  keeps  certain  things  thereon  at  his  peril,  509,  510 
ownership  of,  17 — 20,  38 

recovery-  of  possession  of,  440 — 444,  1254 — 1271 
removal  of  goods  improperly  placed  on,  963,  964 
reservation  of  easement,  on  sale  of,  567 
right  to  support  for,  587 — 590 
trespass  to,  44.5 — 454 
LANDLORD   AND   TENANT,  875— 909 

absolute  privilege  from  distress,  891 — 893 
action  for  injurv-  to  reversion,  908 
rentV907 

use  and  occupation,  907 
additional  rent,  888 
agreements,  877 
agricultural  fixtures.  904 — 906 

holdings,  883,  884,  890,  893,  904^906 
apportionment,  897 
arrears  of  rent,  907 
assignee,  covenants  binding  on,  896 
assignment,  443,  874,  895—897 

bv  operation  of  law,  897 
of  rent,  887,  889 
attornment  clause  in  mortgage  deed,  879 
"  away-going  "  crops,  82,  902 
bailiff",  distraint  bv,  893,  894 
bankruptcy  of  tenant,  897,  898,  904 
claim  of  right  may  operate  as  a  forfeiture,  900 
clandestine  removal  to  avoid  distress,  893,  953 
condition  broken,  re-entr\-  on,  900 

of  fitness  foi;  habitation,  882,  907 
conveyance,  875 
convicts,  879 

corporations,  leases  by,  879,  880,  907 
covenants,  674,  881—885 

against  assigning,  895 
binding  on  assignee,  896,  897 
running  with  land,  674,  769,  770,  896 
to  repair,  88^—885,  908 
Crown  leases,  880 
cultivation,  883 

"  custom  of  the  country,"  81,  82,  883 
death,  termination  of  lease  through,  881,  897 
deductions  from  rent,  888 
deed,  when  necessary,  876,  877 
"  demise,"  881 

disclaimer  of  tenancv,  897,  898,  904 
distress,  24,  464,  887,  889—895 
domestic  fixtures,  903 
double  rent,  908,  1259,  n. 

value,  908,  953,  1259 
ecclesiastical  corporations,  leases  bj-,  880 
emblements,  902 
flit  FA'  to  distrain.  894 
equitable  waste,  886 
estoppel,  876,  1 265 

executor  or  administrator  distraining,  889 
fixtures,  902—907 

exempt  from  distress,  891 
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LANDLORD  AND  TEi^ ANT— continued. 
forfeiture,  relief  from,  443,  908 
fraudulent  removal  to  avoid  distress,  893,  953 
furnished  house,  882,  907 
"  good  and,tenan table  repair,"  884 
goods  privileged  from  distress,  890 — 893 
"  half  year's  notice,"  what  is,  901 
"  holding  over,"  879,  908 
impeachment  of  waste,  885 
implication,  tenancy  by,  879 
impounding  goods  distrained,  894 
improvements  by  agricultural  tenants,  905,  906 
incorporeal  rights,  not  distrainable,  891 
infants,  879 

injunction  to  restrain  breach  of  covenant,  908 
interesse  termini,  876,  1256 
landlord,  estoppel  of,  876 

landlord's  title  cannot  be  disputed,  1265,  1268 
lease,  875—878 
lessors,  who  may  be,  879 — 881 
licence,  875 

lodger's  goods,  890,  891,  893 
lodgings,  882 
lunatics,  879 
merger,  899 

mortgagor  and  mortgagee,  powers  of  leasing,  31,  880 
notice  of  distress,  894 

to  determine  lease,  899 
quit,  900,  908,  1130,  1262 
ornamental  fixtures,  903 
penal  rent,  888 
permissive  waste,  885,  886 
privity  of  estate,  896 

quiet  enjoyment,  covenant  for,  881,  882,  907 
re-entry  on  condition  broken,  443,  900 
relation  of,  how  arising,  875 
relief  against  forfeiture,  908,  1264,  1266 
remedies  at  law,  907 — 909 
removal  of  fixtures,  903 — 906 

goods  to  avoid  distress,  893 
rent,  886—889,  907,  908 

on  severance  of  reversion,  897 
repair,  883—885,  908 
replevin,  462,  463 
reservation  of  rent,  887 
reversion,  injury  to,  908 

severance  of,  897 
reversionary  estate,  rent  goes  with,  887 
sale  of  goods  distrained,  894,  895 
seizure  when  distraining,  what  is,  894 
surrender,  899,  900 
tenancy,  different  kinds  of,  875 — 879 

for  a  term  of  years,  876,  877,  886 
life  of  tenant,  880 

from  year  to  year,  877,  878,  885,  886,  900,  905 

by  estoppel,  876 
sufferance,  879 

at  will,  878,  879,  886,  897,  905 
tenant  cannot  dispute  his  landlord's  title,  1265,  1268 
term,  876 

termination  of  lease,  rights  of  parties  on,  898 — 902 
things  on  premises  to  be  worked  upon,  891 
timber,  885,  886 

time  for  payment  of  rent,  463  n.,  887,  888 
trade  fixtures,  904 
underlease,  895 
undertenant's  goods,  890,  893 
use  and  occupation,  886,  907 
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LAKDLOKU  .VXD  TENAXT— co«<i««ea. 
"  usual  covenants,"'  881 
voluntary  waste,  885 
waste.  885,  88G,  908 
writing,  when  not  necessary,  87G  ,877 
yearly  tenancy,  877,  878,  885,  88G,  900,  905 

LARCENY,  33G— 358 

aggravated,  331,  337,  338,  356—358 
asj)ortation,  355,  35U 
borrowing  is  not,  352 
by  bailee,  349,  350 
clerk  or  servant,  357 
finding,  353 — 355 

luisband  from  wife  and  vice  versa,  345,  346 
post  office  officials,  357,  358 
public  officials,  357 
trick,  348,  349 
i;laim  of  right,  352 
consent  of  owner,  goods  must  be  taken  without,  346 — 351 

given  through  fear  or  fraud,  346 
conviction  for  embezzlement  or  false  pretences  on  indictment  for 
larceny,  356,  1084 
false  pretences,  though  offence  proved  to  be  larceny, 
356, 373 
definition  of,  336,  337 
distinguished  from  embezzlement,  359 
false  pretences,  370 
from  bailee.  344 

dwelling-house,  357 
the  person,  331,  357 
indictment  for,  may  contain  a  count  for  receiving,  356,   381, 

1066 
intention  to  deprive  owner  permanently  of  his  property,  351 — 355 

must  exist  at  time  of  taking  possession,  361 
of  children  under  fourteen,  223 
choses  in  action,  339 
fish,  oysters,  etc.,  340 

fixtures,  growing  things,  and  ore  from  mines,  339,  340 
gas,  electricity,  etc.,  339 
minerals,  337 

plants,  roots,  fruit,  and  vegetable  productions,  338 
post-letters,  357,  358 
tame  animals,  341 
title-deeds,  337 
trees,  shrubs,  etc.,  337,  338 
wild  animals,  horses,  etc.,  22,  339—342 
wills,  codicils,  etc.,  337 
precedents  of  indictments  for,  1066,  1473,  1474 
prosecution  must  prove,  what,  338 

receiver  of  goods  stolen  abroad  may  be  tried  here,  137,  382 
restitution  order,  1120 
simple,  33^—356 
summary  jurisdiction  of  justices  of  the  peace,  1050 

search  warrant,  1051 

LAW, 

canon  law,  59,  n.,  242 

case  law,  52,  53,  6.5 — 67 

common  law,  51 — 56,  61,  62 

customarv-  law,  1,  51,  56 

definition  of  a  law,  3 

different  Ixidics  of  law  may  co-exist  in  same  State,  3,  4 

equity,  57,  58 

merchant,  56,  87,  88,  771 

moral.  1 

of  Nature.  2,  3 

the  State,  3,  4 
statute  law,  59,  60 
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LAW   OF  ENGLAND, 

excellence  of,  64,  1464 

how  to  ascertain  the,  64 — 75 

ignorance  of;  no  excuse,  45,  112,  1463,  1465 

necessity  for  codification  of,  1466,  1467 

present  condition  of,  1461 — 1467 

not  readily  accessible  or  easily  intelligible,  51,  64,  1463,  1464 
sources  of,  51 — 63 
value  of  the  study  of,  1461 — 1465 

LAW  REPORTS, 

histoiy  of  the,  54 

difference  in  value  of  various,  69 

how  to  use,  66 — 69 

LAW  SOCIETY,  968,  1444,  1458,  1459 

LAY  DAYS,  917 

LEASE, 

efiPect  of,  24,  875 

for  ever  three  years  must  be  under  seal,  673,  870 

covenants  in,  881 — 885 

forfeiture  for  breach  of,  443 
relief  against,  444 
proviso  for  re-entr}',  443,  900 
rights  of  parties  on  termination  of,  898 — 902 
who  can  grant,  879 — 881 
agreement  for,  877,  1256 

LEAVE 

to  issue  a  writ,  1001,  1002 

for  service  abroad,  1001 
serve  writ  out  of  jurisdiction,  1190 
defend  the  action,  1207 
amend,  1220 

at  the  trial,  1276 
plead,  1212 
reply,  1232 
sign  final  judgment,  1206,  1262 

LEAVE   AND   LICENCE, 

good  defence  in  action  for  trespass  to  land,  453 

LEGACY, 

Statute  of  Limitation  may  bar  right  to  recover,  1136 
of  realtj%  assent  of  executor  to,  1392 

LEGAL  DECISIONS 

conflicting,  65—67 

respect  for  precedent,  53,  58,  65 

duty  of  practitioner  as  to,  65 

authority  of,  differs  according  to  the  Court,  67,  68 

obiter  dicta,  68 

LEGAL  FICTIONS,  55 

LEGAL  MEMORY,  76,  78,  568,  583 

LEGAL  PROFESSION, 

barristers,  1439—1444 
soli  itors,  1444—1459 
attorneys,  1436,  1439 
proctors,  1439 
notaries,  1460 

LEGISLATION, 

history  of,  60,  61 
present  tendency  of,  1467 
defects  of  modem,  1464,  1465 
subordinate,  91 — 101 
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LETTERS 

of  request,  1250,  1275 

administration,  1392,  1393 
larceny  of,  357,  358 
contract  contained  in,  083 
"  witliout  pn^jiidico,"'  1103,  1108 
threatening,  181—183 

LIBEL, 

actionable  \vithout  proof  of  special  damage,  413,  o  17,  522 

aggravation,  evidence  of  matters  in,  1318 

apology,  525,  900 

blasphemous,  213 

character  of  plaintiff,  evidence  of  bad,  1320 

County  Court,  cannot  be  tried  in,  1031 

criminal,  174 — 180 

by  a  servant  or  agent,  179 

function  of  judge  and  jury,  159,  179 

indictment  for,  174,  1474 

information  for,  174,  1068 

pleas  of  "  not  guilty  "  and  justification,  1074 

prosecutor  may  be  liable  for  costs,  432,  1121 

])ubiication  to  person  defamed  sufficient,  177 

threat  of,  with  intent  to  extort  money,  181 — 183 

truth,  no  defence,  unless  publication  was  for  public  benefit^ 
177,  178,  960,  1074 

upon  a  class,  175,  176 
the  dead,  176 
defences,  525 — 537 
fair  comment,  527 — 530 

indemnity  against  consequences  of  publishing,  void,  623,  730 
injimction  to  restrain  publication  of,  539 
innuendo,  when  necessary,  621 
joinder  of  parties  in  action  of,  1145 
judge  and  jury,  province  of,  521,  960 
justification,  526,  527 
malice,  537—539 

actual,  rebuts  qualified  privilege,  537 

burden  of  proving,  lies  on  plaintiff,  538 

may  be  interred,  538 
meaning  of  words  is  a  question  for  the  jury,  521,  960 
measure  of  damages  in  action  for,  1282,  1300,  1301 
mitigation,  evidence  of  matters  in,  1321 
newspaper,  who  are  liable  for  libel  in,  179 

order  of  judge  nccessarv  before  commencing  prosecution,  180 
obscene,  227-230,  1476,  1477 
payment  of  monej'  into  Court,  525,  960 
precedent  of  general  indorsement  on  writ,  1196 
print,  contract  to,  not  enforceable,  741 
privilege,  530 — 537 

parliamentary  proceedings,  531 

judicial  proceedings,  531,  532 

acts  of  State,  532 

answers  to  confidential  inquiries,  533 

communications  volunteered,  534 

made  in  self-defence,  534 
based  on  common  interest,  535 

privileged  reports,  535 — 537 
publication  of,  in  civil  action  must  be  to  third  person,  515,  518, 

519 
repetition  of,  liability  for,  517,  526 
seditious,  157 — 159 
slander  distinguished  from,  515 
words  causing  damage,  539 — 545  • 

LIBERTY  OF  THE  PRESS,  157—159,  960 

LICENXE, 

dflinitirmr.f.  26,  578 
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lACENCE— continued. 

revocation  of,  27,  578 

distinguished  from  an  easement  or  prqfH,  26,  578,  579 

a  lease,  875 
examples  of,  578,  579 

LIEN, 

definition  of,  28 
various  kinds  of,  28 
general,  28 
special,  28,  29 
maritime,  919 
of  banker,  87 

broker,  853 

carrier,  29,  644,  917 

creditor,  961 

innkeeper,  29 

seller,  28,  796,  803—806 

solicitor,  29,  854,  1378 
how  determined,  28,  29,  804 

LIFE   INSURANCE,  921—927 

LIGHT, 

right  to  access  of  light  an  easement,  565 
how  acquired,  571,  572 

obstruction  of,  must  amount  to  a  nuisance,  573 
defences  to  action  for,  573 
And  -see  Easement. 

LIQUIDATED   DAMAGES,  421,  1288 

distinguished  from  penalty,  750,  751,  1314^ — ^1317 

LIQUIDATED    DEMANDS, 
what  are,  1203 
special  indorsement  in  case  of,  1202 

LIQUIDATOR,  1415 

LOCAL   CUSTOMS,  76— 80 

LODGER, 

goods  of,  protected  from  distress,  890,  891,  893 

LODGING-HOUSE   KEEPER,  642.     And  see  Ixxkeeper. 

LOSS, 

as  a  defence  to  an  action  on  bill  or  note,  834,  835 
of  business,  damages  for,  1292,  1293 
in  contracts  of  assurance,  936,  937 

LOSS   OF   SERVICE,  561— 564 

LOTTERIES,  247,  735,  1416 

LUGGAGE,  641,  643,  n.,  655—658,  687 

LUNACY, 

chancery  visitors,  1382 

commissioners  in  lunacy,  1382 

inquisition,  1382 

judge  in  lunacy,  1381 

masters  in  lunacy,  1381 

of  principal  determines  agent's  authority,  138S 

reception  order,  1382 

LUNATICS,  1379—1390 

civil  liability  of,  in  tort,  1386 

contract,  661,  1386—1390 
committee  of  person,  1381,  1386 

property,  1381 
compromise  of  action  by,  1377 
criminal  responsibility  of,  45,  126,  1383 — 1386 
B.C.L. VOL.  II.  66 
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LUNATICS— roH^HMf  d. 
custody  of,  1381 

detention  of  criminal  lunatic,  1385,  1386 
guardian  ori  litem,  I38G 
leases,  cannot  grant,  879 
mental  defectives,  1382,  1383 

necessaries,  must  pay  reasonable  price  for,  661,  1387 
receiving,  into  unlicensed  house  a  crime,  118 

M. 
MACHINERY, 

working  near  highway  is  a  nuisance,  251,  252 
malicious  damage  to,  401 
riotous  injury  to,  169 

MAGISTRATE.     See  Justice  of  the  Peace. 

MAIM  (MAYHEM),  320 

MAINTENANCE,  552,  734,  780,  782 
and  champerty,  200—208 
distinguished  from  barratry,  246 
by  a  corporation,  1418 

MALICE, 

definition  of,  123,  537 

an  essential  element  in  certain  crimes,  123,  398,  399 

malice  aforethought,  123,  275 — 281 

reckless  indifference  may  amount  to,  279 
malicious  injuries  to  property,  124,  402,  403 

in  actions  of  defamation,  516,  537 — 539 

for  malicious  prosecution,  549 — 551 

existence  of,  does  not  render  lawful  act  actionable,  409,  428 

in  a  corporation,  547,  1418 

pleading,  1217 

MALICIOUS  ARREST,  474,  475 

MALICIOUS  DAMAGE,  399—404 

the  malice  necessary,  124,  402,  403 
to  buildings,  bridges,  etc.,  251,  400 

machinery,  400 

crops,  stacks,  etc.,  400 

cattle,  4C»1 

trees,  shrubs,  etc.,  402 
precedent  of  indictment  for  committing,  1475,  1476 

MALICIOUS   PROSECUTION, 
action  for,  546 — 551 

by  a  corporation,  547 
distinguished  from  false  imprisonment,  548 

plaintiff  must  prove  that  defendant  instituted  criminal  proceed- 
ings, 547 
absence   of  reasonable  and  probable  cause, 

548,  549 
that  defendant  acted  maliciously,  549—541 
the     proceedings     terminated     in     his 
favour,  551 
province  of  judge  and  jury  in  action  of,  546,  548 

MAN  DAM  rs, 

writ  of,  19(1.  1175—1178 

diff(  rs  from  action  of  tnandamuj*,  1156 
procedure  on  application  for,  1178 
action  for,  1155,  1156 

MANOR, 

definition  of,  82,  973 
customs  of,  82—86 
reputed.  83 
courts  of  the,  973,  1029 
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MANOR — continued. 

copyholders,  rights  of,  over  waste,  83,  84 

can  be  acquired  by  custom,  84,  583 
but  nob  by  prescription,  83 
freeholders  can  acquire  profits  a  prendre  by  prescription,  583 

MANSLAUGHTER,  284—296 
definition  of,  284 
intentional,  285 — 288 

provocation,  what  amounts  to,  285 — 287 
unintentional,  288—296 

where  death  the  result  of  a  criminal  act,  288 — ^291 

omission,  291 — 294 
criminal  negligence,  294 — 296 
a  tortious  act,  289,  290 
distinguished  from  murder,  284 

excusable  homicide,  301 
person  committing,  abroad  may  be  tried  here,  137 

indicted  for  murder  may  be  convicted  of,  275 
conviction  for  assault  no  bar  to  subsequent  proceeding  for,  324, 

325,  1073 
precedent  of  indictment  for,  1476 

MARINE   INSURANCE,  921,  930—937 

MARITIME   LIEN,  919 

MARKET, 

action  involving  title  to,  cannot  be  tried  in  County  Court,  1031 
available,  in  contracts  for  sale  of  goods,  807 

MARKET    OVERT, 
definition  of,  21 
effect  of  purchase  in,  21,  22,  799,  1120 

MARRIAGE, 

breach  of  promise  of.     See  Breach  of  Promise  of  Marriage. 

brokage  contracts,  733 

may  be  good  consideration  for  a  contract,  698,  704 

of  infants,  1367,  1376 

members  of  Roval  Family,  1426,  n. 
proof  of,  1100,  1101 

on  defence  of  coercion,  1356 
settlement,  22,  1367,  n.,  1376 
validity  of,  1353 

MARRIED  WOMAN, 

agency  of,  determined  by  adultery,  1362 
assault  on,  by  husband,  323,  1041 
bankrupt,  liability  to  be  made,  1366,  1400 
contracts  by,  662,  841,  1360—1365 

between  married  woman  and  husband,  662,  1360 — 1365 

as  agent,  841 

to  pledge  husband's  credit  for  necessaries,  1360 — 1365 

can  sue  or  be  sued  alone,  1356,  1358 

coercion  may  negative  consent,  717,  1355 
criminal  liability  of,  127,  128,  1354—1356 

can  be  accessory  before  the  fact,  1356 

cannot  be  accessory  after  the  fact  to  husbands  crime,  135, 
1355 

conspiracy  b}',  with  husband,  257,  1354 

for  crime  committed  in  presence  of  husband,  1355 

larceny  from  husband,  345,  346,  1355 

receiving  stolen  goods  from  husband,  383,  1354 

coercion  as  a  defence,  45,  127,  128,  1355 
communications  to  husband,  privileged,  1097 
disabilities  of,  at  common  law,  1352 
duty  of  married  woman  to  cohabit  with  husband,  1354 
evidence  of,  against  husband,  1097,  1098 
guardian  ad  litem,  married  Avoman  carmot  act  as,  1353,  n. 
judgment  against,  form  of,  1365 

50—2 
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liability  of,  for  costs,  1357— ISoO,  13G6 
persistent  fruelty  to,  by  husband,  IU41,  1042 
restraint  on  anticipation,  1352,  13G5 
security  for  costs,  cannot  be  ordered  to  give,  1357 
8ej)arate  proj)erty  of,  1355,  1357,  1359 
separation,  aprecnient  for,  733,  742,  1365 
separation  order,  1019,  1041,  1353,  1358,  1363 
torts,  can  sue  or  be  sued  alone  for,  438,  1356,  1357 
by  husband  to  her  property,  1358 

ItASTER  AND  SERVANT,  861—874 
accident,  injury  by,  868 — 873 

assurance  against,  937 — 943 
notice  of,  869,  870 
apprentices,  865 

arbitration  as  to  compensation,  871 
assignment  of  contract  of  service,  865 
bankruptcy  of  master,  865 

certified  scheme  excluding  Workmen's  Compensation  Act,  872 
character  of  servant,  863 
common  employment,  867,  868 
common  law  rules,  866,  867 
compensation  for  injuries,  868 — 873 

defences  to  claim  for,  867,  872 
consideration  for  contract  between,  862 
contract  of  service,  861 
contributorv  negligence,  868 
death  of  servant,  865,  868,  870 

defences  to  claim  by  servant  at  common  law,  867,  868 
determination  of  contract,  865 
diseases,  industrial,  870,  874 
dismissal,  notice  of,  863 

wrongful,  863,  864 
disobedience  to  orders,  863,  864 
employer,  statutory  definition  of,  869,  871 
Employers'  Liability  Act,  1880. ..868,  869,  873 
enticing  servant  away,  action  by  master  for,  263,  561 
illness,  wages  during,  864 
independent  contractor,  861 
industrial  diseases,  870,  874 
infant  as  servant,  862 

workman,  compensation  of,  874 
interrogatories,  master  must  use  servant's  knowledge  in  answer- 
ing, 1247 
length  of  service,  862 
liability  of  master  for  servant's  crimes,  129,  178,  241,  272 

torts,   490—492,    623,    722,    1417 

1426 
contracts,  849—852 
loss  of  service,  action  for,  561 — 563 
misconduct  of  servant,  863,  864,  870,  872 
negligence,  866,  868,  872,  873 
contributory,  868 
of  fellow  workman,  868 
notice  of  accident,  869,  870 

dismissal,  863 
procedure  open  to  injured  workman,  873,  874 
'/uantuiii  mfruit,  862 
servant,  dotinition  of.  861 
Her^■ice,  contract  of,  861 

length  of,  862 
Truck  Acts,  Vim,  731,  866 
rvUnti  non  fit  injuria,  867,  872 
wages,  j.ayment  of,  862 — 864 
v.orknian,  statutory  definitions  of,  869.  871 

injured,  remedies  of,  873,  874 
Workmen's  Compensation  Act,  1906. ..869 — 874 
wrongful  dismissal,  863,  864 
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MASTERS   OF   THE   SUPREME  COURT, 

in  the  King's  Bench  Division,  1005,  1006 
Chancery  Division,  1015,  1016 
lunacy,  1381 

MATERIAL  FACTS, 

must  be  pleaded,  1213,  1218,  1223 

stated  with  certainty,  1217,  1218 
but  only  those  material  at  given  stage  of  action,  1215 
effect  of  omitting,  1214,  1218 

MAXIMS, 

actio  personalis  inoritur  cum  persona,  494,  1393 
actus  nonfacit  rewn  nisi  mens  sit  rea,  109,  155.    But  see  117 — 119 
caveat  emptor,  722 
de  minimis  non  curat  lex,  507 
every  man's  house  is  his  castle,  426,  1255 
expressio  unius  est  exclusio  alterius,  73 
hcereditas  defuncti  personam  sustinet,  1391 
malita  supplet  wtatem,  1368 

no  man  shall  derogate  from  his  own  grant,  567,  568 
non  est  factum,  678,  720 
nullum  tempus  occurrit  regi,  1046 
omnia  prasumuntur  contra  spoliatorcm,  1305 
once  a  highway,  always  a  highway,  10 
res  ipsa  loquitur,  489,  1106 
sic  utere  tuo  ut  alienum  non  Icedas,  410,  429,  510 
the  greater  the  truth,  the  greater  the  libel,  177 
king  can  do  no  wrong,  418,  1182,  1426 
never  dies,  1425 
transit  in  rem  judicatam,  1323 
volenti  non  fit  injuria,  867 

MAYOR'S   COURT,   LONDON,  976,   1035 
jurisdiction  of,  1035 
appeals  from,  1013,  1035 
count  sur  concessit  solvere,  1036 

MEASURE   OF   DAMAGES,   1281—1322 

assessing,  general  principles  of,  1281 — 1288 
definition  of  term,  1300 

in  actions  of  tort  generally,  1282,  1283,  1300—1304 
conversion,  1301 
debt,  1296 

detinue,  456,  1278,  n.,  1301 
false  imprisonment,  1296 

representation  of  agency,  850 
fatal  accident,  495 
fraud,  1302 

infringement  of  patent,  copyright,  etc.,  1302 
libel,  1281,  1300,  1321 
personal  injuries,  1302,  1303 
mental  distress,  1292,  1293 
nervous  shock,  1303 
pain  and  suffering,  495,  1301,  1303 
pound  breach,  1284 
seduction,  564,  1282 
slander,  1282,  1321,  1322 
trespass  to  goods,  1287 

land, 1288,  1304 
in  actions  of  contract  generally,  750,  751,  1282.  1304—1317 
breach  of  contract  to  accept  goods  sold,  1312 

build  or  repair  a  ship,  1312 
carry  goods,  1296,  1310 

persons,  1296,  1312 
deliver  goods  sold,  807,  1311 

stock  sold.  1310 
lend  money,  1286,  1306 
marry,  1282,  1285,  1305 
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in  actions  of  contract  generally — continued. 
breach  of  contract  to  pay  a  debt,  1296 

for  goods  sold,  807 
covenant  to  repair  in  lease,  1309 
trust,  1294,  n. 

warranty  on  sale  of  goods,  807,  1308,  1309 
in  actions  for  sale  of  goods  generally,  806—808.  1308,  1311,  1312 
sale  of  land.  1312,  1313 
recoverv  of  land.  1303,  1304 
wrongful  dismis'sal,  1288,  1313 

MEMORANDUM 

of  appearance,  1191 

association,  1411,  1412 
in  writing  to  satisfy  the  Statute  of  Frauds,  697—699.  861,  1171 
Sale  of  Goods  Act,  709,  712—715 

MENACES, 

demanding  money  with,  181 — 183 

MENS  REA.    See  Criiunal  Ixtextiox. 

MENTAL  DEFICIENCY,  1382,  1383 

MERCANTILE  AGENT,  800,  846 

MERCANTILE   CUSTOMS,  56,  87,  88,  771 

MERGER 

of  right  of  action  in  judgment,  1323 

simple  contract  in  judgment,  669,  760,  1323 
deed,  676 


MESNE  PROFITS, 

defined,  444,  1258 

claim  for,  may  be  spcciallj'  indorsed,  1202,  1259 

MINERALS, 

larceny  of,  337,  339 

MISADVENTURE 

as  a  defence  to  charge  of  assault,  317,  318 
manslaughter,  302 

MISAPPROPRIATION,  362—364,  1.395 

MISDEMEANOUR,  132,  133 

MISDESCRIPTION 

in  charter-party,  911 

contract  for  sale  of  lands,  559,  560,  724 

MISDIRECTION,  1331,  1333 

MISJOINDER    OF   PARTIES,  1143 

MISPRISION,  1.33 

of  felony,  208,  209 
treason,  151,  208 

MISREPRESENTATION, 

fraudulent,  who  can  sue  for  damages  in  action  on,  555.  556,  703 
statement  must  have  been  as  to  an  existing  fact,  554 
false  to  defendant's  know- 
ledge. 5.54 
caused  plaintiff  damage,  555 
liability  of  directors  of  a  company  for,  556 — 559 
partners  for,  559 
principal  and  agent  for,  722 
vendor  of  land  for,  559,  560 
non -disclosure  may  amount  to,  559,  560 
negligence,  as  a  rule,  does  not  amount  to,  554 
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MISREPRESENTATION— co«f/»«erf. 

innocent,  entitles  plaintiff  to  rescission  of  contract,  but  not  to 
damages,  555,  722 

MISTAKE   OF  FACT, 

as  a  defence  to  crime,  45,  217,  302 

breach  of  contract,  696,  725 — 728 
a  ground  for  refusing  specitic  performance,  722,  727 
mutual,  757 

bond  fide,  as  to  parties,  1143 
payment  under  a,  951 

MISTAKE   OF  LAW, 

no  defence  to  crime,  45,  217 

when  a  defence  to  breach  of  contract,  725 

MITIGATION  OF  DMIAGES, 
evidence  in,  1317—1322 

of  plaintiff's  conduct,  1319 

bad  character,  1320 
defendant's  conduct,  1321 

conduct  of  third  persons,  1321  ; 

interrogatories  as  to,  admissible,  1244 

MONEY, 

received  to  the  plaintiff's  use,  951,  952 
paid  at  defendant's  request,  709,  948 
by  mistake,  727 

way  of  compromise,  not  recoverable,  727  ■  ^ 

demanding,  with  threats,  181 — 183 
contract  to  lend,  1286,  1306 
action  to  recover  money  lent.  Statute  of  Limitation  as  to,  1136 

MONE YLENDING,  7 1 8,  73 1 ,  1 1 52 

MORTGAGE,  30,  31 

action  to  redeem,  30 
foreclosure  of,  30 
deposit  of  title  deeds,  32 
as  assignment,  778 
pendente  lite,  782 
insurance,  946 

MORTGAGOR, 

can  grant  leases,  31,  880 

sue  for  rents  and  profits,  or  tor  trespass,  31 

MOTION, 

against  an  officer  of  the  Court,  1184,  1185 
for  criminal  information,  1068 

injunction,  1161 

judgment,  1276,  1331 

on  default  of  defence,  1193,  1231 
admissions,  1224 

new  trial,  1330—1334 
in  arrest  of  judgment,  983,  1122 
not  in  an  action,  1186 
notice  of,  1330 
to  quash  indictment,  983,  1073,  1122 

MOTIVE, 

distinguished  from  intention,  113 

generally  immaterial  in  criminal  cases,  113 

actions  of  contract,  1305 

most  actions  of  tort,  35,  516,  537 — 539 

absence  of,  no  proof  of  insanity,  1385 

facts  showing,  admissible,  1089 

MOTOR  CARS,  253,  1100 
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MURDER,  274—283 

attempt  to,  283,  305,  306 

causinc:  death,  266—273 

committed  abroad  triable  here,  137,  283 

eonspiracy  to,  138,  255,  283,  307 

murder  abroad  triable  here,  137,  283 
construetive,  279 

conviction  for  nianslaughter  on  a  charge  of,  275 
death  must  occur  within  a  year  and  a  day,  273 
distinguih;hed  from  manslaughter,  284 
duelling,  282 

homicide  is  prima  facie  murder,  274 
incitement  to,  283,  307 
malice  aforethought,  123,  275—281 

reckless  indifference  may  amount  to,  279,  288 
negligence  of  deceased,  no  defence,  267,  283 
person  killed  must  have  a  separate  existence,  266 
precedents  of  indictments  for,  1476 
principals  and  accessories,  283 
suicide,  282,  309 
wounding  with  intent  to,  305,  306 

MUTINY, 

inciting  to,  155,  156 

N. 

NATURAL  RIGHTS,  587—596 

right  to  flowing  water,  22,  590 — 596 
pure  air,  596 
of  support,  587—590 

NATURALIZATION,  143,  1429 

NECESSARIES, 

definition  of,  791,  1360,  1371 
as  between  husband  and  wife,  1360 — 1365 
in  the  case  of  an  infant,  662,  J  370— 1373 
a  lunatic,  661,  1387 
drunken  person,  1390 
supplied  to  a  ship  in  port,  action  for,  1018 

NECESSITY, 

sometimes  an  excuse  for  committing  crime,  45,  127 
when  a  defence  to  action  of  tort,  454,  496 

contract.     See  Coebcion",  Dttress. 
way  of,  an  easement,  25,  567,  568 

NEGLECT, 

wilful,  may  entitle  wife  to  judicial  separation,  1041 
of  children,  293,  .309—313,  1471 
causing  death,  268 

NEGLIGENCE,  485—498 
accident.  496 
action  for,  defendant  must  owe  plaintiff  a  duty,  485 — 187 

commit  an  act  of  negligence,  487 — 193 

damage,  493 — 495 

defences,  495 — 498 

measure  of  damages,  1302,  1303 

province  of  judge  and  jury,  489 

Statute  of  Limitation  as  to,  1136 
arbitrator  not  liable  ff)r,  420 
contributorv-  ncgligenf  e.  497,  498,  868,  872 

criminal  liability  f(jr,  119 — 121,  268,  292 — 296.     And  see  Crime. 
deHnition  of,  485 
fraud  distinguished  from,  5.54 
in  performing  an  act  authorized  by  statute,  488 
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TifEGLlGE'SCE— continued. 

liability  of  master  for  negligence  of  servant,  490 — 192,  867,  868 
independent  contractor,  492 
res  ipsa  loquitur,  489,  1106 
solicitor  may  be  sued  for,  486,  1456 
vis  major,  496 
want  of  skill  does  not  amoimt  to,  488 

NEGOTIABLE   INSTRUMENTS,  809—839 
acceptance  of  bill,  814 — 816 

cheque  unnecessary,  827 
acceptor  of  bill,  813,  820,  821 

holder  at  maturity,  836 
accommodation  party,  822' 
agent,  signature  of  bill  by,  822,  823 
allonge.  819 

alteration  of,  833,  835,  836 
authority  to  pay  cheque  ends  at  death,  829 
bank  notes,  832,  833 
banker's  circular  notes,  838 
bearer,  bill  payable  to,  813,  820 
bill  of  exchange,  810—827.  829,  832 
cancellation  of  bill,  intentional,  837 
capacity  to  make,  837 
cheque,"^  810,  824,  827—829 
chose  in  action  differs  from,  809 
complete  and  regular  bill,  814,  815 
conditional  indorsement,  818 
consideration,  absence  of,  833,  834 

past,  will  support,  810 
is  presumed,  809,  833 
corporation  trading  may  make,  837 
crossing  cheques,  828 
custom  may  make  documents,  838 
days  of  grace,  824 

death  ends  authority  to  pay  cheques,  829 
defect  of  title,  814,  815 
defences  to  actions  on,  833 — 837 
definition  of,  809 
delivery  of,  809,  817—819 
demand  for  payment  of  promissory  note,  831 
discharge  of  bill,  836.  837 
dishonour,  814.  824 

notice  of,  819,  824—827,  831 
drawee  must  be  named  in  bill,  814 
drawer,  liability  of.  821 
estoppel,  negotiability  by,  839 
fictitious  or  non-existent  person  as  payee,  813,  814 
firm,  signature  by,  823 
"foreign  bill,"'  827 

foreign  instruments  may  be,  838,  839 
forged  bill,  813 
form  of  bill  of  exchange,  811 

promisson,'  note,  829,  830 
fraud  vitiates  title,  816,  817 
general  acceptance,  814 

crossing  of  cheque,  828 
Government  stock,  838 

holder  in  due  course,  814—818,  821—824,  837 
at  maturity  renouncing  rights,  836,  837 
illegality  as  defence,  833 
India  bonds,  838 
indorsee,  820 
indorsement,  809,  820,  823,  829 

in  blank,  818 
indorser,  818—821,  826 
"  inland  bill,"  827 
knowledge  is  not  notice,  826 
Limitation,  Statute  of,  828,  831 
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NEtlOTIABLE  INSTRUMENTS— coH^/n/erf. 
loss  of,  834,  835 

maker  of  promissory  note,  829,  830 
material  alteration.  835,  836 
negotiation  of  bill.  817,  818 
non-acceptance.  824 
non-payment.  824 
"  not  negotiable,"  828 
notice  of  dislionour,  819,  824—827,  831,  1130,  1214 

to  debtor  of  transfer  not  necessary,  809 
order,  bill  payable  to,  819,  820 
overdue  bill,  815 

past  consideration  will  support,  810 
payee,  813 

payment,  as  defence,  834 
presentment  for  payment,  824,  827,  830 
promissory  note,  810,  817,  829—832 
property  in,  passes  by  delivery,  809,  817 — 819 
protest,  835 

qualified  acceptance,  814 
reasonable  time,  825—827,  831 
recourse,  right  of,  on  dishonour,  825 
referee  in  case  of  need,  819,  820 
restrictive  indorsement,  818 
SOMS  recr,urs,  indorsement,  819 
simple  contract,  difference  from,  809 
share  warrants,  838 
special  crossing  of  cheque,  828 

indorsement,  818,  1202—1205 
stamps  on,  832 

sum  payable  must  be  certain,  814 
time,  reasonable,  825—827,  831 
transfer  by  indorsement,  809,  818,  823,  829 
unconditional  order  in  writing,  810,  811 

promissory  note  must  be,  830 
value,  holder  in  due  course  must  give,  816 

NEW  TRIAL, 

notice  of  motion  for,  1330 
when  granted,  1289,  1330—1334 
in  County  Court,  1342 

NEWSPAPER, 

criminal  liability  for  libel  in,  179 

payment  into  Court  by  defendant  in  actions  of  libel,  960 

indecent  advertisements  in,  229,  230 

reports  in,  when  privileged,  535 — 537 

NICHT  TIME,  393 

NON-DLSCLOSURE 

does  not  by  itself  always  amount  to  fraud,  721 
in  contracts  for  sale  of  land,  559,  560,  724 
of  insurance,  723,  925,  932,  941 
by  company  promoters,  etc.,  724 

debtor  in  bankruptcy,  377,  1404,  1407 

NON-PAYMENT 

of  rent,  24,  443,  463,  886—895 
negotiable  instrument,  824 
railway  fare,  480 

NON-REPAIR 

of  a  house,  .'500,  510,  884 

public  higliway,  249—251,  997,  n 
bridge,  251,  997,  n. 

NONCONFORMITY,  211.  212 
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NOTARIES,  1460 


NOTICE, 

limiting  liability  of  common  carrier.  645.  646 
of  accident,  869,  870,  1043,  n.,  1344.  1347 

appeal,  1331 

assignment,  773— 783 /jaw/w,  1130,  1214 

determination  of  lease,  899 

discontinuance,  1235 

dishonour,  819,  824—827,  11.30,  1214 

dismissal,  863 

dissolution  of  partnership,  859 

motion,  1330 

special  defences  in  the  County  Court,  1339 

stoppage  in  transitu,  805 

trial,  1234 
pleading,  1217 
to  admit  facts,  1247 

agent,  844 

customers  as  to  members  of  partnership,  857 — 860 

inspect  and  admit  documents,  1237,  1242,  1251 

produce  documents,  1102,  1242,  1251 

quit,  844,  900,  901,  908,  1130,  1262 
under  Conveyancing  Act,  1881. ..443 

NOVATION,  758,  759,  772 

NUISANCE,  239—254,  499—514 
brothels,  223,  246 
by  animals,  509,  510 

servant  or  agent,  liabil  ty  of  master  for,  241,  242 
by-laws  to  suppress,  by  local  authorities,  96,  98,  99 
church  bells,  505 
common  barratry,  246 
defences,  243,  244,  511—514 

Act  of  Parliament  may  justify,  244,  511,  512 

prescription  may  justify  private  nuisance,  512 
but  not  public  nuisance,  243,  512 

comfort  or  convenience  of  public  cannot  justify,  243 
definition  of,  239,  499 
disorderly  houses,  246,  247 
excessive  noise  or  vibration,  245,  412,  503,  506 
exposure  of  the  person,  223,  224,  246 

obscene  books  or  pictures,  227 — 230,  232,  246 
furious  driving  on  highway,  253,  254 
gaming  or  betting  houses,  246,  247 
lotteries,  247,  735 
motor   bus  skidding,  501 

cycle  misfiring,  501 
non-repair  of  highway,  249 — 251,  997,  n. 

noxious  fumes,  smells,  and  smoke,  11,  240,  242,  245,  503.  504 
obstruction  of  highway,  240,  243,  247—249,  500—503 
private  stream,  508 
navigable  river,  244,  251 
right  to  light,  505 
offensive  and  dangerous  trades,  245 
overhanging  trees,  508,  967 
private,  remedies  for, 

abatement,  499,  507,  967 

action  for  damages  and  injunction,  500,  505,  507 

injunction,  499,  1341 
province  of  judge  and  jurj'  in  cases  of,  248,  505,  506 
public,  remedies  for, 

abatement,  508,  n.,  966 

action  for  damages  by  private  person,  242,  499 — 505 

criminal  information,  240,  1068 

indictment,  499 

injunction  at  suit  of  Attorney-General,  241,  499 
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NUISAXCE— f  o;(  f /h  ufd. 

l)uhlie  distinguished  from  private,  239,  240,  499 

ruinous  premises  or  dangerous  fences  abutting  on  hichway,  oOO, 

501.  510 
sale  of  diseased  meat,  41,  106,  504 

NULLITY   OF  MARRIAGE,  1019 

0. 

OATH, 

affirmation  in  lieu  of,  196,  1094 

can  be  disjjensed  with  in  case  of  child,  196,  1095,  1100 

OBITER  DICTA,  68 

OBJECTION   IN   POINT   OF   LAW,  1223,  1227 

OBSCENE 

advertisements,  230 

exposure  of  the  person,  223,  224,  246 

books,  prints,  etc.,  227—230,  246 
libel,  227—230,  1476,  1477 
publications,  227—230 

warrant  to  search  for,  228 
order  for  destruction  of,  228 

OBSTRUCTION 

of  officers  in  execution  of  their  duty,  204,  205,  1477 
arrest,  170 
highway,  247,  248,  251,  500—502 

OFFER,  682—687 

OFFICER  OF  THE  CROWN, 

when  liable  for  crime  or  tort  committed  in  course  of  duty,  418, 

1426—1428 
not  liable  for  trespass  ratified  by  Crown,  418,  1427 
refusal  to  act,  189 

OFFICL^L  RECEIVER,  1012,  1402 

OFFICIAL  REFEREE,  1006—1010 

OFFICIAL  SECRETS,  137,  151—153 

OLD  AGE  PENSION,  13,  731,  782 

OMISSION 

to  perform  a  duty  may  be  a  crime,  109 — 119,  288 — 294 

not  actionable  without  proof  of  special  damage, 
415,  426-^32 
OPINION 

of  third  persons,  generallj'  inadmissible,  1090,  1092 

as  to  identity,  1093,  1101 

of  counsel,  how  to  write,  64 — 69 

j)rivilegcd  from  production,  1241 

OPTION,  685 

ORAL   EVIDENCE,  1094—1100,  1112 

when  not  excluded  by  documentary,  1094,  1100 

secondary  or  hearsay.  1104,  1114 

re(|uired  to  explain  documentary  evidence,  1094 

vary  documentary  evidence,  695,  696 
cogency  of,  1112 
on  affidavit,  12.'>0 
And  Kft  Witness. 
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ORDERS, 

issued  by  Department  of  State,  92 — 94 

provisional,  91,  92 

and  Rules  of  the  Supreme  Court,  92,  1002 

ORIGINATING  SUMMONS,  1193—1195 

OUTLAW,  266,  1431 

OVERT  ACT,  115,  145,  147,  148 

OWNER, 

of  premises,  duty  of,  towards  the  public,  432,  500,  501,  510 

right  of  access  to  highway,  26 
re-entry  by,  964 

OWNERSHIP, 

private  rights  of,  17 — 22 

distinguished  from  possession,  19 

modes  of  acquiring,  20 

duties  involved  by,  18 

restrictions  on  alienation  of,  18,  19 

when  a  person,  who  is  not  owner,  can  transfer,  21 

presumed  from  fact  of  possession,  20,  441,  462,  467 

of  wild  animals,  when  killed,  22,  340—342 

act  of,  evidence  as  to,  1088 

OYER   AND  TERMINER, 
commission  of,  993 


PAIS, 

estoppel  in,  1110 

PALATINE  COURTS,  1023,  1024 

PALMISTRY,  232,  375 

PANNAGE, 

right  of  common  of,  83 

PARDON, 

plea  of,  on  arraignment,  1072 

sole  right  of,  vested  in  the  King,  105,  208,  297,  1128,  142 

King  cannot  pardon  certain  crimes,  141,  1174 

PARENT, 

may  inflict  reasonable  chastisement  on  child,  302,  318 

moral  obligation  on,  to  maintain  child,  693 

action  by,  for  seduction  of  daughter,  408,  563,  1282 

PARISH  COUNCIL,  99 

PARLIAMENTARY   PROCEEDINGS,  531,  536 

PAROL  EVIDENCE.     See  Oral  Evidence. 

PARTICULAR  AVERAGE,  918 

PARTICULARS,  1196,  1198,  1218 

PARTIES, 

joinder  of,  1143,  1145 
bo7id  fide  mistake  as  to,  1143 
to  actions  of  contract,  764,  789,  1143,  1144 
tort,  1144.  1145 
for  the  recovery  of  land,  440,  1256—1258 
consent  of,  will  give  jurisdiction  to  County  Court,  1032 
representative  character  of,  1188,  1220 
husband  and  wife,  438,  1356—1360 
adding  new,  1220 
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PARTNERSHIP,  855—860 

what  docs  and  what  does  not  constitute,  855 — 857 

action  by  or  against,  860 

agency  of  partners,  823,  855 — 860 

articles  of,  858 

nutliority  of  partner.  856—859 

bankruptcy.  860,  14(K» 

barristers  not  allowed  to  form,  1440 

charging  oider  on  share  in,  8(>0 

chet|ues,  authority  to  draw,  858 

conipan\-.  how  distinguished  from,  1411 

contracts  by  jjartner,  856 — 859 

dormant  partner,  857.  859 

disclosure,  duty  of,  725,  860 

dissolution  of,  859 

execution  against,  860,  1400 

general  partner,  858 

"  holding  out  '  as  partner,  857 

infant  jiartner,  855,  1376,  1400 

joint  ownership  does  not  constitute,  856 

judgment  against,  860,  1400 

liability  of  partner,  856,  857 

commencement  of,  858 

for  false  statements,  559 
limited  })artner,  857,  858 

loan,  repayment  of,  out  of  profits  does  not  constitute,  857 
names  of  members  of,  must  be  disclosed,  860 
nominal  ])artnership,  857 
notice  to  customers,  857,  858,  860 

of  dissolution,  859,  860 
ostensible  partner,  857 
particular  partner,  857 

profits,  receipt  of  share  of,  is  evidence  of,  855,  856 
receiver  of  partners  share  in,  may  be  appointed,  860 
servant,  remuneration  of,  856 
solicitors  in,  859,  1454,  1455 
tenancy  in  common  is  not,  856 
trading  firm,  authoritj'  of  partner  in,  859 

PART-PAYMENT,  710—712,  764 
PART-PERFORMANCE,  704—706 
PASSAGE, 

Liverpool  Court  of,  976,  1013,  1029 
PASSENGER,  653—655 

luggage,  655—658,  687 
PASSING-OFF,  619—622 

PASTURE, 

rights  of  common  of,  83 
PATENT,  598—604 

assignment  of,  601 
complete  specification,  599 
defined,  598 

extension  of  term  of,  598,  599 
infringement  of, 

actionable  without  proof  of  special  damage,  412,  598 
what  amounts  to,  602 
by  foreign  manufacturer,  602,  603 
action  for,  what  plaintiff  must  prove,  601 
defences  in,  6(»3 
measure  of  damages  in,  1302 
cannot  be  brought  in  County  Court,  6fi3,  n 
injunction  to  restrain,  when  obtainable,  604 
delivery-  ujj  and  destruction  of  infringing  articles,  604 
method  of  obtaining.  599 
provisional  sjR'cification,  599 
right  to,  is  a  right  of  proi>erty,  597 
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PAWNBROKER, 

as  bailee,  28,  639 

must  take  certain  statutory  precautions,  385 

power  of,  to  arrest,  479,  480 

duty  of,  as  to  things  pawned,  639 

right  of,  to  sell  things  pawned,  640 

PAYMENT, 

of  a  debt,  1151—1153 

by  defendant  to  plaintiff's  solicitor  a  good  discharge,  1449 

under  a  mistake  of  fact,  952 

as  a  defence  to  an  action  of  contract,  753 — 755,  764 

on  a  bill  or  note,  834 
appropriation  of,  753 — 755 
after  assignment.  784,  786 
tender  of,  753—755,  1449 
priority  of,  1405 
presentment  of  bill  or  note  for,  824,  827,  830,  831 

PAYMENT  INTO  COURT, 

admitting  or  denying  liability,  1229 

by  garnishee,  1329 

costs,  how  affected  by,  1229 

in  actions  of  defamation,  525,  960,  1229 

may  not  be  mentioned  to  jury,  1228,  1273 

order  for  payment  out,  1278 

pleading  in  defence,  1222 

to  a  counterclaim,  with  reply,  1233 

under  Order  XIV.,  1206 

PEER, 

right  of,  to  trial  by  House  of  Lords,  998 

claim  to  peerage  decided  by  House  of  Lords,  1021 

PENAL  ACTION,  952—954 

PENAL  RENT,  888 

PENALTY, 

distinguished  from  liquidated  damages,  750,  751,  1314—131' 
claim  for,  cannot  be  specially  indorsed,  1202 
company  can  sometimes  sue  for,  1417 
infant  not  bound  by  bond  with,  1374 

PENSION, 

old  age,  13 

for  past  services  attachable  by  order  of  garnishment,  1329 

assignment  of,  781,  782 

PERFORMANCE, 

part-performance,  704 — ^706,  747 

not  within  a  year,  698,  708,  709 

specific,  1167— 1172.     And  see  Specific  Peefor.\l4nc.e. 

in  actions  of  contract,  744 — 757,  764 

tender  of,  753 — 755 

impossibility  of,  755 — 757 

PERJURY,  193,  195—200 

affida\-it,  perjury  in  an,  196 

assignment  of,  197,  199 

charge  of,  cannot  be  tried  at  Quarter  Sessions,  990 

child  may  be  convicted  for,  though  not  on  oath,  196.  197 

corroboration  in  charges  of,  199,  200,  1100 

definition  of,  195 

false  oath,  194,  195 

judge  or  J. P.  may  order  trial  for,  198 

precedent  of  indictment  for,  1478 
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TERJVRY— continued. 

statement  must  be  made  on  oath  or  affirmation,  190 
in  a  judicial  proceeding,  197 
wilfully,  198,  199 
material  in  that  i)roceeding,  199 
false  to  the  defendants  knowledge,  199 
subornation  of,  193,  990 

PERSON 

exposure  of  the,  223,  224.  246 

larceny  from  the,  331,  357 

limitation  of  action  for  wrongs  to,  1130 

offences  against  the,  266 — 335 

private,  dutj"  of,  to  assist  police,  166,  204 

prevent  breach  of  the  peace,  169.  204 

power  of.  to  arrest,  478 — 480 

right  of,  to  abate  a  private  nuisance,  499,  507.  906 
rights  against,  distinguished  from  rights  in  rem,  37 
trespass  to  the,  470 — 484 

PERSONATION 

at  elections,  192,  1100 
of  heir.  etc..  373 

husband  in  cases  of  rape,  326 

soldier  or  sailor  to  procure  pay  or  prize-money,  373 

PERSONS, 

real  and  artificial,  4,  5,  1409 
different  classes  of,  1351 

aliens.  1432—1435 

bankrupts,  1399—1408 

barristers,  1439—1444 

British  subjects,  1428—1432 

corporations,  1409 — 1424 

Crown,  1425 

executors  and  administrators,  1391 — 139s 

infants,  1367—1378 

lunatics,  1379—1390 

married  women,  1352 — 1366 

notaries,  1460 

officers  of  the  Crown,  1426,  1427 

outlaws,  1431,  1432 

partners.  855—860 

principal  and  agent,  840 — 854 

solicitors,  1444—14.59 

trustees  in  bankru])tcy,  1403—1406 

PETITION, 

api)eal  to  House  of  Lords  by,  1335 

IVivy  Council  b}',  1022 
bankruptcy,  1401 

to  present  maliciously,  actionable,  552 
election,  1012 
for  winding  up  a  company,  1415,  1416 

to  j)resent  maliciously,  actionable,  552 
not  in  an  action.  1186 
public  right  to,  12,  158 

PETITION   OF   RIGHT,  1182—1184,  1426 

PETTY   SESSIONS. 

criminal  jurisdiction,  98.5 — 989,  1047 — 1054 

civil  jurisdiction.  980,  1040—1043 

judi.ial  separation.  1(I41.  lt)42 

assessment  of  <oni])ensatiun,  1042 

shippint;  casualty,  1043 

siH'cial  case  stated  by,  989,  1013 

apiH-als  from,  988 
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PHOTOGRAPHS, 

copyright  in,  605 

of  documents,  production  of,  1242 

sending  indecent,  through  post,  indictable,  229 

PIE   POUDRE, 

Court  of,  56,  1029 

PIRACY,  138,  335 

PLEADINGS, 

admissions  on,  1108,  1223,  12.47 

close  of,  1234 

defence,  1222—1228 

delivery  of,  time  for,  1213 

departure  in,  1233 

leave,  when  necessarj^  1212 

material  facts  only,  1213—1218,  1223 

object  and  advantages  of,  1211 — 1213 

objection  in  point  of  law,  1227 

opening  the,  1273 

particulars  of.     .See  Pabticvlars. 

precedents  of,  1221,  1222,  1227,  1228,  1266,  1267 

recovery  of  land,  action  for,  1266,  1267 

rejoinder,  surrejoinder,  rebutter,  surrebutter,  1212 

reply,  1231—1233,  1267 

set-off  and  counterclaim,  1230,  1231,  1266 

special  defences,  1226 

statement  of  claim,  1218 — 1222 

striking  out  and  amending,  1222,  1231,  1278 

summons  for  directions  as^to,  1197 

traverse,  1224 

PLEAS,  47,  1071—1074 

PLEDGE,  30,  31,  639,  640,  797.     See  Pawnbroker. 

POACHING,  184,  342,  1047 

POLICE, 

supervision  of  discharged  convict  by,  139 
magistrate,  987,  1052 

POLICE   OFFICER, 

assault  on,  118,  204 

duty  to  disperse  unlawful  assembly,  162 

prevent  an  affray,  170 
escape  from  custodj'  of,  205 

liability  of,  in  action  for  false  imprisonment,  480,  481 
obstnicting  in  the  execution  of  his  duty,  170,  204 
presumption  of  due  appointment  of,  1109 
public  must  assist,  when  called  on  by,  166,  169,  204 
rescue  of  person  from  custody  of,  206 
resisting  arrest  by,  liability  where  death  ensues,  286,  299 
right  ofi  to  arrest,  480,  481 

break  open  outer  door,  171 
serving  with  intoxicating  liquor,  119 

POLICY, 

floating,  934 
Llovd's,  935 
open,  933 
P.  P.  I.,  932 
unvalued,  933 
valued,  933 

See  ASSTTBANCE. 
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POSSESSION, 

bv  a  bailee,  27,  636 

factor,  852 

servant  or  agent,  19,  343,  447 
change  of,  in  cases  of  larceny,  342 — 345 
defined,  19.  343,  447 

long  continued,  may  confer  title,  1133—1135,  1265 
ownership  distinguished  from,  19,  20 

presumed  from  fact  of,  440.  462,  466 
plea  of,  in  action  for  the  recovery  of  land,  441,  1265,  1266 
recent,  !)S4 
writ  of,  1270,  1271 

POST   OFFICE   OFFENCES, 

stopping  mail  with  intent  to  rob,  334 
sending  explosives  through  post,  314 

obscene  books  or  pictures  through  post,  229 
larceny  of  post  letters,  etc.,  357,  358 
receiving  post  letters  knowing  them  to  have  been  stolen,  380 

POUND   BREACH,  953 

measure  of  damages  for,  1284 

PB^MUNIBE,  156,  202,  266 

PRECEDENTS, 

of  affidavit  of  documents,  1240,  1241 
bill  of  exchange,  811 
claims  for  injunctions,  1160 
count  svr  concessit  solvere,  1036 
counterclaim,  1266,  1267 
defences,  1227,  1228,  1266 
general  indorsement,  1188,  1196,  1260 
indictments,  1066,  1468—1480 
indorsement  for  an  account,  1210 
order  for  directions,  1201 
proceedings  in  the  County  Court, 

summons  or  plaint,  1337,  1338 

.set-off  and  counterclaim,  1339 
proceedings  in  Workmen's  ('om])ensation  eases, 

application  for  arbitral  inn.  1345 

answer  of  resjiondent,  1347 

award,  1349 
promissory  note,  829 

reply  and  defence  to  counterclaim,  1232,  1267 
special  indorsement,  1205,  1261,  1262 
statements  of  claim,  1205,  1221,  1266 
summons  for  directions,  1200 
writ  of  summons,  1188,  1189 

PREMISES, 

insp>ection  of,  1094,  1247 

liability  of  owner  for  state  of,  431,  510 

view  of,  by  jury,  1253 

abutting  on  highway,  nuisance  on,  248,  500 

PREROGATR'E   OF   MERCY,  1128,  1425 

PRESCRIPTION, 

at  common  law,  25,  568,  569 

by  presumption  of  a  lo.st  grant,  25,  569,  577,  584 

copyholder  cannot  prescribe  against  lord,  83 

distinguished  from  custom,  84,  580 

in  a  que  estate,  577 

lessee  cannot  prescribe  against  lessor,  83,  574 

jiroft  a  prendre  can  be  acquired  by,  26,  84,  570,  577,  582,  583 

right  to  iKjllute  .stream  may  be  ac()uircd  by,  512,  591 

commit  private  nuisance  can  be  ac([uired  by,  512 
l)ublic  nuisance  cannot,  243,  512 
under  the  Prescription  Act,  1832.  .25,  570 — 572 
Artd  see  Easement. 
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PRESUMPTION 

against  a  wrongdoer,  1109,  1305 
in  cases  of  bills  of  exchange,  815 
of  death,  217,  1109 

due  appointment  of  public  officer,  1109 
innocence,  1074 
lost  grant,  25,  569,  577,  584 
sanity,  45,  113,  1383 
shifts  burden  of  proof,  1 109 

that  a  man  intends  the  natural  and  probable  consequences  of  his 
act,  115,  116,  276 
possession  is  prima  facie  ownership,  440,  462,  466 

PREVENTIVE   DETENTION,  1119 

PRICE,  712,  790,  792,  806,  1170 

PRIMARY   EVIDENCE,  1104,  1105,  1114 

PRINCIPAL, 

in  the  first  degree,  133 

second  degree,  134,  135 
PRINCIPAL   AND   AGENT,  840—855 

admission  by  agent  may  bind  principal,  1108 

agents,  classes  of,  852 — 854 

agreement  between,  841 

appointment  of  agent,  form  of,  841 

auctioneer,  713,  853,  854 

authority  of  agent,  844—846,  852—854 

determination  of,  855,  1361—1363,  1388 
revocation  of,  848 
warranty  of,  851 
barrister,  854 
broker,  714,  851,  853 
commission,  848 
company,  agents  of,  843 
contract  between,  841 

for  definite  time,  847,  848 
by  agent,  842—846 
liability  of  agent  on,  849 — 854 

princi])al  on,  849 — 854 
deed,  agent  to  execute,  841 
definition  of  agent,  840 
del  credere  agent,  703,  851,  853 
delegation  of  powers  by  agent,  847 
to  agent,  840 
determination  of  agent's  authority,  855,  1361 — 1363,  1388 
directors  of  comi)any,  842 
factor,  362,  852 

formalities  on  ajjpointment  of  agent,  841 
fraud  by  agent,  722 
"  holding  out  "  a  person  as  agent,  841 
incapacity,  persons  under,  840 
indemnity  of  agent,  848 
infant  as  agent,  840,  1367 
liability  of  agent  to  principal,  847 

principal  on  agent's  crimes,  129,  179,  241,  242 
contracts,  849—854 
torts,  490—493,  722,  1416 
lien  of  solicitor,  29,  854 

married  woman  as  agent,  840,  841,  1360 — 1365 
mercantile  agent,  846 
notice  to  agent,  844 

parties  to  action  on  agent's  contracts,  850 — 852 
partner  as  agent,  823,  855—860 
persons  under  incapacity,  840 
power  of  attorney,  841 

principal,  disclosed  and  undisclosed,  850 — 852 
liability  of,  849—852 

57—2 
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PRINCIPAL  AND  ALiE}iT^:ontinued. 
quantum  meruit,  848 
ratilication  of  agency,  840 — 844 
relationshii),  agency  presumed  from,  841 
remuneration  of  agent,  847 
revocation  of  agency,  848 
secret  profits  of  agent,  848,  849 
solicitor.  8o4 
warranty  of  authority,  851 

PRISONER, 

competent  witness  for  defence,  1095 

evidence  against,  by  wife,  1097 

mav  on  conviction  be  ordered  to  pay  compensation,  324,  1116 

Poor  Prisoners  Defence  Act,  1903..  1056,  1057,  1059 

previous  convictions  of,  cross-examination  as  to,  1096 

when  evidence  as  to  can  be  given,  384, 
1084,  1089 
statement  by,  1054,  1055,  1077 

PRR'ATE  DOCOIENTS,  1101,  1102 

PRIVATE   RIGHTS, 

of  action,  405 — 421 

ownership,  17 — 22 
over  property  of  another,  23 — 32 
against  persons,  33 — 38 

PRTV^LEGE, 

absolat*.  in  actions  of  defamation. 
Parliamentary  proceedings,  531 
judicial  proceedings,  531 
acts  of  State,  532 
qualified,  in  actions  of  defamation, 

answers  to  confidential  inquiries,  533 
communication  volunteered,  534 

made  in  self-defence,  534 
based  on  common  interest,  535 
of  witness,  1098,  1099 

documents,  1239,  1240 
from  distress,  890 — 893 
arrest,  1432,  1443 

PRIVILEGED  COMMUNICATIONS 

between  solicitor  and  client,  1098,  1239,  1447 
husband  and  wife,  1098 

PRIVILEGED   REPORTS,  535—537 

PRIVITY, 

necessary  to  sustain  action  of  contract,  34,  685 

of  estate,  896 

not  generally  necessary  to  sustain  action  of  tort,  427,  485,  556 

in  actions  of  tort  arising  out  of  contract,  431 

PRIVY  COUNCIL, 

Judicial  Committee  of,  1022 
I)rovisional  orders  of,  92,  93 

PRIZE   FIGHT,  18.3,  318 

liability  of  parties  where  death  ensues,  282 

PROBATE, 

ancient  Court  of,  980,  1016 
Di\-ision  of  High  Court,  1016 — 10l9 

PR(JBATI0N   (JFFICER,  1116 

PROCEDESDO, 

writ  of,  190,  1182 
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PROCEDURE, 

change  in,  may  effect  a  change  in  law,  959,  960 
in  actions  for  the  recovery  of  land,  1255 — 1271 

bankruptcy,  1401—1407 

County  Court,  1337—1350 

lunacy,  1381,  1382 

workmen's  compensation  cases,  1344 — 1350 
on  award,  970 

claim  for  an  injunction,  1160,  1161 

criminal  information,  1067 — 1069 

indictment,  1071—1085 

summary  proceedings  before  justices  of  the  peace,  1047 — 1054 
preliminary  to  the  trial  of  an  indictment,  1054 — 1058 
to  form  a  company,  1411—1413 

wind-up  a  company,  1016,  1414,  1415 
where  the  writ  is  generally  indorsed,  1196 — 1201 
specially  indorsed,  1202 — 1209 
for  an  account,  1209,  1210 

PROCURATION,  222,  223 

PRODUCTION 

of  documents,  1237—1243 

PROFIT  A    PRENDRE, 

acquired  by  grant,  express  or  implied,  26,  577 
prescription,  26,  577,  578 
under  the  Prescription  Act,  1832.  .570,  577 
corj)oration  can  acquire,  26,  577,  588 

definition  of,  26,  575  ' 

differs  from  a  manorial  right,  84 
distinguished  from  easement,  26,  576 

personal  licence,  26,  578,  579 
estovers,  pannage,  pasturage,  turbary,  83 
extent  of  the  right,  576 
in  gross,  how  acquired,  577 

cannot  be  claimed  by  a  fluctuating  cla.ss  of  persons,  577 
what  plaintiff  must  prove  in  action  for  obstruction,  578 

PROHIBITION, 

writ  of,  1178,  1179 

PROMISE, 

not,  as  a  rule,  supported  by  past  consideration,  691 

may  be  partly  good,  partly  bad,  729 

by  executor  under  section  4  of  the  Statute  of  Frauds,  697,  700 

to  answer  for  debt,  etc.,  of  another,  698,  700—704 

PROMISSORY   NOTE,  810,  817,  829—832 
nature  and  origin  of,  810 
parties  to,  830,  831 

no  particular  form  of  words  needed,  830 
presentment  of,  830,  831 

action  on,  claim  may  be  specially  indorsed,  1205 
interest,  when  recoverable  in,  1152 
defences,  833—837 
precedent  of,  829 

See  Bill  of  Exchange,  Negotiable  Ixstrtjmexts. 

PROMOTER, 

of  a  company,  liability  of,  556 — 560,  724,  842,  1413 

PROOF,  1087,  1093— nil 

distinguished  from  relevancv  and  cogency,  1087,  1111 
burden  of,  1086.  1106,  1107' 

shifted  by  presumption,  1109 
of  conviction,  1090 

documents,  1100—1103,  1251 
handwriting,  1251 
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PROPERTY, 

in  stolen  goods  re-vests  on  conviction  of  thief,  21,  T'Ji),  112U 
meaning  of,  in  Bankruptcy  Act,  378,  78-1,  1404 

Married  Women's   Proixjrty  Act,  345,   34(3,   383, 
1357—1360,  1365 
moveable  and  immoveable,  37 
protected  from  execution,  1325,  1326 

distress,  890—893 
real  and  }>ersonal,  38 
right  to  defend,  7 
tangible  and  intangible,  37 
tnin.vfcr  of,  in  contract  of  sale,  790,  795 — 798 
view  of,  by  jury,  1253 

PROSECUTOR, 

who  may  be,  1044 

attacks  on  character  of,  by  prisoner,  1096 
may  be  liable  for  costs,  432,  1 121 
corporation  cannot  be,  1417 

PROSPECTUS,  556-^58,  724,  1412—1414 

PROSTITUTION, 

procuration  of  women  and  girls  for  purposes  of,  222,  223 
male  jwrsons  living  on  the  earnings  of,  234 
contracts  encouraging,  illegal,  741 

PROVISIONAL   ORDER,  91,  92 

PROVISO  FOR  RE-ENTRY,  443,  900 

PROVOCATION,  285—287 

PUBLIC   AUTHORITY, 

protection  of,  438,  483,  502,  1136— 1 139 
dutj'  of,  to  repair  highways,  247 — ^250 

PUBLIC  DOCL^IENTS,  194,  1101 

PUBLIC  HOUSE, 

duty  of  licensed  victualler,  118,  119,  130 

PUBLIC  INTEREST, 

comment  on  a  matter  of,  527 — 530 

questions  prejudicial  to,  need  not  be  answered,  1099 

PUBLIC   MEETING, 

no  right  of,  15,  16 
reports  of,  privileged,  536 
disorderly  conduct  at,  161,  474 

PUBLIC  OFFICER, 

bribery-  of,  190,  191 

corrupt  and  illegal  practices  by,  192 

extortion  and  oppression  by,  187,  188,  1427 

fraud  or  breach  of  trust  by,  188 

larceny  by,  357 

presumption  of  due  appointment  of,  1 109 

refusal  or  neglect  to  jK-rform  dutj%  189 

serve  office  to  which  appointed,  190 

PUBLIC  POLICY, 

contracts  against.  729 — 742  pa-wiw,  782 

discovery  refused  on  grounds  of,  1240 

witness  may  refuse  to  answer  questions  on  grounds  of,  1099 

non-liability  of  judicial  officers,  418^420,  482,  531,  532,  1427 

PUBLIC  RIGHTS,  7— 16 

PUBLIC   WRONGS,  39—45 
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PUNISHMENT, 

Borstal  institutions,  1117,  1118 

death,  139 

expulsion  of  aliens,  1118 

fine,  139,  1051,  1053,  1115 

imprisonment,  139,  1115 

penal  servitude,  139,  1115 

preventive  detention  of  habitual  criminals,  1119 

purpose  of.  139,  1115—1119 

reformatories  for  inebriates,  1118 

reformatory  and  industrial  schools,  140 

whipping,  140,  1115 

Q. 
QUALITY, 

warranty  of,  795 

QUANTUM  MERUIT,  664,  747,  748,  862,  1215 
claim  on,  may  be  specially  indorsed,  1203 
by  agent,  848 

QUARTER  SESSIONS,   COLTRT   OF, 
origin  of,  974 

jurisdiction  of,  972,  989 — 992,  1046 
special  case  stated  by,  989,  1013 
borough,  975,  989—992 
county,  974,  989—992 
appeal  to,  988,  991,  1053 

from,  992,  996,  1013 

C?7J5/-CONTRACT.  665,  949—958 
definition,  665 
examples  of,  949 — 951 
foreign  judgments,  954 — 958 

fraudulent  removal  of  goods  to  avoid  distress,  953 
money  received  by  usurper  of  office,  951 

to  plaintiffs  use,  951,  952 
payment  under  mistake  of  fact,  949 
penal  actions,  952 — 954,  1140 
poimd  breach.  953 
res  judicata,  669,  955,  1323 

^r^  ESTATE,   577 

QUI  TAM   ACTION,  1140,  n. 

QUIET  ENJOYMENT,  881,  882,  907 

QUIET  POSSESSION, 
warranty  of,  794 

QUO   WARBAXTO, 

information  in  nature  of,  1182 


RACK-RENT,  880 

RAILWAY  AND  CANAL  COiOIISSION,  COLTRT  OF,  1020,  102.5— 
1027 

RAILWAY  COMPANIES, 
carriage  of  goods, 

act  of  God  or  of  King's  enemies,  644 
bej'ond  their  own  line,  652 
by  sea,  partly,  652 
Carriers  Act.' 1830.  .648,  649 
conditions  limiting  liability,  647,  687 
custody  of,  when  goods  are  in  the,  651 
horses,  cattle,  etc.,  650,  651 
inherent  vice,  645 


1502  INDEX. 


BAILWAV  f'OMI'ANIES— <-o»ri/'we(/. 
carriage  of  poods — continued. 

liability  at  ooinmon  law,  644,  649 
as  warehousemen,  6i'>3 
attempts  to  limit.  645,  646 
jK-rsonal  hipgajie.  what  goods  are,  656 — 658 
undue  prcferenee,  1027 
carriage  of  passengers, 
cheap  tickets,  655 

liability  of  company  to  persons  using  premises,  432,  655 
medical  attendance  for  injured  passenger,  845 
passengers"  luggage,  655,  658,  687 
power  to  remove  passenger  from  carriage,  474 

arrest  for  non-j)ayment  of  fare,  480 
punctuality  of  service,  654 
reasonable  facilities.  653,  1026 
bj--laws,  power  of  company  to  make,  99 — 101 
duty  of,  as  to  fences  or  gates,  428,  436 

RAPE,  281,  326—329 

attempt  to  commit,  326,  329 

boy  under  fourteen  cannot  commit,  329,  1369 

character  of  prosecutrix,  evidence  as  to,  327,  1089 

complaint  by  prosecutrix  when  admissible,  328,  1091 

consent  as  a  defence,  326,  328 

corroboration  expedient,  327 

killing  in  order  to  prevent,  justifiable  homicide,  299 

liability  of  accused  when  death  ensues,  278,  281 

penetration,  .326,  327 

precedent  of  indictment  for,  1478 

RATIFICATION, 

of  contract  made  by  agent,  842 — 844 

by  infant  on  coming  of  age,  662,  1375 
by  Crown,  of'trespass  by  public  officer,  418,  1427 

REAL  EVIDENCE, 

oral  evidence  required  to  explain,  1094 

weight  of,  1104 

right  to  inspection  of,  1094,  1247 

REALTY.     See  Land. 

REBUTTER,  1212 

RECAPTION,  965 

RECEIPT,  687,  699,  752,  802 

RECER'ER. 

claim  for,  in  an  action,  1164 — 1166 
may  be  appointed  er  partr,  1165 
must  give  security,  1165 
duties  of,  1166 

of  partners  share  of  prcrfits,  860 
And  see  Official  RECEmiB. 

RECErVING   STOLEN   GOODS,  380— 385 
accomplice  should  be  corroborated,  383 
guilty  knowledge,  383 

evidence  of  other  offences,  384 
husband  and  wife,  383,  1354 
joinder  of  counts,  381 
owner  recovering  ixjssession,  382 
possession,  382 

prcf  cdcnts  of  indirtmcnts  for,  1066.  1473 
receiving  in  England  goods  stolen  abroad,  137,  382 
recent  j)ossession,  384 

restitution  on  conviction  of  thief,  21,  799,  1120 
BUDimary  jurisdiction  as  to,  1050  * 
theft  muat  be  proved,  381 
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RECKLESSNESS, 

where  death  ensues,  279,  288,  295 

RECOGNIZANCE, 

definition  of,  185,  1056,  n. 

binding  over  person  to  be  of  good  behaviour  or  to  keep  the  peace 

by,  185,  186,  324,  1116,  1117 
contract  by,  668 

debt  due  under,  not  released  by  discharge  in  bankruptcy.  1407 
Statute  of  Limitations  may  bar  right  to  sue  on,  1136 

RECORD, 

contract  of,  668—670 

judgment  of  Court  of,  works  an  estoppel,  669,  670,  1270,  1323 
but  foreign  judgment  does  not,  955 

RECORDER,  976,  989 

RECOVERY   OF   A   CHATTEL,  1133,  1154,  1155 

RECOVERY   OF   LAND, 

action  for,  440— i44,  1254—1271 
appearance  to  writ,  1263 

default  of,  1193,  1263 
defence  to,  pleading  possession,  1265,  1266 

equitable  defence  must  be  pleaded  specially,  1265 
discovery,  1267,  1268 
indorsements  on  writ,  440,  1260 — 1262 
interrogatories  in,  1268 
joinder  of  causes  of  action  in,  1258 — -1260 
judgment,  442,  1270 
measure  of  damages,  1303 
parties,  440,  1256—1258 
plaintiff  must  prove  his  title.  441,  1269 
precedents  of  indorsements,  1260 — 1262 

statements  of  claim,  1266 

defence,  1266,  1267 

reply.  1267 
service  of  writ,  1190.  1262 
statement  of  claim,  1264—1266 
Statute  of  Limitations  as  to,  1135,  1136.  1265 
trial,  1269,  1270 

RE-ENTRY, 

by  an  owner  on  his  land,  964 

forcible,  170,  450 

proviso  for,  in  lease,  443,  900 

RE-EXAMINATION.  1077,  1273,  1274 

Iv  JIj  r  ill  jv  x!j  il*  5 

official,  1007—1010 

in  case  of  need,  819,  820 

REFUSAL, 

of  dean  and  chapter  to  elect  to  a  bishopric,  156 
gaoler  to  make  a  return  to  the  writ,  189,  190 
judge  to  grant  a  writ  of  habeas  corpus,  189 
person  to  serve  in  public  office  to  which  appointed,  189 
public  officer  to  perform  his  duty,  190 

REGISTRAR, 

bankruptcy,  1011 

probate,  admiralty  and  divorce,  1016 

district,  1006 

County  Court,  1030,  1033,  1337,  1340 

REJOINDER,  1212,  1233 

RELEASE 

of  contract  under  seal,  667,  680.  763 
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RELEVANCY.  1U87— 1093 

di-tincuished  fnun  proof  and  cogency,  1087,  1093,  1111 
what  part  J'  said  or  did  in  transaction  admissible,  10S7 

but  not,  as  a  rule,  in  other  transactions,  lUSS,  1 
third  person  said  or  did,  1090—1092 
thinks,  1092,  1093 

RELIEF,  9.-,9— 970 
claim  for,  1220 

may  be  in  the  alternative,  1215 

extended  bv  statement  of  claim,  1220 
against  forfeiture,  443,  908,  1264,  1266 

right  of  sul>-lessee  to,  1266 
obtainable  from  domestic  tribunals,  968 

See  Arbitration,  Aavakd,  Remedies,  Self-help. 

REMEDIES, 

civil  and  criminal,  46 — i8 
ordinary, 

legal,  1151—1156 

payment  of  a  debt,  1151 — 1153 
damages,  1153,  1154 
possession  of  land,  1154 
recovery  of  a  chattel,  1133,  1154,  1155 
a  mandamus,  1155,  1156 
equitable,  1156—1172 

injunction,  1156 — 1161 
declaration  of  right  or  title,  1161 — 1164 
appointment  of  a  receiver,  1164 — 1166 
account,  1166,  1167 
specific  performance,  1167 — 1172 
extraordinary,  1173 — 1185 

writ  of  habeas  corpus,  1173 — 1175 
ma  ndam  us,  1 175 — 1 178 
prohibition,  1178,  1179 
certiorari,  1180—1182 
information  in  nature  of  writ  of  quo  warranto,  1182 
{petition  of  right,  1182—1184 
motion  against  officer  of  Court,  1184,  II85 
rights  are  useless  without,  46,  959 
person  aggrieved  may  not  as  a  rule  seek  his  own,  46,  961- 

REMITTED  ACTION,  1034,  1222 

REMOTENESS   OF   DAMAGE,  415—417,  1281,  1294—1300 

RENT, 

action  to  recover,  907 

may  be  barred  by  Statute  of  Limitation,  1135 
specially  indorsed,  1202 

by  mortgagor,  31 
additional,  888 
assignment  of,  887,  889 
defined,  886 

distinguished  from  mesne  profits,  1258,  n. 
distress  for  non-payment  of,  24,  463,  887,  889—895 
double,  908 

forfeiture  for  non-payment  of,  443 
goes  with  reversion,  887 
on  severance  of  reversion.  897 
penal.  888 
reservation  of,  887 
time  for  payment  of,  463,  n.,  887,  888 

REPAIR, 

of  highways,  249 — 251 

covenant  to,  by  tenant,  883 — 885,  908 

different  kinds  of,  884 

REPLEVIN,  462,  463 
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REPLY, 

cannot  be  delivered  without  leave,  1232 

pleadings  subsequent  to,  1212 

precedent  of,  1267 

speech  in,  in  criminal  cases,  1079 

time  for  delivering,  1213,  n. 

where  there  is  a  counterclaim,  1233 

no  counterclaim,  1232 

a  Statute  of  Limitations  is  raised,  1232,  1233 

REPORTS 

of  judicial  proceedings,  535 

Parliamentary  proceedings,  536 
proceedings  of  a  public  meeting,  536 

REPRESENTATIVE   CAPACITY,  1188,  1220 

"  REPUTED   OWNERSHIP,"  784,  1404 

REQUEST, 

letters  of,  1250,  1275 
when  implied,  691,  692,  951 
money  paid  at  defendant's,  709,  951 

RES  JUDICATA,  669,  955,  1323 

RESCISSION, 

of  contract,  666,  715,  719,  727,  758—763,  806 
how  pleaded,  1216 

RESCUE,  205,  206 

EESPOXDENTIA    BOND,  918,  931 

RESTITUTION 

of  conjugal  rights,  1019,  1354 

stolen  goods,  order  for,  799,  1120 

RESTRAINT   OF  TRADE, 

contracts  in,  illegal,  738 — 741 

RESTRAINT   ON   ANTICIPATION,  1352,  1365 

RETAINER, 

by  executor  or  administrator  of  debt  due  to  him,  961 
of  solicitor,  1446 

REVERSION, 

action  for  injury  to,  636,  908 

Statute  of  Limitation  as  to,  1135 
rent  goes  with,  887 
severance  of,  897 
bargains  on  expectation  of,  718 

REVOCATION 

of  offer,  683 

assignment,  786 
agent's  authority,  848 
certificate  of  naturalization,  1430 

RIGHT  OF  ACTION, 

what  is  a,  406,  1129,  1130 

how  extinguished,  1131 

assignment  of,  766,  767,  786—788 

when  proof  of  damage  necessan,-,  412 — 421 

where  act  complained  of  is  both  a  tort  and  a  crime,  105,  422,  423 


RIGHTS, 

and  duties  are  reciprocal,  4 
public,  7—16 
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RUiHTS— continued. 

private,  17—38,  405 — 121 
of  property,  5.  17 — '22 
over  property  of  another,  5,  23 — 32 
against  persons.  5,  33 — 37 

arising  out  of  contracts,  33,  34 
torts,  34,  35 

RIOT, 

common  law,  162 — 165 

compensation  for  injury  caused  by,  169 

distinguished  from  treason  and  sedition,  164 

duty  of  public  to  take  part  in  suppressing,  166,  167 

force  permissible  in  suppressing,  amount  of,  167,  168,  298 

proclamation  under  Riot  Act,  1715,  duty  of  sheriff  or  justice  of  the 

peace  to  read,  165 — 168 
right  to  suppress.  164—168 
statutory.  165 — 169 

indemnity  of  officers,  etc.,  taking  part  in  suppression  of,  l&J, 

298 
Statute  of  Limitations  as  to,  1046 

RISK, 

in  contract  for  the  sale  of  goods,  798 
contract  protecting  against,  920 

RIVER, 

ownership  of  bed  of,  591 
pollution  of,  508,  512,  513,  593 
subterranean,  594 
navisable,  is  a  highway,  H,  244 
obstruction  of,  244,  251,  591 
estuan,-  of,  right  to  fish  in,  11 

ROBBERY,  331—335 

aggravated  form  of  larcenj',  331 

assault  with  intent  to  rob,'  321,  334 

precedent  of  indictment  for,  with  violence,  1478 

ROGUE  AND  VAGABOND,  232,  233,  1118 

ROUT,  162 

RULES   OF  THE  SUPREME  COURT,  92,  1002 

RURAL  DISTRICT   COUNCIL,  98 


S. 

SACRILEGE,  214,  396 

SALE, 

in  market  overt,  21,  799,  1120 
of  goods  distrained.  894 

land,  contracts  for  the,  698,  704-708 
specific  performance  of,  1171 
abatement  of  price  on,  1171,  1172 
reservation  of  easement  on,  567 
misrepresentation  or  non-disclosure  b}'  vendor.  559,  560, 

724 
measure  of  damages  in  action.  1312 
diseased  meat,  41,  106,-504 

SALE   OF   GOODS.   CONTRACT   FOR   THE,  790— 808 
absolute  contract,  790 
acceptance  of  goods  under,  802 
action  on,  806 
adoption  of  sale,  797 
agreement  to  sell,  79f>.  791 
appropriation  of  goods  to,  797,  798 
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SALE   OF  GOODS,  CONTRACT  FOR  THE— conH7iucd. 
auction,  sale  by,  713,  714,  808 
bid,  reservation  of  right  to,  808 
bulk,  comparison  of  sample,  etc.,  795 
buyer  must  pay  price,  800 
carrier,  delivery  to,  798,  801 — 804 
conditional  contract,  790 
conditions  in,  723,  792—795 
credit,  sale  on,  796 
damages,  806,  807 
dangerous  goods,  795 
defence,  precedent  of,  1228 
deliverable  state,  796 
delivery,  793,  800,  801 

and  payment,  concurrent  conditions,  800 

to  carrier,  798,  801—804 
description,  sale  by,  794 — 798 
disposal,  reservation  of  right  of,  798 
documents  of  title,  800 
drunkenness  as  a  defence,  1389,  1390 
earnest  given  to  bind  the  contract,  709,  711 
examination,  buyer  entitled  to  have,  802 
express  warranty,  795 
fitness,  warranty  or  condition  of,  795 
future  goods,  790,  791,  797 
goods,  what  are,  790 
implied  conditions  in,  793 — 795 
warranties  in,  794,  795 
insurance,  801 

lien,  seller  s,  28,  796,  803—806 
market  overt,  sale  in,  799 

measure  of  damages  in  action  for,  806 — 808,  1308,  1312 
mercantile  agent,  800,  846 
merchantable  quality,  warranty  of,  795 
mode  of  payment  need  not  be  fixed,  792 
necessaries,  791 
non-delivery,  action  for,  807 
notice  to  buj'cr  of  completion  of  goods,  796 

of  stoppage  in  transitu,  805 
particular  purpose,  purchase  for,  794 
payment  of  price,  793,  800 
perishable  goods,  806 
pledge  of  goods  is  adoption  of,  797 

precedents  of  pleadings  in  an  action  on,  1205,  1221,  1228 
price,  790,  792,  806 
Ijroperty  passes  b}%  790 

time  of  passing  of,  795 — 798 
equality,  warranty  of,  795 
quiet  possession,  warranty  of,  794 
reasonable  price,  792 
time,  797 
reliance  on  seller's  skill,  794 
resale  by  seller,  803 
rescission,  806 
reserve  price,  808 

revesting  of  projierty  on  conviction,  799 
risk,  798 

"  sale  or  return,"  797 
sample,  sale  by,  795 
seller  must  deliver  goods,  800 
special  indorsement  of  claim  in  action  on,  1205 
specific  goods,  790,  791,  796 

performance  of,  may  be  ordered,  1155 
statements  of  claim,  precedents  of,  1205,  1221 
stoppage  in  transitu,  803—806,  914,  919 
tender  of  goods  under,  801 
time  for  pajanent  need  not  be  fixed,  793 

when  property  passes,  795 — 798 
title,  buyer  only  gets  same  as  seller,  798,  799 
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SALE   OF   GOODS.   CONTRACT  FOR   TRE-^ontinved. 
title,  documents  of,  SW 
transit,  what  is,  804.  805 
unascertained  goods,  790,  79G — 798 
unpaid  seller,  803 

lien  of,  796,  803—806 
voidable  title,  sa'.e  under,  799 
waiver  oi  lien,  804 
warrantv.  723.  724.  792—795 

breach  of.  807,  1308 

"  SALE   OR    RETURN."  797 

SALF(tRD   HUNDRED   COURT,  976,  1029 

SALVAGE,  917,  1018 

SAXS  RECOVRS,  819 

SATISFACTION, 

accord  and,  763,  764 

of  a  debt,  by  payment  to  opponent's  solicitor,  1449 

acceptance  of  negotiable  instrument,  755.  764 
taking  money  out  of  Court  in,  1229 

SEA, 

no  ownership  in,  17 

jurisdiction  over  offences  committed  at,  138 

right  of  public  to  fish  in,  11 

to  bathe  in,  may  be  regulated  by  local  by-laws,  101 
carriage  by.     See  Carriage  of  Goods  by  Sea, 

SEAL.     See  under  Contract. 

SEARCH  WARRANT,  228,  391,  1051 

SECOND  ACTION,  1208,  1220,  1323,  1324 

SECONDARY   EVIDENCE,  1104,  1105,  1114 

SECURITY  FOR   COSTS, 

who  may  be  ordered  to  give,  1199,  1435 
married  woman  cannot  be  ordered  to  give,  1357 
in  the  Court  of  Appeal,  1331 
House  of  Lords,  1335 
"  security  for  costs  account,"  1238,  1243 

SEDITION,  148,  154—157 

SEDITIOUS   WORDS,  157—159 

SEDUCTION.  563,  564 

plaintiff  must  prove  loss  of  service,  408,  563 
previous,  is  not  good  consideration,  741 
measure  of  damages  in  action  for,  564,  1282 
cannot  be  tried  in  County  Court,  KJ31 

SELF-DEFENCE, 

right  of.  7,  319,  962 

homicide  in,  when  justifiable,  300 

as  a  defence  to  an  assault,  319,  473 

SELF-HELP.  961—968 

abating  a  private  nuisance,  966,  967 
distress.  24,  463,  889—895 

dfiiiiaye  fta-aiil,  451,  967,  968 
does  not  exclude  an  action,  967,  970 
domestic  tribunals,  968 
fxc(  ntors  retainer,  961 
exjH'llinL'  a  trespasser.  446,  962,  963 
goods  imi)roi)erly  placed  on  land,  removal  of,  963,  964 
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SULF-RELF—contimted. 

heriot,  seizure  of,  463,  965 

lien.     See  LiEX. 

nuisance,  abating  a  private,  966,  967 

recaption,  965 

re-entry  by  an  owner  on  his  land,  964 

removing  goods  imjiroperly  placed  on  one's  own  land,  963,  964 

retainer  by  executor  or  administrator,  961 

trespasser,  expelling  a,  962,  963 

SENTENCE,  1085,  1115—1122 

SEPARATE   PROPERTY,  1357—1360 

SEPARATION, 

order  for  judicial,  323,  1019,  1041,  1353,  1358,  1363 
agreements  in  contemplation  of  future,  illegal,  733,  1365 

SEQUESTRATION,  1326,  1330,  1417,  n. 

SERVANT, 

defined,  359,  360,  861 

liability  of  master  for  crimes  of,  129.  130,  178.  242.  1416 

torts  of,  490—493,  547,  1417,  1426 

contracts  of,  850—^52 
embezzlement  by,  359 
larceny  by,  357,"  1474 
arrest  by,  480 

loss  of  service  of,  master  may  sue  for,  561 — 564 
wrongful  dismissal  of,  863—865,  1288,  1313 
character  of,  863 
Trade  Disputes  Act,  563,  632,  633,  1423 

SERVICE, 

contract  of,  861 — 865 
actions  for  loss  of,  561 — 564 
of  writ,  1190,  1262 

SERVIENT   TENEMENT,  24,  566.     See  Easement. 

SET-OFF, 

admitted,  will  bring  case  within  jurisdiction  of  County  Court,  1030 

in  County  Court,  1339 

how  differs  from  counterclaim,  1231 

against  assignee,  775,  787,  788 

SETTLED  ACCOUNT, 
definition  of,  948 
not  by  an  infant,  1367 

SEVERANCE, 

from  the  realty,  339,  340,  707 
of  reversion,  897 

SEXUAL   OFFENCES,  220—227 

SHARES, 

allotment  of,  724,  1413 

measure  of  damages  in  action  for  failing  to  deliver,  1310 
in  statutory  company,  transfer  of,  673 
purchase  of,  by  infant,  1376 
rights  of  shareholder,  556 — 560 
warrants  "  to  bearer  "  are  negotiable,  838 
And  see  Compaxy. 

SHERIFF, 

ancient  "  toum  "  of,  973 

duties  of,  in  case  of  riot,  165,  167 
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SHERIFF-^o;i7//n/frf. 

execution  by,  1325,  1326 

right  to  break  outer  door  to  efifcct,  171,  426 
iiKiuirv  before,  U»38 
interpleader  bj-,  1327 
modern  Court  of,  1038,  1222 
powers  under  a  writ  of  ^.  fa.,  1325,  1320 
tkglt,  1326 

SHIP, 

offencps  committed  on  board  British,  138 

seaworthy,  912 

sending  to  sea  when  unseaworthy,  314 

transfer  of  British  ship  must  be  by  deed  under  seal,  674 

SHIPOWNER,  915,  916 

SHIRE-GEMOT,  972 

SHORT  CAUSE   LIST,  1208 

SDIONY,  732 

SIMPLE   CONTRACT,  682—694 
accej)tance,  682—687 

accei)ting  benefit  of  work  done,  665,  747,  748,  1420 
advertisements,  685,  686 
consideration  neeessarj',  688 — 694 
corres])ondence,  when  concluded  by,  682,  683 
definition,  682 

fraud,  eflfect  of,  on,  646,  719,  720,  924 
letters,  contained  in,  682,  683 
limitation  on  right  to  bring  action  on,  1136,  1139 
merger  of,  in  contract  under  seal,  676,  760 
niutuaiitj-,  684 

negotiable  instruments,  distinction  from,  809 
ofifer,  682—687 
option,  685 
printed  offer,  687 
receipt  may  be,  087 
revocation  of  offer,  684,  685 
ticket  maj-  be,  687 

varj-ing  the  terms  of,  is  not  acceptance,  684 
writing,  when  necessary,  695 — 715 

SKILL, 

when  purchaser  relies  on  vendor's,  794 

principal  relies  on  agents.  847 
contracts  requiring  jDersonal,  cannot  be  assigned  to  or  performed 

by  a  third  party,  746,  747,  780 
want  of,  is  not  negligence,  488 
implied  warrantj'  as  to,  489 

SLANDER, 

aggravation  of  damages,  1318 

character  of  plaintiff,  evidence  of  bad,  1320 

company  or  corporation,  when  liable  for,  1417,  1418 

County  Court,  action  for,  cannot  be  tried  in,  1031 

di.stinguished  from  libel,  515 

fair  comment.  527 — 530 

husband  may  be  sued  for  slander  by  wife,  1358,  1359 

sue  for  slander  on  wife,  1356 
imputing  immoral  conduct,  524 

unchastity  to  woman  or  girl,  523 
justification,  526,  527 
malice  in  actions  for,  537—539 
measure  of  damages  in  action  for,  1281,  1.300,  1301 
mitigation  of  damages,  1.321 
office,  profession  or  trade,  on  i)erson  in  the  way  of  his,  523 
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SLANDEB,—conti>iued. 

precedent  of  statement  of  claim,  1221 

defence,  1228 
privilege,  530—537 

of  judge,  counsel  and  witnesses  from  action  for,  531,  532, 
1442 
repetition  of,  526,  1298 

special  damage  necessary,  except  in  four  cases,  413,  522 — 525 
what  constitutes,  524,  525,  1291—1293 
must  not  be  too  remote,  1298 
words  causing  damage,  539 — 545 

SLANDER   OF   TITLE,  539— 543 

SLAVE-TRAFFIC,  335 

SODOMY,  226 

SOLICITOR,  1444—1459 

assignment  to,  by  client  pendente  lite,  782 
audience,  right  of,  in  certain  Courts,  1441 
becoming  a,  1444,  1445 

barrister,  1440 
bill  of  costs,  1450 

certificate,  must  take  out  annually,  1445 
communications  with  client,  privileged,  1098,  1447 
contracts  between  solicitor  and  client,  725,  1451 
country  solicitor  and  London  agent,  1448,  n. 
criminal  proceedings  against,  1457 

determination  of  authority  of,  by  lunacy  of  client,  855,  1388,  1447 
disabilities  of,  1450 
duty  of,  to  client,  1452 

remedies  for  breach  of  such  duty,  1456,  1457 

as  officer  of  Court,  1454 
gifts  to,  1450,  1451 
history  of  the  profession,  1436 — 1439 
Inns  of  Chancery.  1437,  1438 
Law  Society,  968,  1444 
lien  of,  29,  854,  1378 
motion  against,  1184 

name  and  address  of,  to  be  indorsed  on  writ,  1188,  144G 
negligence,  liability  for,  486,  1456 
partnership  between,  859,  1454,  1455 
power  to  make  admissions  binding  client,  1108,  1448 

compromise  action,  413,  854,  1448 
retainer  of,  1446 
striking  off  the  roll,  1457—1459 
undertaking  by,  to  accept  service  of  writ,  1190 
undue  influence  over  client,  717,  718 
who  may  be  a,  1444 

SOVEREIGN.     See  King. 

SPECIAL  CASE,  983,  989,  992,  1013,  1187 

SPECIAL   DAMAGE, 

generally  necessary  in  action  of  tort,  415 — 417,  1292,  1293,  1356 
must  not  be  too  remote,  415,  1294 — 1300 
be  clearly  claimed,  1219,  1294,  1298 
need  not  be  pleaded  to,  1217 
in  actions  of  slander,  413,  415,  522 — 525 
not  essential  to  actions  for  breach  of  contract,  406,  412,  750 

SPECIAL   INDORSEMENT, 

on  writ  for  liquidated  demand,  1202-1209,  1260—1262 

advantages  of,  1206 
j  is  a  statement  of  claim,  1204,  121: 

must  give  details,  1204 
I  amendment  of,  1204,  1276 

I  B.C.L. — VOL,  II.  58 
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SPECIAL  INDORSEMENT— ro/(7/««erf. 
claim  for  interest  in,  1204 
precedents,  li'Oo,  1261,  1202 

SPECIAL  VERDICT,  1082,  1277,  1386 

SPECIALTY  CONTRACTS,  670—681 
bond,  675,  681 

company,  statutory,  transfer  of  shares  in,  673 
consideration  i%  not  necessary  for,  677,  688 
corporations  must  execute,  when,  671 — 673 
covenants,  670,  674,  675 
deed,  671,  674 

defences  to  action  on,  678 — 681 
definition  of,  670 
dclivcrv,  670,  671 
discharge  of,  676,  680 
escrow,  what  is  an,  671 
estoppel,  677 

fraud,  as  vitiating,  676,  679 
heir  mav  be  bound  by,  678 
illegality  of  object,  679,  680 
industrial  and  provident  societies,  674 
lease  for  over  three  vears,  673 
limitation,  period  of,  681,  1136,  1139 
merger  of  simple  contract  in,  676 
710)1  cM  factum,  678,  720 
release  of,  680 
seal,  671—673 
ship,  sale  of,  674 
signature  to  deed,  671 
simple  contract,  effect  on,  676 
statute,  when  required  by,  673,  674 
time,  when  of  essence  of  contract,  675 
voluntary  conveyance,  677 
And  -see  Covenant,  Deed, 

SPECIFIC  CHATTELS, 

delivery  of,  enforced  by  specific  performance,  1154,  1160 

SPECIFIC  PERFOR^L^XCE,  1167—1172 

contract  must  be  mutually  enforceable,  1373 
not  where  Court  cannot  supervise,  1169 

damages  adequate  remedy,  1168 
harsh  and  unreasonable,  1170 
no  consideration  given,  1171 

plaintiff  unwilling  or  unable  to  perform  his  part,  1171 
has  been  guilty  of  delay  in  seeking,  1137,  1172 
mistake  as  a  ground  for  refusing,  722,  725 
of  contract  for  the  sale  of  land,  1171 

to  deliver  specific  chattels,  1154,  1169 
infant's  contract,  1373 

STAMP, 

on  receipt  for  2/.  or  over,  752 
a  negotiable  instrument,  832 
contracts  of  assurance,  926,  928,  933 

STATE  OF  MIND, 

evidence  to  show,  admissible,  1089 

STATEMENT  OF  CLAIM, 

a]lc<_'iM'_'  damage  in,  1219 
(iiiiin  for  relief  in,  1220 
enlarging  the  scope  of  the  writ,  1220 
good  fause  of  action  must  be  disclosed,  1218 
in  action  of  contract,  12M5,  1219,  1221 
tort,  1219,  1221 
for  the  recovery  of  land,  1261,  1262,  1204— 126G 
introductorv  averments  in.  121!) 
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STATEMENT  OF  CJ.Aiyi-<ontinued. 

joinder  of  causes  of  action,  1145—1148,  1258 — 1260,  1397 

ordered,  although  defendant  has  not  appeared,  1193 

parties.  1143—1145,  1256—1258 

precedents  of,  1205,  1221,  1222,  1261,  1262,  1266 

special  indorsement  is  a,  1204,  1212,  n. 

striking  out  or  amending,  1222 

time  of  delivering,  1213,  n. 
STATUTE, 

ambiguity  in,  70,  71 

authorising  a  nuisance,  244,  511,  512 

empowering  the  making  of  by-laws,  96 — 100 

forbidding  a  certain  contract,  731,  732 

rules  for  construction  of,  69 — 75 

short  title,  71 

special  indorsed  writ  for  debt  arising  on,  1202 

STATUTE  LAW,  59 

STATUTE  OF  FRAUDS,  697—709 

as  to  promise  by  executor  or  administracor,  697,  700 
contracts  of  guarantee,  698,  700 — 704 
agreements  upon  consideration  of  marriage,  698,  704 
contracts  for  the  sale  of  lands,  etc.,  567,  698,  704—708 
agreements  not  to  be  performed  within  a  year,  698,  708, 
709,  861 
"  note  or  memorandum  in  writing,"  697 — 699,  861,  862 
"  signed  by  the  party  to  be  charged,"  699,  700 

STATUTES   OF  LIMITATION,  1133—1143 

action  against  public  authorities,  74,  438,  483,  1138 — 1140 
trustee  for  breach  of  trust,  1136,  1137 
by  executor  for  injury  to  estate  of  deceased,  1395 
for  conversion,  1137,  1138 

damages  under  Lord  Campbell's  Fatal  Accidents  Act, 

1846... 74.  1136,  1139 
detinue,  1137,  1138 
infringement  of  copyright,  607,  1136 
negligence,  1139 
slander,  1136 

tort  generallv,  438,  1136,  1137 
trespass,  1136,  1137 
on  continuing  guarantee,  701 

negotiable  instruments,  827,  828,  831 
recognisance,  1136 
simple  contract,  1136,  1139 
specialty,  680,  681,  1136,  1139 
to  recover  land,  1133 — 1135 

position  of  reversioner  and  remainderman,  1135 
where  Crown  is  plaintiff,  1136 
recover  legacy,  1136 

mortgaged  premises,  1135 
money  charged  on  land,  1136 
*  due  to  the  Crown,  1136 
personal  estate  of  intestate,  1136 
under  penal  statutes,  954,  1140 
acknowledgment  in  writing,  1134,  1135,  1140 — 1143 
criminal  proceedings  barred  by,  149,  273,  320,  1046 
equitable  rights  of  action,  1137 

fraud  of  defendant,  where  right  of  action  is  concealed  by,  1142 
part-i^ayment,  1140 
pleaded,  must  be  specially,  1131 
time  from  which  statute  begins  to  run,  1137 — 1143 
STAYIXG  PROCEEDINGS,  1132,  1199 
STOCK  EXCHANGE, 
custom  of,  429 
domestic  tribunal,  969 
gambling  on,  737 

^  68-2 
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STOLEN  GOODS, 

property  in,  after  sale  in  market  overt,  21,  798,  799,  1120 
receiving,  380 — 385 

STOPPAGE  IX  TRANSITU,  803—806,  914,  917 

SUBORDINATE  LEGISLATION,  91—101 

SUBORNATION  OF  PERJURY,  193,  990 

SVBPCENA 

duceo  tecum,  1039,  1105,  1249,  1252 
to  give  evidence,  1249 

action  for  disobejnng,  553 
attendance  on,  is  not  good  consideration,  690 

SUBROGATION,  930,  937 

SUBSTANTIVE   LAW,  102 

distinguished  from  adjective  law,  1129 
change  in,  often  effected  by  adjective  law,  960 

SUBSTITUTED   SERVICE,  1190 

SUFFERANCE, 

tenant  bj',  879.     See  Laxdlokd  and  Texaxt. 

SUICIDE,  282,  309,  939 

SUMilARY  JURISDICTION, 

appeal  from,  988,  991,  996,  1013,  1053 

bondjide  claim  of  right  by  defendant,  1052 

compensation,  1042,  1053 

costs,  1051 

damages,  1040 

in  civil  cases,  1040—1043 

criminal  cases.  323,  324,  1044,  n.,  1047—1054 
punishments,  323,  1051,  1052 
recognisances,  324 
search  warrants,  1051 

SUMMARY   PROCEDURE, 

under  Order  XIV.,  1206—1209,  1263,  1264 

only  applies  where  writ  is  specially  indorsed,  1206 

affidavits  en  application  under,  1206,  1207 

leave  to  defend,  1207,  1208 

counterclaim  as  answer  to  application,  1207 

directions  as  to  trial,  1208 

SUMMING-UP,  1081,  1276 

SUMMONS, 

to  appear  before  justice  of  the  peace,  1047 
originating,  1193—1195 
under  Order  XIV..  1206—1209,  1263,  1264 
to  api>ear  in  County  Court,  1337 
default,  1338 

And  see  Wkit  of  Summons. 

SUMMONS  FOR  DIRECTIONS,  1197—1201,  1203- 

SUNDAY,  463,  n.,  731 

SUPERIOR  COURTS, 
criminal,  992—999 
civil,  1000—1027 

And  see  under  CocRTS. 

SUPERSEDEAS,  WRIT  OF,  1382 

SUPPORT.     See  Ea.sement. 

natural  right  to,  407,  410,  587 
casement  of,  589,  590 
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SUPREME   COURT   OF   JUDICATURE,  92,  981,  1000—1021 

SUB   CONCESSIT   SOLVE  BE,  1036 

SURCHARGING  AN  ACCOUNT,  1210 

SURETIES  FOR   THE  PEACE,  184—186 

SURETYSHIP,  725,  948 

SURRENDER, 

of  interest  by  tenant,  899 
by  operation  of  law,  900 

SY^IPTOMS,  1092 

SYSTEM,  1088 


T. 

TENANCY, 

four  kinds  of,  875—879 

in  common  is  not  partnership,  856 

TENANT.     See  Laxdloed  and  Tenant. 

TENDER 

of  payment,  753 — 755,  1449 
if  pleaded,  money  must  be  paid  into  Court,  753 
of  goods,  imder  .contract  for  the  sale  of  them,  801 
performance,  754 

THIRD  PERSON, 

fraud  of,  719,  720 

in  action  of  contract,  431,  789 

performance  of  contract  by,  when  a  discharge,  746,  747 

independent  act  of,  1292,  1298 

opinion  of,  when  admissible,  1092 

evidence  of  conduct  of,  when  admissible  as  to  damages,  1321  - 

THREATS,  181—183,  1275,  1478 

TICKETS 

with  conditions,  issued  by  railway  and  other  companies,  646,  647, 

687 
cheap,  655 

TBIBER,  77,  885,  886 

TBIE, 

within  which  to  appeal,  1331 

deliver  pleadings,  1213,  n. 
for  payment  of  rent,  463,  n.,  887,  888 

in  contracts  for  the  sale  of  goods,  793 
when  of  essence  of  contract,  675,  749 
from  which  Statutes  of  Limitation  begin  to  run,  1137—1139 

TBEE-CHARTER,  911 

TITLE, 

completion  of,  under  assignment  of  contract,  784,  785 
declaration  of  right  or,  1161 — 1164 
interrogatories  as  to,  1268 
of  bailor  camiot  be  disputed  by  bailee,  635 

finder  of  lost  property,  353,  468 

landlord  caimot  be  disputed  by  tenant,  1265,  1268 
•    pleading,  1216,  1264,  1265 

possession  niav  be  sufficient,  evidence  of,  20,  440,  467,  12oo 
slander  of,  542,  543 

to  fair,  toll  or  market,  action  involving,  cannot  be  tried  in  County 
Court,  1031 

goods  on  purchase,  798,  799.     And  see  Market  Overt. 
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TITLE-DEEDS, 

larceny  of,  n37 
deposit  of,  32 

TOLZEY   COURT  OF   BRISTOL,  970,  1029 

TORTS, 

act,  which  is  both  a  tort  and  a  crime,  105,  422,  423 
actions  of,  costs  in,  1150,  1279,  1280 
defences  to,  437—439 

death,  bankruptcy  or  marriage,  437,  438 
joinder  of  parties  in,  1145 

measure  of  damages  in,  1282,  1296,  1300—1304 
pleadings  in,  1219,  1221,  1222 
Statutes  of  Limitation  as  to,  438,  439,  1134—1138 
breach  of  a  private  duty,  415—421,  426-^33 

the  duty  must  be  owed  to  the  plaintiff,  427 

plaintiff  must  prove  actual  damage,  428 

such  damage  must  not  be  too  remote,  416,  428,  1294 

when  damage  to  another  gives  plaintiff  a  right  of  action,  431 
breach  of  a  public  duty,  415—421,  433—437 

plaintiff  must  prove  damage  special  to  himself,  415,  433 — 437 
capacity  to  sue  and  be  sued  for, 

aliens,  1433 

ambassadors,  1432 

bankrupts,  437,  1404 

companies  and  corporations,  1417,  1418 

executor  or  administrator,  1394,  1395 

felons,  1431 

foreign  sovereigns,  1432 

governors  of  colonies,  1427 

infants,  1369,  1370 

judges.  418-420,  482—484 

lunatics,  1386 

married  women,  438,  1356 — 1360 

officers  of  the  Crown,  418,  419,  1426,  1427 

trade  unions,  632,  1423 
committed  abroad,  liability  for,  1001,  1432,  1433 
contract,  arisins  out  of  breach  of,  429,  430,  634—658,  1370 
definition  of,  34,  35,  104,  405 
distinguished  from  a  crime,  40 — 43,  104,  405 

breach  of  contract,  35,  405,  406,  429 
infringement  of  a  legal  right,  412 — 415,  424 — 426 

plaintiff  need  not  prove  actual  damage,  414,  425 
joint  torts,  623—633 

each  defendant  liable  for  whole  damage,  623 

no  contribution,  624 

judgment  against  one  defendant  releases  the  others,  438,  624, 
1145 

conspiracy,  625 — 633 
motive  generally  immaterial,  35,  516,  537 
newness  of  action  no  objection,  426 

"  TOTAL  LOSS,"  936 

TRADE, 

contracts  in  restraint  of,  738 — 742 

TRADE.   BOARD   OF, 

originally  a  committee  of  the  Pri\'y  Council,  93 
power  of,  to  make  provisional  orders,  93 

supervise  by-laws,  97 
supervision  of,  in  bankruptcy  matters,  1011,  1403,  1405 
may  direct  inquiry  into  shipping  casualty,  1043 

TRADE  CUSTOMS,  86— 90 

TRADE   DISPUTES,  200,  502,  6.32,  1423 

TRADE  FIXTURES,  904 
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TRADE   LIBEL.     See  Words  Causing  Damage. 

TRADE   ilARK,  610—614. 
defined,  610 

infringement  of,  actionable  without  proof  of  special  damage,  412, 
613 
action  for,  what  plaintiff  must  prove,  613 
what  amounts  to,  613,  614 
registration  of,  611 
forgery  of,  374 

TRADE   NAMES,  614—619 

TRADE   UNIONS,  632,  633,  1422—1424 

TRANSACTION, 

what  party  said  or  did  in,  admissible,  1087 

in  another,  generally  inadmissible,  1087 — 
1090 
TRANSFER 

of  action,  1015,  1032,  1342,  n. 

of  negotiable  instrument  by  indorsement,  809,  818,  819,  823,  824, 

829 
of  shares,  etc.,  must  be  by  deed,  673 

TRAVERSE, 

must  be  specific,  1224 

must  not  be  evasive,  1224,  1225 

material  facts,  if  not  traversed,  admitted,  1224 

how  it  differs  from  a  plea  in  confession  and  avoidance,  1226 

reply  is  a  compendious  form  of,  1232 

precedents  of,  1226,  1227 

TREASON, 

accessories,  150 

adhering  to  the  King's  enemies  in  his  realm,  143,  146,  147 

allegiance,  142,  143,  1428—1432  passim 

committed  abroad  may  be  tried  here,  137,  150 

compassing  the  King's  death,  143 — 145 

wounding  or  imprisonment,  144 
the  intention  constitutes  the  crime,  145 
constructive  treasons,  145 
counterfeiting  seals  or  money,  144,  n.,  375 
defined  by  four  statutes,  132,  142 
killing  the  chancellor,  judges,  etc.,  144,  147 
levying  war  against  the  King  in  his  realm,  143,  145,  146 
maintaining  that  Act  of  Parliament  cannot  limit  the  Crown,  144 
misprision  of,  151,  208 
overt  act,  what  constitutes  an,  145 — 148 
petit,  142,  n. 

precedent  of  indictment  for,  1479 
privileges  of  prisoner,  149 
punishment  for,  142 
Statute  of  Limitation  as  to,  149,  1046 
two  witnesses  required,  149,  1100 
violating  the  King's  consort,  143,  145 

TREASON  FELONY,  150,  151 

TREASURE  TROVE,  339,  1039 

TREES, 

when  growing  form  part  of  realtj%  17 

cut,  are  chattels,  17 
branches  of,  overhanging  neighbour's  land,  508,  967 
malicious  damage  to,  402 
larceny  of,  337,  338 

TRESPASS  TO  GOODS,  458—461 

actionable  without  proof  of  damage,  425,  458 

bailment,  where  the  goods  are  the  subject  of  a,  459 

bailor  can  sue  for  injury  to  his  reversionary  interest,  425,  460 
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TRESPASS  TO  GOODS— <onti»ned. 
defences  to  action  for,  460,  461 
(lelined,  455,  458 

distinguished  from  detinue  and  conversion,  455 — 458 
liability  for  trespass  by  servants  or  agents,  460 

horses,  cattle,  etc.,  451,  460,  509,  967 
measure  of  damages  in  action  for,  1287,  1301 
plaintiff  must  have  been  in  possession  at  date  of  trespass,  458 

TRESPASS  TO  LANJ).  445-454 

ab  initio  after  lawful  entrj-,  453,  454 
actionable  without  proof  of  damage,  414,  446 
common,  425 

defences  to  an  action  for,  451 — 454 
entrj'  by  defendant  or  his  servants,  449 — 451 
forcible  entry  by  rightful  owner,  450 
illegal  distress,  464 
injunction  to  restrain,  446 

liability  for  trespass  by  horses,  cattle,  etc.,  451,  460,  509,  967 
measure  of  damages  in  action  for,  1304 
occupier  may  eject  trespasser,  446,  962 
plaintiff  must  have  been  in  possession  at  date  of,  446 
right  to  possession  with  entry  is  sufficient ,  447 — 449 
mortgagor  can  sue,  31 

lessor  can  sue  for  injury  to  reversion,  425,  448 
situate  abroad,  not  actionable  here,  446,  n. 
Statute  of  Limitations  as  to,  1136,  1137 

TRESPASS  TO  THE  PERSON,  470-498 
defined.  470 
assault,  316,  471 
battery,  317,  472—474 
malicious  arrest,  474 
false  imprisonment,  475 — 484 
accident  as  a  defence  to,  472 
consent  as  a  defence  to,  473 

TRESPASSER, 

right  to  expel,  446,  962 

liability  of  owner  of  land  or  premises  for  accidental  injurv  to,  428, 

501,  510 
assault  upon,  289,  319 
TRIAL. 

civil,  1272—1280 

appeal,  1330 — 1336 

costs  of,  1279,  1280 

documentary  evidence,  1251 

entry  for,  1234 

judge,  duty  of,  1275,  1276 

judgment,  1278 

proceedings  after,  1323—1330 

mode  of,  1200,  1252 

new,  when  granted,  1331—1334 

notice  of,  1234 

place  of,  1199,  1252 

preparing  for,  1236 — 1253 

recovery  of  land,  1269 — 1271 

right  to  begin  at,  1273 

securing  a  jurv,  1253 

verdict,  1277,"l278 

witnesses,  1249 

examination  of,  1273 
criminal,  1071 — 1085 

appeal,  1123—1128 

committal  for,  1055,  1056 

order  of  proceedings,  1079,  1080 

pleas,  1071—1074 

sentence,  1085,  1115 — 1122 

summing-up  and  verdict,  1081 — 1084 

witnesses,  examination  of,  1075 — 1077 
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TROVER,  457 

TRUCK  ACTS,  660,  731,  866 

TRUST,  23 

breach  of, 

measure  of  damages,  1294,  n. 
claim  on  a  specially  indorsed  writ,  1202 
Statutes  of  Limitation  as  to,  1136,  1137 
by  public  officer  affecting  public,  188 

fraudulent,  discharge  of  bankrupt  does  not  release  from  lia- 
bility for,  1407 
within  jurisdiction  of  Chancery  Division,  1015 

TRUSTEE,  23 

fraudulent  conversion  by,  363 

neglect  of,  to  repair  roads,  267 

may  grant  a  lease,  880 

in  bankruptcy,  1012,  1403 — 1405 

Statute  of  Limitations  as  to  fraud  by,  1136,  1137 

TRUTH, 

when  a  defence  to  libel,  177,  178,  526,  527,  960,  1074 

TURBARY, 

right  of  common  of,  83 


U. 

VBERRIMM  FIDEI, 

contracts,  560,  723 — 725 

of  assurance,  723,  925,  928—933,  94l,  942 

ULTRA    VIRES, 

doctrine  of,  1416,  1418,  1419 

UNASCERTAINED   GOODS,  790,  796— 79S 

UNDERWRITER,  931 

UNDISCHARGED   BANERL^PT,  437,  1407,  1408 

UNDISCLOSED  PRDs'CIPAL,  849---852 

UNDUE   INFLUENCE,  717,  718,  725 

UNDUE   PREFERENCE,  1025,  1027 

LTNIVERSITY   COURTS,  1013,  1037,  1038 

UNLAWFUL  ASSEMBLY,  160—162 

disturbance  of  lawful  assembly,  162 

dispersal  of,  162 

rout,  162 

riot,  162—165 

statutory  riot,  165 — 169 

Riot  Act,  165—168 

UNLAWFUL   WOUNDING,  321,  1480 

UNLIQUIDATED  DAIMAGES,  421,  1288 

plaintiff  claiming,  may  always  begin,  1273 
probablj'  not  assignable,  779 

UNNATURAL  OFFENCES,  226,  227 

UNSWORN  EVIDENCE,  196,  1092,  1095 

URBAN   DISTRICT  COUNCILS,  97 

USE   AND  OCCUPATION,  886,  907 

UTTERING 

forged  documents,  etc.,  194,  390,  1472 
counterfeit  coin,  375 — 377,  1479 


1580  INDEX. 


VACANT  POSSESSION, 

service  of  writ  in  cases  of,  1190,  1262 

VAGRANCY,  231—234 

idle  and  disorderly  ])er.sons,  231 
rogues  and  vagabonds,  232 
incorrigible  rogues,  233 
wife  as  a  witness,  1097 
arrest  for,  234 

VALUABLE   CONSIDERATION,  688—690 

VENDOR.     .See  Sale  of  Laxd,  Sale  of  Goods. 
fraud  by,  720—722 
lien  of,  28,  796,  803—806 
of  property  to  company,  duty  of,  559,  560 

VENTTE,  1045,  1046,  1066 

VERDICT, 

of  jury,  in  civil  actions,  1277,  1278 

criminal  cases,  1081 — 1084 
where  jury  find  prisoner  insane,  1082,  1385 

VIEW, 

by  jury,  1253 

VIS  MA  JOE, 

as  a  defence  to  nuisance,  512 

an  action  of  negligence,  496 

for  carriage  of  goods,  644 

VIVISECTION,  237,  238 

VOID  AND  VOIDABLE   CONTRACTS,  716—728 
agent,  fraud  of,  721 
carelessness  is  not  fraud,  721 
caveat  emptor,  722 
coercion,  716 

conditions  in  contract,  723 
deceit,  action  of,  721,  722 
director  of  company,  duty  of,  724 
disclosure,  duty  of  full,  723 — 725 
doctor  and  patient,  719 
document,  mistake  as  to  nature  of,  726 
duress,  716,  717 
excessive  interest,  718 
fiduciarj-  relations,  725 
fraud,  719—722 

of  third  party,  720 
guardian  and  ward,  725 
"  harsh  and  unconscionable,"  718 
heirs,  bargains  with,  718 
identity  of  parties,  mistake  as  to,  727 
innocent  misrepresentation,  555,  722,  723 
insurance  contracts,  723,  724 
land,  contract  for  sale  of,  724 
law,  mistake  as  to,  725 
material  fact,  mistake  as  to,  725 — 728 
misrepresentation,  722 — 725 
mistake,  725 — 728 

money,  recovery  of,  when  paid  under  mistake,  727 
money-lending,  7 1 8 

nature  of  transaction,  mistake  as  to,  726 
non-disclo.sure,  5.59,  .560,  721,  722,  925,  932,  941 
7Ujn  fst  factum,  678,  720 
partnertihip,  725 

principal,  liable  for  agent's  fraud,  721 
promoter  of  comimny,  724 
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VOID  AND  VOIDABLE  CONTRACTS— conffwMet/. 
prospectus,  556 — 559,  721,  724,  1412 — 1414 
puffing,  722 

rectification  of  contract,  728 
remedy  in  case  of  fraud,  719 

mistake,  727,  728 
rescission  of  contract,  715,  719,  722,  727,  757 — 760,  806 
reversioners,  bargains  with,  718 
sale  of  land,  contract  for,  724 
shares,  allotment  of,  724 
solicitor  and  client,  718,  725 
specific  performance,  defence  of  mistake  in,  727 
subject-matter,  mistake  as  to,  725 
suretyship,  725,  948 
uberrimce  fidei,  contracts,  723 — 725 
undue  influence,  717,  718 
warranties,  723 

VOLUNTARY  BILL, 

right  to  prefer,  to  grand  jury  abolished,  1057 

VOLUNTARY   CONVEYANCE,  677 
VOYAGE   CHARTER,  911 


W. 
WAGERS,  735—738,  920,  921,  931 
WAGES,  862—864 

WAIVER, 

of  right  of  action  in  tort,  438 
seller's  lien,  804 
privilege  by  witness,  1099 

WARRANT, 

of  magistrate  to  arrest,  476,  477,  1048 

police  officer  should  have  v/arrant  with  him,  481 

protected  bv,  from  action  for  false  imprison- 
ment, 48  f 
right  to  arrest  without  a,  480 
to  search  for  stolen  goods,  1051 

obscene  publications,  228 
implements  of  forgery,  391 
of  Speaker  of  House  of  Commons,  477 

WARRANTY, 

express,  792,  793 

implied,  in  contract  of  sale  of  goods,  793 — 795 
marine  insurance,  935 
how  different  from  a  condition,  723,  792,  793 
in  agreement  to  let  furnished  house,  882,  907 
as  to  skill,  489 

authority  of  agent,  850 
by  transfer  of  negotiable  instrument,  818 
measure  of  damages  in  action  for  breach  of;  807,  1308,  1309 

WASTE, 

volimtary,  885 

permissive,  885,  886 

ecfuitable,  886 

lease  without  impeachment  of,  885 

liability  of  different  tenants  for,  885,  886 

injimction  to  restrain,  908 

of  the  manor,  83 
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WATER, 

right  to  How  of,  a  natural  right,  590 — 596 
no  ijropcrtj-  in  Howing  water,  22,  591 
subterranean,  594 
jiercolating,  595 
pollution  of,  591,  592 
damage  done  by  escaping,  508 
larceny  of,  339 

WAY-GOING   CROP,  82,  902 

WHIPPING,  140,  151,  233,  251,  329,  331,  380,  1115 

WIFE.    .See  Married  Woman. 

WILD   ANIMALS, 

larceny  of,  22,  235,  340—342 

liability  of  owner  for  injurj'  bj',  509,  510 

WILFUL  NEGLECT,  311 

WILL, 

bj'  person  of  unsound  mind,  1380 
forgerj'  of,  387 

in  criminal  law,  effect  of  coercion  or  duress  upon  the,  127,  128, 
1355, 1356 
drunkenness  upon   the,    116,    125,   277, 

1385 
insanity  upon  the,  126,  1383,  1384 
absence  of,  in  case  of  infants,  126,  1368,  1369 
infant  cannot  make  a  valid,  1367 
larceny  of,  337 
tenant  at,  878,  879,  886,  897,  905 

And  see  Cbisitnal  Iktextion. 

WINDING-UP  OF   COIUPANIES,  552,  560,  1016,  1414 

WITHDRAWING  A  JUROR,   1275,  1442 

••  WITHOUT  PREJUDICE,"  1103,  1108 

WITNESS, 

affirming  instead  of  taking  an  oath,  196,  1094 
attendance  of,  how  enforced,  1056,  1249 
attesting  witness,  proof  of  documents  by,  1102 
binding  over  to  aj^jiear  at  trial,  1056 

character  of,  cross-examination  a.sto,  1075 — 1077, 1089,  1096,  1320 
competent,  atheists  and  non-believers  are  now,  1094 
husbands  and  wives,  1097 
parties  in  civil  actions  are,  1095 
prisoner  in  criminal  proceedings  is,  1095 
idiots  and  lunatics  are  not,  1095 
corroboration  of,  when  required  by  law,  1099,  1100 
deposition  of,  must  be  read  over  to  and  signed  by  him,  1055 
may  be  read  at  trial,  when,  1059 
in  civil  actions,  1250 
evidence  of,  by  commission  or  letters  of  request,  ll(i5,  1249,  1275 
expenses  of,  1121 
exiK-rt,  1092,  1093 

hindering  witness  from  giving  evidence,  204 
hostile,  1076 

interrogatories  as  to  names  of,  1244 
jiidijc  has  no  right  to  call,  1274 
l>iivilege  of,  as  to  matrimonial  communications,  1098 

communications  with  legal  advis-crs,  1098 
answering  criminating  questions,  l(i98 
questions  about  adultery,  1098 

touching  i)ublic  poliiy,  1099 
may  be  waived,  1098 
from  action  of  defamation,  531 
to  character  in  criminal  proceedings,  1078 
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WORDS  CAUSING  DAMAGE,  539—545 

WORKMEN'S  COMPENSATION, 

at  common  law,  866,  867 

"  contracting  out  "  prohibited,  731 

courses  open  to  injured  workman,  873,  874 

"  dependants  "  may  sue  for  injury  causing  death,  1394 

under  Employers'  Liability  Act,  1880... 868,  869 

Workmen's  Compensation  Act,  1906... 869— 874 

what  the  workman  must  prove  to  recover,  871,  872 

defences  of  employer,  872 

procedure  in  arbitration  under  this  Act,  1344 — 1350 
workman  defined,  869,  871 

WOUNDING 

with  intent  to  cause  grievous  bodily  harm,  320 

maim,  etc.,  320 

murder,  305,  306 
unlawful  and  malicious,  321 
precedent  of  indictment  for,  1480 

WRIT, 

of  attachment,  1329 

certiorari,  988— Q98  passim,  1028,  1180—1182 

delivery,  1326 

diem  clausit  extremum,  1426 

error,  abolished,  983,  984 

execution,  elegit,  1325,  1326 

feri  facias,  707,  1325,  1326,  1341 
habeas  corpus,  141,  156,  189,  202,  1173—1175,  1186 
immediate  extent,  1425 
in  consimili  casu,  55,  57 
mandamus,  190,  1155,  1175—1178,  1186 
ne  exeat  regno,  modern  procedure  in  place  of,  1191 
possession,  1270,  1271,  1326 
procedendo  ad  judicium.,  190,  1182 
prohibition,  1178,  1179,  1186 
quo  warranto,  1182 
scire  facias,  668 

sequestration,  1326,  1330,  1417,  n. 
supersedeas,  1382 

WRIT  OF   SUMMONS. 

amending,  1204,  1220,  1276 
indorsements  on,  1187 

in  actions  to  recover  land,  1260 — 1262 
issue  of,  1189 

for  service  abroad,  1001,  1002 

out  of  District  Registry,  1006 
matters  to  be  considered  before  writ  issued,' 1130 
relief  claimed  on,  may  be  extended  by  statement  of  claim,  1220 
representative  character  must  be  stated  on,  1188 
service  of,  out  of  jurisdiction,  1190 
specially  indorsed,  1202—1209 
substituted  service  of,  1190 

WRITTEN   CONTRACTS,  695—715 

absence  of  writing,  effect  of,  701,  715 

acceptance  of  goods  uimecessary,  710,  711 

actual  receipt  of  goods,  710 

administrators,  by,  700 

agent,  signature  of,  699,  713 

alteration  of,  680,  713,  762,  763  ^^ 

assignments  must  be,  773 — 775,  777,  778 

auctioneer,  713,  714 

bought  and  sold  notes,  429,  714 

broker,  714,  851,  8.53 

construction  of,  duty  of  judge  as  to,  1103 
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WRITTEN  CONTRACTS— co»<m?/erf. 

constructive  receipt  of  goods,  710,  711 

continuing  guarantee,  701 

customary  incidents,  may  be  annexed  to,  664,  696,  1094 

debt  of  another,  agreement  to  answer,  700 — 704 

default,  tortious,  agreement  to  answer  for,  703 

del  credere  agent,  by.  703,  851,  853 

delivery  of  goods,  710 

earnest,  710,  711 

executors,  by,  700 

extrinsic  evidence  to  vary,  695,  1094,  1100 

failure  of  consideration,  706,  951 

false  representations,  703 

fixtures,  707.  708 

goods,  sale  of,  709 — 715 

guarantee,  700 — 704 

growing  produce,  sale  of,  707 

land,  contracts  as  to  sale  of,  567,  698,  704 — 708 

marriage,  contract  in  consideration  of,  704 

material  terms,  what  are,  698,  699,  712 

memorandum  or  note  of,  697 — 715,  pa-s-iim 

misrepresentation,  703 

money  paid  at  defendant's  request,  709,  948 

negotiable  instruments,  809 — 839 

parol  evidence  to  explain,  690 

vary,  695,  696 
part-payment,  711 
part-i>erformance,  704 — 706 
party  to  be  charged,  699,  709,  712 
performance,  not  to  be  within  one  year,  708,  709 
price  of  goods  is  material  terra,  712 
receipt  of  goods,  710 
rescission  of,  715 
sale  of  goods,  709 — 715 

several  documents  may  together  constitute  a,  699 
signature  to,  697,  699,  TOO 
writing,  absence  of,  701,  715,  876,  877 
year,  performance  not  to  be  within,  708,  709 

WRONGFUL  DISMISSAL, 

right  of  servant  to  sue  for,  863 — 865 
measure  of  damages  in  action  of,  1288,  1313 

WRONGFUL   DISTRESS,  463-465 


YEAR, 

agreement  not  to  be  performed  within  one,  must  be  in  writing, 
698,  708,  709 

YEAR  BOOKS,  54 

YOUNG  PERSON,  310,  1050 
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